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award (Jul) 257 B 
-——0O, 41, R. 4 — See Ibid, O. 22. R. 4 

(Jul) 257 A 
| Sch. I, Form 47 — See Specific 
Relief Act (1963). S. 16 (9 (Aug) 294 


‘Conduct of Election Rules (1961), Rr. 5 
and 10 — Whether an independent can- 
didate standing for election to the as- 
‘sembly has a right to select a symbol not 
-specified in the Gazette? No 

(Dec) 458 
—R. 10 — See Ibid. R. 5 (Dec) 458 
‘Constitution of India, Art. 14 — See also 
(a) Central Excises and Salt Act (1944). 
5. 1l (Mar) 99 
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Constitution of India (contd.) 

(2) Houses and Rents — U. P. Urban 
Buildings (Regulation of Letting. Rent 
and Eviction) Act (1972), S. 43 (2) (rr) 

(Mar) 118 B 
Art. 14 — Air Force regulations — 
Differentiation made between Sikhs and. 
Airmen wearing turbans and other air- 
men as regards obligation to wear crash 
helmet while riding motor cycle etc. — 
Rule held not violative of Art. 14 
{Oct} 362 D 
Art. 15 — Admission of S. C. and 
S. T. candidates in I. I. T. without their 
obtaining minimum marks — Validity 
(Aug) 288 
Art. 16 — Order of transfer of book- 
ing clerk was on the facts, held to be 
not discriminative (Dec) 471 C 


Art. 19 (1) (g) — U. P. Krishi Utpa- 
dan Mandi Adhiniyam (25 of 1964). Sec- 
tion 7 — Validity — Right to hold pro- 
perty not affected by declaration of area 
as market area (Mar) 126 B 


Art. 19 (1) (g) — Restrictions rea- 
sonable — No infringement of funda- 
mental right (Dec) 448 C 
Art. 19 (1) (g) — Infringement of 
fundamental right — What is not 
(Dec) 448 D 
Art, 19 (1) (g) — U. P. Food 
Grains (Control, Reauisition and Distri- 
bution) Order. 1966, S. 3 — Agency 
agreement — Termination of agenev if 
affects fundamental] rights 
(Dec) 467 


Art. 123 — See Public Safety — Cri- 
minal Law Amendment Ordinance (1944). 





























Pre. (Jul) 263 
Art. 141 — Precedents — Earlier 
decision by larger Bench — Later con- 


trary decision of smaller Bench cannot 
be deemed to have overruled earlier 
decision — Earlier decision will prevail 
— Later decision will not be operative 

(Oct) 337 B (FB) 
Art. 226 — See also (1) See Evl- 
dence Act -(1872), S. 115 (May) 170 B 


(2) Motor Vehicles Act (1939). 5. 58 (2) 
(Apr) 140 
(3) Specific Relief Act (1963). 





S. 14 
(1) (b) (Jan) 1 A (FB) 
(4) Tenancy Laws — U. P. Consolida- 
tion of Holdings Act (1954). 5S. 5 (2) (a) 
(Jun) 202 (FB) 

Art. 226 — Writ against statutory 
body like University — Maintainabilitv 
(Jan) 1 F (FB) 

Art. 226 — Disputed question of fact 
— -Adequate alternative remedw available 
— Interference (Feb) 70 B 


Art, 226 — New plea ~— Sufficiency 
of material for opinion under S. 5 of 
U. P. Krishi Utpadan Mandi Adhinivam 
1964 (Act 25 of 1964) time to question 
provided by S. 5 (1) (Mar) 126 A 


® 











-~ 
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‘Constitution of India (contd.) 
——Art- 226 — Writ petition — Inter- 
‘ference on ground of mala fide 
(Apr) 133 H 
—Art. 226 — Allegations of mala fide 
— Burden and nature of proof. 
(Jun) 2tr C 
Art. 226 — Natural Justice — Op- 
portunity to meet allegations or charges 
is sufficient compliance. (Aug) 273 A 
——Art. 226 — Domestie inquiry — No 
interference with exception in absence 
of any evidence to support conclusions 
thereof. (Aug) 273 B 
Art. 226 — Can High Court in a 
writ petition reconsider its order passed 
in revision by which it has disrnissed 
the order of lower appellate Court by 
holding that no question of jurisdiction 
arose so as to attract provisions of S. 115, 
C. P. C.? No (Aug) 302 A 
—~—-Art. 226 — Certiorari — Absence of 
reasons for decision — U. P. (Tempo- 
rary) Control] of Rent and Eviction Act 








(3 of 1947), S. 7-F — Order held not 
vulnerable on that account (Cet} 350 
Art. 226 — Petitioner dispossessed 





in proceeding under S. 145, Cr. P. C.— 
Suit for possession* pending — Petition 
under Art, 226 against order under Sec- 
tlon 145, held, should be decided on 
merits (Oct) 379 A 
Art. 226 — “N” membership of 
Municipal Board setasideby Tribunal— 
N obtaining interim stay order in writ 
petition — Petition dismissed—Effect of 
stay order. Civil] Misc. Writ Petition No. 
5733 of 1973, D/- 15-11-1973 Reversed 
(Nov) 396 A 
Art, 226 — Interference under — 
Some grounds on which order of Tribu- 
nal based irrelevant — Effect. W. P. 
No, 5000 of 1972, D/- 13-11-1973 (All), 
Reversed (Nov) 426 
Art, 226 — Parties — Validity of 
proceedings under S. 12 of Displaced 
Persons (Compensation and Rehabilita- 
tion) Act — Union of India in whom 
property vested and auction purchaser 
not made parties — No relief can be 
granted (Dec) 438 B 
Art. 226 — Writ of certiorari — 
When cannot be granted (Dec) 448 A 
Art. 226 — Writ of mandamus — 
When cannot be issued (Dec) 448 B 


Art, 226 — Writ petition — Proce- 
dure — Petition dismissed against one 
of the opposite parties for petitioner’s 
failure to take steps for service of peti- 
tion on that party — Order assuming 
finality — Petition no longer maintain- 
able against remaining opposite parties, 
as the petition. if allowed, will lead to 
conflict of decisions (Dec) 450 A 
Art. 226 — Writ petition — Parties 
— Impugned order passed against peti- 
tioner as well as all co-tenants in dis- 
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Constitution of India (contd.) 
puted khata — Al co-sharers must je 
made parties — Petition dismissed against 
one of co-sharers — Effect — Petition, 
held, no longer maintainable against re- 
maining co-sharers as the cause of ac- 
tion of petitioner against entire body of 
co-sharers is joint (Dec) 450 E 
—Art. 226 (1-A) — Jurisdiction — 
Part of cause of action arising in the 
state — High Court can entertain writ 
petition challenging order of authority 
outside the State (May) 170 A. 
——Art. 227 — C. P. C.. 5. 122 — Rules 
framed under — Allahabad High Courts 
General Rules (Civil) 1957. R. 615 —~ 
Provision ig not ultra vires the rule mak- 
ing power (Apr) 133 E 
Art. 227 — Plea requiring factual 
determination cannot be raised. for the 
first time (Jul) 261 & 
Art. 245 — See (1) Education — 
Kanpur and Meerut Universities Act 
(1965), S. 50 (1) (aa) (Jan) 1 B (FB) 
(2) Tenancy Laws — U. P. Consolida- 
tion of Holdings Act (1954). S. 5 (2) (a) 
(Jul) 202 (FB> 
Art. 348 — See Tenancy Laws — U. P. 
Consolidation of Holdings Act (1954). 
5 (1) (ce) (i) (Mar) 106 (EBY 
Art. 366 (10) — See Public Safety — 

















Criminal Law Amendment Ordinance 
(1944), Pre. (Jul) 263 

Art. 372 — See Public Safety — 
Criminal Law Amendment Ordinance 
(1944), Pre. (Jul) 263 
Contempt of Courts Act (32 of 1952}. 
S. 3 — See Ibid. S. 4 (Jan) 39 A 
——Ss. 4, 3 — Striking out defence of 
party in contempt — When not to be 
done (Jan) 39 &A 


——S 4 — Acceptance by Court of the 
unqualified apology tendered by the 
contemner is sufficient to purge his con- 
tempt (Jan) 39 B 


CO-OPERATIVE SOCIETIES 


—U, P. Co-operative Societies — Rules 
(1936), Rr. 115 to 117 — See Arbitration 


Act (1940) S. 33 (Jul) 269 
Co-owners — Joint land — Right of œ 
co-owner to make constructions on & 
Joint land (Apr) 142 


Court Fees Act (7 of 1870) 


See under Court-fees and Suits Valua- 
tions. 


COURT FEES AND SUITS VALUA- 
TIONS 


—Court-fees ‘Act (7 of 1870), S. 6 (6) and 
S. 6-B (as inserted in U. P.) — Revision 
under S. 6-B — Starting point of limi- 
tation — Period of limitation under 5. & 
(6) is to be counted from date of supply 
of certified copy of the order of the 
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Court-fees & Suits Valuations — Court- 
fees Act (contd.) 
@ourt against which revision i9 to be 
filed (Mar) 122 A 
——S. 6B — See (1) Ibid, S.. 6 (6) 
. (Mar) 122 A 
(2) Civil P. C. (1908) O. 8. R. 6 (3) 
(Mar) 122 B 


Criminal] Law Amendment Ordinance 
(38 of 1944) 
See under Publie Safety. 
Criminal Procedure Code {5 of 1898), 
5. 145 — See Constitution of India. Arti- 
cle 226 (Oct) 379 A 
——§, 146 — See also Houses and Rents 
— U. P. (Temporary) Control of Rent 
and Eviction Act (1947). S. 3 
(Oct) 379 C 
——S, 146 — Ejectment decree obtained 
under U. P. (Temporary) Control of Rent 
and Eviction Act challenged as nullity— 
Test to be applied by Court in deciding 
question of invalidity of decree stated 
(Oct) 379 B 


DEBT LAWS 


—U. P. Agriculturists Relief Act (27 of 
1934), S. 12 — See Tenancy Laws — 
U. P. Zamindari Abolition and Land Re- 
forms Act (1951), S. 14 (Dec) 435 
—U. P, Debt Redemption Act (13 of 1940), 
S. 9 — See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms 
Act (1951), S. 14 (Dec) 435 


Displaced Persons (Compensation and 
Rehabilitation) Act (44 of 1954), S. 12— 
See also Constitution of India Art. 226 





(Dec) 438 B 
S. 12 — Acquisition of evacuee pro- 
perty — Acquisition can be made even 


after death of evacuee. Civil Misc. Writ 
No. 3869 of 1958, D/- 29-7-1970 (All). 
Reversed (Mar) 98 A 
Ss. 12, 13 — Person whose property 











can be acquired on payment of com- 

pensation — Need not himself be an 

evacuee (Dec) 438 A 
S. 18 — See also Ibid, S, 12 

(Dec) 438 A 

S.-13 — ‘Shall be paid to an eva- 

cuee’ — Word ‘evacuee’ includes person 


in whom right. title and interest of eva- 
cuee vests at the time of acquisition 
(Mar) 98 B 
S. 20 — Composite property — Sec- 
tion not applicable (Dec) 462 D 
Divorce Act (4 of 1869). S. 10 — See 
Special Marriage Act (1954). S. 27 
(Aug) 278 B 
EDUCATION 


—Agra University Act (8 of 1926), S. 25-C 
— Agra University Statutes. Ch. 18. 
Statutes 29-A and 30 — Terms and con- 
ditions of service which should be re- 





Education — Agra University Act (contd.} 
duced to the form of written contract 
(Jan) 1 D (FB 
—Agra University Statutes, Ch. 18, Sta- 
tute, 29A — See Education — Agra: 
University “Act (1926) S. 25-C 
(Jan) 1 D (FBP 
——Ch. 18 Statute 30 — See Education. 
— Agra University Act (1926), S. 25-C 
(Jan) 1 D (FBP 
—Aligarh Muslim University Act (40 of 
1920), S. 31 — Regulations under, fram~ 
ed by Executive Council. Ch. IX. Regs. 
3, 10 — Statute 3 (2) and (5) — Regula- 
tions have the same force as the Act, 
Statutes and Ordinances of the Univer- 
sity (Jan) 1 E (FBD 


— Kanpur and Meerut Universities Act 
(U. P. Act 13 of 1965), S. 30 — See Spe- 


cific Relief Act (1963). S. 14 (1) (b) 
(Jan) 1 A (FB> 
— 3l — See Specific Relief Act 
(1963), S. 14 (1) (b) (Jan) 1 A {FB 
——5. 38 — See Specific Relief Act 
(1963), S. 14 (1) (b) (Jan) 1 A (FB 
——S. 50 (1) (aa) — Provision is not 


ultra vires on ground of excessive dele- 
gation of legislative power to executive 

(Jan) 1 B ({(FBp 
——S, 50 (1) (aa) — Statutes under 
Chap. 18 Agra University Statutes have 
the force of first statutes and have the 
same force as the provisions of the Act 
by virtue of S. 50 (1) (aa) 

(Jan) 1 C (FBY 


Electricity (Supply) Act (54 of 1948), 


S. 49 — “Tariff”, interpretation of 

(Feb) 70 A 
Evidence Act (1 of 1872), S. 31 — Ad- 
mission — Value of (Jan) 46 A. 


Ss. 90 and 90-A (as amended bv 
U. P. Civil Laws (Amendment) Act of 
1954) — Presumption on production of 
certified copy registered deed — When 
not available (Nov) 389 A. 
——5S, 90-A — See Ibid, S. 90 











(Nov) 389 A 
—~—S, 114 — See T. P. Act (1882), S. 106 
(Oct) 354 B 
a 115 — Representation made by & 
public authority —- Other party acting 
on such representation — Authority 
bound by obligations arising out of the 
representation (May) 170 E 
S. 115 —  Estoppel — Equitable 
estoppel — Equitable estoppel against 
State —- Principles governing 
(Aug) 29 
S; 115 — Estoppel — Is a rule of 
evidence — It creates no substantive 
right — But waiver is contractual and 


may constitute a cause of action when & 
person agrees to waive his right 

(Aug) 296 EF: 
—~—~S, 123 — Claim of privilege under 
— Conditions requisite (Sep) 324 A 


RO Subject Index, A, I. 
Evidence Act (contd.) 











S. 123 — ‘Permitted’ — Interpreta- 
tion of — Claim of privilege — Dutv of 
Court (Sep) 324 B 

S. 123 — Claim of privilege — 
-Procedure (Sep) 324 C 
——S. 123 — ‘Unpublished record’ — 
“Meaning of — ‘Blue book’ is not such 
“reeord (Sep) 324 D 
S. 123 — ‘Affairs of State’ — Mean- 
ing of (Sep) 324 E 
-—S, 162 — See Ibid, S, 123 

(Sep) 324 B 


Foreign Exchange Regulation Act (7 of 
74947). S. 5 (1) (9 — “By order or on be- 
‘half of” of any foreigner — Gift of pro- 
“perty by foreigner in favour of Indian 
‘resident — Property in the hands of Bank 
in India — Claim for payment by resi- 
dent on the basis of gift — Locus standi 
‘Of Reserve Bank of India in such transac- 


“tion — Claim for payment whether ‘by 
-order or on behalf of’ anv foreigner 
(Dec) 452 


-General Clauses Act (10 of 1897), S. 3 (23) 
— See Stamp Duty — Stamp Act (1899). 
>. 3 (Mar) 125 
-——S, 3 (26) — Is right to collect mar- 
ket dues an immovable property which 
can be subject of transfer bv lease or 
otherwise? Yes, it is (Mar) 473 A 
——_S, § (b) — See Public Safety — Cri- 
“minal Law Amendment Ordinance (1944). 





Pre (Jul) 263 
S. 21 — See Advocates Act (1961). 
S. 15 (2) (Jun) 211 A 


“Guardians and Wards Act (8 of 1890), S. 7 
-— Appointment of guardian — Application 


for, with intention of taking the child 
out of India — Cannot be granted. 
(Feb) 95 


HIGH COURT RULES AND ORDERS 


— Allahabad High Court Rules (1946), 
“Rule 12 — See (1) Advocates Act (1961). 
5. 34 (1) (Apr) 133 A, B 

(2) High Court Rules and Orders — 
Allahabad High Court General Rules 
{<Civil) (1957), R. 615 (Apr) 133 F 


-—— Allahabad High Courts Genera] Rules 
(Civil) (1957), R. 615 — See also Consti- 
tution of India, Art. 227 (Apr) 133 E 


R. 615 — Rule preseribinge advo- 
cates’ dress is not superseded by rules 
framed under the Advocates Act 

(Apr) 133 C 
R. 615 — Interpretation — Dress 
prescribed for Advocates is not merely 
gown with bands (Apr) 133 D 
R. 615 — Rules framed by Allaha- 
bad High Court under S. 30 (1) of Advo- 
cates Act (1961), R. 12 — Advocates 
-while appearing in Courts are bound to 
conform to the dress prescribed by the 
“Rules (Apr) 133 F 
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High Court Rules & Orders — Allahabad 
High Courts General Rules (contd) 
R. 615 — Rule prescribing particular 
dress is not arbitrary or capricious 
(Apr) 133 G 





Hindu Law — Co-sharer — His exelu- 
sive possession is not adverse to another 
Co-sharer without open hostile act 
(Nov) 389 B 
“Sir Rights” devolve equally on all 
Sons of the deceased proprietor though 
born to different wives (Mar) 121 A 
Hindu Marriage Act (25 of 1955). S. 19— 





Last residence together — Need not be 
for the. enjoyment of marital relationship 
as such (Jan) 36 


S, 24 — Relief under — Can be grant- 





ed even if objection to jurisdiction is 
raised and not decided provided that 
court prima facie has jurisdiction 

(Mar) 110 A 
——S, 24 — “In any proceeding under 
this Act? — Revision application under 


Section 115, Civil Procedure Code is also 
a proceeding under the Act: (Mar)110B 


HOUSES AND RENTS 

—U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), 5. 2 (a) — 
“Accommodation”, meaning of — Motor 

Garage if “accommodation” 
(Oct) 376 (FB) 
——S, 2 (a) (8) — See Houses and Rents 
— U. P. Urban Buildings (Regulation of 
Lettino Rent and Eviction) Act (1972). 
S. 43 (2) (s) (Feb) 73 B 
S. 3 — See also (1) Houses and 
Rents — U. P. Urban Buildings | (Regu- 
lation of Letting, Rent. and Eviction) Act 
(1972), S. 43 (1) (Feb) 73 C 
(2) Houses and Rents — U. P. Urban 
Buildings (Regulation of Letting. Rent 

and Eviction) Act (1972). S. 48 (2) fs) 

(Feb) 73 B 
S. 3 — Bona fide need — Landlord’s 
voluntary offer to tenant to surrender 
portion of premises does not mean that 

his need was not bona fide 
(Mar) 118 A 
S. 3 — Permission to file suit for 
eviction of tenant obtained by landlord 
— Pending suit for eviction landlord 
died — Right to sue survives to the jegal 














heirs of the landlord (Jun) 195 B 

S. 3 — Ejectment suit — In com- 
promise application tenant admitting 
landlord’s claim to ejectment — Eject- 


ment decree is valid and not nullity 








(Oct) 379 C 

S. 3 — Ejectment decree against 

tenant — Ejectment of sub-tenant or 
licensee is not forcible or wrongful 

(Oct) 37 D 

S. 3 — Decree of ejectment passed 

against judgment-debtor — Subsequent 

compromise — Whether new tenancy 

created (Nov) 417 A 
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HHewses & Rents — U. P. (Temporary) 
Control of Rent & Eviction Act (contd.) 
S. 3 — Grounds for eviction 
(Nov) 417 B 
S. 8 (1) (a) — Suit for ejectment of 
tenant dismissed in second Appeal — 
Second suit for ejectment on the same 
cause of action not maintainable 








(Jun) 193 
-——§. 3 (1) (a) — Notice for arrears of 
rent — Recitals in notice — Intention to 
“terminate tenancy (Jun) 195 A 


S. 3 (1) (a) — Tenant impliedly au- 
thorised to pay rent due by money order 
— Payment by M. O. well within time 
— M. O. reaching landlord after expiry 
Of 30 days — Tenant held committed no 
default. 1971 All LJ 1399: S. A. No. 2928 





of 1968, D/- 4-11-1971 (All.), Overruled 
(Oct) 366 (FB) 
5. 3 (2) — Revision against rejec- 





tion of permission to sue for eviction — 
Transferred under S. 43 (2) (m) of 1972 
Rent Act which had come into force 
during pendenev of revision — Revision 
has to be decided under the provisions 
of the old Act therefor (Feb) 86 
S. 7 — See Ibid, S, 7 EF 
(May) 178 B (FB) 
5. 7 (3) — Sub-tenanev without per- 
mission of the landlord or of the Dis- 
trict Magistrate —- It is illegal 
(Jul) 250 B 
S. 7 (c) — See T. P, Act (1882). S. 111 
{g) (Feb) 72 A 
S. 7-A — See also Ibid. S. 7 F 
(May) 178 B (FB) 

















= S. 7-À —- Power to restore occupa- 
‘tion by dispossessing unauthorised oc- 
ecupant — Cannot be justified by in- 


voking inherent jurisdiction or by rely- 
ing upon equitable principle of restitu- 
tion (May) 178 A (FB) 


S. 7-C — Deposit of rent under — 








Landlord agreeing to accept rent and 

even asking tenant not to deposit in 
court — Deposit in court not valid 

(Jun) 217 

S, 7-F -—- See also Constitution of 

India. Art, 226 (Oct) 350 

Ss. 7-F. 7-A and 7 — Powers of 





‘State Government under S. 7-F in rela- 
tion to the powers mentioned in Ss. 7. 
7-A and R. 6 — Order of State Govern- 
ment cancelling order of allotment and 
directing release of accommodation in 
favour of landlord — If an order passed 
ander S. 7 (2) within S. 7-A (1) 

(May) 178 B (FB) 
—U.P. (Temporary) Control of Rent and 
Evietion Rules (1949), R. 6 — See Houses 
ang Rents — U, P, (Temporary) Control 
of Rent and Eviction Act (1947). S. 7F 

(Mav) 178 B (FB) 
—U.P. Urban Buildings (Regulation of 
‘Letting, Rent and Eviction) Act (13 of 
2972}, S. 2 (2) and Explanation — Ex- 


Houses & Rents — U. P. Urban Buildings 
Etc. Act (contd.) 
pression “the date on which its econ- 
struction is completed” in S. 2 (} — 
Construction — Expression to be con- 
strued in „light of Explanation 
(Oct) 354 A 
——S. 2 {D (d) — See Ibid, S. 43 (2) fa 
(Feb) 73 B 
S. 20 — See Ibid. S. 43 (2) CL &) 
riw Cls. (r) and (rr) (Jul) 240 A 
S. 21 — See also Ibid. S. 43 (2) Cl. (t) 
(July) 240 B 
S. 21 — Pleadings to be amended by 
parties and attention invited to section 
(July) 240 C 
——S. 21 (1) (b). Second proviso — 
Award of compensation — Provision 15s 
not mandatorv but only directory 
(Mar) 120 A 
S. 21 (1) (b). Second proviso — 
Tenant failing to raise plea of compen- 
sation in his Written Statement — Pres- 
cribed Authority is not suo motu re- 
aquired to enter into the -question 
(Mar) 120 C 
—— 9S, 23 — See Ibid, S. 43 (2) Cl. (t) 
(Jul) 240 B 
S. 43 (1) — Repeal of U. P. (Tem- 
porary) Control of Rent & Eviction Act 
— Effect of — Applicability of S. 6. 
U. P. General Clauses Act 
(Feb) 73 C 


S. 43 (2) Cl. (0) r/w Cls. (r) and (rr) 
and S. 20 (as amended bv U. P. Civil Laws 
(Amendment) Act No. 37 of 1972) and 
R. 18 — Provisions of new Act {13 of 
1972). inapplicable in disposal of pend- 
ing revisiona]l proceedings under S. 7-F 
of the repealed Act (3 of 1947) 


(Jul) 240 A 
S. 43 (2) (rr) — Not hit bv Art. 14 
of the Constitution (Mar) 118 B 
Ss. 43 (2) (s) and 2 (1) (d — Object 
and scope of saving clause -— Difference 
between this Act and old U, P. Act 3 of 
1947 with regard to Cinema house 
(Feb) 73 B 
——S, 43 (2) cl. (t) — Does not enable 
landlord to enforce orders of permission 
obtained on grounds other than those 
in S. 21 and directly invoke S. 23 
(Jul) 240 B 
—U. P., Urban Buildings (Regulation of 
Letting, Rent and Eviction) Rules, R. 18 
— See Houses and Rents—U.P. Urban 
Buildings (Regulation of Letting. Rent 
and Eviction) Act (1972). 5S. 43 (2) (0) 
r/w (r) and (rr) (Jul) 240 A 


























India (Provisiona] Constitution) Order 
(1947) — See Public Safety — Criminal 
Law Amendment -Ordinance (1944). Pre 

(Jul) 263 
Interpretation of Statutes — See (1) 
Motor Vehicles Act (1939). S. 68-F 6) 

(Jun} 218 
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Interpretation of Statutes ‘(contd.) 


(2) Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1951). 
5. 34 (Jun) 197 (EB) 
n e (Oct) 354 C 
-——-Plain construction (Feb) 61 D 
———-Punctuation marks (Feb) 61 C 
——Use of word “shall” — Prima facie 
means mandatory — But sometimes it 
is only directory (Mar) 120 B 
Kanpur and Meerut Universities Act 


(U, P. Act 13 of 1965) 
See under Education, 


Land Acquisition Act (1 of 1894), Ss. 9. 
25 (2) — Compensation — Claim not 
stated by the objector and Collector also 
mot making anv award — Proper course 
for the Court in reference under S. 18 
is to remit the case to the Collector for 
determining compensation 

(Aug) 284 
o, 23 (1) — Compensation — Assess- 
ment — Considerations — Potentiality of 
acquired land as building site — If lost 
for being in vicinity of Government 
gun factory (May) 162 
tones, 25 (2) — See Ibid. S, 9 

(Aug) 284 
Limitation Act (9 of 1908). S. 2 (8). Arti- 
cles. 120, 144, 140 — Suit by appointee 
Malguzar for possession of maleuzari 
tenure lands against persons in possession 
~- Article applicable is either 120 or 
144 and not 142 | (Sep) 316 
S. 6 — See Tenancy Laws-— U. P. 
Zamindari Abolition and Land Reforms 
Act (1951), S. 341 (Jun) 197 (FB) 


keemasan aeaea 


—-—. 12 — See Ibid. S. 20 (Feb) 94 
——-5, 20 — “Before the expiration of 
the prescribed period? — Interpretation 

(Feb) 94 


——-5, 28 read with Art, 47 — Dispute 
between co-sharers (Mar) 102 
woe, 29 (2) (b) — See Tenancy Laws — 
U. P, Zamindari Abolition and Land 
‘Reforms Act (1951). S. 341 

(FB) 


(Jun) 197 
Art. 2 — See also Ibid, Art, 23 
(Apr} 129 B 
s Art. 2 — Does it apply to compensa- 
tion-suit when the impugned act is not 
an “act in pursuance of any enactment’? 
No (Aug) 304 A 
Art, 23 — Suit against police officer 
for compensation for malicious prosecu- 


fion — Suit falls under Article 23 and 
mot under Art. 2 (Apr) 129 B 
m Ari 32 — Perversion by mortgagee 
= Suit by mortgagor for damages — Is 
the suit governed ‘by Art. 32? No 

(Dec) 460 
woe Art, 41 — See Ibid, Art. 32 

(Dec) 460 
women ATt, 120 — See Ibid. S. 2 (8) 
į (Sep) 316 


necessary 


Limitation Act (1908) (contd.) 


~——Art, 140 — See Ibid. S. 2 (8). 
(Sep) 316 
———Art. 144 — See Ibid, S. 2 (8) _ 
(Sep) 316 
——~Arts. 181, 182 —- Decree not immedi- 
ately capable of execution — Decree or- 
condition to be performed by decree- 
holder himself —- No time specified for 
such performance — Execution — Limi- 
tatlon — Starting point — Test 
(Aug) 275 B (FBP 
———Art. 182 — See Ibid, Art, 181 
(Aug) 275 B (FB> 
———Sch. 1, Art. 67 — See Ibid, S. 20 


. (Feb) 94 
Limitation Act (36 of 1963). S. 15 (1) and 
Art. 134 — “Application for execution of 
a decree” includes application by ar 
auction purchaser for delivery of pos- 
session (Apr) 144 


——-Art. 1 — B taking brass sheets from 
A for preparing vessels on labour charges 
—- A’s accounts showing supply and pav- 
ment of wages — Art. 1 does not apply 
(Nov) 408 A 
Arts, 1 and 91 — Claim on the basis 
of mutual. open and current account 
governed by Art. 1 — Art, 91 found ap- 











plicable on facts — Courts duty 
(Nov) 408 D 
———Art, 26 — ‘Accounts stated” — In- 
gredients of (Nov) 408 C 
Arts, 64-65 — Adverse  possesslom 
against co-sharers — Effect 
(Jan) 46 B 
Art. 65 — See Limitation Act (1908). 
m2 (8). = (Sep) 316 
———-Art. 91 — See Ibid. Art. 1 
(Nov) 408 D 
———Art. 91 (b) — Wrongfully detaining 
movable property — Suit for compensa- 
tion for non-return of property —- Start- 
ing point (Nov) 408 B 
——Art. 98 — See Civil P. C. (1908). 
O. 21.- R. 103 (Jan) 42 





Art. 113 — See also Limitation Act 


(1908), S. 2 (8) (Sep) 316 
———Art. 134 — See Ibid, S. 15.{1) 
(Apr) 142 
Mahommedan Law — Waaf — Transfer 
of waaf property —- Court can gran? 


permission of transfer on an application 
by the’ Mutwalli and filing a suit is not 
(Mar) 124 A 
——-Waqf — Order by District Judge 
affecting waaf property is revisable under 
S. 115, Civil Procedure Code 








(Mar) 124 B 
Wakf — Mutwalli — Can. validiv 
nominate a successor while in goog 
health (Sep) 305 A 
Wakf — Office of mutawalli is not 
transferable (Oct) 382 B 
Master and Servant 
See Specific Relief Act (1963). S. 14 


(1) (b) (Jan) 1 A (FB) 
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Mlotor Vehicles Act (4 of 1939), S. 2 (19) 
—— See Ibid, S. 110-A (Feb) 90 E 
D 22 — See Ibid, S. 68 C 


(Dec) 441 
S, 47 — See also Ibid, S. 68 C 

(Dec) 441 
9, 48 — See Ibid, S. 68-C 


(Dec) 441 
Ss. 58 (2), 64 (1) — Orders under 
these two sections are quasi-judicial — 
No special appeal can be maintained by 
authorities passing those orders against 
reversal of their orders in writ petition 

(Apr) 140 
S. 63 (1) Second Proviso — Appli- 
fant residing in A State applying for 
renewal of permit — Both termini lying 
within B State but smal] portion of route 
crossing over into A State — R.T.O0.. B 
‘State if can countersign permit 








(Dec) 469 
——S, 64 (1) — See Ibid. S. 58 (2) 
(Apr) 140 
9. 68-A. {a} — See Ibid. S. 68-C 
| (Dec) 441 
————-5Ss, 68-C and 68-A (a) — Scheme for 
mationalisation of route — Complete ex- 
clusion of private operators — Permit to 


private operators for route overlapping 
a portion of nationalised route. if can be 
granted — ‘Road Transport Service’ 
meaning of. (Civil Mise. W. P. No. 4395 
of 1972, dated 12-2-1974 (Al). Reversed 

(Dec) 441 
Ss. 68-F (1) and 68-I (2) (cc) {as 
amended in 1969) — Powers under — 
‘Permits under S. 68 F (1) ean be issued 
even in absence of rules framed under 
S., 68-I (2) (ec) (Jun) 218 


S. §8-I (2) (cc) — See Ibid. S. 68-F 














{1) (Jun) 218 
S. 110-A, S. 110-D — New plea in 
appeal — Claim presented in accordance 
with prescribed form — Appeal against 
award — New plea that claim was vague 
and not properly verified — Not allow- 
ed (Feb) 90 A 
S. 110-A — Application for com- 
pensation — Plea of negligence — Ab- 
sence of — Burden of proof 
l (Feb) 90 C 
S. 110-A — Parties — Financier of 
truck and driver — Not necessary par- 
wes (Feb) 90 E 


S. 110-B — Negligence (Feb) 90 B 
S. 110-B — Duty of driver of motor 














vehicle on the road — Negligence — 
Evidence (Feb) 90 D 
S. 110-B — Compensation, assess- 
ment of — Loss of Rs. 200/- per month 
(Feb) 90 F 
S. 110-B — Negligence — Motor ac- 
cident — Vicarious liability 
i (Mar) 113 A 
S. 110-B — Award of compensation 


— Offer of employment to claimant — 
“onsideration of (Mar) 113 B 


Motor Vehicles Act (cantd.) 
S. 110-D — See Ibid, S. 





110-A 
(Feb) 90 A 


MUNICIPALITIES 


—U. P. Municipalities Act (2 of 1916), Seca 
tion 113 (2) — Applicability 


(Nov) 396 B 

Natural Justice — See Constitution of 

India, Art. 226 (Aug) 273 A 
PANCHAYATS 


—~U. P, Kshettra Samities and Zila Pari- 
shads Adhiniyam (33 of 1961), S. 7 — 
See Panchayats — U. P, Kshettra Sami- 
ties (Election of Pramukhs and Up- 
Pramukhs and Settlement of Election 
Disputes) Rules (1962). R. 24 (7) 

(May) 188 


—U. P. Kshettra Samities (Election of 
Pramukhs and Up-Pramukhs and Set- 
tlement of Election Disputes) Rules, 
1962, R. 24. Cl. (7) (as amended in 1973) 
—~- Cl. 7 which entitles a physically in- 
capacitated voter to record his vote by 
his companion is not jnvalid 


(May) 188 
— J.P. Panchayat Raj Act (26 of 1947). 
S. 12-C — Amendment of pleadings — 
Permissibility of (Aug) 282 A 


———S, 12-C — Inspection of ballot papers 
—- Permission granted without cogent 
and reliable evidence — Amounts to 
non-compliance of the requirements of 
law (Aug) 282 B 


Partnership Act (9 of 1932), 5. 69 (2) — 
Plaintiff obtaining a lease of right to col« 
lect market dues — Plaintiff subsequent- 
ly admitting two other persons as part- 
ners — Suit for enforcing the contract if 
barred (Dec) 473 C 


Post Office Act (6 of 1898), S. 33 read 
with R. 81 — Addressee accepting insur- 
ed cover with packing and seal intact 
— Is the post-office liable for damage 
or deficiency to the contents? No 
(Aug) 285 
——-5, 44 — See Houses and Rents -—— 
U. P, (Temporary) Control of Rent and. 
Eviction Act (1947). S. 3 (1) (a) l 
(Oct) 366 (FB) 


PUBLIC SAFETY 


—Criminal Law Amendment Ordinanca 
(38 of 1944), Pre. — Is its continuance 
affected by India (Provisional Constitu- 
tion) Order, 1947 repealing 9th Schedule 
of Government of India Act. 1935? No 


(Jul) 263 
Railways Act (9 of 1890), Ss. 77 and 148 
— Notice — Notice served on Chief 
Commercial Superintendent. Rallwave 
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Railways Act (contd.) 

when there jis a general manager, does 
not fulfil requirements of S. 77 r/w 
S. 140 (Dec) 465 


S. 77 (2) — Goods admittedly da- 
maged — Does the fact that delivery was 
not taken within 30 days absolve the 
Railways completely from all losses ac- 
crued thereon? No (Jul) 255 
——-5. 140 — See Ibid. S. 77 (Dec) 465 
Registration Act (16 of 1908), S. 49 — 
See T., P. Act (1882). S. 107 (Nov) 424 


SALES TAX 


—U. P, Sales Tax Act (15 of 1948), Sec- 
tion 3-A — Notification No. 905/X/, 
dated 31-3-1956, Item No. 6 — Cosmetics 
and toilet requisites — Meaning — Hair 
Pins and hair clips are toilet requisites. 
falling within that entry —- Thev do not 
fall in the category of cosmetics 

(Jul) 249 (FB) 








Special Marriage Act (43 of 1954), S. 15 





~~ See Ibid, S. 27 (Aug) 278 A 
———5. 18 — See Ibid. S. 27 (Aug) 278 A 

Ss. 27, 15 and 18 — Petition for 
divorce — Maintainability -— Parties 


neither married under the Act nor got 
their marriage registered under S. 15— 
Petition not maintainable (Aug) 278 A 


>, 27 — Petition for divorce bv hus- 
band on ground of desertion by wife — 


Petition found not maintainable — It 
cannot be treated as one under Divorce 
Act (Aug) 278 B 


Specific Relief Act (47 of 1963), S. 6— 





See (1) Civil P. C, (1908). S. 47 
i (Feb) 69 A 
(2) Civil P. C. (1908), S. 47 (1) 
(Feb) 69 B 
S. 14 (1) (b) — Status of teacher. 
whether purely contractual —- Remedy. 


of teacher whose service is terminated 
in breach of statutory provisions 

l (Jan) 1 A (FB) 
9, 16 (ce) — Civil P. C. (1908). Sche- 
dule I. Form 47 and O. 6. R. 6 — Aver- 
ment in plaint of plaintiff’s readiness and 
willingness to perform contract — Fail- 
ure to make — Specific performance 
cannot be decreed (Aug) 294 


STAMP DUTY 
-tamp Act (2 of 1899), S. 3 (as amend- 
ed in U.P.) — “Government” The 


word includes Central as well as State 
Government (Mar) 125 


TENANCY LAWS 


—-Agra Tenancy Act (2 of 190%), S. 10 (1) 
—- Kxproprietary-tenancy right under — 
Accrues automatically by operation of 
sub-section (1) (Mar) 121 B 


d 


Tenancy Laws (eontd.) 
—U. P. Consolidation of Holdings Act (5 
of 1954), S. 5 (b) (i) — Appeal presented 
prior to notification under S. 4 — Ap- 
peal was “pending” on the date of noti- 
fication — Abates under S. 5 

(Mar) 104 B 
5. 5 (1) (ec) Gi} — Ban applies te 
transfer of part of holding only — Inter— 
pretation of term “any part of his hold- 





ing” — Divergence between Hindi and 
English versions — English version pre- 
Vails (Mar) 106 (¥Bb 


Ss. 5 (2) (a) and 52 — Writ Petitions 
or writ appeals against orders or iudg— 
ments in suits or proceedings relating te: 
declaration of rights in lands notified. 
under S. 4. do not abate under S. 5 (2) {a 
(Jun) 202 {FB} 
Ss. 5 (2) (a). 9 (1) (a) (i) and 52 (23 
~~ Decree for specific performance —— 
Effect of consolidation proceedings 
(Oct) 358 A 
——Ss. 5 (2) (a) and 9 D (a) (i) — 
Decree for execution of Sale deed —- 
Right or liability under — S. 9 (1) fap 
(i) not applicable — Execution proceed- 
ings would not abate under S. 5 (2) 
(Oct) 358 B 
——S, 5 (2) (b) — Civil P. Code (1908). 
S. 144 — Restitution proceedings under 
S. 144, Civil P. C. are not contemplated 
by S. 5 (2) (b) of U. P. Act and hence: 
do not abate under that section 
(Dec) 479 B 
——S. 9 (1) (a) (i) — See Ibid. S. 5 (2) (a) 
(Oct) 358 A, E 
——5, 48 -—- See (1) Hindu Law — “Sir 
Rights” (Mar) 121 A. 
(2) Tenancy Laws — N. W. P. Te- 
nancy Act (1901). S. 10 (1) (Mar) 121 B: 


os. 48-A (1) (b). (2). 49 — Evacuee: 











property — Title to — Jurisdiction of 
Consolidation authorities to decide 

(Dec) 462 A 
——5. 49 — See also Ibid. S. 48-A (1 
(b). (2) (Dec) 462 A 
——S, 49 (as substituted by Act 38 of 
1958) — “Entertain” — Meaning of 

(Mar) 104 A 


————S, 52 — See Ibid, S. 5 (2) 
(Jun) 202 (F BY 
———-S, 52 (2) — See Ibid, S. 5 (2) (a) 
(Oct) 358 A 
—U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961). S. 4 (2) (b — 


Ceiling area —- Conceived child xot 
“family member” for determination of 
(Apr) 131 
—U.P. Land Reforms (Sunplementarv} 
Act (31 of 1952), S. 6 — Scone 
(Feb) 82 C 


—U. P. Tenancy Act (17 of 1939), S. 59 —- 
Suit under, filed after commencement 
of U. P. Zamindarj Abolition and Land 
Reforms Act (1 of 1951) — Compromise- 
decree therein is nullity (Jul) 261 B 


g 
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Tenaney Laws (eontd.) 
—{j.P. Tenaney (Amendment) Aet (10 of 
1947}, 5. 27 (3), Proviso — Person 
declared sub-tenant under the proviso 
— Whether holds land from vear to vear 
er for a fixed period? 

(Feb) 50 A (FB) 


—U, P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 1 (3) — See 
Ibid, S. 2 (1) (c) (Feb) 61 B 
———§, 2 (1) (c) — Interpretation of — 
Land acquired for purposes of Railway 
under Land Acquisition Act — Surplus 
land sold by Railway — Whether cover- 
ed by 5. 2 (1) (o) (Feb) 61 B 
———--, 3 (8) — Estate — Meaning of — 
Land included in khewat entry whether 
estate (Feb) 61 A 
——§, 14 — Non-self- liquidating usu- 
fructuary mortgage of sir plot in 1884 
—- Right of transferee from mortgagor 
to be recorded as bhumidars under Sec- 
tion 14 in consolidation proceedings — 
Effect of passing. of U. P. Act 13 of 1940 
— Right of transferee to claim benefit of 
that Act — Decree for redemption under 
S. 12. U. P. Act 27 of 1934 in 1945 — 
Effect on right of vesting (Dec) 435 
S, 20 (b) —- Title of mortgagee 
though extinguished prior to 1356 Fasli, 
they were recorded as mortgagee in re- 
mark column in 1356 F. — Such an en- 
try whether an entry recording them as 
eccupant (Oct) 337 A (FB) 
———-§. 209 — See also (1) Ibid, S. 341 
(Jun) 197 (FB) 
(2) Administration of Evacuee Pro- 
perty Act (1950), S. 10 (Dec) 462 B 
——§, 209 — Adverse possession — Issue 
of notification under S. 4 of U. P. Con- 
solidation of Holdings Act — Effect 
(Feb) 82 B 
———§, 230 — See Tenancy Laws — U. P. 
Zamindari Abolition Rules (1951), Third 
Appendix. S, No. 25 (2) 
(Feb) 50 B (FB) 


———~§§, 279. 281 and 288 — Limitation 
— Hereditary tenants of plots — Plots 
acquired by Govt. in 1949 — Plots be- 
came Government property — Arrears 
of rent could be recovered as land reve- 
nue — Three years’ limitation under 
S, 148, U. P. Tenancy Act inapplicable— 
After repeal of Tenancy Act arrears of 
rent could be recovered under S. 279 
and S. 281 (Dec) 456 
——S, 279. sub-clauses (c) and (f) — 
Process under. is qualified by Proviso to 
S, 22 of U. P. Act 12 of 1963. regarding 
recovery of tax as land revenue arrears 


(Dec) 477 
D, 281 — See Ibid. S. 279 
(Dec) 456 
— 9, 288 — See Ibid. S. 279 
(Dec) 456 


———§ 337 (1A) — Objection regarding 
lack of jurisdiction of Civil Court. not 
taken in court of first instance — Plea 
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Tenancy Laws — U. P. Z. A. & L. R. Act 
' (eontd.) 
could not be set up in second appeal 
(Oct) 35% 

Ss. 341, 209 — Interpretation of — 
sec. 341 extending entire Limitation Act: 
to proceedings under the Act — S. 6 of 
Limitation Act would applv to suit under- 
S. 209 (Jun) 197 (FBY 
———~), 344 — See Tenancy Laws — U, P.. 
Zamindari Abolition Rules (1951), Third: 
Appendix, S. No. 25 (2) 

(Feb) 50 B (FBD 
—U. P. Zamindari Abolition Rules (1951).. 
Third Appendix, S. No. 25 (2) — Limitation 
—- Amendment to. D/- 20-11-1954 chang- 
ing period of limitation for suits under’ 
5S. 202 (b) of the Act —- Whether retros- 
pective in operation so as to affect vest- 
ed rights? (Feb) 50 B (FB) 





Torts — See Motor Vehicles Act (1939).. 
S. 110-A (Feb) 90C 
~———Contributory negligence — What is 
— Accident by motor car colliding with 
dangerous traffic island maintained by 
the Cantonment Board without due pre- . 





cautions (Apr) 147 D 
-Damages — General and special —- 
Distinction — Proof (Apr) 147 F 

False Imprisonment —- Suit for Da— 
mages — Unlawful detention by revenue 
official established —- Can damages be- 


refused because plaintiff is a land-reve- 





nue-defaulter? No (Aug) 304 B 

Malicious prosecution — Essentials 
-Order of acquittal in criminal] trial] —- 
Effect (Apr) 129 A 
——Negligence — See Motor Vehicles’ 
Act (1939). S. 110-B (Mar) 113 A 


———Negligence — Accident due to colli- 
sion, of car with traffic island — Liabi- 
lity of local authority for damages 
(Apr) 147 A. 
-Negligence — Accident due to dange— 
rous traffic island — Evidence of negli-- 
gence — Previous and subsequent acci-- 
dents at same place — Relevancy 
(Apr) 147 CŒ 
Transfer of Property Act (4 of 1882). 
S. 52 — Lis pendens — Transfer made 
by landlord during pendency of appeal 
would be affected by lis pendens 
: (Feb) 82 D? 
D, 62 — See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms 
Act (1951), S. 14 (Dec) 435- 


——S. 76 (a) — Principle of section — 
Lease by mortgagee in possession — 
Lessee if can continue in possession everr 
after redemption of mortgage 

(July) 234 (FBF 
S. 105 — Bilateral instrument trans- 
ferring right to collect market dues for 
a certain period and on payment of « 
certain amount as consideration if car 

® 
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“F. P. Act (eontd.) 

ibe considered as a licence S 
(Dec) 473 B 
-S; 106 — Notice stating that land- 
Jord was no longer willing to continue 
‘tenancy and that tenant should vacate 
‘the premises on expiry of 30 days — Vali- 
Aity (Jul) 250 A 


——S. 106 — Notice by registered post 
-~- Tenant out of station — His brother 
refusing to give his address — Endorse- 
ment of refusal by postal department — 
Effect of (Oct) 354 B 
S. 106 and S. 111 (h) (as amended in 
WW. P) — Notice to determine lease and 
motice to quit — Distinction 

(Nov) 402 A 
Ss. 106 and 111 (h) (as amended in 
i. P.) — Notice terminating tenancy 
from date of notice — Lessee required 
to vacate on expiry of thirty davs from 
date ‘of service of notice — Notice is 
invalid (Nov) 402 B 
-——§S. 106 and 5. 111 (h) (as amended 
in U. P), — Notice terminating tenancy 
— Lessee to deliver possession on expiry 
wf thirty days — On failure electment suit 
‘would be filed — Notice is valid 














(Nov) 402 C 

S. 106 and S. 111 th) (as amended 

tin U. P.) — Notice requiring lessee to 

‘vacate on expiry of thirty davs from 
receipt of notice — Notice is invalid 

(Nov) 402 D 





S. 106 and S. 111 (h) (as amended 
in U. P.) — Notice requiring lessee to va- 
cate on expiry of thirty days from ser- 
vice of notice or on failure tọ vacate 
‘ejeetment suit would be filed — Notice 
is valid (Nov) 402 E 


S. 106 and S. lll fh) (as amended in 
U. P) — Notice informing tenant that 
tenancy shall] determine on expiry of 
thirty days from the date of service — 
Notice is valid (Nov) 402 F 
5. 106 and S. 111 (h) (as amended in 
U. P.) — Notice stating that lessor does 
net want to le2ep lessee as tenant — Les- 
see required to vacate on expiry of thirty 
days from date of service — Notice is 
valid . (Nov) 402 G 
S. 106 — Notice of ejectment — 
Notice by some of fhe co-owners alone 

















is not valid (Nov) 413 B 

S. 107 — Deeument of lease for a 
period of twelve months or less — Must 
‘be registered — Effect of non-registra- 
tion (Nov) 424 

S. 109 — Transferee of lessor — 
‘Connotation (Nov) 413 A 





S. 111 (g) — Suit for forfeiture of 
tenancy on the ground of denial of title 
— Liability of tenant for ejectment 
(Feb) 72 A 
—S, 111 th) — See Ibid. S. 106 
(Nov) 402 A. B. C. D. 


# 


T, P. Act (contd.) a E 
9, 111-C — See Ibid, S. 76 (a) 

(Jul) 234 (FB) 
me 113 — Waiver of notice 


(Nov) 428 
——5S, 114 — Relief under §..114 —- 
When can be availed of (Feb) 72 B 
———§, 116 — Whether the acceptance 


of rent by the landlord after the expiry 
of the period of lease would create a 
fresh tenancy in favour of the defen- 
dant by holding over? No, unless rent 
was accepted with an intention to create 
fresh tenancy (Jul) 266 


U. P, Agriculturists Relief Act 
(27 of 1934) 
See under Debt Laws. 

U. P. Consolidation of Holdings Act (5 off 
1954) 
See under Tenancy Laws. 

U., P. Co-operative Societies Rules (1936) 
See under Co-operative Societies. 

U. P, Debt Redemption Act (13 of 1940) 
See under Debt Laws. 


U. P. Food Grain (Control. Requisition 
and Distribution) Order (1966), CI. 3 — 
See Constitution of India, Art. 19 (1) (g) 
(Dec) 467 
U. P. General Clauses Act (1 of 1904), S. 6 
— See Houses and Rents — U. P. Urban 
Buildings (Regulation of Letting.. Rent 
and Eviction) Act (1972), S. 43 (1) 
(Feb) 73 C 
U, P. High Court (Abolition of Letters 
Patent Appeals) (Amendment) Act (33 of 
1972), S. 4 — Scope — Is retrospective — 


Debt 


_Abolishes all special appeals irrespective 


of the date of filing of the writ petitions 
(Sep) 313 
U. P. Imposition of Ceiling on Land Hold- 
ings Act (1 of 1961) 
See under Houses and Rents. 


U. P. Krishi Utpadan Mandi Adhiniyam 
(25 of 1964), S. 5 — See Constitution of 
of India. Art, 226 (Mar) 126A 
S. 7 — See Constitution of India, 
Art. 19 (1) (g) (Mar) 126 B 


U, P, Kshettra Samities and Zilla Pari- 
shads Adhiniyam (33 of 1961) 
See under Panchayats. 


U. P. Kshettra Samities (Election of Pra- 
mukhs and Up-Pramukhs and Settle- 
ment of Election Disputes) Rules, 1962 
See under Panchayats. 


U. P, Land Records Manual, Para. 79 — 
see Tenancy Laws — U. P. Zamindari 





Abolition and Land Reforms Act (1951). 
5. 20 (b) (Oct) .337 A (FB) 
— Para, 84 — See Tenancy Laws — 


U. P. Zamindari Abolition and Land Re- 
forms Act (1951). S. 20 (b) 

(Oct) 337 A (FB) 
Para. 87 — See Tenancy Laws — 
U. P. Zamindari Abolition and Land Res 


js 
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U. P. Land Records Manual (contd.) 
forms Act (1951), S. 20 (b) 
(Oct) 337A (FB) 
U, P. Land Reforms (Supplementary) Act 
(31 of 1952) 
See under Tenancy Laws. 


U. P. Land Revenue Act (3 of 1901), S. 28 
-—— See Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act (1951). 
S, 20 (b) (Oct) 337 A (EB) 
~——§S, 29 — See Tenancy Laws — U, P. 
Zamindari Abolition and Land Reforms 
Act (1951), S. 20 (b) (Oct) 337 A (FB) 
S. 33 — See Tenancy Laws — U, P. 
Zamindari Abolition and Land Reforms 
Act (1951). S. 20 (b) (Oct) 337 A (FB) 


U. P. Motor Vehicles Rules, 1940, R, 197 
-—~ Use of dazzle lights and dip lights — 
Contributory negligence (Apr) 147 E 


U. P. Municipalities Act (2 of 1916) 
see under Municipalities. 


U. P. Muslim Wagfs Act (16 of 1960), S. 2 
(as amended in 1971) and S. 64 — Amend- 
ment deleting sub-section (3) of S. 2 — 
Amendment is not retrospective 








(Oct) 382 A 

S. 48 — Board’s power to appoint 

Mutwalli under — Not to be exercised 
On assumed vacancy to the post 

l (Sep) 305 B 

———S. 64 — See Ibid. S. 2 (Oct) 382 A 


U. P. Panchayats Rai Act (26 of 1947) 
See under Panchayats. 

U. P. Sales Tax Act (15 of 1948) 
See under Sales Tax. 

U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947) 
See under Houses and Rents, 


1% 


U. P. (Temporary) Contro] of Rent and 
Eviction Rules (1949) 
See under Houses and Rents. 


`U. P. Tenancy Act (17 of 1939) 


See under Tenancy Laws, 


U. P. Tenancy (Amendment) Act (10 of 
1947) 
See under Tenancy Laws. 


U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972) 

See under Houses and Rents. 


U. P. Urban Buildings (Regulation ` 
Letting; Rent and Eviction) Rules 
See under Houses and Rents. 


U. P. Vrihat Jotkar Adhinivam (12 of 
1963}, S. 22 — See Tenancy Laws — U.P. 
Zamindarj Abolition and Land Reforms 
Act (1950), S. 279 (c) and (f) (Dec) 477 


U. P. Zamindari Abolition and Land Re- 
forms Act (1 of 1951) 
See under Tenancy Laws. 


U. P. Zamindari Abolition Rules, 1951 
See under Tenancy Laws. 


Words and Phrases — ‘Accommodation’ — 
See Houses and Rents — U. P. (Tempo- 
rary) Control of Rent and Eviction Act 
(1947). S. 2 (a) (Oct) 376 (FB) 
——‘Cosmetic’ — See Sales Tax — U. P. 
Sales Tax Act (1948). S. 3-A (Dec) 249 


——"Entertained”’ — See Tenancy Laws 
— U. P. Consolidation of Holdings Act 
(1954). S. 49 (Mar) 104 A 
“Toilet requisites” — See Sales Tax 
— U. P., Sales Tax Act (1948), S, 3-A 
(Jul) 249 


of 








LIST OF CASES OVERRULED, REVERSED ANÐ DISSENTED FROM 
ETC. IN A. I. R. 1974 


Diss. = Dissented from in: Over, = 


AIR 1925 All 787 (Pt. B) = 23 All LJ 725. 
Chunni Lal v. Shev Charan Lal — 
Diss. AIR 1974 Ker 147 (Aug). 

AIR 1929 All 105 (FB). Haji Anwar Khan 
v, Md. Khan — Diss. AIR 1974 Rai 
36 (Feb). 

AIR 1931 All 326 (Pt. B) = 1931 All LJ 
319, Narain Tewari v. Brij Narain, 

Over. AIR 1974 All 275 B (FB) 

(Aug). 

AIR 1941 Oudh 251 = ILR 16 Luck 697, 
Tribeni Prasad v. Mt. Rukmin Devi 
— Diss. AIR 1974 Punj 235 (Aug). 

AIR 1955 All 49 = 1955 All LJ 79 (FB), 
Mst. Suraj Dei v. Mst. Gulab Dei. 

Held no good law in view of AIR 
1973 SC 2423. AIR 1974 Rai 183 (Sen). 

1955 All LJ 681. Sripat Rai v. District 
Magistrate, Banaras — Over. AIR 
1974 SC 125 A (Jan). 

1974 Indexes (AIL) 2/(1)—4 pages. 


—a + 


Overruled in: Revers. 


= Reversed in, 


(1958) C. M. A. No, 96 of 1955 (O. J). D- 
2-4-1958 (All). H. K. Dhaon v. State 
of U. P. — Over. AIR 1974 AlL 316 
(FB) (Oct). 

(1960) S. A. No. 993 of 1960 (AID 
Revers. AIR 1974 SC 125 A (Jan). 

AIR 1960 All 572, Panna Lal v. Sara- 
swati Devi — Over, AIR 1974 SC 968 


(Jan). 
1960 All WR (HC) 


eee 


406. Sved Kasim 


Husain v. Rent Control Eviction Offi- ' 


cer, Allahabad — Over. AIR 1974 All 
178 A (FB) (May). 

AIR 1962 All 42.. Bawan Ram v. Kuni 
Beharj Lal — Held overruled by AIR 
1962 All 547 ay interpreted AIR 
1974 All 104 A (Mar). 

1962 All LJ 229. Unchan Singh v. Board 
of Revenue — Over. AIR 1974 Ail 
50 A (FB) (Feb). 
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18 List of Cases Overruled, Reversed Ete. (concld.) 


1962 All LJ 426, Krishna 
Sharma v. State — Over. 
All 178 B (FB) (May). 


AIR 1963 All 47 = 1962 All LJ 828. Ram 
Prakash y. Karamchand — Diss. AIR 
1974 Gui 140 (Jul). 

AIR 1964 All 308 = 1964 All WR (HC) 19. 
Rameshwar v. Hardas — Held no 
good law in view of AIR 1970 SC 789. 
AIR 1974 Kant 68 (FB) (Jul. 

1964 All WR (HC) 260. Ram Autar v. 
State — Over. AIR 1974 All 178 A 


Chandra 
AIR 1974 


(FB) (May), 

(1966) C. M. W. No. 2290 of 1960. D/- 
12-7-1966 (AID — Revers. AIR 1974 
All 302 A (Aug). l 

1966 All LJ 686. Raghubir Singh v., 
Board of Revenue — Over. AIR 1974 
All 197 (FB) (Jun). 

1967 All WR (HC) 880, Ram Nivas v. 


Nankau Ram — Over. AIR 1974 All 
178 A (FB) (May). 

(1968) C. M. W. No. 1921 of 1965. D/- 
29-8-1968 (Al) — Revers, AIR 1974 
All 102 (Mar). 


AIR 1968 All 3 = 17 STC 480. Plastic 
Products Ltd. v. Commr. of S. T, 
U. P.. Lucknow — Over. AIR 1974 
All 249 (FB) (Jul). 

1970 All WR (HC) 775. Chet Ram v. 
Director of Consolidation — Over, 
AIR 1974 All 261 B (Jul). 


(1969) C. M. W. P. No. 1254 of 1964. D/- 
8-4-1969 (AID — Revers, AIR 1974 
All 435 (Dec). 

(1969) C. M. W. No. 5210 of 1964. D/- 
30-9-1969 (All) — Revers. AIR 1974 
SC 391 (Mar). 

ILR (1969) 2 All 271, Ganesh Singh Seth 
v. State — Revers. AIR 1974 SC 
87 A (Jan), 

1969 All LJ 189. Chettan Singh v. Hira 
Singh — Partly Overruled. AIR 1974 
All 358 A (Oct). 

1969 All LJ 621 = 1969 Serv LR 521, 
Managing Committee of Meerut Col- 
lege v. Dr. Puri — Held no longer 
good law in view of AIR 1970 SC 
1244 as interpreted AIR 1974 All 
1 A (FB) (Jan). 

(1970) C. M. W. No. 3869 of 1958. D/- 


AIR 1970 All 238, Smt, Prema Devi v. 
Joint Director of Consolidation (Head 
quarter) at Gorakhpur Camp — Diss. 
AIR 1974 Orissa 70 (Apr). 

AIR 1971 All 134 (FB), Agricultural and 
Industrial Syndicate Ltd. v. State — 
Revers. AIR 1974 SC 1920 (Oct). 


1971 All LJ 1399 = 1971 All WR (HC) 813, 
Gobind Rao v. Kanhaiya Lal — Over. 
AIR 1974 All 366 (FB) (Oct). 


(1971) S. N. No, 2928 of 1968, D/- 4-11- 
1971 (All), Rahmat Husain v. Mst. 
Husain Fatima Bibi —- Over, AIR 
1974 All 366 (FB) (Oct). 

1971 Cri LJ 1582 (All) — Revers. AIR 
1974 SC 2136 (Dec). 

Observations in 1971 All WR (HC) 456, 
Phool Chand v. Jagdish Prasad — 
Held obiter and not approved. AIR 
1974 All 402 C (Nov). 


(1972) Spl. Appeal No. 95 of 1972, 
21-4-1972 (All), Mohd. Nafis Khan 
v. Aligarh University — Over, AIR 
1974 All 1 E (FB) (Jan). 

AIR 1972 All 557 (C), Indu Bhushan 
Gupta v. State — Diss. AIR 1974 
Punj 113 (Apr). 

1972 All Cri R 242. State v. Onkar Nath 
Singh — Revers. AIR 1974 SC 1550 C 
(Sept). 

1972 All LJ 364, Sirajuddin v. State — 
Impliedly Overruled. AIR 1974 All 
178 B (FB) (May). 


1972 RD 266 (All). Aziz Alam v. Dy. 
Director of Consolidation — Over. 
AIR 1974 All 50 A (FB) (Feb). 

(1973) C. M. W. No. 7497 of 1971, 
53-12-1973 (All} — Revers. 
All 379 A (Oct), 

(1973) C. M. W. P. No. 5733 of 1973. D/- 
15-11-1973 (All) — Revers. AIR 1974 
All 396 A (Nov). 

(1973) W. P. No 5000 of 1972. D/- 13-11- 
1973 (All) — Revers, AIR 1974 All 
426 (Nov). 

Observations in AIR 1973 AH 198 = 1973 
Ren CR 137. Surai Prasad v. Kusum- 
lata — Held obiter and not approved. 
AIR 1974 All 402 C (Nov). 


(1974) C. M. W. P. No. 4395 of 1972. D/- 


D/- 


D/- 
AIR 1974 


20-7-1970 (All) —- Revers. AIR 1974 12-12-1974 (All) — Revers. AIR 1974 
All 98 A (Mar), All 441 (Dec). 
ae eae, y 





COMPARATIVE TABLES 
Supplement to Comparative Tables of previous years. 


O ving to late receipts of other Journal the following Suppliments to Comparative 
Tables of A I R = Other Journals is issued. 


AIR 1973 Allahabad — Other Journals, 


AIR 1973 Allahabad , - 


AIR 1973 All 





AIR 1973 Alt 


AIR 1973 AH 


AIR Other Journals AIR Other Journals AIR Other Journals | AIR Other Journals 
328 1974 Ren 0377 310 ILB (1978) 1 All 409 ILR (1973) 1 ait 638 1974 All “Eo Ss 
348 ILR (1978) 1 Al |324 1974 Ren CJ 102 ‘434 ILR (1973) 1 All 5359 1973 AJl 7; J 824 
e Seciains rei $42 ILR(1973)1 All 85 425 |647 1973 All ¥ be 7 
l 452 ILR (1973)1 Ajl i 
i36 |345 ILR (1373) 1 A seaca) 311 1572 1873 All WR 
230 ILB (1973) 1 All (HO) 631 
31g (848 IOR (1973) 1 ee } ILR (1978) 1 gre 577 1973 ANWR 
243 ILR (1878) 1 All i397 1973 All W R 1973 All W R 582 1973 All ae 
332 HO) 603 (HC) 613 
(HO) | ) 696 1973 All L J 769 
246 IER(1978)1 All (400 IS73AllWR i505 1973 AIW R 664 1975 ALL WR 
326 (HC) 627 199 \HC) (HC) 599 
AIR 1974 Allahabad = Other Journals 
AIR Other Journals JAIR Other Journals JAIR Other Journsls JAIR Other Journals 
1FB1973 Al! L J 886 |104 1974 All LJ443 = lou aa 302 197R8 AU WR 
(1974) 1 Serv 103 1974 AU LJ5J |247 a (HQ) 516 
LB762 {110 ine 218 1974 AN LJ 312 1974 All LJ 35 
33 1973 AU WR 113 1973 ALL WR 243 1974 ALL WR $04 1978 All Cri R 40; 
(HC) 861 (HG) 457 (HG) 194 1973 AL WR 
37 1973 All LJ 3/2 1973 All Gri R 301 1974 ALL J 452 (HC) B76 
1973 AUWR 1978 All CJ 449 |234FB1974 All WR 1974 AN L J 124 
(HG) 293 [118 1974 ALLL J 119 (HCG) 81 | 305 1973 All L J 837 
ILR (1978) 1 ~ {120 1973 ANWR 1974 AN L J 274 $18 «1973 ALL W 
ne HO) 499 
44 1973 ANLJ937 12k STB AN WR 1974 AIL J 6 ae a 
48 1973AlLJ473 |, (HO) 441 |349FB1974 UPTO 146 |334 a 
1978 All SG) agg [124 zs ea Cat A WR 
43 1973AN L J 469 [125 1978 All Cri R 447 (H9) 159 | 24 (HO) 282 
50FB1973 All W R. ' 1973 ANWR 150 “us a = 
(HC) 549 ut (HO) 654 |253 oes ie Aaa ae ee 
1973 All G J 913 ees 1974 R ) l 5g 
Gl 1974AULJ108 4129 ee a iia (4) 14, |958 WM AWA 
1974 ALL WR 131 1973 All L J 478 |257 1974 All LJ 533 (HJ; 218 
(HO) 175 |138 as 26h 1973 All W B ost 
eg i es ~ ee s66FB1974 All W R 
70 1974AU L383 140 1974 AH L J 387 1974 All L J 141 cree Searcy 
72 iss 142 ace 258 («ISTZ AIL WR 876FB1974 AL GT 529 
73 1974 AN L J 196 144 1974 AILL J 125 (HO) 586 |378 1374 Al W R 
82 a 147 1974, Al1G J 248 1973 All Gri R 417 (HO! 278 
e8 1973. AllWR 162 ses 19/3 AN L J 910 1974 All L J 628 
1974 A 176 289 1974A LIJ12 3 
1974 Ren CR 204 1178FB1974 All TE 173 a a 
88 ove HO) 1 é ey 
276FB1974 All W R 
at. Geta Gass 1974 All L J 165 A eee yee 1974 ALL J 831 
94 1973AlWR 138 ne 1974435399 |. a 
(HC) 481 {193 1974 ANLI375 [373 1974 ALLWR ale ve 
1974 All LJ 122 {195 1974 ALL J 388 (HO) 282 (417 one 
85 1973AL WR 197FBi974 All W R 282 sta 423 1994 ALLL J 431 
(HO) 478 (HC) 48 [28i ae 1974 All W R 
98 1973 AN LJ 719 1974 AU L J181 (285 1974 AN L J 810 (H J} 223 
99 1973 AllLJ 681 |202FB1974 AL WB 288 aS 424 AQ74 All WR 
102 1973 AIL J 39 (HC! 41 | 29) ace i (E) 835 
1978 ALW R 1971AN J 295 [79 1974 AULI378 |435 3994AN W 2 
(HC) 609 12093 1974 AL G J 309 296 eee (HO) igg 


20 AIR 1974 Allahabad = Other Journals (coneld.) 
AIR Other Journals JAIR Other Journals JAIR Other Journals AIR 
445 I974AU WB 448 ae 458 1974 All L J 437 469 
(HC) 181 ]450 nos 16) 1974 w e rt 
1974 All L J 364 2 
431 1974ANL7 360 452 WMA GJE? |33 jor, an WR 477 
488 1974 AlLL3159 [454 2974 ANWR (H7) 99 
435 19074 AN LI 29 (HG) 275 1974 AlL L J287 |479 
973 ALL J718 1458 1974 AlLWR 465 as N 
ei i ok (HG) 244 i447 1974 AU L J970 
: Other Journals = All India Rerporter 
IUR (4873) 1 All 1373 AUL J | 1374 AILL J 4373 All W& 
B5 1973 All 342 850 1974 All 266 360 1974 All 481 AILWRIAJ) AIR 
10)» n 453/855 » » [86h ABB 1974 an 313 
123 " w 146 910 ” bad 263 363 9 ” 145 441 a Š 121 
136 H » 189 913 N 8G 50 315 ” » 193 437 re x 113 
141» » «848 | 987 » All 44 378 » » 234 185 4# 490 
180 » n 846 970 H # 467 381 ” » 402 499 ý » 240 
210 m » 409 nc 337 ” » 140 
9/1 SO 22 3 8933 » » 975 |546 » » 802 
Ae l i 3 251 4974 All LJ 430 A » 479 | 576 x » 304 
29 5 » 2147 All Ld AIR 431 " ”» 422 1581 ” » 261 
2743 1972 » i141 7 1974 All 986 437 » » 458 |588 " » 268 
316 1973 All 2830; 11 » » 269/448 » » 10 ]599 1973 »' 577 
326 » » 246| 29 Om 485 (40200 » » 223j599 ll 854 
332 » w 2:3] 35 » » 303 ,470 “ » 366 | gy3 " » 397 
331 » »„» 452| 75 » 469 (439 13975 29 1 gy 1974 » 102 
4023 » » 310; 88 » » 701501 1874 » 103163; 1973 » 547 
$25 5 » 414 86 ” ~ 240 1521 " w 473 |813 j » 490 
432 1874 » 37/1108 » nm BLIgg " 876 leon 1972 » 158 
119 n » 118 1533 ” » 257 7 197 
a 122 © » 941810 » »„ gap [524 1973 » 400 
12k 4 » 804 1628 m » 379 |831 ” s 572 
125 » » 1444647 » » 452 1634 1974 »„ 46 
1973 AU L J 14. » » 26} Bik " » 195 
AU LJ AIR 153) »  » 433 — 661 1173 n» 505 
390 1974 All 102/165 » » 178 
478 » wm Z8l list ~ » 197 r — 
631 » » 991196 » » 73 197t All WR 
73 » w 433/967 » » 482 (10) 1974 AU WR 
79 = » 93/2972 +» » 249 /AUWRHC, AIR Ic 
749 1973 » 536 |274 » » 2841495 1974 SC 708 (4 0) 
71?2 n» {= 532/295 » » 202 |690 » n 184l |AIIW8 EC) ALR 
824 ” » 39 1303 ” » 309 1 1974 All 178 
“32 1974 = 813 1312 ` » 218 — 25 1973 » 683 
87 » » 335/880 1975 » iz 35 1972 SO 2426 
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Other Journals 
1974 AULT 15 


1974 All L J 521 
1974 Al W R 
(HO) 85 
1974 AI WR 
(HO) 188 
1974 All L J 430 


1973 All W R 
{cf C) 
AIWR(HJ) AIR 
41 1974 All 202 


43 n » 197 
55 1971 SC 1153 
65 19/2 » 1809 
67 19738 » 50L 
72 1976 AU al 
85 1974 n» 477 
91 n » 234 
99 ” » 482 
132 1975 n 12 
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1974 
Allahabad High Court 


mae nate 


AIR 1974 ALLAHABAD 1 (V ACD 
FULL BENCH 

K. B. ASTHANA, R. B. MISRA AND 
T. S. MISRA, JJ. 


Vaish College (Society) Shamli and 
others, Appellants v. Sri Lakshmi Narain and 
others, Respondents. 


Second Appeal No. 2973 “of 1971 Spl 
Appeal No. 516 of 1971 and Writ Petns. Nos. 
858 of 1970 and 68 of 1971, D/- 24-8-1973 
against decree of S. S. Agarwal, Ist Addl. 
Civil and S. J. Muzaffarnagar, D/- 3-12- 
1971. 


Index Note:— (A) Specific Relief Act 
(1963), S. 14 (1) (b) — Contract of personal 
service — Enforceability — College affiliated 
to Meerut University — Status of teacher, 
whether purely contractual — Termination of 
service by Management in breach of statu- 
tory provisions — Teacher whether can ob- 
tain appropriate relief by suit or writ peti- 
tion. (X-Ref.:— Constitution of India, Arti- 
cle 226); (X-Ref.:— Civil P. C. (1908), Sec- 
tion 9); (X-Ref.:— Kanpur and Meerut 
Universities Act (13 of 1965), Ss. 30, 31 and 
38). (Master and servant), 


Brief Note :— (A) It is well settled that a 
contract of personal service cannot be speci- 
fically enforced. A declaration by a Court 
that the termination has no effect and the 
servant still continues in service and directing 
' that he be reinstated ordinarily cannot be 
made as that will amount to enforcing a con- 
tract of personal service. But where the em- 
ployee bases his claim on the breach of some 
statutory provision which governed and re- 
sulated the conditions of his service he will 
be entitled to a declaration that his status 
remains unaffected. he still continues in ser- 
vice and he be reinstated as in doing so the 
Court of law does not enforce a contract of 
personal service but the Court declares that 
the act of removal from service was statu- 


JQ/KQ/E57/73/KSB 
1974 ALA I G—I1 


torily invalid. ATR 1958 SC 1050, Rel. on. 
(Para 12) 


Where any provisions of an Act, Statute 
‘or Ordinance relating to the conditions of af- 
filiation of colleges to a University on their 
own force, that is, proprio vigore are enforce- 
able, no matter the teacher of the affiliated 
college is required to be appointed under a 
written contract he will have an enforcible 
right entitling him to declaration of statutory 
invalidity of any action taken against him 
in violation of such provisions affecting his 
employment, and where the University Act, 
Statutes or Ordinances relating to affiliation 
of colleges to a University require certain 
specified terms and conditions to be incor- 
porated in a written contract to be entered 
into between the Management of the affiliated 
college and its teacher at the time of appoint- 
ment, and nothing else remains affecting the 
conditions of service which is not wholly gov- 
erned by the contract, then anything done 
by the Management of the affiliated college 
adversely affecting the teacher in respect of 
his employment would amount only te a 
breach of contract actionable. in damages. 
1965-2 SCR 713 and AIR 1972 SC 1450, Rel. 
on. (Para 26) 


The service of a teacher including the 
principal- of the affiliated colleges in question 
is not purely contractual and is regulated and 
controlled by the provisions of the Meerut 
Act and the Statutes. The ‘Management’ of 
the two colleges concerned acts as a statutory 
body or statutory functionary when it takes 
action to terminate the service of a teacher. 
The teacher will be entitled to an appropriate 
injunction and a declaration of statutory in- 
validity of the action taken against him in 
terminating his service by the Management 
in violation of any provision of the Meerut 
Act and Statutes. AIR 1964 SC 1680 Applied: 
1969 All LJ 621 held no longer good law in 
view of AIR 1970 SC 1244 and AIR 1971 SC 
1828. (Paras 49 to 52) 

Per T. S. Misra, J. :— A teacher including 
the Principal of an affiliated college whose 


a 


2 Ail. 


terms of service are governed by the Agra 
University Act and Kanpur and Meerut Uni- 
versites Act has status which is capable of 
protection. (Para 135) 


(Principles regarding dismissal of em- 
ployees falling under three heads viZ., 
(1) Cases of master and servant governed 
purely by contract (2) by Industrial Law and 
(iii) State employees and employees of local 
bodies governed by statute discussed in 
para 123). 

Index Note:— (8) Kanpur and Meerut 
Universities Act (U. P. Act 13 of 1965), Sec- 
tion 59 (1) (aa) — Provision is not ultra vires 
on ground of excessive delegation of legisia- 








tive power fo executive — (Per Asthana, J.). 
(X-Ref.:— Constitution of India, Art. 245). 
(Para 31) 


Index Note:— (C) Kanpur and Meerut 
Universities Act (U. P. Act 13 of 1965), Sec- 
tion 30 (© (aa) — Statutes under Chap. 18 
Agra University Statutes have the force of 
first statutes and have the same force as the 
provisions of the Act by virtue of S. 50 (1) 
(aa). (Per Asthana, J.). (Para 30): 

Index Note:— (D) Agra University Act 
(8 of 1926), S. 25-C — Agra University Sta- 
tutes, Chapter 18, Statutes 29-A and 39 — 
Terms and conditions of service which should 
be reduced to the form of written contract. 


Brief Note:— (D) Per Asthana J.:— 
Section 25-C (I) cannot be interpreted to 
mean that whatever pertains to terms and 
conditions of service of a teacher in an af- 
filiated College in the statutes shall form part 
of the written contract. Once a document 
pertaining to the permanent service is execut- 
ed embodying the points specified under 
Statute 29-A it will answer the requirements 
of sub-section (1) of S. 25-C of the Agra Act. 
Statute 29-A does not lay down that what 
is contained in sub-section (2) of S. 25-C and 
Statute 30 must form part of the written 
contract. (Para 35) 

Section 25-C (2) of the Agra Act (parallel 
Section 28 (3) of the Meerut Act) and the 
Statute 30 of Chapter XVIII of the Agra 
University are proprio vigore enforceable and 
any breach of any terms thereof will be breach 
of Statute and not a breach of contract. The 
reason is that despite the requirements of a 
teacher of an affiliated college being appoint- 
ed under a written contract containing such 
terms and conditions as may be laid down 
by the Statutes the provisions of sub-sec- 
tion (2) of S. 25-C of the Agra Act and 
Statute 30 of Chapter XVIII continue to 
govern and regulate the terms and conditions 
of service of the teacher in the matter of 
termination of his services by the Manage- 
ment of the affiliated college. 


(Paras 37, 42) 

Index Note :— (Œ) Aligarh Muslim Uni- 

versity Act (1920), S. 31 — Regulations under, 

framed by Executive Council, Ch. TX, Regs. 

3, 10 — Statute 3 (2) and (5) — Regulations 

have the same force as the Act, Statutes and 
Ordinances of the University. 


= 


Vaish College (Society) v. Lakshmi Narain (FB) 


A LR. 


Brief Note :— (E) The Regulations fram- 
ed by the Executive Council in exercise of 
ifs powers under Section 31 of the Act are 
in the nature of ancillary rules subserving the 
purpose of carrying out the essential policy 
of the Act and the Executive Council is bound 
by such Regulations. Statute 3 (2) of the 
University casts a duty on the Vice Chan- 
cellor to compel the University Authorities to 
duly observe the Regulations. Statute 3(2) 
is mandatory in nature and cannot be cons- 
trued as only directory. There will not arise 
any conflict between Statute 3(2) and Statute 
3(5), if the latter Statute is construed as cast- 
ing a duty on the Vice Chancellor to give 
effeat to all such decisions of the University 
Authorities which are made after duly ob- 
serving the Act, Statutes, Ordinances and the 
Regulations. Any decision made by the Execu- 
tive council without observing the Regulations 
will not be given effect by the Vice Chancellor 
and he will be under a duty to point out to 
the Executive Council the error and ask it 
to consider the matter in accordance with the 
Regulations applicable. Such a direction given 
by the Vice Chancellor who is also a mem- 
ber of the Executive Council and presides over 
it will not amount to exercising a power of 
veto or an overriding power. Statute 3(2) 
places the Act, the Statutes, the Ordinances 
and the Regulations on equal focting. The 
mere circumstance that a particular Regula- 
tion can be changed at convenience from time 
to time will not derogate from its character 
of being a Regulation as defined by the Act. 
There is a clear intention manifest by the 
framers of the Act and the Statute that the 
Regulations are meant to be observed and 
followed and their breach by any Authority 
of the University in making a decision will 
make that decision invalid in the same way 
as a decision made in breach of the provisions 
of the Act, the Statutes and the Ordinances. 
Spl. App. No. 95 of 1972, D/- 21-4-1972 (AID, 
Overruled. (Paras 65 to 68, 102, 136) 


Index Note :— (F) Constitution of India, 
Art. 226 — Writ against statutory body like 
University — Maintainability. 

Brief Note :— (F) A writ petition is main- 
tainable by an employee of an University, 
which is statutory -body, on the ground that 
his services had been terminated or he had 
been reduced in rank in violation of the pro- 
visions of the regulations framed by the Uni- 
versity, if the regulations have the force of 


statute. (Paras 55, 68, 103, 138, 141) 
Cases Referred: Chronological Paras 
AIR 1973 SC 855 = (1973) 1 SCC 
409 = 1973 Lab IC 453, Sirsi Muni- 
cipality v. Celia Kom Kom Francis 
120, 122 
AIR 1972 SC 1450 = 1972 Lab IC 
829, Vidya Ram Misra v. Managing 
Committee, Sri Jai Narain College 14, 
19, 26, 43, 


44, 101, 118, 135 
1972 Lab IC 272 = 1971 All LJ 1105, 
S. N. Awasthi v. Prestdent, K. A. 


Degree College 21, 22 


Vaish College (Society) v. Lakshmi 


1972) Spl. Appeal No. 95 of 1972, 

COL 21-4-1972 (All), Mohd. Nafis 
Khan v. Aligarh University 57, 67 

(1972) Spl. Appeal No. 540 of 1971, 
D/- 19-1-1972 (Al), V. P. Kapur v. 
University of Roorkee 

AIR 1971 SC 1828 = 1971 Lab IC 
1129, Indian Air Lines Corpn. V 
Sukhdeo Rai 


1974 


57 


92, 93, 103, 115 
AIR 1971 SC 1920 (1972) 1 SCJ 
129, Regina v. St. Aloysius High 
School 32, 33, 117 
AIR 1970 SC 1244 = 1970 Lab IC 
1044, Executive Committee of State 
Ware Housing Corpn. v. Chandra. 
Kiran Tyagi 6, 14, 30, 
67, 71, 81, 83, 
92, 95, 103, 114 
(1970) 1 SCC 75 = (1970) 2 SCR 559, 
Dr. Rampal Chaturvedi v. University 
of Rajasthan 
(1970) 2 Lab LJ 54 = 1970 SCD 434, 
Bank of Baroda Ltd. v. Jewan Lal 
Mehrotra 14, 113 
AIR 1969 SC 1306 = (1969) 1 SCWR 
593, Praga Tools Corpn. v. C. V. 
Imanual l 
1969 All LJ 621 = 1969 Serv LR 521, 
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lants; K. C. Agarwal and A. K. Yog, for 
Respondents. 


ASTHANA, J.:— The basic question, 
common to all these cases referred to a Full 
Bench, is whether the relationship between 
the parties was that of pure master and ser- 
vant unregulated or uncontrolled by any statu- 
tory provision and the servant was not en- 
titled to the relief of injunction or declara- 
tion of nullity of removal from service and 
his remedy lay in a suit for damages for 
breach of contract. 


Second Appeal No. 2973 of 1971 


2. The first case referred is Second 
Appeal No. 2973 of 1971 which arises out 
of a suit for permanent injunction to restrain 
the defendant-appellants from interfering with 
the plaintiff-respondent in the discharge of 
his duty as Principal including functioning 
as such for all intent and purposes of the 
Vaish Degree College, Shamli, District 
Muzaffarnagar, later on known as Vyparik 
Varg Degree College, Shamli, hereinafter re- 
ferred to as Vaish College. 

3. Admittedly Sri Laxmi Narain, the 
plaintiff-respondent, was the permanent Prin- 
cipal of the Vaish College. He was appoint- 
ed as such on 17-5-1964. His appointment 
was duly approved by the Vice Chancellor 
of Agra University to which the college was 
then affiliated. The plaintiff-respondent joined 
his post with effect from 1-7-1964. By a 
notice dated 24-10-1966 issued by the Manage- 
ment the plaintiff was directed not to dis 
charge the functions and duties of the Prin. 
cipal of the College and not to obstruct the 
functioning of Sri K. K. Kaushik as acting 
Principal. By a resolution dated 27-10-1966 
Sri K. K. Kaushik was appointed as the Prin- 
cipal, the Management having held that the 


+ 
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plaintiff had abandoned the post. On 28-10- 
1966 the plaintiff instituted the suit for per- 
manent injunction. While the suit was pend- 
ing the Kanpur and Agra Meerut Univer- 
sities Act, 1965 (U. P. Act XHI of 1965), 
hereinafter called the Meerut Act, was en- 
forced with effect from 21-11-1966 and the 
Vaish College, Shamli, stood affiliated to the 
Meerut University under the said Act. On 
12-3-1967 the Management passed a formal 
resolution terminating the services of the plain- 
tiff but later on clarified it by a resolution 
dated 29-3-1967 terminating the services of 
the plaintiff as. Principal with effect from 
24-10-1966, as from that date according to 
the Management the plaintiff had absented 
himself from duty. The plaintiff got the 
plaint amended adding pleas questioning the 
legality and validity of the action taken by 
the Management subsequent to the filing of 
the suit. Inter alia, the plaintiff alleged that 
the termination of his services as confirmed 
Principal being in violation of the provisions 
of the Meerut Act and the statutes, was void 
and in any case the Management not having 
obtained the approval of the Vice-Chancellor 
of the Meerut University as required by the 
Meerut Act, the termination of the services 
of the plaintiff never took effect. The con- 
testing defendants, inter alia, set up a plea 
that the terms and conditions of the service 
of the plaintiff as Principal were governed 
by an agreement between him and the 
Management and were not governed by 
the provisions of the Act or Statutes of the 
Agra University or of the Meerut Uni- 
versity and the plaintiff was not entitled to 
the relief of injunction which was barred to 
him under the Specific Relief Act. It is not 
necessary to detail out all the other factual 
allegations of the parties averred in the plead- 
ings as the same.are not necessary for the 
purpose of disposing of this reference. 


4. The trial Court took the view that 
as the plaintiff had not been appointed under 
any written agreement of contract as envisag- 
ed by the Statute of the Agra University, he 
was not entitled to the benefit of the Act and 
the Statutes and the fact that the resolution 
terminating the services of the plaintiff was 
not sent up for approval of the Vice Chan- 
.cellor was, therefore, of no avail. On this 
main finding the suit of the plaintiff was 
dismissed. 


5. The lower appellate Court while 
affirming the finding that the plaintiff was not 
appointed under any written agreement of 
contract as required by the Statutes held that 
that would not disentitle the plaintiff to claim 
the benefits of the Act and the Statutes of 
Agra University as in the absence of the 
written contract the appointment of the plain- 
tiff as Principal was not rendered invalid and 
as the services of the plaintiff were terminated 
by the Management without obtaining the ap- 
proval of the Vice Chancellor of the Meerut 
University, the order of termination was 
illegal and void. Then relying upon the deci- 
sion of the Division Bench of this Court in 
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Meerut College v. Dr. Puri, 1969 All LY 621 
and of the Supreme Court in Prabhakar Ram 
Krishna Jodh v: A. L. Pande, (1965) 2 SCR 
713 the learned Judges held that the Statutes 
framed under the Agra University Act creat. 
ed legal rights in favour of the teachers of 
the affiliated colleges which could be enforc- 
ed against the Management of an affiliated 
college and that the case of the plaintiff fell 
within the third exception laid down by the 
Supreme Court in S. R. Tewari v. District 
Board, Agra, AIR 1964 SC 1680 affirming 
the principle that the courts are invested with 
the power to declare invalid the act of a 
statutory body, if by doing the act the body 
has acted in breach of a mandatory obliga- 
tion imposed by statute. The appeal was 
allowed and the plaintiff’s suit was decreed 
for a perpetual injunction restraining the con- 
testing defendants from interfering in his func- 
tioning and discharging the duties as Prin- 
cipal of the Vaish College till his services 
were validly terminated in accordance with 
the provisions of Meerut Act and the statutes 
made thereunder. 


6. When the Second Appeal filed by 
the contesting defendants was heard by our 
brother K. N. Srivastava, before him on be- 
half of the appellants reliance was placed on 
Executive Committee of State Warehousing 
Corporation v. Chandra Kiran Tyagi, AIR 
1970 SC 1244 and Indian Airlines Corpn. v. 
Sukhdeo Rai, AIR 1971 SC 1828 in support 
of the contention that the Division Bench 
decision of this Court in 1969 All LT 621 
which supported the view taken by the Court 
below was no longer good law. Brother 
Srivastava doubted whether the plaintiff was 
entitled to the relief of ‘injunction as prayed’ 
for and after framing the question “Can the 
Civil Court grant the relief of injunction in 
view of the fact and circumstances of the 
present case?”, directed that the case be re- 
ferred to a Full Bench. 


Special Appeal No. 516 of 1971 


7. The second reference before the 
Full Bench has come up in Special Appeal 
No. 516 of 1971, the Board of Management 
of Dayanand Brijendra Swarup college, 
Dehradun v. Suresh Chandra Varma arising 
out of’ original writ No. 4035 of 1968. 
The Division Bench while admitting the 
Special Appeal passed an order directing the 
appeal to be heard by a Full Bench. 


8. Suresh Chandra Varma, the peti- 
tioner, was a Geography teacher in Daya- 
nand Brijendra Swarup Degree College, 
Dehradun, hereinafter referred to as Daya- 
nand College. He entered in service as a 
probationer in 1963 and was confirmed ia 
that post in 1966. On 7-6-1967 the petitioner 
was suspended and was served with certain 
charges. The petitioner submitted an ex 
planation. Meanwhile the. petitioner was 
found to have committed some other mis- 
conduct and a consolidated charge sheet dated 
31-10-1967 was served upon him. The peti- 
tioner submitted his reply on 15-11-1967. The 
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Management: Committee of the Dayanand 
College appointed a Sub Committee which 
submitted its report on 16-6-1968. On the 
basis of the said report the Committee of 
Management passed a resolution terminating 
the services of the petitioner. This resolu- 
tion was approved by the Vice-Chancellor 
and finally an order terminating thé services 
of the petitioner was passed on 21-8-1968. 


9. The petitioner questioned the vali- 
dity and legality of the termination of his 
service on the main ground that the Com- 
mittee of Management of the College con- 
travened Statute 30 of Chapter XVIII of the 
Agra University Statutes applicable to the 
Meerut University to which the college was 
affiliated. The learned Single Judge who 
heard the petitioner on merits relying on 1969 
All LI 621 (supra) repelled the contention of 
the respondents that the resolution passed by 
the Committee of Management even if wrong- 
ful and illegal, could not be questioned in a 
writ petition as the relationship between the 
petitioner and the college was governed by 
a contract of service and the remedy of the 
petitioner lay in damages for breach of con- 
tract. The learned Judge holding that the 
petitioner was not afforded adequate and rea- 
sonable opportunity as required by Statute 30, 
allowed the writ petition and quashed the 
resolution of the Committee of Management 
dated 16-6-1968 and the` order dated 21-8- 
1968 terminating the service of the petitioner. 


On appeal by the Committee of Management,’ 


the Special Appeal Bench directed the special 
appeal to be referred to a Full Bench in view 
of the doubt as to the correctness of the 
Division Bench decision in Dr. Puri’s case. 


Writ Petition No. 858 of 1970 


10. The third case referred is writ 
petition No. 858 of 1970 Ahmad Husain 
v. Aligarh Muslim University. The peti- 
tioner is a Head Clerk employed in the 


_ office of the Registrar of the Aligarh Muslim 


University. He was appointed as Assistant 
Registrar on probation. His probation was 
extended from time to time. By its resolu- 
tion dated 13-2-1970 the Executive Council 


of the University decided not to confirm the - 


petitioner in the post of Assistant Registrar 
and directed him to be reverted to his sub- 
stantive post of Head Clerk. The petitioner 
challenged the legality and validity of this 
resolution of the Executive Council on the 
ground that the resolution was in breach of 
the relevant Regulations framed by the Ex- 
ecutive Council of the University in exercise 


of its powers under Section 31 of the Aligarh: 


Muslim University Act. On behalf of the 
respondent University it was contended that 
the reversion of the petitioner to his substan- 
tive post was not in breach of any Re- 
gulation and in the alternative it was con- 
tended that the Regulations’framed by the 
Executive Council of the University in ex- 
ercise of its powers under Section 31 of the 
Aligarh Muslim University Act have no statu- 
tory force and assuming the same were violat- 
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ed, it would not entitle the petitioner to a 
relief under Art. 226 of the Constitution. 
Brother G. C. Mathur, who heard the peti- 
tion, referred the following question to the 
Full Bench :— 

“Whether a writ petition is maintainable 
by an employee of an University which is a 
statutory body on the ground that his ser- 
vices have been terminated or he had been 
reduced in rank in violation of the provi- 
sions of the Regulations framed by the Uni- 
versity?” 

Writ Petition No. 68 of 1971 


11. The fourth case listed before us 
is writ petition No. 68 of 1971 Ramesh 
Chandra Bhudwar v. Vive Chancellor, 


Meerut University. Sri L. M. Pant, learned 
counsel for the petitioner stated that this case 
has been listed before the Full Bench only 
formally to enable him to address legal argu- 
ments if necessary, as in this case also similar 
questions which arise in the cases referred 
are involved. Sri Pant and Sri Bhatnagar 
appearing for opposite party specifically stat- 
ed that the parties do not desire the Full 
Bench to consider the case with a view to 
express their opinion on the question involv- 
ed. It is, therefore, not necessary to state 
the facts and the points arising in the fourth 
case. 

Be From the above narration of the 
Salient facts of the three cases referred, it is 
clear that the relationship between the con- 
testing parties is that of master and servant. 
Involved in each case is a relief in some form 


‘or shape of reinstatement of the servant in 


his post of employment on the ground that 
the termination of his employment by the 
master was null and void. It is well settled 
that a contract of personal service cannot be 
Specifically enforced. A declaration by 1 
Court that the. termination has no effect and 
the servant still continues in service and direct- 
Ing that he be reinstated ordinarily cannot 
be made as that will amount to enforcing a 
contract of personal service. This principle 
of law was accepted by the Supreme Court 
in Dr. S. Dutta v. University of Delhi, AIR 
1958 SC 1050. In the same case the Supreme 
Court noticed a decision of the Privy Coun- 
cil in the case of High Commr. for India 
v. I M. Lall, AIR 1948 PC 121 where- 
in the Judicial Committee accepted the prin- 
ciple that where a suit of the servant is 
founded on the claim that his dismissal by 
the master was void and of no effect as cer- 
tain mandatory provisions of the law had not 
been complied, a declaration that the pur- 
ported dismissal was void and inoperative and 
he remained in service will not amount to en- 
forcing _@ contract of personal service. A 
declaration of a statutory invalidity of an 
act of the master is a thing entirely different 
from enforcing „a contract of personal ser- 
vice. The principle of law that emerges from 
the decision of the Supreme Court in Dr. 
S. Dutt’s case is that since the law prohibits 
the specific Performance of a contract of 
personal service any wrongful termination of 


" 
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the service of the employee by his employer 
would not entitle the employee to a declara- 
tion that his status remained unaffected, he 
still continued in service and he be reinstated 
to his post of employment. But where the 
employee bases his claim on the breach of 
some statutory provision which governed and 
regulated the conditions of his service he will 
be entitled to a declaration that his status 
remains unaflected, he still continues in ser- 
yice and he be reinstated as in doing so the 
Court of law does not enforce a contract of 
personal service but the Court declares that 
the act of removal from service was statu- 
torily invalid. 


13. The problem with which we are 
faced in the cases before us is whether the 
employees concerned have founded their claim 
on the basis-of the act of termination of their 
service by their respective employer in breach 
of some statutory provision and they can ask 
the Court to make a declaration of a statu- 
tory invalidity. In the first two cases refer- 
red, that is of the Principal of the Vaish 
College and the teacher of Dayanand College 
a claim has been made that the termination 
of their respective services by the. Manage- 
ment of the colleges concerned was in Viola- 
tion of the provisions of the Acts and the 
statutes applicable to the University to which 
the colleges were affiliated. On the relevant 
dates when the termination orders were passed 
by the management of the respective colleges 
they stood affiliated to the Meerut University. 
In the case of 1969 All LJ 612 a Division 
Bench of this Court finding that the termina- 
tion of the service of Dr. Puri was in deroga- 
tion of the relevant Statutes declared the 
resolution and the order terminating the ser- 
vice of the petitioner as illegal. The Divi- 
sion Bench repelled the contention of the 
Management of the college that no declara- 
tion could be given as a servant cannot be 
forced on a master and there can be no speci- 
fic performance of a contract relating to per- 
sonal service with the following observations : 


“It has been contended that a servant 
cannot be forced on a master and that there 
can be no specific performance of a contract 
relating to personal service. In our opinion 
this principle does not apply in the present 
case because we have already said that the 
matter is not purely contractual and in ter- 
minating the services of Dr. Puri, the manage- 
ment of the Meerut College has breached 
Statutory provisions.” - 


14. It is not disputed by Sri S. N. 
Kacker appearing for the Management of the 
Vaish College and Sri Jagdish Swarup ap- 
pearing for the Management of the Daya- 
nand College that the provisions of the Act 
and the Statutes which applied to the Meerut 
College in the case of Dr. Puri governed the 
conditions of affiliation of the respective col- 
leges also whom they represent and the Divi- 
sion Bench decision in Dr. Puri’s case would 
have been conclusive against them had it been 
good law. The learned counsel for the 
Management of the colleges submitted that 


# 
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in view of the declaration of law made by 
the Supreme Court subsequent to the deci- 
sion in Dr. Puris case the decision of the 
Division Bench in that case will be deemed 
to have been overruled and no longer good 
law. In this connection a reference was made 
to Executive Committee of U. P. State Ware- 
housing Corpn. Lucknow v. Chandra Kiran 
Tyagi, AIR 1970 SC 1244; Indian Airlines 
Corpn. v. Sukhdeo Rai, AIR” 1971 SC 1828; 
Bank of Baroda Ltd. v. Jewan Lal Mehrotra, 
(1970) 2 Lab LJ 54 & Vidya Ram Misra v. 
The Managing Committee Shri Jai Narain 
College, AIR 1972 SC 1450. The argument 
was that the relationship between the teacher 
and the Management of the colleges, a private 
body, being purely contractual, assuming that 
the termination of service of the teacher by the 
Management was wrongful, the teacher was 
not entitled to declaration and reinstatement 
in his post of employment and his remedy 
lay in an action for damages for breach of 
contract. The arguments so raised involves 
consideration of the following propositions : 


1. Whether the service of a teacher in- 
cluding the Principal of the affiliated colleges 
in question is purely contractual unregulated 
and uncontrolled by any provision having the 
force of law? 


2. Whether the Management of the two 
colleges concerned acted as a statutory body 
or statutory functionary when it took action 
to terminate the service of the teacher? and 


3. Whether the Committee of Manage- 
ment of the affiliated colleges when found 
to be bound to follow a procedure prescribed 
by law or bound to comply with some statu- 
tory requirement before the termination of 
the service could be effective, any termination 
of service of a teacher by it in violation cf 
such statutory requirements will entitle the 
teacher to an injunction or a declaration of 
statutory invalidity of the action taken? 


15. It would be appropriate at this 
stage to examine the relevant Acts and Statu- 
tes which govern the affiliation of the colleges 
in the Meerut University. The Kanpur and 
Meerut Universities Act 1965 (U. P. Act XIII 
of 1965), came into force with effect from 
21-11-1966. By sub-section (3) of S. 4 of tke 
Meerut Act all the colleges situate within 
the area of the Meerut University which at 
the commencement of the Meerut Act were 
affiliated to the Agra University and under 
the Agra University Act 1926 (hereinafter re- 
ferred to as the Agra Act) from such date 
as the State Government may by notification 
in the Gazette appoint in this behalf would 
be deemed to be affiliated to the Meerut Uni- 
versity. It is the common case of the parties 
that the Vaish College and Dayanand. College 
are situate in the area of the Meerut Uni- 
versity under the Meerut Act and before the 
commencement “of the Meerut Act they were 
affiliated to the Agra University under the 
Agra Act and that the requisite notification 
was issued by the State Government under 
sub-section (3) of S. 4 of the Meerut Act 
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and they became affiliated to the Meerut Uni- 
versity. Though the Meerut Act envisaged 
by its Section 31 that the first statutes shall 
be made by the State Government but it ap- 
pears that no such statutes were made when 
the Meerut Act commenced. The Meerut Act 
by its Sec. 50 (1) (aa) enacts ‘that the State 
Government may for the purposes of remov- 
ing any difficulty in relation to the enforce- 
ment of the Act by order published in the 
Gazette direct that all or any of the Statutes 
or Ordinances made under the Agra Univer- 
sity Act, 1926 shall, with such adaptations 
and modifications, whether by way of addi- 
tion, amendment or omission, as it may deem 
to be necessary or expedient, apply in rela- 
tion to the University for so long as the First 
Statutes in respect of the same subject-matter 
are not made under sub-section (1) of S. 31. 
The State Government issued a notification 
dated November 18, 1966, by publication in 
the U. P. Government Extraordinary Gazette 
dated November 21, 1966, in exercise of its 
powers under clause (aa) of sub-section (1) 
of S. 50 of the Meerut Act directing that 
the Statutes and Ordinances of the Agra Uni- 
versity as amended upto date shall apply to 
the Meerut University for so long as the 
First Statutes in respect of the same subject- 
matter were not made under sub-section (1) 
of S. 31. Inter alia by the said notification 
the statutes relating to affiliation and recogni- 
tion of colleges contained in Chapter XVII 
of the Agra University Hand Book 1965-66 
were applied. 

6. It is further the- common case of 
the parties that at the relevant time when 
the impugned action was taken by the Manage- 
ment of the respective colleges Statutes. con- 
tained in Chapter XVIII of the: Agra Uni- 
versity relating to affiliation and recognition 
of colleges applied. It is further the common 
case of the parties that when Sri Laxmi 
Narain was appointed the Principal of the 
Vaish College: and Sri Suresh Chandra was 
appointed teacher in the Dayanand College, 
those colleges stood affiliated to the Agra 
University and the provisions of the Agra Act 
and the Statutes framed thereunder were ap- 
plicable. l 

17. Section 25-C of the Agra Act by 
its sub-section (1) enacts that every teacher 
in an affliated college shall be appointed 
under a written contract which will contain 
such terms and conditions as may be laid 
down by the Statutes. Sub-section (2) enacts 
that every decision by the Management of 
an affliated college to dismiss or remove from 
service a teacher shall be reported forthwith 
to the Vice: Chancellor and subject to provi- 
sions to be made by the Statutes shall not 
take effect until it has been approved by the 
Vice Chancellor. “Teacher” as defined in sub- 
section (2) (£) in the Agra Act means a tea- 
cher of the University or teacher of an af- 
filiated college and includes‘a Principal. It 
is not disputed that the provisions of Sec- 
tion 25-C of the Agra Act also applied in 
the case of a Principal of an affiliafed college 

of Agra University. In the Meerut Act also 


Vaish College (Society) v. Lakshmi Narain (FB) (Asthana J.) [Prs. 15-18] All. 7 


there are parallel provisions as contained in 
Section 25-C of the Agra Act. Sub-section (1) 
of S. 28 of the Meerut Act enacts that every 
teacher in an affiliated college shall be ap- 
pointed under a written contract which shall 
contain such terms and conditions as may 
be prescribed. Sub-section (3) enacts that 
every decision by the Management of an af- 
filiated college to dismiss or remove from 
service a teacher, shall be reported forthwith 
to the Vice Chancellor and, subject to the 
provisions contained in the Statutes shall not 
take effect unless it has been approved by 
the Vice Chancellor. Here at this stage it 
is proper to note that in 1964 when Sri Laxmi’ 
Narain was appointed permanent Principal of 
the Vaish College and his appointment was 
approved by the Vice Chancellor of the 
Agra University as found by the Courts be- 
low, no written contract as contemplated by 
sub-section (1) of S. 25-C of the Agra Act 
was executed but before us the learned counsel 
for the parties proceeded on the basis that 
his appointment was in order as if he was 
appointed under a written contract. It is 
further important to note that the Vice Chan- 
cellor of Meerut University has not yet ap- 
proved the decision taken by the Manage- 
ment of the Vaish College terminating the 
services of Sri Laxmi Narain as Principal. 
In the case of Sri Suresh Chandra, the Geo- 
graphy teacher.of Dayanand College who 
duly executed a written contract, the Vice 
Chancellor of Meerut University had approv- 
ed the decision of the Management of the 


_ college terminating his services, 


18. Reverting to the relevant Statutes 
relating to affiliation and recognition of col- 
leges contained in Chapter XVIII of the 
Agta University Statutes which admittedly 
applied in the two cases out of three before 
us, it will be found that conditions of service 
of teachers of affiliated colleges are contain- 
ed in Statutes starting from Statute 28 and 
ending with Statute 42. Statute 29-A pro- 
vides that the Principals and all other mem- 
bers of staff of the colleges shall be appoint- 
ed on a definite written contract of service 
which shall embody the specified points men- 
tioned therein and shall be in the form ap- 
pended at the end of the Chapter. Eight 
points are-enumerated. Clause 4 deals with 
the grounds on which services can be ter- 
minated and mentioned: 

(a) Wilful neglect of duty; 

(b) Misconduct including disobedience of 
the orders of the Principal; 

(c) Breach of any of the terms of con- 
tract; 

(d) Physical or mental unfitness: 

_(e) Incompetence, provided that the pleas 
of incompetence shall not be used against a 
teacher after two years of confirmation; and 

(f) Abolition of the post with the prior 
approval of the Vice Chancellor, 

and .says that they shall be the only 
grounds’ on which services can be terminated. 
Clause 5 provides for three months’ notice 
on either side for terminating the contract or 


a 
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in lieu of such notice the payment of three 
months’ salary except when termination of 
service takes place under sub-clause (a), (b) 
or (c) of clause 4. It would be noticed that 
the points which are required to be embodied 
in the written contract as mentioned in 
Statute 29-A do not mention the procedure 
to be adopted for terminating the services of 
the teacher on the grounds enumerated in 
clause 4. Such a provision is made by 
Statute 30, the material portions of which 
may now be quoted :— 


30. “Every decision by the Management 
of an affiliated college, other than a college 
maintained by Government, to dismiss or re- 
move from service a teacher shall be subject 
to the provisions of this Statute. 


(1) No order dismissing or removing from 
service a teacher shall be passed unless charge 
has been framed against the teacher and com- 
municated to him/her with a statement of the 
grounds on which it is proposed to take action, 
and he/she has been given adequate oppor- 
tunity :— 

(i) of submitting a written statement of 
his/her defence; 

(ii) of being heard in person, if he/she so 
chooses; and 


(iii) of calling and examining .such wit- 
nesses in his/her defence as he/she may wish; 
provided that the Committee of officer autho- 
rised by the Managing Committee to conduct 
the enquiry may, for sufficient reasons to be 
recorded in writing, refuses to call any wit- 
ness. 


(2) The Committee of Management may 
at any time, not exceeding two months from 
the date of the receipt of the teacher’s ex- 
planation in respect of the charge or charges 
communicated to him/her, at a meeting con- 
vened under its rules pass a resolution dis- 
missing or removing from service a teacher 
for any one or more of the following 
grounds :— 

(i) Wilful neglect of duty; 

(ii) Misconduct, including disobedience to 
the order of the Principal in the case of the 
teachers; 

(iii) Breach of any of the terms of con- 
tract; or 


(iv) Incompetence, provided that the plea 
of incompetence shall not be used against a 
teacher after two years of confirmation. 


(3) The teacher may at any time within 
15 days after the passing of «such a resolution 
which shall contain the grounds of dismissal 
or removal, as the case may be, and which 
shall be communicated to him/her forthwith, 
apply to have the decision of the committee 
of Management reviewed by it at a sub- 
sequent meeting, and the Committee shall on 
receipt of such an application be summoned 
to a second meeting within one month of the 
receipt of such an ‘application. At such a 
meeting the teacher may submit an additional 
_ statement of his/her case and shall, if he/she 
so desires. be allowed to appear before the 
Committee in person to state his/her case and 
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to answer any question that may be put to 
him/her by any member present at the meet- 
ing. If the teacher does not apply to have 
the resolution of the Committee reviewed, or 
if the resolution is confirmed by the Com- 
mittee at subsequent meeting by a two-thirds 
majority of the members present, further 
notice of dismissal or removal from service 
need not be given to the teacher but he/she 
shall be given a copy of the resolution passed 
at such a meeting. 


(4) The Committee of Management may, 
instead of dismissing or removing from ser- 
vice the teacher, pass a resolution inflicting 
a lesser punishment by reducing the pay 
of the teacher for specified period or by 
stopping increments of his/her salary for a 
specified period and/or may deprive the teacher 
of his/her pay during the period, if any, of 
his/her suspension. The teacher in such 2 
case also shall be entitled to apply to have 
the: resolution of the. Committee reviewed -as 
provided above, and if he/she is not satisfied 
with the decision of the Committee, he/she 
may appeal to the Vice Chancellor for recon- 
sideration of his/her case and the decision 
of the Vice Chancellor shall be final. The 
resolution of the Committee punishing the 
teacher shall operate only when and to the 
extent approved by the Vice Chancellor. 


x x x xX 

(10) Every decision of the Management 
about the dismissal or removal from service 
of a teacher shall be reported forthwith, 
along with a complete report and all connect- 
ed papers, ‘to the Vice Chancellor who shall 
consider whether the provisions: of the above 
Statutes have been complied with. If he is 
Satisfied that the provisions of the Statute 
have not been complied with or that the 
grounds on which the teacher has been dis- 
missed or removed from service are not 
adequate, he will disapprove. of the decision 
of the Managing Committee. The decision of 
the Vice Chancellor shall be communicated 


. to the Management within six weeks of the 


receipt of the proposal for compliance. If, 
however, the Vice Chancellor feels that any 
particular point needs clarification, he may 
call upon the Committee of the Management 
and the teacher concerned to give the neces- 
sary clarification before giving his decision. 
The decision of the Managing Committee- 
will operate only if and when approved by 
the Vice Chancellor.” 


19. Sri S. N. Kacker and Sri Jag- 
dish Swarup on behalf of the Management 
of the respective colleges submitted that sub- 
section (2) of Section 25-C of the Agra Act 
and the parallel provision contained in sub- 
section (3) of Section 28 of the Meerut Act 
and the Statute 30 of Chapter XVIII of Sta- 
tutes of Agra University by themselves do- 
not have -the force of law so as to regulate 
the relationship between the management and 
the teacher and do not confer upon the tea- 
cher any enforceable legal right until and un- 
less they are incorporated in the terms of 
written contract between the teacher and the 
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Management as envisaged by sub-section (1) 
of Section 25-C of the Agra Act or sub- 
section (1) of Section 28 of the Meerut Act. 
It was their submission that those” provisions 
being a part of the- written contract any 
breach thereof by the Management would 
amount merely to a breach of contract and 
not to the breach of any statutory duty im- 
posed by law. To put in different. words 
breach of the said provisions: by the Manage- 
ment will not amount to a breach of law 
making the action null and void entitling a 
teacher to a declaration or injunction. Reli- 
ance was placed mainly on a decision of the 
Supreme Court in the case of AIR 1972 SC 
1450 in support of the submission that the 
provisions. of Statute 30 and sub-section (2) 
.of Section 25-C of the Agra Act or the 
parallel provisions of Meerut Act have pro- 
prio vigore no force of law, the relationship 
between the parties being purely contractual 
and the Management of the college not be- 
ing a Statutory body, the case of the teacher 
did not fall in any of the exceptions ` laid 
down by the Supreme Court in the case. of 
AIR 1964 SC 1680. 


20. Sri Shanti Bhushan appearing for 
Laxmi Narain, Principal of Vaish College 
and Sri Raja Ram Agarwal, appearing for 
Suresh Chandra, the teacher of Dayanand 
College, contended in reply that in accord- 
ance with the law declared by the Supreme 
Court in the.case of (1965) 2 SCR 713 des- 
pite the teacher of the affiliated college of 
the Meerut University having been appoint- 
ed under a written contract the provisions of 
Statute 30 and of sub-section (3) of S. 25-C 
of the Agra Act or sub-section (3) of Sec- 
tion 28 of the Meerut Act will have the 
force of law and the relationship between 
the parties cannot be said to be purely con- 
tractual, the conditions of service being gov- 
erned and regulated by law and the teacher 
would be entitled to a declaration or injunc- 
tion as the Management constituted by the 
University Acts and the Statutes made there- 
under functioning as a Statutory body in ter- 
minating the ‘services of the Principal or the 
teacher violated those provisions thus the 
teacher’s claim being based on breach of the 
Statute, the order of termination was liable 
to be declared null and void and the case 
squarely fell within the third exception for- 
mulated by the Supreme Court in S. R. Te- 
warl’s case. 


21. Sri Shanti Bhushan advanced a 
further argument on behalf of Laxmi Narain, 
Principal of Vaish College, based on sub- 
section (2) of Section 25-C of the Agra Act 
and the parallel provisions contained in sub- 
section (3) of Section 28 of the Meerut Act. 
He contended that the rule enacted in the 
said provisions was not a condition of ser- 
vice but a limitation imposed on the power 
of Management binding on it. therefore, the 
Vice Chancellor not having approved of the 
action taken by the Management, the termi- 
nation never became effective, at any rate 
is not yet effective and the Principal was en- 
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titled to an injunction or a declaration to 
that effect. Sri Kacker for the Management 
refuted this contention, without prejudice ic 
his main argument mentioned above and 
submitted that even without the approval of 
the Vice Chancellor the termination of the 
service by the Management factually brought 
to an ead the relationship of master and 
servant betweea the parties and at worst it 
will be a wrongful act on the part of the 
Management and not a breach of law as 
the failure on the part of the Management 
to perform its duty to send for approval its 
resolution of termination to the Vice Chan- 
cellor would not give any enforceable right te 
the Principal and will only result in disaffi- 
liation of the college at the discretion of the 
University. Learned counsel said that mere 


‘absence: of approval by the Vice Chancellor 


will not make the actual termination of ser- 
vice non est as there was a de facto end of 
the relationship of master and servant when 
the. Management passed the resolution termi- 
nating the service of the Principal and since 
then he was excluded from his office and 
did not do any work for the college as Prin- 
cipal. Two cases were cited in this connec- 
tion — S. N. Awasthi v. President, K. A. 
Degree College, 1971 AI LJ 1105 = (1972 
Lab IC 272) and Francis v. Municipal Coun- 
cillors, (1962) 3 All ER 633. 


22. In Awasthi’s case, 1971 Ali LJ 
1105 = (1972 Lab IC 272) the High Court 
considered the effect of clause (d) of the 
First Statute 6.06 of the Kanpur University. 
It reads as follows:— 


“The Management may, before or at the 
end of the period of probation (including the 
extended period, if any), terminate the ser- 
vices of a teacher of the College if his work 
or conduct is not considered satisfactory. 

Provided that prior permission of the 
Vice Chancellor shall be necessary.” 

The probationary service of Awasthi, a 
teacher in the K. A. Degree College affiliat- 
ed to Kanpur University: were terminated by 
the Management of the College without ob- 
taining the prior permission of the Vice 
Chancellor of the Kanpur University. It was 
held that the resolution of the Managing 
Committee in effect terminated the services 
of the teacher and the termination being 
without prior permission of the Vice Chan- 
cellor the resolution made in contravention 
of the Statutes 6.06 (d) was invalid. It was 
submitted by Sri Kacker that though the 
prior permission of the Vice Chancellor was 
necessary under the Statute yet it was held 
that the resolution of the Management effec- 
tively terminated the services. It is difficult 
to appreciate how the decision in Awasthi’s 
case supports the proposition, as the High 
Court struck down the resolution holding it 
invalid. In fact the observations in para- 
graph 7 of- the reported judgment at 
page 1109 relied upon by Sri Kacker were 
made to repel an argument on behalf of the 
Management that there was automatic ces- 
sation of the services of the teacher as his 
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probation which was for two years was never 
extended and the so-called resolution was of 
no consequence. 


23. In the case of (1962) 3 All ER 
633 the Privy Council considered Section 16 
(5) of an Ordinance empowering the Presi- 
dent of the Municipal Council to remove 
persons from office appointed on a commenc- 
ing salary of dollars 200 a month subject to 
the approval of the councillors. There is 
nothing in the decision of the Privy Coun- 
cil in the case cited which may be of any 
assistance to Sri Kacker as the decision turn- 
ed on the finding that Francis was not re- 
moved from service by the President was 
entitled to damages as his services were ac- 
tually put to an end by the councillor who 
were the employers by confirming the deci- 
sion of the Establishment Committee who 
terminated the service of Francis. Sri Kacker 
attempted to draw assistance from the deci- 
sion of the Privy Council in Francis’s case 
on the ground that though termination of 
service was not in accordance with the law 
yet the termination was held effective as the 
Councillors who were the employers by con- 
firming the decision of establishment Com- 
mittee, a body not authorised, to terminate 
the service, put an end to the relationship of 
master and servant. The submission was that 
the Management of the: Vaish College being 
the employer passed a resolution terminating 
the service of the employee and no matter 
the requirement of the law was that the ter- 
mination should receive the approval of the 
Vice Chancellor, it would still be effective 
and: if found wrongful would only entitle the 
Principal to claim damages. 


24. Sub-section (2) of Section 25-C 
of the Agra Act and the parallel provision 
in sub-section (3) of Section 28 of the. Mee- 
rut Act lay down that a decision by the 
Management of an affiliated college to dis- 
miss or remove from service a teacher shall 
not take effect urftil it has been approved 
by the Vice Chancellor. In the cases cited 
by Sri Kacker the Courts had no occasion 
to consider any such provision of law. That 
a decision would be subject to the approval 
of some person or authority is not the same 
thing as saying that a decision shall not take 
effect until it has been approved by some 
person or authority. It cannot be doubted, 
assuming the abovesaid provisions of the 
Agra Act and the Meerut Act have force of 
law and apply independent of the written 
contract, the dismissal or removal from ser- 
vice of a teacher by the Management of 
an affiliated college will not take effect until 
the happening of an event indicated in the 
said provisions, that is, the approval by the 
Vice Chancellor. The question whether 
these provisions by themselves do not regu- 
late the terms and conditions of service of 
a teacher of affiliated college «and acquire 
vitality and force only when they become 
a part of service contract is yet to be deter- 
mined. 
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25. It was also suggested by the 
learned counsel for the Management of- the 
colleges that the relationship between the 
Management and its teachers being wholly 
contractual the teachers did not enjoy any 
status as being occupant of any public office 
or the holder of any office protected by any 
provision of law. ‘This argument was refut- 
ed by the learned counsel appearing for the 
teachers on the submission that under the 
scheme of the University Acts and the Sta- 
tutes the teachers and the Principals are 
holders of office of status as such, as the 
provisions of the law protect their office and 
give them security of tenure. 


26. The important question then 
arises for consideration is whether such 
ferms and conditions of service of the tea- 
cher of an affiliated college as find mention 
in Statute 30 or Section 25-C (2) of Agra 
Act or Section 28 (3) of the Meerut Act 
have proprio vigore force of law. For the 
teachers, as said above, it was contended 
that to the nature and character of their 
employment under the scheme of the Act 
and the Statute applicable the ratio of 
Jodh’s case (1965) 2 SCR 713 decided by 
the Supreme Court fully applied while on 
behalf of the Management it was contended 
that the ratio of Vidyaram Misra’s case, AIR 
1972 SC 1450 applied. The learned coun- 
sel for the Management even went to the 
extent of submifting that the decision’ of the 
Supreme Court in Vidayaram Misra’s case 
will be deemed to have overruled their ear- 
lier decision in Jodh’s case, a proposition 
which is very difficult to accept. In Vidya- 
ram Misra’s case the learned Judges of the 
Supreme Court noticed their previous deci- 
sion in Jodh’s case and distinguished it but 
did not even remotely hint that Jodh’s case 
was not correctly decided. It is not possible, 
therefore, to hold that the decision in Jodh’s 
case stands overruled and the law declared 
therein is no longer good law and binding. 
Rather a perusal of the judgment of the 
Supreme Court in Vidyaram  Méisra’s case 
clearly shows that the principle of law as 
formulated in Jodh’s case was not disapprov- 
ed but it was not found applicable to the 
facts in Vidyaram Misra’s case as the 
scheme under the Lucknow University Act 
and the Statutes applicable to the Associate 
Colleges of Lucknow, University was found 
to be different in comparison to the scheme 
under the University of Saugar Act and the 
Ordinances made thereunder. 


In Jodh’s case it was held by the 
Supreme Court that Clause 8 (vi) (a) of the 
College Code (Ordinance 20) framed by the 
University requiring the Governing Body of 
the College not to terminate the service of 
any teacher confirmed in the service of the 
college without following the procedure 
mentioned therein despite the fact that the 
teachers of the colleges were duly appoint- 
ed on a written contract, conferred .a legal 
tight on the teachers of the affiliated col- 
leges. The argument that the college Code 
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merely regulated the legal relationship _ be- 
tween the affiliated colleges and the Univer- 
sity and it imposed only contractual terms 
and conditions of service was repelled. In 
Vidyaram Misra’s case the Supreme Court 
found that on a plain reading of Statute 151 
of Lucknow University it was manifest that 
all the terms and conditions of service of 
a teacher must be incorporated in the con- 
tract to be entered into between the college 
and the teacher concerned and did not say 
that the terms and conditions have any legal 
force without being embodied in an agree- 
ment, therefore, without the contract they 
had no vitality or conferred any legal right. 
The learned Judges emphasised more than 
once in the course of their judgment that 
Statutes did not specify any procedure for 
removal of a teacher independently of the 
contract and the terms and conditions men- 
tioned in Statute 151] had no efficacy un- 
less they were incorporated in a contract. 
Thus two principles of law emerge from the 
decisions of the Supreme Court in Jodh's 
case and Vidyaram Misra’s case; (1) Where 
any provisions of an Act, Statute or Ordin- 
ance relating to the conditions of affiliation 
of colleges to a University on their own 
force. that is, proprio vigore are enforceable, 
no matter the teacher of the affiliated col- 
lege is required to be appointed under a writ- 
ten contract he will have an enforceable right 
entitling him to declaration of statutory in 
validity of any action taken against him in 
violation of such provisions affecting his 
employment and; (2) Where the University 
Act, Statutes or Ordinances relating to affi- 
tiation of colleges to a University require 
‘certain specified terms and conditions to be 
incorporated in a written contract to be 
jentered into between the Management of 
the affiliated college and its teacher at the 
time of appointment, and nothing else ‘re- 
mains affecting the conditions of service 
which is not wholly governed by the con- 
tract, tben anything done by the Manage- 
iment of the affiliated college adversely af- 
ifecting the teacher in respect of his employ- 
ment -would amount only to a breach of 
jcontract actionable in damages. 


27. The problem, therefore, in the 
cases before us reduces to this: Whether 
sub-section (1) of Section 25-C and the rele- 
vant Statutes contained in Chapter XVIII of 
the Statutes of Agra University relating to 
the terms and conditions of affiliation re- 
quire the provisions of Statute 30 and the 
provisions of sub-section (2) of Section 25-C 
of the Agra Act to be incorporated in the 
written contract? Do they indicate that 
the same would not have any legal force un- 
less a written contract containing such terms 
and conditions was executed? That is to 
say, Whether Statute 30 and sub-section (2) 
of Section 25-C of the Agra Act have the 
same character as Clause 8 (vi) (a) of the 
College Code framed under the University 
of Saugar Act conferring an enforceable legal 
tight on the teacher or are they merely in 
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the nature of terms and conditions requires 
to be incorporated in the written contract? 


28. Before examining the above pro 
positions an argument _raised on behalf cf 
the Management to the effect that the Statu- 
tes or Ordinances framed under the Meerut 
Act in regard to conditions for affiliatica cf 
colleges operate only in the field of relation- 
ship of the affiliated college with the Uni- 
versity and any breach thereof by the 
Management of the affiliated college will 
only visit the affiliated college with the 
penalty of disaffiliation at the discretion of 
the University and will not give any right 
to a teacher which could be enforced before 
a Court of law though such breach by the 
affiliated college affects the teacher prejudi- 
cially, has to be considered. In Jodh’s case 
the Supreme Court does not appear to have 
accepted the argument so widely as stated 
above. The learned Judges at p. 718 (1965) 
2 SCR 713 observed:— 


“It is not disputed-on behalf of the res- 
pondents that the “College Code” has been 
made by the University in exercise of its 
Statutory power conferred by Section 32 and 
under Seclion 6 (6) of the Act. It is also 
conceded on behalf of the respondents that 
the College Code is not ultra vires of the 
powers of the University contained in Sec- 
tion 32 and Section 6 (6) of the Act. in 
our opinion, the provisions cf Ordinance 29, 
otherwise called the College Code, have the 
force of law. It confers legal right on 
the teachers of affiliated colleges and it is 
not the correct proposition to say that the 
College Code merely regulaies the legal re- 
lationship between the affiliated colleges and 
th University alone. We do not agree with 
the High Court that the provisions of the 
College Code constitute power of manage- 
ment, On the contrary we are of the view 
that the provisions of College Code relating 
to the pay scale of teachers and their secu- 
rity of tenure properly fall within the statu- 
tory power of affiliation granted to the Uni- 
versity under the Act. It is true that Clause 7 
of the Ordinance provides that all teachers 
of affiliated colleges shall be appointed on a 
written contract in the form prescribed 
sd. A, but that does not mean that teachers 
have merely a contractual remedy against the 
governing body of the college. On the other 
hand, we are of opinion that the provisions 
of Clause 8 of the Ordinance relating to 
security of the tenure of teachers are part 
and parcel of the teacher’s service conditions 
and, as we have already pointed out, the 
provisions of the College Code in this re- 
gard are validly made by the University ia 
exercise of the statutory power and have, 
therefore, the force and effect of law. It fol- 
lows, therefore, that the College Code creates 
legal rights in favour of teachers of affiliated 
colleges and the view taken by the High 
Court is erroneous.” 

29. From what is quoted above it is 
manifest that the Supreme Court took the 


view that as Ordinance 20 was made by the 
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University in exercise of the statutory power 
laying down the terms and conditions of ser- 
vices of the teachers relating to their pay 
and scale and security of tenure properly 
fell within the statutory power of affiliation 
pranted to the University under the Act and, 
therefore, they had the force and effect of 
law. The Supreme Court deliberately reject- 
ed the proposition that Ordinance 20 merely 
regulated the legal relationship between the 
affiliated colleges and the University alone. 
They further did not agree with the High 
‘Court that the provisions of Ordinance 20 
constituted power of management. They also 
Tepelled the contention that as Clause 7 of 
the Ordinance provided that all teachers of 
affiliated colleges shall be appointed on a 
written contract in the form prescribed the 
teachers had merely a contractual remedy 
against the governing body of the college. 


30. Then relying upon the decisions 
of the Supreme Court in AIR 1970 SC 
1244 and AIR 1971 SC 1828 it was argued 
by the learned counsel for the Management 
of the Colleges that though the statutes 
were framed under the Agra Act laying 
down the terms and conditions of relation- 
ship between the affiliated college and its 
teachers any order made in breach of such 
statutes would not amount to breach of any 
statutory obligation entitling the teacher to 
a declaration and at worst the resolution of 
termination passed by the Management of 
the college would only be a breach of con- 
tract making the. management liable for da- 
mages. It is important to note that in the 
two cases, Warehousing Corporation, AIR 
1970 SC 1244 and Indian Airlines, AIR 1971 
SC 1828 the Supreme Court held that the 
relevant regulations framed by the Corpora- 
tions had no statutory force. Since Jodh’s 
case was not noticed in these .cases, it can- 
not be said that the declaration of law in 
Jodh’s case is no longer good and binding. 
In the cases before us the teachers stand on 
a stronger footing. The Statutes under 
Chapter XVII of the Agra University Statu- 
tes which are applicable were not framed 
by the Meerut University. The Meerut Act 
by its Section 50 (1) (aa) enforced it. In 
fact these Statutes were substituted for the 
First Statutes of the University which up to 
that time had not been framed. It is not 
disputed on behalf of the Management that 
the First Statutes will always be a part of 
the Act and enforceable as such. It is diffi- 
cult then to agree with the contention that 
the Statutes under Chapter XVIII of the 
Agra University Statutes will not have the 
same force as the provisions of the Act. 
Statutes under Chapter XVIII, therefore, 
bear no resemblance to the regulations made 
by the Warehousing Corporation or the 
Indian Air Lines Corporation. 

i To surmount the above formid- 
able difficulty Sri Kacker for the Manage- 
ment of the Vaish College went so far as 
to submit that the provisions of Section 50 
(1) (aa) of the Meerut Act were ultra vires 


#2 


rE A a e 


'any Statute or Ordinance 


nnne A ne 


A. 1. R. 


as they suffered from the vice of excessive 
delegation of legislative power to the Execu- 
tive. There is hardly any tenability in this 
contention. What was provided by cl. (aa) 
of sub-section (1) of Section 50 of the Mee- 
rut Act was that the State Government may, 
for the purposes of removing any difficulty 
in relation to enforcement of the Act direct 
that all or any of the Statutes or Ordinan- 
ces made under the Agra University Act, 
1926 shall with such adaptation and modifi- 
cations whether by way of addition, amend- 
ment or omission as it may be: deemed to 
be necessary or expedient, apply in relation 
to the University for so long as the First 
Statutes in respect of the same subject-matter 
are not made under sub-section (1) of Sec- 
tion 31. Sri*‘Kacker submitted that it has 
been left to the sweet-will and unguided dis- 
cretion of the State Government to apply 
under the Agra 
Act with any kind of addition, amendment 
or omission as the State Government thought 
necessary or expedient and that amounted to 
excessive delegation of legislative power. Re- 
ference was made to Jalan Trading Co. v. 
Mill Mazdoor Sabha, AIR 1967 SC 691, 
wherein the Supreme Court struck down Sec- 
tion ‘37 of Payment of Bonus Act, 1965 on 
the ground that it exceeded the permissible 
limit of delegation of legislative authority. It 
was found that the section authofised the 
Government to determine for itself what the 
purposes of the Act were and to make pro- 
visions for removal of doubts and difficul- 
ties which was the function of the Legisla- 
ture and the power to remove the doubts 
and difficulty by altering the provisions of 
the Act would in substance amount to exer- 
cise of legislative function which could not 
be delegated to an Executive Authority. 
There is no analogy between the invalid 
Section 37 of the Payment of Bonus Act, 
1965 and clause (aa) of sub-section (1) of 
Section 50 of the Meerut Act. Here the dif- 
ficulty is indicated by the Legislature itself, 
that is, non-framing of the- First Statutes of 
the University. The State Government is not 
empowered to amend or modify the provi- 
sions of the Meerut Act after forming an 
opinion what the purpose of the Act was 
and what difficulty was to be surmounted. 
Here the difficulty indicated is obvious. The 
Meerut Act could not be worked out unless 
the First Statute had been framed along With 
it. That was the difficulty. The Statute and 
Ordinances under the Agra Act were already 
known and any of them were only left for 
mechanical application with, the necessary 
adaptations and modifications. No doubt 
some choice was left with the State Govern- 
ment as to what addition, amendment of 
omission is to be resorted to for adapting 
the Statutes of Agra University but that 


_would not amount to excessive delegation of 


legislative authority. See Re: The Delhi 
Laws Act, AIR 1951 SC 332. The attack on 
the vires of clause (aa) of sub-section (1) 
of Section 50 thus fails. The Statutes of 
Chapter XVIII of the Agra University can-’ 
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not, therefore, be equated with the regula- 
tions made by the Warehousing Corpot2- 
tion or the Indian Airlines Corporation. 


32. For the Management the argu- 
ment that even if the Statutes under Chap- 
ter XVIII of Agra University be deemed to 
be part of the Meerut Act still they will 
operate only in the field of affiliation was 
again reiterated. Reference was made ta 
two Supreme Court decisions (1) Km. Re- 
gina v. St. Alloysius High School, AIR 1971 
SC 1920 and (2) Dr. Rampal Chaturvedi v. 
University of Rajasthan, (1970) 1 SCC 75. 
In Km. Regina’s case the Supreme Court 
found that part H, Rules relied upon by 
Km. Regina as binding on the respondent 
School having not been framed under Sec- 
tion 56 of the Madras Elementary Education 
Act, 1920 had no statutory force and then 
held that nothing in those rules conferred 
upon an aggrieved employee of a school any 
right enforceable at law in the event of the 
Management of an Elementary School refus- 
ing to comply with those rules which, inter 
_alia, enjoined upon a school to abide by the 
directions given thereunder by the Education 
Officers of the Government named therein. 
The ratio of the decision in Km. Regina’s: 
case is, therefore, not attracted in the cir- 
cumstances of the case before us. In the 
case of (1970) 1 SCC 75 the. decision of the 
Supreme Court turned on the fact that mere 
appointment of some- Professors and Princi- 
pal in the Faculty of Medicine of the Uni- 
versity ignoring the provisions of Ordinance 
65 framed by the University laying down 
minimum qualifying experience in service 
cculd not render the appointments invalid as 
those appointments were validly made under 
the rules framed by the Governor under Arti- 
cle 309 of the Constitution and Dr. Rampal 
Chaturvedi had no right to approach the 
High Court by means of a petition for a 
writ of quo warranto. The ratio of this 
case also does not, therefore, help the 
Management of the colleges. 


33. In both the above cases cited on 
behalf of the Management certain observa- 
tions were made that the provisions on which 
the petitioners relied pertain to the sphere 
of recognition and affiliation but that circum- 
stance was not made the basis of the deci- 
sion. In Km. Regina’s case, AIR 1971 SC 
1920 the specific rule relied upon by the 
petitioner was not found to have any force 
of law on an examination of the entire 
scheme of the Madras Education Act. In Dr. 
Rampal Chaturvedi’s case the Supreme Court 
did not examine the true ‘nature of Ordin- 
ance 65 framéd by the Rajasthan University, 
as it found the impugned appointments justi- 
fied under the rules framed by the Governor 
under Article 309 of the Constitution, which 
had an overriding effect. 


34. Reverting to the main argument, 
it was next contended on behalf of the 
Management of the colleges that even though 
the Statutes in Chapter XVIII of the Agra 
University Statutes may have derived their 
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force from Section 50 (1) (aa) of the Mee- 
rut Act yet they will not confer any enfor- 
ceable right on the teacher or the Principal 
as Statute 29-A has the effect of making the 
conditions of service of teacher of affliated 
It was submitted that 
Section 25-C (1) of the Agra Act required 
a written contract which will contain such 
terms and conditions as may be laid down 
by the Statutes, so all those provisions in 
Chapter XVIII which answer to the defini- 
tion of terms and conditions of service will 
form a part of the written contract. It was 
further emphasised that the duty imposed on 
the Management and the power of approval 
to be exercised by the Vice Chancellor under 
sub-section (2) of Section 25-C of the Agra 
Act have been subjected to provisions to be 
made by the Statutes hence it is the Statu- 
tes which will prevail over the section and 
since the matter of approval by the Vice 
Chancellor also comprises one of the terms 
and conditions of service, it will also become 
a part of the contract. In other words, the 
submission was that no matter pertaining to 
terms and conditions of service of a teacher 
or Principal of an affiliated college is left 
to be governed and regulated by the provi- 
sions of the Act or the Statutes independent- 
ly of the contract as every term and condi- 
tion of service has to be reduced into a con- 
tract. 

35. Sub-section (1) of Section 25-C 
of the Agra Act says that every teacher in 
an affiliated college shall be appointed under 
a written contract which will contain such . 
terms and conditions as may be laid down 
by the Statute. The plain meaning of the 
language used is that whatever terms and 
conditions which the. Statutes lay down for 
being embodied in the written contract will 
form the part of the written contract under 
which the teacher in an affiliated college 
would be appointed. The statutes have to be 
seen for finding out the terms and condi- 
tions that shall form part of the written 
contract. It is not possible: to give the mean- 
ing to the language of sub-section (1) that 
whatever pertains to terms and conditions 
of service of a teacher in the Statutes shall 
form part of the. written contract. It is only 
those terms and conditions of service which 
the Statutes requires to be embodied in the 
written contract that will form part of the 
contract. As already pointed out above, 
Statute 29-A of Chapter XVIII specifies the 
points pertaining to the condition of service 
of teachers of affiliated colleges for being 
reduced into a definite written “contract of 
service and the model form of’ such written 
contract is also prescribed. Once a documenti 
pertaining to the permanent service is exe- 
cuted embodying the points specified under 
Statute 29-A it will answer the requirements 
of sub-section (1) of Section 25-C of the 
Agra Act. Eight points have been enumerat- 
ed in Statute 29-A of Chapter XVIII. None 
of the eight points mentioned as terms or 
conditions of service cover the conditions 
found in sub-section (2) of Section 25-C or 
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es 30 of Chapter XVIII. Thus the Sta- 
tute 29-A does not lay down that what is 
icontained in sub-section (2) of Section 25-C 
and Siatute 30 must form part of the writ- 
ten contract. 


36. The form of agreement append- 
ed at the end of Chapter XVIII which is 
required to be followed for members of the 
staf other than the Principal in an afhiiat- 
ed college does not contain any clause in the 
nature of the provisions found in Statute 30 
though there is a clause (11) to the effect 
that the decision of the college Management 
to dismiss the teacher shall not take effect 
unless it has been approved by the Vicz 
Chancellor in accordance with the provisious 
of Section 25-C (2) of the Act. In the forn 
of agreement with the Principals of the 
affiliated colleges appended at the end of 
Chapter XVII, Clauses 11, 12 and 13 are 
relevant. They are reproduced for conveni- 
ence of reference:— 


“11. That the services of the Principal 
shall not be terminated except by a resclu- 
tion of the Managing Committee passed in 
a meeting of the Committee expressly called 
for the purpose and attended by at least two- 
thirds of the total membership and such re- 
solution to be effective must be passed by 
two thirds majority of the members present. 


12. That before such a resolution is 
passed, the Principal shall be acquainted in 
Writing with the grounds on which it is pro- 
posed to remove him and he shall be given 
enough time (not less than 15 days) to sub- 
mit his explanation which shall be duly con- 
sidered by the Managing Committee before 
the decision of removal is taken. The Prin- 
cipal shall also have the right to be person- 
ally present at the meeting of the- Managing 
Committee to explain his case but he shall 
withdraw from the meeting when the vote 
is taken. 


13. That the resolution of the Managing 


Committee removing the Principal shall 
operate only when approved by the Vice- 
Chancellor”. 


37. Statute 30 says that every decision 
of the Management of an affiliated College 
to dismiss or remove from -service a teacher 
shall be subject to the provision of that 
Statute. If is not disputed that Principal is 
included within the word ‘teacher’ in the 
said Statute. Worded as it is the Statute has 
an overriding effect. An order of dismis- 
sal or removal from service of a teacher by 
the Management of an affiliated college can- 
not be made unless the provisions of the 
said Statute have been complied with. The 
provisions contained in Statute 30 are not 
a part of the contract of a teacher. Neither 


Statute 29-A provides for it nor the 
appended model form. Non-compliance 
with the provisions of Statute 30 


by the Management would not amount to 
a breach of contract as the provisions of the 
Statute 30 are not the terms and conditions 
of the written 


contract. The question is 


À. I. R. 


Whether Clause (12) mentioned above in the 
form of agreement with the principals of 
colleges excludes the Principal from taking 
benefit of the provisions of Statute 30 in the 
matter of his removal from service. A com- 
parison of Clause (12) with Statute 30 will 
show ‘that while Clause (12) of the agree- 
ment does not give the principal the right 
of cross-examining witnesses if he so chooses 
and of calling and examining such witnesses. 
in his defence as he may wish and the right 
of review and asking the Management to 
inflict a lesser punishment and so on, while 
Statute 30 confers all these benefits. If in 
the case of a Principal Statute 30 is held to 
be superimposed by clause (12) of the agree- 
ment, then the Managing Committee even 
without affording an opportunity to the Prin- 
cipal of cross-examining the witnesses and 
of calling and examining the witnesses in his 
defence, may terminate the services of the 
Principal after meeting the requirements of 
Clause (12) and the Principal will have no 
remedy. Thus the Principal will have lesser 
protection than a teacher. For the same 
reason the mere inclusion of clauses in the 
agreement of the Principal and the teacher 
that the dismissal will not take effect till 
approved by the Vice Chancellor will not 
mean that the provisions of sub-section (2) 
of Section 25-C of the Agra Act will lose 
their efficacy as a rule of law and become 
contractual. To the phrase “subject to the 
provisions to be made by the Statute” occur- 
ring in sub-section (2) of Section 25-C it is 
not possible to give the meaning that mere- 
ly because Statute 29-A required a definite 
written agreement embodying specific points, 
the contract :‘superimposes itself and sub- 
section (2) of Section 25-C of the Agra Act 
no longer remains operative proprio vigore. 
The position that emerges out, therefore, is 
that despite the requirements of a teacher cf 
an affliated college being appointed under 
a written contract containing such terms and 
conditions as may be laid down by the Sta- 
tutes the provisions of sub-section (2) of 
Section 25-C of the Agra Act and Statute 30 
of Chapter XVIII continue to govern and 
regulate the terms and conditions of service 
of the teacher in the matter of termination 
of his services by the Management of the 
affiliated college and any breach of the pre- 
visions thereof will be a breach of law and 
not merely a breach of contract. The present 
cases, therefore, fall within the rule of law 
of Jodh’s case and Vidyaram Misra’s case 
will have no application, inasmuch as in the 
case of Lucknow University the relevant pro- 
visions of the Act and the Statutes did not 
leave out anything pertaining to terms and 
conditions of a teacher of an associated col- 
lege which was not required to be reduced 
in the form of a contract. In the case of 
teachers of the associated college of Luck- 
now University as found by the Supreme 
Court the right of a teacher was purely a 
contractual right unprotected, unregulated 
and uncontrolled by any provision of law 


independent of the contract. 
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38. Having held above that the pro- 
visions of Statute 30 of Chapter XVIIE and 
sub-section (2) of S. 25-C of the Agra Act 
control and regulate the service conditions 
of the teacher of the affiliated college inde- 
pendently of written contract, the answer to 
the question ‘whether the relationship be- 
tween a teacher and the Management of an 
affiliated college is that of pure master and 
servant, that is to say, wholly contractual 
will be obvious. As pointed out by the 
Supreme Court in Jodh’s case such provisions 
are made by the University in exercise of its 
powers of affiliation granted by law to the 
University and are made with the object of 
affording protection to the teachers of the 
affiliated college against any arbitrariness of 
the Management in the interest of efficiency 
in the field of education. When a college is 
admitted to the privilege of affiliation or 
association with the University, its Manage- 
ment is bound by the conditions of affilia- 
tion imposed by the University under the Act 
incorporating such University and the 
Management cannot be heard to say with 
impunity that though it has not complied 
with the conditions thus imposed and at its 
sweet-will has put an end to the service of 
the teacher, will pay damages to him if the 
termination is found to be wrongful. The 
law declared by the Supreme Court in Jodh’s 
case Clearly lays down that where the servi- 
ces of a teacher are terminated in the breach 
of the provisions of the Act or the Statutes 
of the University which proprio vigore can 
be enforced independent of the- contract the 
teacher will have an enforceable right. - In 
Vidyaram Misra’s case it has been held that 
where the provisions of the Act or Statutes 
of the University themselves provide. that all 
that pertains to the. terms and conditions of 
service will be reduced into a written con- 
tract, then the only remedy of the. teacher is 
by way of suit for damages as the termina- 
tion of his service in the breach of the 
terms and conditions of his service would 
merely amount to breach of contract. To 
that extent the rule of law laid down by 
this Court in the case of Dr. Puri v. 
Meerut University is no longer good law 
as the Supreme Court has not recognised 
the doctrine whereby parties are. required to 
enter compulsorily into a contract embody- 
ing the terms and conditions laid down by 
that law, then the relationship is not that of 
pure master and servant and any breach of 
the terms and conditions of service would 
amount to a breach of law. 


39. The matter can be examined from 
another angle. It was argued by Sri Shanti 
Bhushan for the Principal of the Shamli Col- 
lege that the right flowing from Section 25-C 
(2) of the Agra Act and the parallel. provi- 
sions of Section 28 (3) of the Meerut Act in 
favour of the teacher is a legal right inde- 
pendent of the rights flowing from the writ- 
ten contract. He further submitted that the 
same is the position with regard to the rights 
conferred by Statute 30 of Chapter XVE 
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of the Agra University Statutes. Submission 
was that the teacher enjoys an immunity or 
a protection and no decision of the Manag- 
ing Committee dismissing or removing him 
can be taken without complying with Sta- 
tute 30 and it will be effective only when 
approved by the Vice Chancellor. The ob- 
ject, the fulfilment of which the said provi- 
sions manifest,’ is that the disruption of the 
relationship of employer and the employee 
between the Management .and the teacher 
cannot take place without first fulfilling the 
duty imposed on the employer and further 
only when a third party that is, the Vice 
Chancellor assents to it. The act ‘of assent 
or approval by the Vice Chancellor is not and 
cannot be part of the contract between’ the 
employer and the employee but it is a super- 
imposition by law outside the contract. There 
appears to be great tenability in this conten- 
tion. On behalf of the Management it was, 
however, submitted as pointed out above 
that dismissal or removal from service of a 
teacher by the Management of an affliated 
college no doubt shall not take effect until 
it has been approved by the Vice Chancellor 
but this section makes it subject to the pro- 
visions to be made by the Statutes and since 
the Statutes prescribe for the terms and con- 
ditions of service to be embodied in a writ- 
ten contract, the act of. the approval by the 
Vice: Chancellor in order to give effect to 
the dismissal or removal of teacher becomes 
a part of the contract of service. It is diffi- 
cult to agree with this submission. No sta- 
tute can reduce the necessity of approval by 
the Vice Chancellor to a mere contract be- 
tween the Management and the teacher as 
that would imply that the parties can con- 
tract themselves out of it and render the 
Act nugatory. Such a term in the contract 
will be illegal. 

40. The phrase “subject to provi- 
sions to be made by the Statute” occurring 
in Section 25-C (2) will only mean that 
the manner of reporting of the decision by 
the Management of an affiliated college to 
dismiss or remove from service a teacher 
and the manner of approval by the Vice 
Chancellor is to be regulated and controlled 
by the Statute. Clause (10) of Statute 30 of 
Chapter XVIII lays down the manner and 
the procedure in this respect. It provides that 
the decision of the Management about dis- 
missal or removal from service of a teacher 
shall be reported forthwith along with a 
complete report and all connected papers to 
the Vice Chancellor who shall consider whe- 
ther the provisions of the above Statutes 
have been complied with. It is significant to 
note here that the Vice Chancellor is en- 
joined to consider whether the provisions of 
the Statute are complied with and not whe- 
ther the terms of the written contract have 
been complied with. If the Vice Chancel- 
lor is satisfied that the provisions of the 
Statute have not been complied with and 
the grounds on which a teacher has been dis- 
missed or removed from service are not 
adequate he will disapprove the decision of 
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the Managing Committee. The decision of 
the Vice Chancellor shall be communicated 
to the Management within six weeks of the 
receipt of the proposal for compliance. H, 
however, the Vice Chancellor feels that any 
particular point needs clarification, he will 
call upon the Committee of the Management 
and the teacher concerned to give the neces- 
sary clarification before giving his decision. 
The decision of the Managing Committee will 
operate only if and when approved by the 
Vice Chancellor. Thus clause (10) of Sta- 
tute 30 which as held above is not an essen- 
tial part of the written contract contemplat- 
ed by Statute 29 (A), when it says that the 
resolution of the Committee punishing the 
teacher shall operate only when and to the 
extent approved by the Vice Chancellor rein- 
forces what is provided by the Act. The 
Committee of Management and the Vice 
Chancellor have to act within the ambit of 
the said clause and this is what is meant by 
subjecting the taking of effect of the decision 
on the approval of the Vice Chancellor to 
the Statute and nothing more. 


44. The provisions of Statute 30 ap- 
pear to be basically founded on the well 
established principles of natural justice for 
affording adequate and reasonable opportuni- 
ty to the teacher accused of misconduct. 
There appears to be force in the submission 
of the learned counsel appearing for the 
teachers that it could not have been the in- 
tention of the framers of the Act and the 
Statutes that any breach of the rules of natu- 
ral justice as embodied in Statute 30 would 
be merely a breach of contract. This rein- 
forces the conclusion that Statute 30 was not 
intended to be merely an essential ingredient 
of the terms and conditions of the contract. 


42, To sum up this part of the case it 
is clear that Section 25-C (2) of the -Agra 
Act, (parallel Section 28 (3) of the Meerut 
Act) and the Statute 30 of Chapter XVIII 
of the Agra University Act are proprio vigore 
enforceable and any breach of any terms 
thereof will be breach of Statute and not a 
breach of contract. 


43. The next important question that 
remains to be considered is the nature and 
Status of the Committee of Management of 
the colleges concerned. Relying on AIR 
1972 SC 1450 (supra) the learned counsel for 
the Colleges contended that the Committee of 
Management of the Colleges concerned is 
merely a private body and not a Statutory 
body, Paragraph 13 at page 1455 of the re- 
port AIR 1972 SC 1450 was referred. The 
Supreme Court observed :— 

“Besides, in order that the third excep- 
tion to the general rule that no writ will lie 
to quash an order terminating a contract of 
service, albeit illegally,. as stated in 1964-3 
SCR 55 = (AIR 1964 SC 1680) might ap- 
ply, it is necessary that the order must be 
the order of a statutory body acting in breach 
of a mandatory obligation imposed by a 
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Statute. The college, or the Managing Com- 
mittee in question, is not a statutory body 


and so the argument of Mr. Setalvad that 
the case in hand will fall under the third 
exception cannot be accepted. The conten- 


tion of counsel that this Court, has subsilentio 
sanctioned the issue of a writ under Art. 226 
to quash an order terminating services of a 
teacher passed by a college similarly situate 
in (1965) 2 SCR 713 and, therefore, the fact 
that the college or the managing committee 
was not a statutory body was no hindrance 
to the High Court issuing the writ prayed 


for by the appellant has no merit and this 


Court expressly stated in the judgment that 
no such contention was raised in the High 
Court and so it cannot be allowed to be 
raised in this Court.” (Underlining is mine). 


44, A reading of the above quoted 
extract would show that no question was 
raised in Vidyaram Misra’s case AIR 1972 
SC 1450 that the Managing Committee of 
S. N. J. College was a Statutory body. An 
argument was advanced on the footing that 
though it was not a statutory body yet in 
Jodh’s case that fact that the Managing Com- 
mittee of the College being a non-statutory 
body was not considered as hindrance to the 
High Court issuing a writ, therefore, the 
Supreme Court would be deemed to have sub- 
silentio sanctioned an issuance of a writ 
against a non-statutory body. This argument 
was repelled. Can it be-said then that the 
observation of the Supreme Court “the. col- 
lege, or the Managing Committee in ques- 
tion, is not a statutory body”, in a declara- 
tion of law to the effect that the Managing 
Committee of the Colleges affiliated to all the 
Universities are non-statutory bodies? No 
legal principle or doctrine can be. evolved 
from the said observation of the Supreme 
Court. It is at best a declaration of fact that 
the Managing Committee of the S. N. J. 
College was not a statutory body. . Since it 
is only a declaration of law which is binding 
on all courts under Art. 141 of the Constitu- 
tron and not a declaration of fact, the learn- 
ed counsel for the Management cannot press 
into service Art. 141 of the Constitution. The 
said observation also cannot be binding as 
a precedent inasmuch as the question was 
not raised before the Supreme Court that the 
Managing Committee of the-S. N. J. College 
was a statutory body. Therefore, the deci- 
sion of the Supreme Court in AIR 1972 SC 
1450 (supra) does not hinder the examination 
of the question whether the Managing Com- 
mittee. of the colleges concerned in the case 
before us can be said to be a statutory body 
within the meaning of the third exception 
laid down by the Supreme Court in Sri Nath 
Tiwari’s case AIR 1964 SC 1680. 


45. It is admitted that the Shamli 
College -is owned by a Registered Society. 
Similarly the Dayanand College, Dehradun is 
owned by a Registered Society. The Govern- 
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ing Body of either of the two institutions cer- 
tainly will not be a statutory body. It was 
urged that the Governing Body of each of 
the two colleges or any smaller body ap- 
pointed by it under its registered rules to 
manage the college will also not be a statutory 
body as a statutory body is that body which 
is created by a Statute. For the teachers it 
was submitted that the Committee of Manage- 
ment of an affiliated college in its constitu- 
tion, composition and functions is not a body 
of persons coming into existence under the 
rules of the Registered Society but is a body 
of persons having a separate composition and 
is constituted by the University Act and the 
Statutes. 

46, Statute 14 of Chapter XVIII of 
the Agra University Statutes by its Cl. (c) 
lays down that a college applying for affilia- 
tion to the University in any faculty shall 
be required to satisfy the Vice Chancellor 
with regard to that it is suitably organised, 
is under proper Management and the con- 
stitution of the Managing Committee pro- 
vides (1) for the Principal of the College to 
be an ex-officio member of the Managing 
Committee of the college; (2) for the repre- 
sentation of the teacher on the Managing 
Committee, one teacher who is to be head 
of bis Department to be chosen on the 
Managing Committee in order of seniority in 
the college by rotation for one academic 
season. Statute 7.03 of the First Statute of 
the Meerut University by its clause (d) re- 
quires the satisfaction of the Vice Chancellor 
asto the constitution of the Management of 
the proposed college to be so broad-based as 
to include members from different interested 
groups who can be relied upon to take an 
enlightened interest in the affairs of the col- 
lege and it further provides for representation 
on the Management of (1) the Principal of 
the college, an ex-officio member (2) the senior 
most teacher (judged by length of service as 
a teacher in the college concerned) (3) two 
persons nominated by the Executive Council 
for a term of five years. Then ‘by clauses (e), 
(f and (g) placed certain limitations as to 
its membership and constitution. For the 
purpose of the cases referred it is the Sta- 
tute 14 of Chapter XVIII of the Agra Uni- 
versity Statutes which applies vide Section 50 
(1) (aa) of the Meerut Act. 


47, Under Section 5 (ii) of the Meerut 
Act a power has been conferred on the Uni- 
versity to admit to the privileges of affiliation 
under the prescribed conditions any college 
situate within the area of that University. 
ection 2 (a) of the said Act defines an af. 
filiated college as being an institution affiliat- 
ed to the University in accordance with the 
provisions of the Act and the Statutes of the 
University. In clause (i) of Section 2 of the 
Meerut Act the Management ‘means’ the 
Managing Committee or body charged with 
managing the affairs of an affiliated college. 
Chapter XVIII of the Agra University Sta- 
tutes prescribes the conditions for admitting 
any college to the privileges of an affiliation 
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to the University. One of the conditions pre- 
scribed in Chapter XVIII of the Statutes as 
mentioned in Statute 14, stated above, is that 
the College is suitably organised, is under pro- 
per management, and the constitution of the 
Managing Committee conforms to the provi- 
sions therein. Once the managing committee 
of an affiliated college is constituted and com- 
posed in accordance with the Statute 14, it 
becomes the ‘Management’ as defined in 
clause (i) of Section 2 of the Meerut Act. It 
is not disputed that the two colleges concern- 
ed are affiliated colleges of the Meerut Uni- 
versity as defined under Section 2 (a) of the 
Meerut Act. It is further not disputed that 
the Managing Committee of each of the two 
colleges is constituted and composed in ac- 
cordance with the Statutes. The Managing 
Committee of the colleges then becomes the 
‘Management’ as defined under the Meerut 
Act. It is not possible to accept the submis- 
sion of the learned counsel for the Manage- 
ment that the Managing Committee of the 
colleges is a body constituted under the rules 
of the Registered Society, which owns those 
colleges. Now a Managing Committee of an 
affiliated college is to be constituted as laid 
down by the Statutes relating to affiliation and 
its constitution and composition is not left to 
the free will of the members of the Register- 
ed Society. It may be that the very personnel 
of the managing body constituted under the 
rules of the Registered Society even enblock 
become a part of the personnel of the Manag- 
ing Committee of the affiliated college but 
the fact that along with them are introduced 
as members the Principal of the college and 
a representative of the teachers by rotation 
as enjoined by the Statute of affiliation, the 
Managing Committee so constituted could not 
be the same as the original committee con- 
stituted under the rules of the Registered So- 
ciety. The Meerut Act and the Statutes in- 
troduce a foreign element into the Manage- 
ment consisting of persons who may not be 
the members of the Registered Society. Thus 
the Management of an affiliated college is a 
creation of the Meerut Act and the Statutes 
and performs such duties and functions as 
are imposed upon it by the Meerut Act and 
the Statutes. It is, therefore, not possible to 
accept the argument that the Management of 
an affiliated college is created by a non- 
Statutory agency, that is, the Registered So- 
ciety. Here is a case where under the scheme 
of the Meerut Act and the Statutes a certain 
proposition of the members constituting the 
Managing Committee of the College be in 
majority are left at the choice of the Regis- 
tered Society and certain members constitut- 
ing it though in minority, are imposed by 
the Statutes. The recognition of those mem- 
bers constituting the Managing Committee 
who are appointed at the choice of the Re- 
gistered Society is itself sanctioned by the 
Statutes. The body as a whole with the Prin- 


cipal and the representative of teachers then 
becomes the ‘Management? as defined under 
Section 2 (i) of the Meerut Act. If it be held 


~ 
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that the existing committee selected or elected 
by the Registered Society is constituted as the 
Managing Committee with the Principal as Ex- 
Officio and the representative of the teachers 
by rotation as additional member, even so 
the Meerut Act and Statutes adopt such a 
body as the Management. Thus in any view 
the ‘Management’ of the affiliated college will 
remain a creature of the Meerut Act and 
the Statutes. The power to appoint teachers 
of the affiliated colleges is conferred on the 
‘Management’ in the manner prescribed by 
the Statutes, vide Section 26 (1) of the Meerut 
Act. No other body of persons owning or 
administering the college except the ‘Manage- 
ment’ as defined under the Meerut Act can 
employ a teacher. The duty to appoint the 
teacher. therefore, is cast on the ‘Manage- 
ment’ by the Meerut Act. Thus the ‘Manage- 
ment’ acts as a statutory functionary when 
appointing a teacher of an affiliated college. 
Tt follows, therefore, that when the Manage- 
ment dismisses or removes a teacher it also 
acts under the authority of the Statutes as 
a Statutory functionary. It is the Manage- 
ment as defined under Section 2 G) of the 
Meerut Act who is the employer and not 


the Registered Society. Once the Committee: 


of Management of an affiliated college is con- 
stituted as explained above, it no longer re- 
mains under the control or supervision of 
the Registered Society owning the College. 
The Vice Chancellor of the University exer- 
cises general control over the affairs of the 


affiliated college under sub-section (4) of Sec- . 


tion 10 of the Meerut Act. Since the affairs 
of an affiliated college almost in all respects 
are supervised by the Committee of Manage- 
ment of the College, the Vice Chancellor of 
the University will have a controlling hand 
over it. Further by its Section 6 the Meerut 
Act empowers the State Government to cause 
an inspection and enquiry to be made of 
any affiliated college and compel the com- 
pliance of any direction given by it to the 
Management of the affiliated college. Thus 
under the scheme of the Meerut Act the 
Management of an affiliated college does not 
function as an autonomous independent body 
of private persons but is supervised and 
controlled by the State Government and the 
Vice Chancellor of the University. 


48. It was then suggested on behalf 
of the Management that in so far as the tea- 
cher is concerned, his relationship with the 
Management remains contractual as the 
Meerut Act lays down that every teacher of 
an affiliated college will be appointed under 
a written contract and without first entering 
into a contract the Management will not have 
any jurisdiction over the teacher. The sub- 
mission was that the Management of a college 
even if said to be functioning under the 
Meerut Act and Statutes, will have no juris- 
diction over a teacher unless a contract is en- 
tered into between the Management and the 
teacher and the Management being that of a 
private college entirely managed by private 
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funds the mere fact of affiliation of the Col- 
lege to the University will not make it quasi- 
public authority amenable to the jurisdiction 
of the High Court under Art. 226 of the Con- 
stitution. Reliance was placed on Josheph 
Mundassary v. Manager St. Thomas College, 
Trichur AIR 1954 Trav Co. 199 wherein it 
has been held that a Management of Private 
College entirely managed by private funds 
would not be a quasi-public authority merely 
because of its affiliation to an University. 
Even if this be true, it will not help in solv- 
ing the problem arising before us. In the 
case cited the learned Judges found that there 
was nothing in the Madras University Act, 
the Statutes, the Ordinances and the Regula- 
tons imposing any duty on the Manage- 
ment of an affiliated college in regard to the 
conditions and terms of service of its tea- 
chers and they held that a mere resolution 
of the Executive Council of the University 
approving of the report of inspection re- 
commending that in case of dispute between 
the Management and its teacher, the rules ap- 
plicable to Government servants would apply 
will not become the law of the University. 
The decision in the said case thus turned on 
the absence of any provision in the Univer- 
sity Act, Statutes, Ordinances and Regulations 
regulating and controlling the relationship be- 
tween the Management of an affiliated College 
and its teacher. This is not the case here. 
It has been demonstrated above that the 
Meerut Act and the Statute do regulate and 
control the relationship between the Manage- 
ment of affiliated college and its teachers im- 
posing certain duties on the Management and 
the Vice Chancellor. Though the relation- 
ship between the teacher and the Manage- 
ment of an affiliated college originates from 
a contract but once such a relationship arises 
and that relationship in certain respects is 
controlled and regulated by the Meerut Act 
and the Statute and the duties are imposed 
on the Management by the Meerut Act and 
the Statute in regard to the relationship then 
in performing its duties, the Management 
would be subject to the power of judicial re- 
view by the High Court. In “Judicial Review 
of Administrative Action” S. A. De Smith at 
page 391 (Second Edition) says :— 

“On the other hand a body invested by 
Statute with jurisdiction over persons who 
have entered into contractual relationship with 
it may be subject to certiorari and prohibition 
although the occasion for’ the exercise of jts 
Jurisdiction does not arise until the contractual 
relationship is formed.” 


It has been shown above that the Mecrut 
Act by its Section 28 (3) and the Agra Act 
by its Section 25-C (2) impose a duty on 
the Management of an affiliated college and 
Statute 30 of Chapter XVIII also imposes a 
duty on the Management which wholly fall 
outside the scope of the written contract. The 
Management while performing those func- 
tions will be exercising a statutory jurisdic- 
tion on the teacher not as a private body 
though a part of its membership may have 
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been elected or selected originally by the Re- 
gistered Society, a private body, and when 
it acts in breach of the provisions of the Act 
and the Statutes in any matter in regard to 
a teacher falling outside the scope of the 
written contract, it would be amenable to the 
jurisdiction of High Court under Art. 226 of 
the Constitution. The Supreme Court appears 
to have approved of the above principle in 
Roshan Lal Tandon v. Union of India, AIR 
1967 SC 1889. At p. 1894 para (6) it ob- 
served : 


“It is true that the origin of Government 
Service is contractual. There is an offer and 
acceptance in every case. But once appointed 
to his post or office the Government ser- 
vant acquires a status and his rights and obli- 
gations are no longer determined by the con- 
sent of both the parties, but by Statute or 
Statutory rules which may be framed and 
altered unilaterally by the Government. In 
other words, the legal position of a Gov- 
ernment Seryant is more of status than of 
contract. The hall-mark of status is the at- 


tachment to a legal relationship of rights and 
duties imposed by public law and not by mere 
apreement of the parties.” (Underlining mine). 


49. In sum it can be stated that there 
may be bodies which are Statutory and which 
are Non-Statutory. Statutory Bodies may per- 
form statutory functions and may perform 
non-statutory function. When Statutory 
Bodies perform statutory functions their acts 
will be amenable to judicial review by the 
Court. When Statutory Bodies perform non- 
statutory functions their acts may not be 
amenable to judicial review by the Court. 
When non-statutory bodies perform non-sta- 
tutory functions, their acts will not be subject 
to judicial review by the Court but when 
they perform statutory functions there is no 
valid reason why it not be held that their 
actions will be amenable to judicial review 
by the Court inasmuch as non-statutory bodies 
when performing statutory functions will be 
nothing else than mere instrumentalities acting 
under’ the Statute which imposes duties upon 
it affecting the rights of third persons and 
parties. 

50. The conclusion, therefore, is that 
the Management of an affiliated college of 
the Meerut University is a statutory body or 
a statutory functionary while discharging its 
functions under the Act and the Statutes 
within the meaning of the third exception 
formulated by the Supreme Court in S. R. 
Tewari’s case AIR 1964 SC 1680, 


51, It has been demonstrated that the 
Management of an affiliated college of the 
Meerut University when appointing a teacher 
or when terminating his service functions as 
a statutory body, Section 25-C (2) of the Agra 
Act or the parallel Section 28 (3) of the 
Meerut Act and Statute 30 of the Ch. XVIII 
of the Agra University Statutes are enforce- 
able ‘proprio vigore’ and though the origin of 
service of a teacher or Principalis contractual 
but once appointed to his post he acquires a 
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status as attached to that relationship are 
rights and duties imposed by the Meerut Act 
and the Statutes. 


52. The discussion above is sufficient 
for formulating the answers to the three pro- 
positions framed in paragraph. 14. 

(1) The service of a teacher including 
the principal of the affiliated colleges in ques- 
tion is not purely contractual and is regulat- 
ed and controlled by the provisions of the 
Meerut Act and the Statutes. 


(2) The ‘Management’ of the two col- 
leges concerned acts as a statutory body or 
Statutory functionary when it takes actior, to 
terminate the service of a teacher. 

(3) The teacher will be entitled to an 
appropriate injunction and a declaration of 
statutory invalidity of the action taken against 


him in terminating his service by the Manage- 


ment in violation of any provision of the 
Meerut Act and Statutes, 


53. In Second Appeal No. 2973 of 
1972, Vaish College Shamli v. Sri Laxmi 
Narain, the plaintiff-respondent- Laxmi Narain 
would be entitled to the relief claimed in the 
plaint on the facts and circumstances of the 
case. 

54, In Special Appeal No. 516 of 
1971, the Board of Management of Dayanand 
Brijendra Swarup Degree College v. Suresh 
Chandra Verma, the petitioner, respondent 
Suresh Chandra Verma will be entitled to the 
appropriate relief if the special Appeal Bench 
affirms the factual findings recorded by the 
learned Single Judge. 


Writ Petition No. 858 of 1970 


_ 55. Now the question referred in Writ 
Petition No. 858 of 1970 Ahmad Husain 
V. Aligarh University be considered. That 
question is whether a writ petition is main- 
tainable by an employee of an University 
which is a Statutory Body on the ground that 
his services have been terminated or he has 
been reduced in rank in violation of the pro- 
visions of the regulations fremed by the Uni- 
versity? 

56. The question is couched in words 
general in nature. The question postulates 
that the University is a Statutory Body which 
It certainly is. It has been laid down by 
the Supreme Court in S. R. Tewari’s case 


that when a Statutory Body acts in the breach 


of a statutory provision while terminating the 
services of its employee its action is amen. 
able to the writ jurisdiction of the High 
Court under Art. 226 of the Constitution. The 
question therefore, reduces to whether the re- 
gulations of which the breach is complained 
of are in the nature of statutory regulations 
or provisions? If the answer is in the af. 
firmative then the remedy under Art. 226 
of the Constitution will be available when 
the University terminates the services of its 
employee in the breach of such regulations. 


_ oF. Since a reference has been made 
in the case of Aligarh University, the nature 
and the character of the Regulations framed 
under the Aligarh University Act 1920 of 
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which the breach is complained of by the 
petitioner have to be examined. The peti- 
tioner is a Head Clerk in the Aligarh Muslim 
University. He was promoted to the post 
of Assistant Registrar and was kept on pro- 
bation for one year. The petitioner claimed 
that he successfully completed the period of 
probation and became confirmed in the post. 


The petitioner, however, was reverted to his | 


substantive post of Head Clerk. The peti- 
tioner has questioned the validity of the re- 
solution of the Executive Committee of the 
University in his petition under Art. 226 of 
the Constitution. He questioned the validity 
of the order on the ground that he was a 
confirmed Assistant Registrar and the resolu- 
tion refusing to confirm him in the post of 
Assistant Registrar and reverting him to the 
post of Head Clerk amounted to his removal 
from the post of Assistant Registrar and re- 
duction in rank without affording him a 
reasonable opportunity of showing cause. The 
writ petition was heard by our brother G. C: 
Mathur. An objection was raised by the 
learned counsel for the University that the 
petitioner’s remedy, if any, lay by way of a 
suit for damages. Reliance was placed on be- 
half of the University on a decision of the 


Division Bench in the case of Mohd. Nafis, 


Khan v. Aligarh University, Special Appeal 
No. 95 of 1972, decided on 21-4-1972 (All). 
Brother Mathur held that another Division 
Bench decision to which he was a party in 
V. P. Kapoor v. University of Roorkee, 
Special Appeal No. 540 of 1971, decided on 
19-1-1972 (All) was in conflict with the for- 
mer decision. He, therefore, directed the re- 
ference. 


58. It appears from the petition that 
the petitioner was appointed as officiating As- 
sistant Registrar by the Vice Chancellor on 
23-1-1963. His substantive post at that time 
was that of a Head Clerk in the University. 
The action of the Vice Chancellor appointing 
the petitioner as an officiating Assistant Re- 
gistrar was ratified by the Executive Council 
of the University. The petitioner was then 
appointed in temporary capacity as Assistant 
Registrar till such time as regular arrange- 
ment was made or till further order, which 
ever was earlier. Then by a resolution of the 
Executive Council of the University, held on 


6-2-1965. the petitioner was appointed as As- ` 


sistant Registrar of the University on oroba- 
tion of one vear with effect from 7-2-1964 
on the recommendation of a duly constituted 
selection committee. The petitioner claims 
that after he had completed the period of 
probation of one year. he should have been 
confirmed as Assistant Registrar of the Uni- 
versity with effect from 7-2-1966 but the Uni- 
versity neither confirmed the petifioner nor 
extended the period of probation and, there- 
fore, the petitioner became confirmed in the 
eye of law as an Assistant Registrar of the 
University but the Registrar of the University 
by his letter dated 5-4-1966 informed the 
petitioner that the Executive Council of the 
University at its meeting held on 26-3-1966 
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has approved the extension of the petitioner’s 
probationary appointment as an Assistant Re- 
gistrar of the University by six months from 
7-2-1966. One of the challenges raised by the 
petitioner in the writ petition was that he 
had already become confirmed and the Execu- 
tive Council of the University had no juris 
diction to extend the probation retrospectively. 
The petitioner then further stated that even 
after the expiry of six months the so-called 
extended period came to an end on 6-8-1966 
but the Executive Council of the University 
did not pass any order either extending the 
period of probation or confirming the peti- 
tioner on the post. Then it was said that the 
Executive Council on 9-2-1966 further extend- 
ed the probation period by 3 months. This 
action of the Council was also challenged on 
the same ground as stated above. When this 
extended probation came to an end on 6-11- 
1966, even then the Executive Council neither 
extended the probation nor confirmed the peti- 
tioner. Yet by a resolution passed on 22-12- 
1967 the Executive Council again extended 
the period of probation of the petitioner upto 
31-1-1968. This action was again questioned 
by the petitioner on the same ground stated 
above. When this extended probation came 
to an end, the Vice Chancellor by his order 
extended the probation till the date of the 
next meeting of the Executive Council which 
was held on 6-7-1968 at which no action was 
taken by the Executive Council either con- 
firming the petitioner or extending the pro- 
bation. It is alleged that the Executive Coun- 
cil extended the petitioners’ terms of appoint- 
ment from 1-4-1968 and ultimately on 13-2- 
1970 refused to confirm the petitioner on the 
post of Assistant Registrar. The main attack 
of the petitioner seems to be that the resolu 
tion of the Executive Council dated 13-2: 
1970 amounted to termination of the peti- 
tioner’s service as an Assistant Registrar of © 
the University without affording him an op- 
portunity to show cause. The petitioner ap- 
pears to be complaining of breach of Regula- 
tion 3. A subsequent amendment of this Re- 
gulation was characterised as ultra vires and 
not applicable to his case. This is a question 
on which we are not called upon to express 
any opinion. The writ petition seems to be 
based on the petitioner’s claim that he was 
a permanent Assistant Registrar and the re- 
solution of the Executive Council of the Uni- 
versity not confirming him amounted to ter- 
mination of his service as Assistant Registrar 
and reduction in rank. On this basis the 
petitioner sought an order, writ or direction 
for quashing of the resolution of the Execu- 
tive Council dated 13-2-1970 and as well as 
for quashing of the various orders of the 
Vice Chancellor and the Executive Council 
of the University. 


59, In the counter-affidavit filed on 
behalf of the University the main averments 
were that while the petitioner worked as a 
probationer, his work was not found satis- 
factory he having been warned from time to 
time and that he never successfully completed 
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the period of probation though it was extend- 
ed repeatedly. 


60. It is not disputed that the Aligarh 
Muslim University is constituted as a body 
corporate under the Aligarh Muslim Uni- 
versity Act 1920 (hereinafter called_as the 
Act) and thus is a statutory body. The Ex- 
ecutive Council is an Authority of the Uni- 
versity and derives its powers from the pro- 
visions of the Act, Statutes, Ordinances and 
Regulations framed thereunder. It is the set- 
tled law that the power of a Statutory body 
flows from its corporate character and it is 
limited by the Statute constituting it. The 
courts in appropriate cases have power to 
declare an action of a statutory body illegal 
and ultra vires if found acting in breach of 
a mandatory obligation imposed by the Sta- 
tute. It follows, therefore, if in terminating 
the services of the petitioner as Assistant Re- 
gistrar and reverting him to his substantive 
post of Head Clerk the University or any of 
its Authority acted in the breach of any 
Statutory provision the petitioner would be 
entitled to the appropriate relief under Arti- 
cle 226 of the Constitution. 


61. In answering the question refer- 
red, the real nature and character of the Re- 
gulations framed by the Executive Council of 
the Aligarh University has to be determined. 
If the Regulations have statutory force then 
the answer would be that the writ petition 
will be maintainable. 


62. Section 31 of the Aligarh Muslim 
University Act empowers the Authorities of 
the University to make regulations consistent 
with the Act, Statutes and the Ordinances pro- 
viding for all matters which by Act, Statute 
or the Ordinances are to be prescribed by 
the Regulations and providing for all other 
matters concerning such Authorities or Com- 
mittee appointed by them not provided for by 
the Act, Statute and Ordinances. As observed 
above, the Executive Council is an Authority 
of the University and it is the Executive Body 
of the University presided by the Vice Chan- 
cellor. The constitution and the terms of 
office of the members and the powers and 
duties of the Executive Council are as pre- 
scribed by the Statutes. Under Statute 16 
the Executive Council has been conferred the 
power to appoint members of the administra- 
tive staff. The petitioner is a member of the 
administrative staff. He was appointed by the 
Executive Council on an administrative or 
ministerial post created by the University 
under sub-section (11-B) of S. 5 of the Act. 
There is no dispute that Chapter IX of the 
Regulations framed by the Executive Council 
of the University regulating the conditions of 
service of the Officers or servants of the Uni- 
versity apply in the case of the petifioner. 
The petitioner was appointed on probation 
as Assistant Registrar. Regulation 3 of 
Chapter IX applied, One of the contentions 
of the petitioner is that since the probation 
could not be extended heyond two years, he 
became automatically confirmed in his post 
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immediately on the expiry of two years as 
no order terminating the probation was passed 
prior to the expiry of two years. This ts dis- 
puted by the learned counsel for the Uni- 
versity, who contended that under Regulation 
3 there is no automatic confirmation. On 
this question we express no opinion. The Ex- 
ecutive Council being the appointing autho- 
tity had under Regulation 10 of Ch. IX 
the power to dispense with his services as 
Assistant Registrar. The argument for the 
petitioner was, assuming the petitioner was 
still on probation, if he was considered in- 
competent then he was entitled to a reason- 
able opportunity to explain his conduct and 
if his services were no longer needed then six 
months’ notice was necessary stating that his 
services were no longer needed. 


63. Shri Hyder appearing for the, Uni- 
versity contended that the reversion of the 
petitioner to his substantive post was not in 
the breach of the Regulations. In the alterna- 
tive the learned counsel submitted that the 
Regulations framed under Section 31 of the 
Act had no statutory force and even if there 
was any violation of the said Regulations, the 
petitioner was not entitled to any relief under 
Art. 226 of the Constitution, his remedy, if 
any, lay in suit for breach of contract. 

4. We are not called upon to decide 
the question whether the revérsion of the peti- 
tioner to his substantive post was in the breach 
of the .said Regulations. The question re- 
ferred as framed assumes it. We have to ex-. 
amine whether the Regulations framed by 
the Executive Council of the University under 


Section 31 have statutory force. 


65. On behalf of the petitioner reli- 
ance was placed on the case of State of U. P. 
v. Baburam Upadhaya, AIR 1961 SC 751 
wherein the Supreme Court held that if a 
Statute could be made by the Legislature with- 
in permissible limits, rules made by an Autho- 
rity in exercise of powers conferred there- 
under would likewise be efficacious within the 
said limits and they must be treated for all 
purposes of construction or obligation exact- 
ly as if they were in the Act and of the same 
effect as if they were contained in the Act. 
The Act empowers the Executive Council to 
frame Regulations. It is in exercise of that 
power that the Regulations were framed by 
the Executive Council. These Regulations 
would be in the nature of ancillary rules sub- 
serving the purpose of carrying out the es- 
sential policy laid down in the Act. The Ex- 
ecutive Council having framed such Regula- 
tions will be bound by them. Clause (2) of 
Statute 3 lays down :— 


“It shall be the duty of the Vice Chan- 
cellor to see that the Act, the Statutes, the 
Ordinances and the Regulations are duly ob- 
served and he shall have all powers neces- 
sary for that purpose.” 

_ The language of clause (2) of Statute 3 
iS as emphatic as it can be and there is no 
escape from the conclusion that the Vice 
Chancellor has been vested with all powers 
to compel the Authorities of the University 
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to duly observe the Regulations. A clear in- 
tention is manifest that the Regulations fram- 
ed by any Authority of the University are 
meant to be observed and followed. The 
Vice Chancellor is duty bound to see that a 
particular Authority of the University duly 
observes the Regulations. It was submitted 
by Shri Hyder that by Statute 3 (5) the Vice 
Chancellor is under a duty to give effect to 
the decision of the Authorities of the Univer- 
sity, the Executive Council being an Autho- 
rity of the University the Vice Chancellor 
was bound to give effect to the decision of 
the Executive Council refusing to confirm 
the petitioner and reverting him to his subs- 
tantive post. The learned counsel further sub- 
mitted that Statute 3 (2), therefore, cannot 
be interpreted as conferring on the Vice 
Chancellor a power to override the decision 
of the Executive Council or to exercise a 
veto over it even though such decision may 
be given in contravention of the Regulation. 
The argument was that Statute 3 (2) is only 
directory in nature and its provisions are not 
mandatory conferring an enforceable right 
on the petitioner. ` Reliance was placed on 
the following passage from Crawford “Statu- 
tory Contruction” at page 516:— 


“The question as to whether a Statute 
is mandatory or directory depends upon the 
intent of the Legislature and not upon the 
language in which the intent is clothed. The 
meaning and intention of the Legislature 
must govern, and these are to be ascertain- 
ed not only from the phraseology of the 
provision, but also by considering its nature, 
its design and the consequence which would 
follow from construing it one way or the 
other.” 


66. It is difficult to accept tne conten- 
tion of Shri Hyder that Statute 3 (2) was 
framed with intent and purpose of confer- 
ting on the Vice Chancellor a power direc- 
tory in nature or a discretionary power. 
Once Statute 3 (2) is read as vesting only a 
discretion in the Vice Chancellor, decisions 
and orders of the Authorities of University, 
made without observing the Act, the Statutes, 
the Ordinances and the Regulations, will pre- 
vail a state of affairs which cannot be coun- 
tenanced. The use of the word “shall” in 
respect of the duty cast on the Vice Chan- 
cellor can have only one meaning as impos- 
ing a mandate on the Vice Chancellor that 
he must exercise his powers to see that the 
Act, the Statutes, the Ordinances and the 
Regulations are duly observed. This is fur- 
ther emphasised by the framers of the Sta- 
tutes by enacting “and he shall have al! 
powers necessary for that purpose.” There 
will not arise any conflict between Statute 3 
(2) and Statute 3 (5), if the latter Statute is 
construed as casting a duty on the Vice Chan- 
cellor to give effect to all such decisions of 
the University Authorities which are made 
after duly observing the Act, Statutes, Ordin- 
ances and the Regulations. Any decision 
made by the Executive Council without ob- 
serving the Regulations, as is allegéd by the 
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petitioner, will not be given effect by the 
Vice Chancellor and he will be under a duty 
to point out to the Executive Council the 
error and ask it to consider the matter in 
accordance with the Regulations applicable. 
Such a direction given by the Vice Chancel- 
lor who is also a member of the Executive 
Council and presides over it will not amount 
to exercising a power of veto or an over- 
riding power. The passage quoted above 
from Crawford, relied upon by Shri Hyder 
instead of supporting his contention militates 
against it. 


67. It was then suggested by shri 
Hyder that the Regulations made under Sec- 
tion 31 of the Act have no force of law 
as they are merely measures for day to day 
administration and can always be changed. 
Statute 3 (2) places the Act, the Statutes, the 
Ordinances and the Regulations on equal 
footing. A Regulation is defined as a Regu- 
lation of the University for the time being 
in force. The mere circumstance that a 
particular Regulation can be changed at con- 
venience from time to time will not derogate 
from its character of being a Regulation as 
defined by the Act to be duly observed by 
the Executive Council of University and it 
will be the duty of the Vice Chancellor to 
see that it is duly observed. Nothing, there- 
fore, turns on the submission that a Regu- 
lation is a measure for a day to day adminis- 
tration and can always be changed. There 
is a clear intention manifest by the framers 
of the Act and the Statute that the Regula- 
tions are meant to be observed and follow- 
ed and their breach by any Authority of the 
University in making a decision will make 
that decision invalid in the same way as a 
decision made in breach of the provisions cf 
the Act, the Statutes and the Ordinances. The 
decision of the Division Bench of this Court 
dated 21-4-1972 in Special Appeal No. $5 
of 1972, is not a well considered decision and 
is incorrect. The law declared by the 
Supreme Court in the cases of AIR 1970 
SC 1244 and AIR ‘1971 SC 1828 will not 
apply in determining the true nature and 
character of the Regulations made by the 
Executive Council of the Aligarh University 
as the scheme of the Act and the Statutes 
of the Aligarh Muslim University leaves no 
doubt that the Regulations have the same 
force as the provisions of the Act, the Str- 
tutes and the Ordinances of the Aligarh 
Muslim University. 


68. The answer to 
ferred is in the affirmative. 


R. B. MISRA, J.:— 69. I have perus- 
ed the judgment prepared by Asthana, J. 
and I entirely agree with him. But as the 
question referred in these cases is of general 
importance and was debated before this 
Bench at great length, I would like to add 
a few words of my own. 


70. The facts of the three cases have 
been given in detail by Asthana, J. and it 
is not necessary for me to reiterate them 


the question re-| 
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again. I would rest content | 
bare outline of the facts to bring out 
points for consideration. 


71. In Second appeal No. 2973 of 
1971, the following two questions have been 
referred:— 


“1. Whether the view taken by the Divi- 
sion Bench of this Court in 1969 All LJ 
621 is no longer a good law in view of the 
two decisions of the Supreme Court in AIR 
1970 SC 1244 and AIR 1971 SC 1828? 


2. Can the Civil Court grant the relief 
of injunction in view of the facts and cir- 
cumstances of the present case?” 


72. The Division Bench admitting the 
Special Appeal No. 516 of 1971, referred the 
appeal itself to a Full Bench, as it doubted 
the correctness of the decision of the Divi- 
sion Bench in 1969 AH LJ 621 (supra). 


73. In Writ No. 858 of 1970, the 
learned Single Judge referred the following 
question for decision by the Full Bench:— 

“Whether a writ petition is maintainable 
by an employee of an University, which is 
a statutory body, on the ground that his 
services have been terminated or he had been 
reduced in. rank in violation of the provi- 
sions of the Regulations framed by the Uni- 
versity.?” 

74, Learned counsel for the parties 
were agreeable that in the Special Appeal 
aiso, only the question of law involved alone 
should be decided and, thereafter, the case 
might be referred back to the Division Bench 
for deciding the appeal on merits. This 
Bench will, therefore, answer only the ques- 
tions of law involved in these cases. 


75. In the second appeal, Sri Laxmi 
Narain, the plaintiff-respondent, was the 
permanent Principal of the Vaish College, 
Shamli, district Muzaffarnagar, then affiliated 
to the Agra ‘University. His services were 
terminated by the Management with effect 
from 24th October, 1966. On the ground 
that he had absented himself from duty. He 
challenged the termination order by filing a 
regular suit on the grounds, inter alia, that 
the termination of his services without the 
approval of the Vice Chancellor of the Kan- 
pur and Meerut Universities to which the 
college stood affiliated after the passing of 
the said Act, was void and ineffective and 
he continued to be in service. The defence 
of the Management, among others, was that 
the suit was not maintainable in view of 
Section 21 (b) of the Specific Relief Act. The 
trial Court dismissed the suit on the ground 
that the appointment of the Principal was 
not under a written contract, as required by 
Section 25 (c) of the Agra University Act 
and so he could not seek the protection of 
the Act or the 
The first appellate Court, however reversed 
the judgment of the trial Court and decreed 
the suit holding that the Principal was 


by giving a 
the 


en- 
titled to the protection of the Act or the 
Statutes framed thereunder even in the ab- 


sence of a written contract of service. The 
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Judge has relied upon the decision of the 
Division Bench of this Court in 1969 AH LJ 
621 (supra) and of the Supreme Court in 
(1965) 2 SCR 713. On appeal to this Court, 
the learned Single Judge referred the afcre- 
said questions in view of the latter decision 
of the Supreme Court. 

76. In special appeal No. 1516 of 
1971, Suresh Chandra Verma was a confirm- 
ed Geography teacher in Dayanand Vijen- 
dra Swarup Degree College, Dehradun, then 
affliated to Agra University. On certain 
charges, framed against him, he was sus- 
pended and, eventually, removed from ser- 
vice as his explanation did not satisfy the 
Management. The resolution terminating his 
service in this case was approved by the 
Vice Chancellor concerned. The teacher 
questions the validity and legality of the 
termination of the service in defiance of Sta- 
tute 30 of Chapter XVIII of the Agra Uni- 
versity Act which is applicable to the Col- 
lege, which stood affiliated to the Meerut 
University after the enforcement of the Kan- 
pur and Meerut Universities Act, 1969. The 
learned Single Judge relying on 1969 All 
LJ 621 (supra) allowed the petition and set 
aside the order of termination on the ground 
that he had not been afforded reasonable 
opportunity, as required by Statute 30. The 
contention on behalf of the Management was 
that the jurisdiction of the High Court even 
under Article 226 of the Constitution was 
restricted by Section 21 (b) of the Specific 
Relief Act and the remedy of the teacher, if 
any was to claim damages by suit for wrong- 
ful termination of employment and not 
through a petition for writ. Thus, in this 
case also, the question of law for determi- 
nation is whether Section 21 (b) of the Spe- 
cific Relief Act would bar the petition under 
Article 226 of the Constitution. 


77. In Writ Petition No. 858 of 1970, 
Ahmad Husain, the petitioner was a Head 
clerk in the office of the Registrar of the 
Aligarh University. He was appointed as 
Assistant Registrar on probation. His proba- 
tion was extended from time to time. Even- 
tually, by resolution dated 13th February, 
1970, the Executive Council of the University 
reverted him to his substantive post of Head 
clerk. He challenged the legality of the 
said order and the resolution on the ground 
that the same were in breach of the regula- 
tions framed by the Executive Council of 
of the University by virtue of the powers 
under Section 31 of the Aligarh University 
Act. The petition was resisted mainly on 
two grounds, viz, the reversion of the peti- 
tioner was not in breach of any regulation 
and that, in any case, the regulations have 
no statutory furce and, therefore, he was not 
entitled to any relief under Article 226 of 
the Constitution in view of Sec. 21 (b) of 
the Specific Relief Act. 


78. Thus, the question of law in all 
the three cases is substantially the same, 
namely, whether Section 21 (b) of the Speci- 
fic Relief Act bars the regular suit and the 
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petition under Article 226 of the Constitu- 
tion on the facts in each case, and whether 
the case of 1969 AH LJ 621 (supra) stands 
overruled by the later decisions - of the 
Supreme Court. 


79. At this stage, it would be con- 
venient to refer to Section 21 of the Speci- 
fic Relief Act in so far as it is material for 
the purpose. Section. 21 of the said Act 
reads:— 


“21. Contracts not specifically enforce- 
able. The following contracts cannot be 
specifically enforced— 
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minute or numerous details, or which is so 
dependent on the personal qualifications or 
volition of the parties, or otherwise from 
its nature, is such, that the Court cannot en- 
force, specific performance of its material 
terms; 

Illustration to clause (b) of Section 21. 
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vice: . 
‘B’ cannot enforce specific performance of 
these contracts.” 


$0. This question has been the sub- 
ject-matter of consideration by various autho- 
rities and it is by now well settled that under 
the common law, the Court will not ordinari- 
ly direct an employer to retain the services 
of the employee whom he no longer wishes 
to employ, but this rule is subject to certain 
well recognized exceptions, as laid down in 
AIR 1964 SC 1680 (supra). It is open to the 
Courts, in an appropriate case, to declare 
that a public servant, who is dismissed from 
service in contravention of Article 311 of the 
Constitution continues to remain in service. 
even though by doing so, the State is forced 
to continue to employ the servant whom it 
does not desire to employ. Similarly, under 
the industrial law, jurisdiction of the Labour 
and Industrial Tribunals to compel the em- 
ployer to employ a worker, whom he does 
not desire to employ. is recognized, the 
Courts .are also invested with the power to 
declare invalid the act of a statutory body, 
if by doing the act, the body has acted in 
breach of a mandatory obligation imposed 
by Statute, even if by making the declara- 
tion the body is compelled to do something 
it does not desire to do. 


$i. The same view was reiterated in 
AIR 1970 SC 1244 (supra), After reviewing 
its earlier decisions and English cases, the 
Supreme Court laid down as follows:— 


“From the two decisions of this Court, 
teferred to above, the position in law is 
that no declaration to enforce. a contract of 
personal service will be normally granted. 
But there are certain well-recognized excep- 
tions to this rule and they are: To grant 
such a declaration in appropriate cases regard- 
ing (1) a public servant, whe has been dis- 
missed from service in contravention of Arti- 
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cle 311. (2) Reinstatement of a dismissed 
worker under Industrial Law by Labour or 
Industrial Tribunals (3) A statutory body 
when it has acted in breach of a mandatory 
obligation, imposed by statute.” 

2. In view of the aforesaid decisions 
of the Supreme Court, unless a case is cover- 
ed by any of the three exceptions, there can 
be no enforcement of -a contract of personal 
service. Now, the question is whether the 
employees in the three cases come within 
any of three exceptions. Obviously, the first 
and the second exceptions have no applica- 
tion: to the present case. It is only the third 
exception, which can be attracted. 


83. Sri S. N. Kacker, appearing for 
the Management, contended that even the 
third exception has no application. -His stand 
is that two conditions must be satisfied be- 
fore the case can come within the four cor- 
ners of the third exception. They are, firstly, 
that the body terminating 
be a statutory body, and, secondly, that the 
body must have acted in breach of a man- 
datory obligation imposed by the Statute. 
According to him, the body in his case, is 
not a statutory one and, as such, the first 
requirement is lacking. In support of his con- 
tention, he strongly relied upon, AIR 1964 
SC 1680 (supra); AIR 1970 SC 1244 (supra); 
AIR 1971 SC 1828 (supra). I find great dif- 
ficulty in accepting his contention. There may 
be cases in which the body is not a statu- 
tory one yet if is required under a statutory 
obligation to act in a particular manner. 
Such a case would, in my opinion, be also 
covered with the third exception. 


«4, In Praga Tools Corporation v. 
C. V. Imanual, AIR 1969 SC 

Supreme Court laid down that the condition 
precedent for the issue of mandamus is that 
there is: one claiming it a legal right to the 
performance of a legal duty hy one against 
whom it is sought. An order of mandamus 
is in the form of a command, directed to a 
person, corporation or an inferior Tribunal 
requiring him or them to do a particular 
thing therein specified which pertained to him 
or their office and is in the nature of a 


public duty. It is, however, not necessary that - 


the person or the authority on whom the 
statutory duty is imposed need be'a public 
official or an official body. If writ can be 
issued to a non-statutory body for the per- 
formance of a statutory duty a fortiori a 
suit for injunction would also lie. 


85. Even assuming but not conceding 
that the body must be a statutory body, As- 
thana, J. has held that the Managing Com- 
mittee in question is a statutory body. He 
has given copies and weighty reasons for his 
finding with which I fully agree and it is 


not necessary to repeat those reasons over 
again here. l 
86. Sri Kacker next contended that 


the seçond requisite of the third exception is 
also lacking here, namely, there is no sta- 
tutory obligation on the Management to act 
in a particular manner. The obligation at the 


the service must. 
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most, is a contractual one. In order to appre- 
ciate this point, it is necessary to read the 
relevant provisions of the relevant Act and 
the Statutes framed therein. 


87. At the time of the appointment 
of the two teachers, the two colleges, namely, 
Vaish College, Shamli and Dayanand Vijendra 
Swarup Degree College, were affiliated to the 
Agra University. It is, therefore, the pro- 
vision’ of the Agra University Act, which 
would be applicable to their cases. In spite 
of the subsequent affiliation of the said 
colleges to the Méerut University after the 
enforcement of the Meerut and Kanpur Uni- 
versities Act, the First Statute of the two 
Universities was to be framed by the Gov- 
ernment, as required by Section 31 of the 
Meerut and Kanpur Universities Act. The 
Government, however did not frame any Sta- 
tute. The Meerut and Kanpur Universities 
Act, by its Section 50 (1) (aa) authorised the 
Government to apply the Statutes or ordin- 
ances made under the Agra University Act, 
1926 with such adaptations and modifica- 
tione as it may deem necessary and expedi- 
ent. The State Government by its notifica- 
tion dated 18th November, 1966, directed 
that the Statutes and Ordinances of the Agra 
University, as amended upto date, shall apply 
to the Meerut University so long as the 
First Statute was not made under sub-sec- 
tion (1) of Section 31. The result is that 
it is the Agra University Act and the Statu- 
tes framed therein, which would be relevant 
for the purposes of the decision of the 
Second appeal and the special appeal. 

£8. Section 25-C (1) of the Agra Uni- 
versity Act provides:— 


“Every teacher in an affiliated college, 
not being a college maintained exclusively by 
Government, who is recruited after the com- 
mencement of the Agra University (Amend- 
ment) Act, 1953, shall be appointed under 
a written contract which will contain such 
terms and conditions as may be laid down 
by the Statutes.” 


Sub-section (2) of Section 25-C of the Agra 
University Act contemplates that 


“Every decision by the Management of 
an affiliated college, other than a college 
maintained by Government to dismiss or re- 
move from service a teacher shall be report- 
ed forthwith to the Vice Chancellor and sub- 
ject to provisions to be made by the Statu- 
tes shall not take effect until it has been 
approved by the Vice-Chancellor.” 


$9. The conditions of service of the 
teachers of the affiliated colleges have been 
provided in Statutes 28 onwards. The Sta- 
tute further prescribes a form of agreement 
with the Principal or Members of the staff 
other than the Principal in the Appendix at- 
tached to the Statute. 

90. The point raised by Sri S. N. 
Kacker is that Section 25-C of the Agra 
University Act is subject to the provisions 
made by the Statute and the Statute provides 
for a contract about the terms and condi- 
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tions of the service. As the approval of the 
order of dismissal by the Vice Chancellor has 
been incorporated in serial No. 13 of the 
terms of contract in the prescribed form. 
therefore, that also becomes a part of the 
contract and if there is a defiance of this 
condition, it is only a breach of the terms 
of the contract and not a breach of the 
Statute. The conditions of service, therefore, 
become a part and parcel ‘of the agreement 
and not a matter of Statute. If, therefore, 
there is a defiance of Section 25-C (2) of the 
Agra University Act, it is only a breach of 
the terms of the contract of personal service 
and not a breach of the Statute. 


9i. It is true that Section 25-C (2) 
provides that the decision by the Manage- 
ment of an affiliated college to dismiss or re- 
move from service a teacher shall, subject to 
the provisions to be made by the Statute, 
not take effect until it has been approved by 
the Vice Chancellor. The decision by the 
Management will take effect subject to the 
provisions of the Statutes only after the ap- 
proval of the Vice Chancellor. It is the de- 
cision of the Management which is subject 
to the Statute. The prescribed form of 


` agreement appended to the Statute, which is 


a part of the Statute, by Clause 12, provides 


that the Principal shall be acquainted, in 


writing with the grounds on which it is pro- 
posed to remove him and he shall be given 
enough time (not less than 15 days) to sub- 
mit his explanation, which shall be duly con- 
sidered by the Managing Committee before 
the decision of removal is taken. It further 
requires that the member shall also have a 
tight to be personally present at the meet- 
ing of the Managing Committee to explain 
his case subject to the other requirements of 
the Statute. But on that account, it cannot 
be said that Section 25-C (2) of the Agra 
University Act itself is subject to the Statute. 
by a reference to 
Section 26 of the Agra University Act. Sec- 
tion 26, in so far as it is material for the 
purpose of this case reads:— 


“Subject to the provisions of- this Act, 
the Statute may provide for any matter re- 
lating to the University and shall in particu- 
lar provide for the following :” 


There is no room for doubt that the 
Statutes are subject to the provisions of the 
Act and not vice versa. To interpret sub- 
section (2) of Section 25-C of the Act differ- 
ently would militate against the provisions of 
Section 26 of the said Act. If Section 25-C 
is not controlled by the Statute or the pres- 
cribed form of contract appended to the 
Statutes, it will work independently of the 
agreement between the parties and merely 
because the requirement of Section 25-C (2) 
has been also incorporated in item No. 13 
of the prescribed form of agreement, it will 
not cease to have its operation as a law. 
Section 25-C is not subservient to the Sta- 
tute or the prescribed form of agreement at- 
tached to the Statute. It has its independent 
existence. If the law requires that the order 
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of dismissal by the Management shall not 
take effect until it has been approved by the 
Vice Chancellor, there would in effect, be no 
order of dismissal or termination in the eye 
of law. 


92. Contention of Sri S. N. Kacker, 
however, is that merely because certain res- 
trictions have been imposed on the right of 
the parties, the contract, will not cease to be 
a contract. It would still remain a contract. 
The tendency of the Legislature, in recent 
years, has been to regulate the contract of 
the parties, instances are not wanting where 
law has intervened and regulated the con- 
tract between the parties. Parties, therefore, 
cannot be allowed to contract themselves out 
of law. The mere fact that law has regulat- 
ed the contract or put certain restrictions on 
the right of the parties to contract will not 
make the contract a Statute. It will still be 
a contract between the parties. The view 
taken by the Division Bench of this Court in 
1969 All LJ 621 (supra), that the agreement 
being the creature of the Act and the Sta- 
tutes and, therefore, Statute 29-A and the 
agreement cannot be separated and, there- 
fore, the agreement partakes the character, 
of a statute, in my opinion, is no longer a 
good law in view of the recent decisions of 
the Supreme Court in AIR 1971 SC 1828 
(supra) and AIR 1970 SC 1244 (supra). 


93. In AIR 1971 SC 1828 (supra), it 
has been held that: 

“The fact, therefore, that the appellant 
corporation was one set up under and was 
regulated by Act, XXVII of 1953 would not 
take away, without anything more, the rela- 
tionship between it and its employees from 
the category of purely master and servant re- 
lationship.” 


94, The mere fact that the terms of 
contract between the employer and the em- 
ployee have been regulated by the Statute 
will not make the contract a Statute. It will 
still remain a contract. 


95, In AIR 1970 SC 1244 (supra) 
summing up the legal point, the Supreme 
Court observed as follows:— 


“From a review of: the English decision, 
referred to above, the position emerges as 
follows. The law relating to master and 
servant is clear. A contract for personal 
service will not be enforced by an order for 
specific performance nor will it be open for 
a servant to refuse to accept the repudiation 
of a contract of service by his master and 
say that the contract has never been ter- 
minated. The remedy of the employee is a 
claim for damages for wrongful dismissal or 
for breach of contract............ But when a 
statutory statute is given to an employee and 
there has been a violation of the provisions 
of the statute while terminating the services 
of such an employee, the latter will be eligi- 
ble to get the relief of a declaration that the 
order is nuli and void and that he continues 
to be in service, as it will not then be a 
mere case of master terminating the services 
of a servant.” 
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26. In the present case, however, 
there is something which entitles the teachers 
to get the relief of declaration from the 
Court, either by means of a suit or by 
means of a petition’ under Article 226 of the 
Constitution. Section 25-C (2) of the Agra 
University Act enjoins that the order of dis- 
missal or termination shall not be given ef- 
fect to unless approved by the Vice Chan- 
cellor. This provision entitles the teachers 
to get the relief of declaration, that they are 
in service, on account of the breach of law. 


97. Sri Jagdish Swarup, appearing for 
the Management in special appeal No. 1516 
of 1971, also contended that a writ can be 
issued to a statutory body performing statu- 
tory functions. While dealing with the conten- 
tions raised by Sri S. N. Kacker, I have 
already pointed out that a writ can be issu- 
ed even to a non-statutory body provided it 
is under a legal obligation to act in a parti- 
cular manner. He, however, contended that 
the teachers in the two cases had no status 
and, therefore, there could be no declaration 
that they. still continue to be teachers des- 
pite termination. He referred to Corpus Juris 
Secundum. Vol. 81, page 1349, to explain 
the meaning of the term ‘status’. The word 
‘status’ has reference to, and means, the per- 
sons’ legal social relation and condition; the 
legal position of the individual in or with 
regard to the rest of the community a per- 
son’s condition arising out of legal station. 
Thus, as applied to a person ‘status’ means 
condition, such as being an infant, a slave, 
a married man or woman, ward, or a pri- 
soner, and it can be determined only by the 
State and not by agreement of the parties so, 
the ‘status’ in common parlance is different 
from the status, as contemplated in law. It 
is conferred by law and not by an agree- 
ment. 

98. 
Cross 
lows:— 

“Status” is a word which has no very 
precise connotation. Salmond gives four 
meanings. 

(a) legal condition, of any kind, whether 
personal or proprietary; 

(b) personal legal 
proprietary relations: 

(c) personal capacities and ‘incapacities 
as opposed to other elements of personal sta- 
tus; 

(d) compulsory as opposed 
tional legal position.” 


99, One of the best analysis is that 
of Allen. Status may be described as the 
fact or condition of membership of a group 
of which the powers are determined extrin- 
sically by Jaw, status affecting not merely 
one particular relationship, but being a con- 
dition affecting generally though in varying 
degree a member’s claims and powers. 


100. It is clear from the extracts 
from the standard Text Books that the status 
of a person is a creature of law and not of 


Jurisprudence by George White 
Paton describes “status” as fol- 


condition, excluding 


to conven- 
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contract. In the instant case, it is true that 
the appointment of the teachers was by 


virtue of a contract between the employer 
and the employee, but law has conferred sta- 
tus on the teachers. They have to perform 
certain duties required by the Act or the 
Statutes. This question has been dealt with 
by Asthana, J. in the judgment prepared by 
him and I agree with him in holding that 
the teachers of the affiliated colleges, have 
status and, therefore, they can seek a declara- 
tion. 


101. There have been, however, two 
decisions of the Supreme Court (1) (1965) 2 
SCR 713 (supra) and (2) AIR 1972 SC 1450. 
(1965) 2 SCR 713 on which the teachers 
strongly relied, to contend that S. 25-C (2) 
and Statute 30 have the force of law while on 
behalf of the Management, reliance is placed 
on the ratio of AIR 1972 SC 1450 (supra). 
Both the Supreme Court cases have been ex- 
haustively dealt with by Asthana, J. in his 
judgment and I do not think I can usefully 
add anything in what has already been said 
by him. 


102. In Writ Petition No. 858 of 
1970, the question was whether a writ peti- 
tion is maintainable by an employee of the 
University, which is a statutory body on the 
ground that his services had been terminated 
or he had been reduced in rank in violation 
of the provisions framed by the University. 
I have already held that if the order of ter- 
mination is in breach of some statute, a 
writ would lie. Now, the question arises 
whether the regulations framed by the Ali- 
garh University have the force of law or 
not. I entirely agree with Asthana, J. that 
the regulations have the force of Statutes. 


103. For the foregoing discussion, my 
conclusions are:— 


1. The view taken by the Division Bench 
of this Court in 1969 All LJ 621 (supra) is 
no longer a good law in so far as it rules 
that an agreement between the Managing 
Committee. of a college and a newly ap- 
pointed teacher is entered into not because 
of the free will of the parties, but under the 
compulsive force of the Act and the Statute 
and the terms contained therein are not those 
voluntarily agreed to by the parties, but 
those which are prescribed. Such an agree- 
ment has the same force as the Act and the 
Statutes in view of the two later decisions 
of the Supreme Court in AIR 1970 SC 1244 
(supra) and AIR 1971 SC 1828 (supra). 


2. The Civil Court can grant a relief of 
injunction to an employee who had been dis- 
missed or removed from service in breach of 
the Statute. 


3. The writ petition is maintainable by 
an employee of an University, which is a 
statutory body, on the ground that his ser- 
vices had been terminated or he had been 
reduced in rank in violation of the provisions 
of the regulations framed by the University, 
if the regulations have the force of statute. 
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T., S. MISRA, J.a— 104. I have had 
the benefit of reading the judgment prepared 
to be delivered by my brother Asthana, J. 
I agree with the conclusions reached by him, 
However, as serious arguments were raised 
at the Bar relating to the relationship of 
master and servant and the status of a tea- 
cher and a principal of affiliated colleges gov- 
erned by the provisions of the Kanpur and 
Meerut Universities Act, 1965, I would 
like to express my views with regard to the 
same. The various submissions made by the 
learned counsel for the parties have been set 
out in detail by brother Asthana, J. in his 
judgment hence the same need not be stated 
bere. Since the questions are of great pub- 
lic importance affecting a large number of 
teachers including principals of affiliated col- 
leges of the Universities concerned it would 
be proper to examine in detail the provisions 
of law relating to the relationship of master 
and servant and the various decisions of the 
Supreme Court as well as the English deci- 
sions cited at the bar. 


105. Section 21, clause (b) of the 
Specific Relief Act, No. 1 of 1877, provided 
that a contract which is dependent on the 
personal qualifications or volition of the par- 
ties could not be specifically enforced. The 
aforesaid Act No. 1 of 1877 was repealed 
by the Specific Relief Act No. 47 of 1963. 
However, the provisions of the said Sec. 21 
(b) were repeated in Section 14 (1) (b) of 
the Act No. 47 of 1963. From these provi- 
sions it is manifest that a contract of per- 
sonal service cannot be specifically enforced. 
There are, however, certain exceptions to this 
rule as would be noticed later. 


106. As far back asin 1948 the 
Privy Council in the case of AIR 1948 Po 
121 made a declaration of a statutory invali- 
dity of an act which is a thing entirely dif- 
ferent from enforcing a contract of personal 
service. The Supreme Court in the case cf 
AIR 1958 SC 1050, referred to I. M. Lals 
case (supra) and observed that the Judicial 
Committee accepted the claim of I. M. Lal 
and made the declaration that his purported 
dismissal was void and inoperative and he 
remained a member of the service on the 
date of the institution of the suit and that 
the declaration did not enforce a contract of 
personal service but proceeded on the basis 
that the dismissal could only be effected in 
terms of the statute and as that had not 
been done it was a nullity from which the 
result followed that I. M. Lal continued in 
service. In the case of AIR 1958 SC 1050, 
the relevant facts were these. On 28th 
April, 1953 Dr. Dutt wrote a letter to the 
University claiming under the provisions of 
the Delhi University Act an arbitration with 
regard to various disputes mentioned in it. 
He appointed professor M. N. Saha an arbi- 
trator and asked the University to nominate 
another arbitrator. The University refused to 
do so whereupon Dr. Dutta appointed pro-. 
fessor Saha the sole arbitrator who made 
his award on 17th June 1953, inter alia, de- 
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ciding that Dr. Dutta was wrongfully dismis- 
sed, his dismissal was ultra vires, mala fide 
and had no effect on his status and that he 
continued to be a professor of the Univer- 
sity. At the request of Dr. Dutt the award 
was filed in the Court by the arbitrator. The 
University filed its objections. The objections 
were overruled and a decree in terms of the 
award was passed. On appeal the High 
Court set aside the award on the ground that 
it was not open to the arbitrator fo grant 
Dr. Dutt a declaration that he was a profes- 


sor in the University which no Court could . 


or would give him. The High Court felt 
that this declaration amounted to specific en- 
forcement of a contract of personal service 
which was forbidden by Section 21 of the 
Specific Relief Act and therefore, disclosed 
an error on the face of the award. The 
Supreme Court on appeal agreed with the 
view expressed by the High Court. It held: 


“There is no doubt that a contract of 
personal service cannot be specifically en- 
forced. Section 21, cl. (b) of the Specific 
Relief Act, 1877, and the second illustration 
under this clause given in the section make 
it so clear that further elaboration of 
point is not required. It seems to us that 
the present award does purport to enforce a 
contract of personal service when it stated 
that the dismissal of the appellant “has no 
effect on his status” and “He still continues 
to be a Professor of the University.” When 
a decree is passed according to the award 
which if the award is unexceptionable, has 
to be done under Section 17 of the Arbitra- 
tion Act after it has been filed in Court, 
that decree will direct that the award be 
carried out and hence direct that the appel- 
lant be treated as still in the service of the 
respondent. It would then enforce a contract 
of personal service, for the appellant claim- 
ed to be a professor under a contract. of 
om service, and so offend. Section 21 
It was further held: 


“The award held that the appellant had 
been dismissed wrongfully and mala fide. 
Now, it is not consequential to such a find- 
ing that the dismissal was of no effect, for 
a wrongful and mala fide dismissal is none 
the less an effective dismissal though it may 
give rise to a claim in damages. The award, 
no doubt, also said that the dismissal of the 
appellant was ultra vires but as will be seen 
later, it did not thereby hold the act of dis- 
m to be nullity and therefore of no ef- 
ect.” 


In the case of Barber v. Manchester Hospital 
Board, (1958) 1 Alf ER 322. Barber having 
been dismissed without the prescribed proce- 
dure being followed it was held that despite 
the statutory flavour attaching to his contract 
it was an ordinary contract between master 
and servant. 


107. In the case of Vidyodaya Uni- 
versity v. Silva, (1964) 3 All ER 865 a tea- 
cher appointed by the University was found 
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not to be holding an office or status and 
though the University was established under 
a statute it was under no statutory obliga- 
tion or restriction subject to which only it 
could terminate the service of the teacher. 
The service of Silva was brought to an end 
by a resolution of the University Council 
set up under the statute establishing the 
University. Under Section 18 (e) of the Act 
the Council had the power to dismiss an offi- 
cer or a teacher on the grounds of incapa- 
city or conduct which in the opinion of not 
less than two-thirds of the members of the 
Council rendered him unfit to be an officer 
or a teacher of the University, such a resolu- 
tion with the requisite majority was passed. 
The Privy Council held that the mere cir- 
cumstance that the University was established 
by the statute.and was regulated by statutory 
enactments contained in the Act did not mean 
that the contracts of employment made with 
teacher, though subject ‘to Section 18 (e), 
were other than ordinary contracts of mas- 
ter and servant, and therefore, the proce- 
dure of being heard invoked by the respon- 
dent was not available to him and no writ 
could be issued against the University. The 
test laid down in this case was whether the 
employer was under any statutory obligation 
or restriction subject to which only he could 
terminate the services of the employee. 


108. In the case of Ridge v. Baldwin, 
1964 AC 40, Lord Reid observed that cases 
of dismissal fall into three classes, namely, 
(1) dismissal of a servant by his master (2) 
dismissal from office held during pleasure, 
and (3) dismissal from office where there 
must be something against a man to war- 
rant his dismissal and added that in a case 
of purely master and servant relationship, 
the servant is not entitled to say that he was 
not heard by his master before his dismissal. 
A question of being heard or not could only 
arise Where the authority employing the ser- 
vant is under some statutory or other res- 
triction as to the kind of contract which it 
can make with its servants or the grounds 
on which it can dismiss them. 


109, In the case of Life Insurance 
Corporation of India v. Mukherjee, AIR 
1964 SC 847 the Supreme Court held that 
Section 11 (2) of the Life Insurance Cor- 
poration Act, 1956 was paramount and 
would override any provisions of the order 
passed by the Central Government if it was 
contrary to it. Next would come the order 
and lastly the regulations which were subject 
to the Act and the order and therefore, if 
the regulations were inconsistent with the 
provisions of Section 11 (2) or the said 
order; the regulations would be to that ex- 
tent “invalid. Hence, even if the regulations 
provided for termination of services they 
would have to be read subject to the order 
of the Government and consequently, the 
order terminating the service of an officer 
would have to be in consonance with the 
provisions of the said Order. Consequently, 
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an order terminating the services of an of- 
ficer without giving him an opportunity of 
being heard as provided by clause (10) of the 
said order, would be without power, and 
therefore, invalid. The Supreme Court held 
that the impugned dismissal was invalid also 
for the reason that regulation 4(3) provided 
for determination of pay and allowances and 


the fitment of officers in accordance with 
the principle laid down in the said 
circulars, and therefore, the service of 


an officer could not be determined under the 
guise of fitment. That could be done only 


under clause (10) of the Order and in ac- | 


cordance with the procedure laid down in 
that clause. Thus the order declaring the dis- 
missal invalid was based on the ground that 
the regulations and the order of the Central 
Government must be read harmoniously and 
when so read, the Central Government’s order 
gave power to terminate the services of an 
officer after following the procedure there laid 
down and consequently the impugned dismis- 
sal made inconsistently with the provisions of 
the said order was without jurisdiction and 
therefore, a nullity. 


119. In the case of AIR 1964 SC 1680 
it was laid down that there were only three 
well recognised exceptions to the general rule 
under the law of master and servant where 
such a declaration would be issued, namely 
(1) cases of public servants falling under Arti- 
cle 311 (2) of the Constitution (2) cases falling 
under the Industrial Law, and (3) cases where 
acts of statutory bodies are in breach of a 
mandatory obligation imposed by a statute. 
It was held in S. R. Tewari’s case that his 


case did not fall under any of the said three 


exceptions. It was further held that the dis- 
missal was wrongful inasmuch as it was in 
breach of the terms and conditions of employ- 
ment embodied in the regulations and not 
in breach of a statutory restriction or obliga- 
tion subject to which only the power to ter- 
minate the relationship depended. In S. R. 
Tewari’s case the decision of this Court in 
Ram Babu Rathaur v. Life Insurance Corpn, 
AIR 1961 All 502 was noticed with approval. 
In Ram Babu Rathaur’s case this Court had 
held that though the Corporation was a statu- 
tory body the relations between it and its em- 
ployees were governed by contract and were 
of master and servant and not subject to any 
statutory obligation although the corporation 
had framed under its power under the Act 
regulations containing conditions of service 
in the Corporation. } 


. AW 
was of a teacher in a college affiliated to the 
University of Saugar and managed by the 
Governing Body established under the provi- 
sions of the University of Saugar Act. Cer- 
tain charges were framed against the appel- 
lant by the Principal of the College and he 
was asked to submit his explanation. He sub- 
mitted his explanation denying all the charges 
and requested for particulars on which one 
of the charges was based. The particulars 
Were not supplied and the Governing Body 
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terminated his services without holding any 
enquiry. Jodh moved the High Court under 
Art. 226 of the Constitution for a writ quash- 
ing the order of the Governing Body and 
for his reinstatement, contending that the Gov- 
erning Body had made the order in violation 
of the provisions of Ordinance 20, otherwise 
called the “College Code”, framed under Sec- 
tion 32 of the University of Saugar Act read 
with Section 6(6) of that Act. The High 
Court held that the conditions of service of 
Jodh were not governed by the “College Code” 
but by the contract made between him and the 
Governing Body and therefore. dismissed the 
petition. On appeal to the Supreme Court 
it was held that the “College Code’) had the 
force of law and that it not merely regulated 
the legal relationship between the affiliated 
colleges and the University but also confer- 
red legal rights on the teachers of affiliated 
oa It was observed by the Supreme 
ourt : 


“It is true that clause 7 of the Ordinance 
provides that all teachers of affiliated college 
shall be appointed on a written contract in 
the form prescribed in schedule A but that 
does not mean that teachers have merely con- 
tractual remedy against the Governing Body 
of the College. On the other hand we are 
of opinion that the provisions of clause 8 of 
the Ordinance relating to security of the 
tenure of teachers are part and parcel of the 
teachers’ service. conditions ............ $f 
Having held that the order of dismissal was 
passed in violation of clause 8 (vi) (a) of the 
“College Code” the appeal was allowed. 
Jodh’s case, however, the fact that the Manag- 
ing Committee was not.a statutory body was 
not allowed to be raised before the Supreme 
Court on the ground that no such contention 
was raised in the High Court. 

112. In the case of M. N. Barot v. 
S. T. Corpn, AIR 1966 SC 1364 the ques- 
tion whether the regulations constituted a 
statutory obligation subject to which only the 
power to terminate the employment could be 
exercised or not or the question whether they 
took the employment out of master and ser- 
vant relationship was not canvassed. 


112-A. In the case of Rajasthan State 
Electricity Board v. Mohan Lal, AIR 1967 SC 
1857 the Supreme Court held that the Board. 
set up under the Electricity (Supply) Act 54 of 
1948, was a ‘State’ within the meaning of 
Art. 12 of the Constitution against which 
mandamus could issue under Art. 226. 


143. In the case of Bank of Baroda 
v. J. L. Mehrotra, 1970-2 Lab LJ 54 (SC) 
the Supreme Court reiterated -the principles. 
laid down in S. R. Tewari’s case (supra). 


114, In the case AIR 1970 SC 1244 
the facts disclosed that Tyagi was dismissed 
from service without following the procedure 
laid down in regulation 16(3). The question 
which arose for determination in that case 
was whether declaration to the effect that 
the termination was invalid and void on the 
ground of non-compliance of regulation 16(3), 
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could be granted. The Supreme Court after 
examining a number of decisions, followed 
the decision in AIR 1964 SC 1680 and held 
that an order made in breach of regulation 
16 (3) was not in breach of any statutory ob- 
ligation and that the relevant Act did not 
‘guarantee any statutory status to Tyagi’ nor 
did it impose any obligation on the Ware- 
housing Corporation in the matter of dismis- 
sal. Thus the ratio in- this case was that 
violation of Regulation 16 (3) was a breach 
of terms and conditions of relationship of 
master and servant and that master was liable 
for damages for wrongful dismissal. 


115. In the case of AIR 1971 SC 
1828 it was found that under Sections 8 (2) 
and 20 of the Air Corporation Act of 1953, 
the Indian Airlines Corporation was given the 
power to employ its own officers and other 
employees to the extent it thought necessary 
on terms and conditions provided by it in 
regulations made under Section 45. The re- 
gulations contained terms and conditions 
which governed the relationship between the 
Corporation and its employees. The Supreme 
Court held that the Regulations made under 
the power conferred by the statute, merely 
embody the terms and conditions of service 
in the Corporation but they do not constitute 
a statutory restriction as to the kind of con- 
tracts which the corporation can make with 
its servants or the grounds on which it can 
terminate him. That being so, and the cor- 
poration having undoubtedly the power to 
dismiss its employees, the dismissal of the em- 
ployee concerned was with jurisdiction, and 
although, it was wrongful in the sense of its 
being in breach of the terms and conditions 
which governed the relationship between the 
corporation and the respondent it did subsist. 
The case of that employee did not fall under 
any of the three well recognised exceptions, 
and therefore, he was only entitled to damages 
and not to the declaration that his dismissal 
was null and void. In para 4 of its judgment 
Supreme Court laid down 


“It is well settled principle......... termina- 
tion that the contract of service still subsisted 
would not be made in the absence of special 
circumstances because of the principle that 
courts do not ordinarily grant specific per- 
-formance of service. This is so, even in cases 
where the authority appointing an employee 
was acting in exercise of statutory authority. 
The relationship between the person, appoint- 
ed and the employer would in such cases be 
contractual, i.e. as between a master and ser- 
vant and the termination of that relationship 
would not entitle the servant to a declaration 
that his employment had not been validly 
determined (See (1962) 3 All ER 635 and 
(1958) 1 All ER 322).” 


116. It was further observed that 

“the power of the corporation to ter- 
minate the employment of its officers and 
other employees was nowhere disputed; the 
only dispute raised was as to the manner in 
which it could be exercised. It is necessary 
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to observe in this connection that neither 
the Act nor the rules made under Section 44 
by the Central Government lay down any 
obligation or restriction as to the power of 
the corporation to terminate the employment 
of its employees or any procedural! safeguards, 
subject to which only, such power could be 
exercised.” 


The employment of Sukhdeo Rai not 
being one to an office or status and there 
being no obligation or restriction in the Act 
or the rules subject to which only the power 
to terminate his employment could be exercis- 
ed, it was held that he was not entitled to 
the declaration that the order of dismissal was 
null and void and that he continued to be in 
service. 


117. In the case of AIR 1971 SC 
1920, Km. Regina was working as a Head 
Mistress. She was served with certain 
charges. The reply given by her was found 
to be unsatisfactory and the management by 
an order passed on June 1, 1955 reduced her 
to the position of an assistant teacher. Her 
appeal before the District Educational Officer 
was rejected. She further appealed before 
the Divisional Inspector of Schools and suc- 
ceeded. The management was directed to 
restore her original position as Head Mistress. 
The management declined to do so whereupon 
she filed the suit which was ultimately carried 
to the. Supreme Court on appeal. The 
Supreme Court found that part IL of the 
Rules which dealt with recognition could not 
be said to be statutory rules framed under 
the Madras Elementary Education Act, 1920, 
although the power to make such rules was 
still retained with the Government by reason 
of clause (h) being still there in S. 56 (2). 
The Supreme Court observed that ordinarily 
the relations between the management of an 
elementary school and the teachers employed 
in it would be governed by the terms of the 
contract of employment and the law of master 
and servant in the absence of any statute con- 
trolling or to the contrary. The mere fact 
that such a school had obtained recognition 
and aid from the education department would 
not mean that the relationship between the 
management and its employees had ceased to 
be governed by the contracts of employment 
under which the employees were recruited and 
by the law of master and servant unless there 
was some provisions in the Act overriding 
fhe law as one finds in statutes dealing with 
industrial disputes and similar other matters. 
There Was in fact no such provision in the 


‘Madras Elementary Education (Amendment) 


Act. The result was that the relations between 
the management and the teachers even in re- 
cognised elementary schools had to be regard- 
ed as being governed by the contracts of 
employment and the terms and condi- 
tions contained therein. Part H Rules, 
which could not be regarded as having the 
Status of statutory rules made under Sec. 56 
could not be said to have the effect of con- 
trolling the relations between the management 
of the schools and its teacher or the terms 
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and conditions of employment of such tea- 
chers or abrogating the law of master and 
servant which ordinarily could govern those 
relations. In the absence of any such pro- 
vision in the Act and the Rules not being 
statutory rules Km. Regina could not be said 
to have had a cause of action for enforcing 
the directions given by the Divisional Inspec- 
tor to restore her as the Head Mistress in 
the appeal filed by her. The Supreme: Court 
further held that if the- rules lay down con- 
ditions the Government could insist that satis- 
faction of such conditions would be condition 
precedent to obtaining recognition and aid 
and that a breach or non-compliance of such 
conditions would entail either the denial or 
withdrawal of recognition and aid. The 
management of a school, therefore, would 
commit a breach or non-compliance of the 
conditions laid down in the rules on pain of 
deprivation of recognition-and aid. The rules 
thus govern the terms on which the Govern- 
ment would grant recognition and aid and 
the Government can enforce these rules upon 
the management. But the enforcement of 
such rules is a matter between the Govern- 
ment and the management, and a third party, 
such as a teacher aggrieved by an order of 
the mangement, cannot derive from the rules 
any enforceable right against the management 
on the ground of a breach or non-compliance 
of any of the rules. 


118. In the case of AIR 1972 SC 1450 
the Supreme Court again examined the various 
decisions relating to the law of master and 
servant. Vidya Ram Misra was the Head of 
the Department of Zoology in Jai Narain 
College, Lucknow, which is an associate col- 
lege of the Lucknow University. Charges 
were framed against him and his explanation 
was called for. He submitted an explanation 
which was not found to be satisfactory and 
the Managing Committee passed a resolution 
for his removal from service. This resolution 
was challenged by Vidya Ram Misra in a 
writ petition. A learned single Judge of 
this Court having found that the Managing 
Committee in terminating the service acted 
in violation of the principles of natural justice 
quashed the resolution. On appeal a Divi- 
sion Bench of this Court found that the re- 
Jationship between the College and Vidya Ram 
Misra was that of master and servant and 
that even if his services. had been terminated 
in breach of the ‘audi alteram partem’ rule 
of natural justice the remedy was to file a 
suit for damages and not apply under Art. 226 
of the Constitution for a writ. Vidya Ram 
Misra preferred an appeal before the Supreme 
Court by special leave. The Supreme Court 
observed : 


“It is well settled that, when there is a 
purported termination of a contract of ser- 
vice, a declaration that the contract of ser- 
vice still subsisted would not be made in the 
absence of special circumstances, because of 
the principle that courts do not ordinarily 
enforce specific performance of contracts of 
service. If the master rightfully ends the con- 
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tract, there can be no complaint. If the 
master wrongfully ends the contract, then the 
servant can pursue a claim for damages. So 
even if the master wrongfully dismisses the 
servant in breach of the contract, the employ- 
ment is effectively terminated.” 


119. The Supreme Court reaffirmed 
the exceptions formulated in S. R. Tewari’s 
case to the general rule that when there is 
a termination of a contract of service, a dec- 
laration that the contract of service still sub- 
sisted would not be made by saying: 


“But this rule is subject to certain well 
recognised exceptions. It is open to the courts, 
in a appropriate case, to declare that a public 
servant who is dismissed from service in con- 
travention of Art. 311 continues to remain in 
service, even though by so doing the State 
is in effect forced to continue to employ the 
servant whom it does not desire to employ. 
Similarly, under the industrial law, jurisdic- 
tion of the: labour and industrial tribunals to 
compel the employer to employ a worker, 
whom he does not -desire to employ, is re- 
cognised. The Courts are also invested with 
the power to declare invalid the act of a 
statutory body, if by doing the act, the body 
has acted in breach of -a mandatory obliga- 
tion imposed by the statute, even if by mak- 
ing the declaration the body is compelled to 
do something which it does not desire to do.” 


119-A. Statute 151 framed under the 
provisions of the Lucknow University Act pro- 
vides that teachers of an associated College 
including the Principal shall be appointed on 
written contract and that the contract shall 
inter alia, provide the conditions mentioned 
therein in addition to such other conditions 
not inconsistent with the Act and the Statutes 
as an Associate College may include in its 
own form of agreement. The statute speci- 
fies the grounds on which a teacher’s services 
can be terminated. Statute 152 stipulates that 
the form of agreement to be adopted by each 
college shall be approved by the Executive 
Council before it is put in force. Statute 153 
provides for a form of agreement which shall 
serve as a model. Thus statute 151 did not 
provide for any particular procedure for dis- 
missal or removal of a teacher for being in- 
corporated in the contract. Nor does the 
model of contract lay down any particular 
procedure for that purpose. Clause (5) of 
the agreement executed by Vidya Ram, how- 
ever, provided that procedure. The Supreme 
Court in these circumstances held that sta- 
tute 151 only provided that the terms and 
conditions mentioned therein must be incor- 
porated in the contract to be entered into be- 
tween the College and the teacher. It did 
not say that these terms and conditions had 
any legal force, until and unless they are 
embodied in an agreement. To put. it in other 
words, the terms and conditions of service 
mentioned in Statute 151 had proprio vigore 
no force of law. They become terms and 
conditions of service only by virtue of their 
being incorporated in the contract. Without 
the contract, they had no vitality and can 
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confer no legal rights. Therefore, Vidya Ram 
could not find any cause of action on the 
breach of any law but only the breach of 
the contract. It was further held that in 
order that the third exception to the general 
rule that no writ will lie to quash an order 
terminating a contract of service, albeit 
illegally, might apply, it is necessary that the 


order must be the order of a statutory body, 


acting in breach of a mandatory obligation 
imposed by a statute. It was held that the 
Managing Committee in question was not a 
statutory body and so the case of Vidya Ram 
did not fall under the third exception. 


120. The Supreme Court has recently 
again examined the law of master and servant 
in the case of Sirsi Municipality v. Celia Kok 
Francis Tellis, (1973) 1 SCC 409 = (AIR 
1973 SC 855) and observed -— 

“The cases of dismissal of servant fall 
under three broad heads. The first head re- 
lates to relationship of master and servant 
governed purely by contract of employment. 
Any breach of contract in such a case is en- 
forced by a suit for wrongful dismissal and 
damages. Just as a contract of employment 
is not capable of specific performance similar- 
lv breach of contracts of employment is not 
capable of finding a declaratory judgment of 
subsistence of employment. A declaration of 
unlawful termination and restoration to ser- 
vice in such a case of contract of employment 
would he indirectly an instance of specific 
performance of contract for personal services. 
Such a declaration is not permissible under 
the law of Specific Relief Act 

The second type of cases of master and 
servant arises under Industria] Law. Under 


that branch of law a servant who is wrong-. 


fully dismissed may be reinstated. This is 
a special provision under Industrial Law. This 
relief is a departure from the reliefs avail- 
able under the Indian Contract Act and the 
Specific Relief Act which do not provide for 
reinstatement of a servant. 


‘The third category of cases of master 
and servant arises in regard to the servant in 
the employment of the State or of other pub- 
lic or local authorities or bodies created under 
statute. 

Termination or dismissal of what is 
described as a pure contract of master and 
servant is not declared to be nullity however 
wrongful or illegal it may be. The reason 
is that dismissal in breach of contract is re- 
medied by damages. In the case of servants 
of the State or of local authorities or sta- 
tutory bodies, courts have declared in av- 
propriate cases the dismissal to be invalid if 
the dismissal is contrary to rules of natural 
justice or if the dismissal is in violation of 
the provisions of the Statute. Apart from 
the intervention of‘ statute there would not be 
a declaration of nullity in the case of ter- 
mination or dismissal of a servant of the 
State or of other local authorities or statutory 
bodies. 


The courts keep the State and the public 
authorities within the limits of their sta- 
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tutory powers. Where a State or a public 
authority dismisses an employee in violation 
of the mandatory procedural requirements or 
on grounds which are not sanctioned or sup- 
ported by statute the courts may exercise 
jurisdiction to declare the act of dismissal to 
be a nullity. Such implication of public em- 
ployment is thus distinguished from private 
employment in pure cases of master and 
servant.” 


121. The Supreme Court also con- 
sidered in this case the question of “statutory 
status” of an employee and observed that the 
cases of a “statutory status” of an employee 
can also form the subject-matter of protection 
of the rights of an employee under the sta- 
tute. The statutory scheme of employment 
in this case of Vine v. National Dock Labour 
Board (1956) 3 All ER 939, was held to con- 
fer on the worker a status and an unlawful 
act of the Board was found to be interference 
with status. The status of the dock worker 
was recognised by the Supreme Court in the 
case of Calcutta Dock Labour Board v. Jaffar 
Imam, (AIR 1966 SC 282) and the termina- 
tion of the employment in breach of Cl. 36(3) 
of the scheme made by the Central Govern- 
ment in exercise of the power conferred on 
it by Section 4 (1) of the Dock Workers (Re- 
gulation of Employment) Act, 1948 was held 
to be bad. 


122, In Sirsi Municipality case (1973) 
I SCC 409 = (AIR 1973 SC 855) it was found 
tbat the dismissal, was in violation of R. 143 
which imposed a mandatory obligation. The 
rules were made in exercise of the power con- 
ferred on the municipality by statute and were 
binding on the municipality. The dismissal 
was, therefore, held to be ultra vires. 


123. _ The result of the enquiry into 


the various cases may be stated as follows: > 


(1) The cases of dismissal of servant fall 
under three broad heads, (i) cases of master 
and servant governed purely by contract of 
employment (ii) cases of master and servant 
arising under Industrial law and (iii) cases 
of servants in the employment of the State or, 
of other public or local body or authority 
created under the statute. 


(2) When there is a purported termina- 
tion of a contract of persona] service, a dec-. 
laration that the contract of service still sub-' 
sisted would not be made nor would the dis- 
missal or termination in such a case be dec-' 
lared a nullity however wrongful or illegal 
it may be. The remedy of an employee in 
such an event will only sound in damages. A’ 
declaration of unlawful termination and res-' 
toration to service in such a case of contract 
of employment amounts to enforcement of: 
contract of personal service and is not permis-| 
sible under the provisions of the Specific 
Relief Act. 


(3) In the cases governed by the Indus- 
trial law a servant who is wrongfully dismissed 
may be reinstated. 


(4) In the case of servants in the employ-, 
ment of the State or other public or local’ 
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bodies or authorities created under the statute 
courts may in appropriate cases declare a dis- 
missal to be void if the ‘dismissal is contrary 
to rules of natural justice or is in violation 
of the provisions of the statute or the rules 
having the force of law or some provisions of 
the Constitution. 


(5) There are thus three recognised €x- 
ceptions to the general rule under the law 
of master and servant where a declaration 
that the determination of the employment is 
void and ultra vires may be made, namely, 
(i) cases of public servants falling under Arti- 
cle 311 (2) of the Constitution (ii) cases falling 
under the Industrial law (iii) cases where acts 
of statufory bodies or public authorities are 
in breach of a mandatory obligation or restric- 
tion imposed by a statute. 

(6) Where the provisions of an Act or 
statute relating to security of tenure of an 
employee are part and parcel of conditions 


of service apart from the terms and condi- - 


tions stipulated in the written contract and 
such provisions have statutory force the order 
of termination of service passed in violation. 
thereof may be challenged in an appropriate 
proceeding. In all such cases the acid test is 
whether an employer is under any statutory 
obligation or restriction subject to which 
alone he can terminate the services of the 
employee. 


(7) The dismissal of a servant by sta- 
tutory including local authorities or bodies in 
breach of the provisions of the statutes or 
order or schemes made under the statute 
which regulate the exercise of the power is 
invalid or ultra vires and the principle of 
pure master and servant contractual relation- 
ship has no application to such cases. 


(8) If a right is claimed in terms of a 
contract such a right cannot be enforced in 
a writ petition. In other words if the cause 
of action is based not on the breach of a 
mandatory obligation imposed by a statute 
but only on the breach of contract the remedy 
is only by way of a suit for damages and 
not by way of an application under Art. 226 
of the Constitution. ` 


124, The next question relates to the 
‘status’ of a teacher or principal of affiliated 
college in question. Jt was contended on be- 
half of the management that there was noth- 
ing in the nature of status which was capable 
of protection hence a teacher or a princizal 
of an affiliated college governed by the pro- 
visions of the Kanpur and Meerut Universities 
Act cannot seek a declaration that the order 
of dismissal is void and ultra vires. The sub- 
mission was that the relationship between a 
teacher and the management is a pure rela- 
tionship of master and servant governed by 
the terms of contract, hence even if the order 
of dismissal is found to be illegal his remedy 
would only sound in damages. In order to 
appreciate this contention raised on behalf 
of the management it is necessary to under- 
stand the meaning of the term ‘status’ as 
operative in the field of law. 
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125. In Corpus Juris Secundum Vol. 


LXXXI, page 1349 the word ‘status’ has been 


defined. It reads :— 

“The: word ‘status’ defined generally, 
means standing, state or condition. 

As applied to a person, ‘status’ has ref- 
erence to, and means, the person’s legal rela- 
tion and condition; the legal position of the 
individual in or with regard to the rest of the 
community, a person’s condition arising out 
of a legal station. Thus, as applied to a 
person, ‘status’ means condition, such as being 
an infant, a slave, a married man or woman, 
a ward, or a prisoner, and it can be deter- 
mined only by the state and not by agree- 
ment of the parties. 


Status, as applied to a person, is frequent- 

ly a conflict of laws problem.” 
The word ‘status’ has also been defined in 
English Conflict of Laws by Schmitthoff. 
Chapter XI of that book deals with the status 
of a person. Relying on the definition of the 
term ‘status’ given in the American Restate- 
ment para 119 the learned author states: 

“A “status” means a legal personal rela- 
tionship, not temporary in its nature nor ter- 
minable at the mere will of the parties, with 
ae third parties and the state are concern- 
ed. 

The legal characteristic of status is, then 
that it is generally not temporary nor ter- 
minable at will. In this respect, status is un- 
like contract. A contract of service or of 
partnership may be limited in time and ter- 
minable at the will of one or more of the 
parties thereto, but the status of marriage is 
contemplated as permanent and can be dis- 
solved only by the State.” 


_ 126. Lord Haldane in Salvesen v. Ad- 
minisirator of Austrian Property, 1927 AC 
641 at p. 653, while considering the ‘status’ 
of marriage said :— 

“For what does status mean in this con- 
nection? Something more than a mere con- 
tractual relation between the parties to the 
contract of marriage. Status may result from 
such a contractual relationship, but only when 
the contract has passed into something which 
Private International law recognises as having 


S superadded to it by the authority of the 
e. 


_ 127. Brett, L. J., in Niboyet v. 

Niboyet, (1878) 4 PD 1 at p. 11, said that: 

“The status of an individual, used as a 
legal term, means the legal position of the 
individual in or with regard to the rest of a 
community ....... betas As that relation and 
status are imposed by law, the only law which 
can impose or define such a relation or 
status (i.e. relative position) so as to bind 
an individual. is the law to which such indi- 
vidual is subject.” 

128. In the case of Luck, Walker v. 
Luck, (1940) 3 All ER 307 it was observed: 

“Status is in every case the creature of 


substantive law. It is not created by con- 


tract, although it may arise out of contract, 


as in the case of marriage, where the contract 
serves as the occasion for the law of the 
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country of the husband’s domicile to fix the 
married status of the parties to the contract. 
Perhaps the most far-reaching characteristic 
of status, and most material to the decision 
of the present case, is its quality of universa- 
lity, both in the general jurisprudence of other 
nations and in private international law.” 


129. Before the nineteenth century, the 

term “status” had not received complete re- 
cognition as a separate judicial conception. 
Ta 1834, Story on Conflict of Laws, Ist Edn. 
said : 
“The subject has never been -systematical- 
ly treated by writers on the common law of 
England; and indeed, seems to be of very 
modern growth in the Kingdom; and can 
hardly, as yet, be deemed to be more culti- 
vated.” 

130. The judgements of the first half 
of the nineteenth century disclose that status 
is the effect of domicile. There seemed to 
be occasional conflict between domicile and 
nationality. Napolenic Code placed reliance 
on nationality. Universality was the basic 
principle of status in private international law 
but it was a difficult problem in private in- 
ternational law. 

_ 31. In the case of AIR 1967 SC 1889 
at p. 1894 the Supreme Court observed : 


“The hallmark of status is the attach- 
ment to a legal relationship of rights and 
duties imposed by the public law and not by 
mere agreement of the parties. The emolu- 
ment of the Government servant and his 
terms of service are governed by statute or 
statutory rules which may be unilaterally al- 
tered by the Government without the consent 
of the employee. Tt is true that Art. 311 im- 
poses constitutional restrictions upon the 
power of removal sranted to the President 
and the Governor under Art. 310. But it is 
obvious that the relationship between the Gov- 
ernment and its servant is not like an ordinarv 
contract of service between a master and ser- 
vant. The legal relationship is something en- 
tirely different, something in the nature of 
status. It is much more than a purely con- 
tractual relationship voluntarily entered into 
between the parties. The duties of status are 
fixed by the law and in the enforcement of 
these duties society has an interest. In the 
Janguage of jurisprudence status is a condi- 
tion of membership of group of which powers 
and duties are exclusively determined by law 
and not by asreement between the parties 
concerned. The matter is clearly stated by 
Salmond and Williams on Contracts (2nd 
Edition page 12) as follows: 

“So we mav find both contractual and 
status-obligations produced by the same tran- 
saction. The one transaction may result in 
the creation not only of obligations defined 
by the parties.and so pertaining to the sphere 
of contract but also and concurrently of obli- 
gation defined by the Jaw itself, and so per- 
taining to the sphere of status. A contract of 
service between employer and employee, while 
for the most part pertaining exclusively to 
the sphere of contract, pertains also to that 
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of status so far as the law itself has seen fit 
to attach to this relation compulsory inci- 
dents, much as liability to pay compensation 
for accidents. The extent to which the law 
is content to have matters within the domain 
of contract to be determined by the exercise 
of the autonomous authority of the parties 
themselves, or thinks fit to bring the matter 
within the sphere of status by authoritatively 
determining for itself the contents of the re- 
lationship, is a matter depending on considera- 
tions of public policy. In such contracts 
as those of service the tendency in modern 
times is to withdraw the matter more and 
more from the domain of contract into that 
of status.” i 


132. In my view, maintenance of 
social institutions and orderly relationship be- 
tween different individuals and groups within 
the State are the principal objects of the 
juristic concept of status. This concept goes 
on reshaping being affected by economic and 
political philosophies and new sociological 
schools of jurisprudence. On the establish- 
ment of a classless society the word ‘status’ 
would acquire a completely different connota- 
tion. Even in a welfare State pledged to 
provide greatest good to the greatest number 
the concept of status has received a new mean- 
ing. It is now linked with the relationship 
of labour with capital. A workman has a 
definite and recognised status. So do have 
all those persons who contribute their energy 
and Jabour to production and to various 
development and nation-building activities set 
up for the welfare of the society. A teacher 
has had a status. He has always been held 
in high esteem and reverance by his disciples 
and students. Society has always given him 
a place of honour. From ages past a day 
has been fixed in this country called as “Guru 
Purnima” when a student goes to his Guru 
to pay his respects. Even in modern times 
fifth day of September every year is a tea- 
chers’ day in our country. The tendency in 
modern legislation seems to be to recognise 
the status of a teacher as understood in the 
field of law. Teachers of the affiliated colleges 
governed by the provisions of Agra University 
Act and Kanpur and Meerut Universities Act, 
with which I am concerned in these cases at 
hand have, in my opinion, a status. The legal 
relationship between them and the manage- 
ment is something in the nature of status. 
The transaction of their appointment 
with affiliated colleges results in the creation 
not only of obligations defined by the parties 
but also and concurrently of obligations defin- 
ed by the aforesaid enactments and the Sta- 
tutes framed thereunder. 


133. The management of an affiliated 
college’ may appoint a person as a teacher 
and for that purpose both the parties have 
to execute a written contract as required by 
the said Acts but the appointment is subject 
to the approval of the Vice-Chancellor. If 
the Vice-Chancellor disapproves of the ap- 
pointment the services of the teacher will have 
to be terminated. Similarly the termination 
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or removal from service is also subject to the 
order of the Vice-Chancellor in that behalf. 
The resolution of the management of an af- 
filiated college to terminate the services of a 
teacher is not effective until and unless it Is 
approved of by the Vice-Chancellor of the 
University. The matter, therefore, is not con- 
fined to the realm of contract only. It is not 
an employment depending merely on the terms 
of the contract. It is much more than a 
purely contractual relationship. The law, as 
pointed out above, imposes certain conditions 
which are essential to not only bringing into 
effect the appointment but also bringing into 
effect the termination of service. The powers 
and duties are thus determined by law as 
well, The relationship in the case of a tea- 
cher of an affiliated college governed by the 
said Acts may arise out of contract but the 
contract serves as an occasion for the law to 
fix the status of the teacher. The law in the 
case of teachers of such an affiliated college 
attaches to the relationship compulsory in- 
idents such as approval of the Vice-Chan- 
cellor to the proposed dismissal as also the 
liability to pay provident fund etc. Statute 29 
contained in Chapter XVIII leaves certain 
matters within the domain of ‘contract but 
they are by law required to be necessarily 
incorporated in the contract governing the 
terms and conditions, which as mentioned in 
Statute 29, can also not be unilaterally alter- 
ed. They are also fixed by the law. At the 
same time the conditions mentioned in Sta- 
tute 30 which is independent of Statute 29 
relates to matters depending on considerations 
of public policy to guarantee security of ser- 
vice. Of course, in a case of ordinary con- 
tract of service between a master and servant 
where the powers and duties are not deter- 
mined by law but by agreement between the 
parties concerned it may be said that the re- 
lationship is merely contractual. 


134. A principal of an affiliated col- 
lege governed by the provisions of the afore- 
said Acts having prescribed qualifications is 
a member of the Senate and the Court of the 
University. See Section 17 (1) (4) of the Agra 
University Act, Section 18 (1) (5) of the Kan- 
pur and Meerut Universities Act. He has cer- 
tain statutory duties to perform. He is res- 
ponsible for the maintenance of discipline in 
the college (Section 33 of the Kanpur and 
Meerut Universities Act). He has a right of 
representation on University bodies and of 
being appointed as examiner. (See Chapter I 
Statute 5 (1) (2) (9) of the Agra University 
Statutes), Chapter XVIII of the Agra Uni- 
versity Statutes prescribes the qualifications of 
a Principal and also his grade and salary. He 
is an ex-officio member of the managing com- 
mittee. He is entitled to the benefits of pro- 
vident fund and to certain leave. He is a 
member of the selection committee for the 
appointment of teachers. He has to certify 
to the University regarding the fulfilment of 
conditions of affiliation. The disputes about 
seniority of teachers are first to be decided 
by the Principal. He is also a member of 
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the Finance Committee. Boys’ fund is ad- 
ministered by him. A student can be admit- 
ted only when a Principal accepts his applica- 
tion. He has a power of punishing the stu- 
dents by placing them under suspension, im- 
posing fine: or passing an order of rustication. 
He has to send àa list of the students admit- 
ted to the College to the Registrar. All ap- 
plications for examination are sent through 
him. The refund of fee is to be granted by 
him. He has power to detain students from 
appearing at the examination and condone 
attendance in college and National Cadet 
Corps. The duties of a Principal are thus fixed 
by the law and in the enforcement of these 
duties society has an interest. The fate of 
thousands of students hangs on the manner 
of the performance of those duties. A lapse 
on the part of the management or the Prin- 
cipal or even a teacher may result in the 
disaffiliation of the college ultimately affecting 
the student community which is always a 
future hope of the country. 


135. The learned counsel appearing 
for the management referred me to Vidya 
Ram’s case AIR 1972 SC 1450 (supra) in 
which it was observed that in that case there 
was no element of public emnloyment, noth- 
ing in the nature of an office or status which | 
is capable of protection. That case is, how- 
ever, distinguishable. Vidya Ram’s appoint- 
ment was held to be purely contractual. The 
relevant regulations framed under the Luck- 
now University Act relating to the terms and 
conditions of service were held to be not hav- 
ing any force and vitality of their own unless 
they were incorporated in a deed of agree- 
ment. It was observed that without the con- 
tract they have no vitality and can confer 
no legal rights. This is not so in the cases 
of appointments of a teacher and a Principal 
made under the Agra University Act and 
Kanpur and Meerut Universities Act and the 
statutes framed under those Acts. In. view! 
of the legal position discussed above I am 
of the view that a teacher including the Prin- 
cipal of an affiliated college whose terms of 
service are governed by the Agra Universily 
Act and Kanpur and Meerut Universities Act 
have status which is capable of protection. 


136. Examining the cases at hand in 
the light of the legal position discussed above 
I would agree with the conclusions arrived 
at by brother Asthana However, I do not 
find it necessary to make a detailed examina- 
tion of those cases as also of the submissions 
made by the Jearned counsel for the parties 
inasmuch as the same has been done by 
brother Asthana and I agree with his ans- 
wers to the questions posed. 


ORDER BY THE COURT 
Second Appeal No. 2973 of 1971: 


137. We hold that the plaintiff res- 
pondent Sri Laxmi Narain is entitled to the 
relief claimed in the plaint on the facts and 
circumstances of the case. 


«138. The second Appeal may now be 
listed before the learned Single Judge for 


~ 
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further hearing of any point- surviving and 
for decision in accordance with law. 
Special Appeal No. 516 of 1971: 


139. We hold that the petitioner Sri 
Suresh Chandra Sharma is entitled to the ap- 
propriate relief in the writ petition which is 
maintainable if the Special Appeal Bench af- 
firms the factual findings recorded by the 
learned Single Judge. 


140. The special appeal may now be 
listed before the Bench concerned for fur- 
Hee hearing and decision in accordance with 
aw. 

Writ Petition No. 858 of 1970: 

141. The question referred is answered 
in the affirmative. The writ petition is main- 
tainable. The petition may now be listed 
before the learned Single Judge for decision 
in accordance with law. ; 

Writ Petition No. 68 of 1971: 

142. As the learned counsel for the 
parties had stated that they did not want any 
decision from the Court in this petition, it 
would be listed before the learned Single 
Judge to be decided in accordance with law 
and in the light of the Full Bench decision 
in the above connected cases. 

Answer accordingly. 
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HARI SWARUP, J. 


Smt. Madhvi Sirothia, Applicant v- 


N, N. Sirothia, Opposite Party. 

Civil Revn. No. 753 of 1972, D/- 
18-1-1973, against order of 2nd Addl. 
Dist. J.. Allahabad, D/- 13-4-1972. 

Index Note:— (A) Hindu Marriage 
Act (1956), Section 19 — Last residence 
together — Need not be for the enjoy- 
ment of marital relationship as such. 


Brief Note:— (A) It is the factum 
of residence and not the purpose of resi- 
dence that is material, (Para 2) 

Dr. R. Dwivedi, for Applicant; V. C. 
Srivastava, for Opposite Party. 


ORDER :— This revision has been 
filed against the order of the Court be- 
low holding that it has jurisdiction to 
deal with the petition filed under Sec- 
tion 9 of the Hindu Marriage Act for 
the relief of restitution of conjugal rights 
and for other reliefs in the alternative. 
The Court below has held that the hus- 
band and wife last resided together in 
Allahabad and hence Allahabad Court 
has jurisdiction. Section 19 of the Hindu 
Marriage Act provides that a petition 
under the Act shall be presented to the 
District Court within the local limits of 
whose ordinary original civil jurisdiction 
the marriage was solemnized or the hus- 
band and wife reside or had last resided 
together. Admittedly, neither marriage 
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was solemnized in Allahabad nor hus- 
band and wife resided on the date of in- 
stitution of the petition in Allahabad. 
The question to be determined was whe- 
ther husband and wife had last resided 
together in Allahabad, 


O A S, 19 does not deal with the 
length of residence, even a short resi- 
dence may be sufficient to give the Court 
jurisdiction to entertain the petition, The 
Court below impliedly appears to have 
thought that residing together must refer 
to residing together for the purpose o 
enjoying the marital relationship a 
husband and wife. Section 19 does no 
say any such thing. It only refers to their 
joint residence., If the husband and wife 
had lived together in the same residence 
then they must be deemed to have re- 
sided together. The enjoyment of marital 
relationship is not a relevant factor in 
determining if the husband and wife had 
resided together. It is the factum of re- 
sidence and not the purpose of residenc 
that is material. The Court below thus 
fell into error and mis-directed itself in 
not considering the other circumstances 
mentioned in the petition. 


3. The petitioner in paragraph 4 
of the writ petition had mentioned that 
the wife had withdrawn herself from 
the society of the petitioner from 16th 
April, 1965 and had gone to her father’s 
place at Kanpur. In this paragraph he 
does mot mention at what place they 
had. lived together. In paragraph 6 of 
the petition it was stated that both of 
them had visited Delhi on or about April 
28. 1966. In paragraph 7 to the petition 
it was stated that the respondent visited 
the petitioner intermittently from May 
to August 1966. It is further alleged that 
when she visited him the petitioner 
treated her with love and affection and 
gave her best care and comforts, but the 
respondent, although she lived under the 
same roof kept herself secluded in dif- 
ferent room and refused him access to 
her bed. In paragraph 8 of the petition 
it was alleged that the wife left the peti- 
tioner alone at Allahabad. 

4, The Court below apparently 
considered only paragraph 4 of the peti- 
tion and on that basis held that the Al- 
lahabad Court had jurisdiction. It also 
appears to have been led by the bare 
statement made in paragraph 3 of the 
petition to the effect that they had co- 
habited together from 20-5-1964 to 10-6- 
1964, October 1964 to November 1964 and 
December 1964 to April 15. 1965. The 
Court below has held that visit to Delhi 
did not amount to residing together. But 
it has failed to consider the effect of al- 
legations made in paragraphs 7 and 8 of 
the petition which deal with the facts 
relevant for considering if they had 
“rasided together” from May to August 
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1966. As the allegations about living to- 
gether mentioned in paragraphs 7 and 8 
come after. those mentioned in earlier 
paragraphs, residence as mentioned in 
the earlier paras will be irrelevant and 
the only relevant consideration would be 
of facts alleged in paragraphs 7 and 8 of 
‘the petition. 
in fact talk about residence together. It 
is paragraph 7 alone which deals with 
it. Paragraph 7 of the petition rren: as 
under: 

“that thereafter the respondent visit- 

ed the petitioner intermittently from May 
to August 1966. The petitioner always 
treated her with all the love and affec- 
tion and gave her the best of care and 
comforts within the means of the peti- 
tioner. but the respondent although liv- 
ing under the same roof kept herself 
secluded in different room and refused 
access to her bed. On some pretext or 
the other she avoided cohabitation and 
no cohabitation has taken place between 
the petitioner and the respondent in the 
period beginning from 28th April till 
August, 1966.” 
The entire facts alleged in paragraph 7 
if taken together meant that the husband 
and wife had resided together during the 
periods mentioned therein. As the Court 
below has not considered ‘the relevant 
jurisdictional fact its order is liable to be 
set aside. : 


5. It is not possible. however, in 
the state of pleadings as they exist. to 
decide where the two had last resided 
together as paragraph 7 is silent about 
the place where the wife visited the hus- 
band and lived with him under the same 
roof. Hence in the interest of justice it 
is necessary that better statement of 
particulars be got from the petitioner as 
provided under Order 6, Rule 5 of the 
Code of Civil Procedure, 


6. In the result the revision is al- 
lowed. The order of the Court below is 
Set aside and it is directed to order the 
petitioner Sri. N, N. Sirothia to furnish 
better particulars about the facts men- 
tioned in paragraph 7 including the dis- 
trict in which. according to him. the wife 
visited him and lived under the same 
roof in which he lived as mentioned by 
him in paragraph 7 of the petition. Par- 
ties will bear their own costs. 


7. The record of the case shall be 
sent back to the Court below so that the 
matter may be decided expeditiously. 


Order accordingly. 
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AIR 1974 ALLAHABAD 37 (V 61 C 3) 
R. L. GULATI AND C. S. P. SINGH, JJ. 

Kedar Nath, Appellant v. Ambika 
Prasad and others. Respondents. 

F. A. E. O. No. 300 of 1970, D/- 
31~1-1973, against order of B. L. Goel, 
Addl. Dist. J.. Varanasi. D/- 1-8-1970. 

Index Note:— (A) Arbitration Act 
(1940), Section 32 — Award not made a 
rule of the Court — It can still be set 
up as a defence to a suit. 

Brief Note:— (A) It cannot be 
treated as a mere waste paper. What 
Section 32 prohibits is enforcement of 
award by way of a suit and not the 


setting it up by way of a defence. AIR 
1970 SC 833, Followed. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1970 SC 833 = (1969) 2 SCR ` 

244, Satish Kumar v, Surendra 

Kumar 2 
AIR 1965 All 217 = ILR (1964) 2 

All 493, Ram Sahai v. Babulal 2 
AIR 1965 Pat 239, ‘Rambilas Mahto 

v. Babu Durga Bijai Prasad 2 


AIR 1964 Mad 1 = 76 Mad LW 482 
{FB), Mohamed Yusuf v. S. Hajee 
Mohamed Hussain 2 
AIR 1964 Mys 238, Kapgal Konda 
Gireanna v. Kapgal Konda Basappa 
(1962) Civil Appeal No. 162 of 1962, 
D/- 11-10-1962 (All), Uttam Singh 
Dugal and Co, v. Union of India 2 
AIR 1960 Andh Pra 59 = (1959) 2 


a] 


Aodh WR 187 (FB), Pamandass 
Sugnaram v. T. S. Manikyam 
Pillai 2? 
ATR 1959 Bom 549 = 61 Bom LR 
364, Chandrabhaga Sadashiy v. 
- Bhikachand Hansaji 2 


AIR 1958 All 720 = ILR (1958) 1 
All 614, Amod Kumar Verma v. 


Hari Prasad Burman 212 
(1909) ILR 33 Cal 881 = 4 Cal LJ 
162, Bhajahari Saha Banikya v. 


Behari -Lal Basak 


G. P. Bhargava, A. N. Bhargava and 
S, M. Chaturvedi. for Appellant: Keamini 
Mohan, for Respondents. 


. C.S. P. SINGH, J.:— Ambika Prasad, 
the plaintiff-respondent in the present 
appeal filed a suit against the appellant, 


and certain other respondents claiming a 


declaration that the arbitration award 
dated 18-8-1965 was illegal and invalid 
and for dissolution and rendition of ac- 
counts of the firm Kedar Nath Kailash 
Nath. The defence of the avpellant was 
that the suit was barred by the provi- 
sions of Section 3 of the Arbitration Act, 
read with Rule 7 of the First Schedule 
as also by Section 32 of the same Act. 
Certain other pleas in defence were 
taken, but it is not relevant to mention 
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them for the purposes of the present 
appeal, 


2. The defence that the suit was 
barred in view of the provisions of the 
Arbitration Act was based en the fact 
that before the filing of the suit. a re- 
ference of the dispute had been made 
to arbitrator and an award in favour of 
the defendant had been given on 18th 
August 1965, which had been subsequent- 
ly registered and a copy thereof had 
been sent to each of the partners. The 
plaintiff under the award was to pay a 
sum of Rs. 5,764/76 paise to the contest- 
ing defendant. No proceedings for set- 
ting aside this award were taken by the 
plaintiff and as such it became binding 
qua the dispute between the parties. and 
as such the ‘present suit was mis-con- 
ceived, Issue No. 2 which ran as fol- 
lows :— 

"2. Is the suit for dissolution of the 
firm defendant No, 1 and rendition of 
accounts not maintainable as said in 
paras 20 and 21 of the written state- 
ment filed by the defendant No. 2? Is 
this suit hit by the provisions of Sec- 
tion 3 of the Arbitration Act. 1940. read 
with sub-sec. (7) of the First Schedule 
thereof and is hit also by the provisions 
of the same Act ?” 


was tried by the Civil Judge as a preli- 
minary issue, and was decided against the 
plaintiff. The plaintiff thereafter pre- 
ferred an appeal before the Additional 
District Judge, Varanasi. In the appeal 
it was conceded on behalf of the plaintiff- 
appellant that the first relief for decla- 
ration that the award was void and il- 
legal could not be obtained by way of 
suit. in view of the provisions of the 
Arbitration Act. It was, however, urged 
that the award given by the arbitrators 
not having been filed in Court or made 
a rule of the Court, and the defendants 
not having obtained a decree on the basis 
thereof, the Civil Judge erred in dis- 
missing the claim on the basis of such 
an award. The District Judge following 
a decision of this Court in Ram Sahai v. 
Babu Lal, AIR 1965 All 217 held that 
the defendants could not rely on the 
award till a decree was passed on that 
award as till then it has no status in the 
eye of law. In view of this, he disagreed 
with the Civil Judge and held that the 
suit was maintainable and remanded the 
case. The appeal came up before Kirty, J.. 
and inasmuch as he was unable to agree 
with the view taken by Satish Chan- 
dra. J.. in AIR 1965 All 217 (supra) re- 
ferred the case to a larger Bench, This 
is how the matter has now come up be- 
fore us. There is considerable support 
for the view taken in AIR 1965 All 217 
(supra) that an award if it is not made a 
rule of the Court has no efficacy and 
cannot be used as a defence to a suit. 
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The cases in support of this view are Sait 
Pamandass Sugnaram v, T. S. Manikyam 
Pillai, AIR 1960 Andh Pra 59 (FB): 
O. Mohamed Yusuf Levai Saheb v. S. 
Hajee Mohamed Hussain Rowther (died), 
ATR 1964 Mad 1 (FB); Kapgal Konda 
Gireanna v. Kapgal Konda Basappe. AIR 
1964 Mys 238; Rambilas Mahto v. Babu 
Durga Bijai Prasad Singh. AIR 1965 Pat 
239 and Chandrabhaga Sadashiv v. Bhika- 
chand Hansaji, AIR 1959 Bom 549. In 
Amod Kumar Verma v. Hari Prasad 
Burman, AIR 1958 All 720. it was held 
that till such time that the award is 
filed in Court, there is no threat to the 
rights of any party and, therefore, no 
one had any cause of action to apply for 
setting aside the award, Counsel for the 
respondent has urged that a necessary 
consequence of this view is that an award 
is a dead letter until such time that it 
is filed in Court and a decree obtained 
thereon. However, it is not necessary 
now for us to express any opinion on the 
correctness or otherwise of the views 
taken in these cases, for we are of the 
view that the matter stands settled by a 
decision of the Supreme Court in the 
case of Satish Kumar v, Surendra Kumar, 
AIR 1970 SC 833. In that case. their 
Lordships quoted with approval an ear- 
lier decision of the Court in Messrs. 
Uttam Singh Dugal & Co. v. Union of 
India. Civil Appeal No. 162 of 1962 de- 
cided on D/- 11-10-1962 (All), wherein 
it was observed as follows :— 


“The true legal position in regard to 
the effect of an award is not in dispute. 
It is well settled that as a general ruls, 
all claims which are the subject-matter 
of a reference to arbitration merge in 
the award which is pronounced in the 


proceedings before the arbitrator and 


that after an award has been pronounced. 
the rights and liabilities of the parties 
in respect of the said claims can be de- 
termined only on the basis of the said 
award. 
no action can be started on the original 
claim which had been the subject-matter 
of reference, As has been observed by 
Mookerjee. J.. in the case of Bhajahari 
Saha Bamikya v. Bahary Lal Basak, (1909) 
ILR 33 Cal 881 at p. 898, ‘the award is. 
in fact, a final adjudication of a Court of 
the parties’ own choice and until im- 
peached upon sufficient grounds in an 
appropriate proceeding, an award, which 
is on the face of it regular is conclusive 
upon the merits of the controversy sub- 
mitted unless possibly the parties have 
intended that the-award shall not be 
final and conclusive ...... ANER in reality. 
an award possesses al] the elements of 
vitality even theugh it has not been for- 
mally enforced and it may be relied upon 
in a litigation between the parties relat- 
ing to the same subject-matter. This 


After an award is pronounced — 
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conclusion, according to the learned 
Judge. is based upon the elementary 
principle that, as between the parties and 
their privies. an award is entitled to 
that respect which is due to judgment 
of a Court of last resort. Therefore, if 
the award which has’ been pronounced 
between the parties has in fact or can, 
in law, be deemed to have dealt with the 
present dispute, the second reference 
would be incompetent. This position also 
has not been and cannot be seriously dis- 
puted.” 


Their Lordships also referred to para- 
graph 7 of I Schedule which makes an 
award final and binding on the parties 
and persons claiming under them in the 
following words: l 

“In view of the above decision it is 
not necessary to refute the other reasons 
given by both the Full Benches. but out 
of the respect for the learned Judges we 
deal with them. We may mention that no 
comment was made in these cases on the 
provisions of Para 7 of Schedule I to the 
Act. This Para provides:— 


“7. The award shall be final and 
binding on the parties and persons claim- 
ing under them respectively.” 


If the award is final and binding 
on the parties it can hardly be said that 
it is a waste paper unless it is made a 
rule of the Court.” 

We are bound by the pronouncement 
of their Lordships of the Supreme Court, 
and this being so, an award even though 
not made a rule of the court cannot be 
treated as a mere waste paper and some 
legal effect has to be given to it. Section 
32 of the Arbitration Act bars a suit for 
a decision upon the existence, effect or 
validity of an arbitration and prevents an 
award from being enforced. set aside, 
amended, modified or in any way affect- 
ed otherwise than is provided in the Act. 
Counsel for the respondents has urged 
that inasmuch as -this section bars the 
enforcement of an award, if the award 
is allowed to be set up as defence. it 
would in effect be enforcing the award 
in a suit. We are unable to agree with 
this submission. The word ‘enforce’ was 
inserted by Section 43 of the Act No. 47 
of 1963. In the notes on clauses given 
with the Bill (published in the Gazette of 
India Extraordinary dated 1-6-62) it is 
stated that this amendment was being 
made as a consequence of the newly en- 
acted provisions of the Specific Relief Act. 
The law makers were obviously referring 
to Section 14(2) of the Specific Relief Act, 
which bars a suit for specific performance 
of a contract to refer a dispute to arbi- 
tration by way of a suit. The word ‘en- 
such, in Section 32 of the Act has, as 





such, to be interpreted so as to bar a 
suit by a plaintiff. Any other interpre- 
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tation would render an award a mere 
waste paper, for it can then neither form 
the basis for a suit nor a defence. We 
must, therefore, as a consequence of the 
pronouncement of the Supreme Court in 
the case of AIR 1970 SC 833 (supra), hold 
that an arbitration award even though 
not made a rule of the court can be set 
up as a defence to a suit. for to hold 
otherwise, as has been seen. would be to 
treat the award as a mere waste paper, 
which is not the correct view to take. 
3. The appeal is accordingly allow- 
ed. The order of the Ist Additional Dis- 
trict Judge allowing the appeal is modi- 
fied to the extent that it will be permis- 
sible for the appellant in the proceed- 
ings taken consequence to remand to rely 
on the award as defence to the suit. In 
the circumstances, parties shall bear their 
own costs, 
Appeal allowed. 
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Dr. Madan Gopal Gupta, Petitioner v. 
The Agra University and others, Respondents. 

Misc. Appin. No. 1038 of 1972 in Civil 
Misc. Writ No. 5467 of 1970, D/- 25-9-1972. 

Index Note:— (A) Contempt of Courts 
Act (1952), Sections 4, 3 — Striking out de- 
fence of party in contempt — When not to 
be done — (X-Ref:— Civil P. C. (1908), 
QO. XI, R. 21). 


Brief Note:— (A) Unless the disobedi- 
ence of a party impedes the course of jus- 
tice in the case, making it difficult for the 
Court to ascertain the truth or to enforce 
its orders it would not be proper exercise of 
discretion to refuse the party in contempt 
any hearing. (Paras 6, 9, 10, 12) 

Under the Contempt of Courts 
Act, there is no provision for strik- 
ing off the defence of a party in contempt. 
There is, however, a well established princi- 
ple that a party in contempt should not be 
heard in the same cause until that party has 
purged the contempt. The striking out of 
defence and denial of hearing to a party is 
a serious matter which entails serious conse- 
quences to a litigant. The Courts have, 
therefore, applied this rule rarely against a 
party in contempt. (Para 6) 


The drastic step of striking out the de- 
fence, and denial of hearing to a party in 
contempt is an extreme penalty which is en- 
forced only in those cases where an act of 
a party in contempt impedes the course of 
justice or that justice in the cause cannot be 
done without compliance of the Court’s 
order, but the party in contempt is entitled 
to challenge the validity of the order and 
the jurisdiction of the Court passing the 
order itself. The party in contempt may not 
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be entitled to take advantage of its own ac- 
tion in the same cause without purging the 
contempt but such a party is entitled to de- 
fend itself. (Para 12) 


Index Note:— (B) Contempt of Courts 
Act (1952), Section 4 — Acceptance by Court 
of the unqualified apology tendered by the 
contemmer is sufficient to purge his contempt. 
AIR 1955 SC 19, Foil. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1955 SC 19 = 1955 SCR 757, 

M. Y. Shareef v. Judges of Nagpur 


High Court 13 
(1952) 2 All ER 567 = 214 LTJO 839, 
Hadkinson v. Hadkinson 9, 10, 13 


AIR 1931 Bom 402° = 33 Bom LR 
725, David Sassoon Ezekiel v. Najia 
Noori Reuben 

AIR 1929 Cal 117 = ILR 55 Cal 1110, 
Sudhir Chandra v. Raseswari Chou- 

.  dhurani it 
(1904) P 163 = 73 LJPC 41, Gordon 
v. Gordon 

(1897) 1 Ch 545, Seward v. Paterson 

(1877) 46 LJ Ch 375, Clements & 

Costa Rica Republic v. Erlanger 
(1846) 1 Co-op. t. Cott. 205, = 47 ER 

— 820, Chuck v. Cremer f 

(1845) 4 Hare 590 = 67 ER 783, Mor- 
rison v. Morrison 
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(1838) 3 My & Cr 191 = 40 ER 
897, King v. Bryant l 
(1807) 13 Ves 560 = 33 ER 404, 


Hewitt v. M’Cartney 


M. K. Saraswat and Sudhir Chandra, 
for Petitioner; S. D. Agarwal, S. N. Kacker, 
U. K. Misra and Standing Counsel, for Res- 
pondents. l 


ORDER:— The petitioner Madan Go- 
pal Gupta has filed the present application 
for striking out defence of the Agra Univer- 
sity and its authorities in Writ Petition 
No. 5467 of 1970 filed by him challenging 
the validity of a resolution of the Executive 
Council of the Agra University dated 27th 
September, 1970, terminating his services 
from the post of Registrar of the University. 


2. The petitioner was Registrar of 
the Agra University. Certain charges were 
framed against him which were enquired into 
by a committee constituted by the Executive 
Council of the University. On the findings 
recorded by the Erquiry Committee, the 
Executive Council of the University passed 
a resolution dated 27th September, 1970, ter- 
minating the petitioner’s services. The peti- 
tioner thereupon filed writ petition before 
this Court under Article 226 of the Cons- 
titution (Writ Petition No. 5467 of 1970) 
challenging the said resolution of the Exe- 
cutive Council on various grounds. One of 
the grounds raised by the petitioner was that 
the resolution of the Executive Council was 
vitiated because Sri Shital Prasad, the then 
Vice-Chancellor, and Sri L. N. Varshney, a 
Member of the Executive Council, had ap- 
peared as witnesses against the petitioner be- 
fore the Committee of Enquiry and when 


M. G. Gupta v. Agra University (K. N. Singh J.) 


A.J. R. 


the matter came up for final consideration 
before the Executive Council the said two 
persons participated in the meeting and held 
the charges proved against the petitioner. The 
Vice-Chancellor and L. N. Varshney, thus 
acted as witnesses as well as judges of their 
own cause. Allegations of mala fide were 
also made against the Vice-Chancellor. 


3. The writ petition came up for 
final hearing before me in September, 1971, 
Arguments were heard for several days but 
before the arguments could conclude the 
hearing was adjourned due to the interven- 
ing Dashera holidays. It appears that the 
authorities of the University realised that the 
participation of Sri Shital Prasad, Vice-Chan- 
cellor, and Sri L. N. Varshney vitiated the 
resolution. They, therefore, took steps to re- 


move the alleged infirmity. During the 
Dashera holidays the Executive Council of 
the University at its meeting held on Ist 


October, 1971, passed a unanimous resolu- 
tion reiterating the earlier findings against the 
petitioner and reaffirming tbe resolution 
No. 175 of 27th September, 1970, terminat- 
ing the petitioner’s services. Sri Shital Pra- 
sad, Vice-Chancellor and Sri Varshney did 
not participate in the meeting held on Ist 
October, 1971. The University thus tried to 
remove the infirmity which had crept in 
the resolution of the Executive Council dated 
27th September, 1970. The petitioner there- 
upon filed a contempt application in this 
Court against the Vice-Chancellor, the Offi- 
ciating Registrar and sixteen members of the 
Executive Council of the Agra University 
who had participated in the meeting dated 
ist October, 1971. The petitioner alleged 
that the object underlying the summoning 
of special meeting of Ist October, 1971, and 
the passing of the said resolution on that 
day was to influence the judicial proceedings 
pending before this Court in Writ Petition 
No. 5467 of 1970. During the contempt pro- 
ceedings the hearing of the Writ Petition 
was adjourned, Brother T. Ramabhadran J. 
heard the contempt matter. By his order 
dated 29th November, 1971, Ramabhadran, 
J., held that Shital Prasad, Vice-Chancellor, 
and the Officiating Registrar were not guilty 
of contempt charge but the sixteen members 
of the Executive Council who attended the 
meeting of the Executive Council on Ist 
October, 1971, and passed the resolution 
against the petitioner were guilty of contempt. 
‘The sixteen members of the Executive Coun- 
cil (including respondents Nos. 4 to 10 to 
the Writ Petition) tendered unqualified apo- 
logy which was accepted .by Ramabhadran, 
J. and the notices issued against them were 
discharged and no penalty was imposed 


against them. The petitioner thereupon 
filed. the present application before me 
with a prayer that since the respon- 


dents were held guilty of contempt of this 
Court, the defence of the University in the 
Writ Petition should be struck off. The Uni- 
versity authorities, according to the peti- 
tioner, were not entitled to hearing unless 
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the contempt was purged and the resolution 
dated Ist October, 1971, was withdrawn. 


4, The petitioner further filed an ap- 
plication for amendment of the Writ Petition 
challenging the resolution of the University 
Executive Council dated Ist October, 1971. 
Respondents in the Writ Petition filed reply 
to the amendment application. They contend- 
ed that the infirmity in the earlier resolution 
of the Executive Council dated 27th Septem- 
ber, 1970, stood removed by the resolution 
dated ist October, 1971. It was further al- 
leged that the validity of the™ petitioner’s re- 
moval from service should be considered in 
the light of the resolution passed by the Exe- 
cutive Council on Ist October, 1971. Thus the 
Executive Council has placed reliance on its 
resolution dated ist October, 1971, which was 
the subject-matter of contempt proceedings 
before Ramabhadran, J. 


5. Sri Shanti Bhushan, learned coun- 
sel for the petitioner, urged that the defence 
of the respondents to the Writ Petition should 
be struck off and they are not entitled to any 
hearing as they are persisting in their con- 
tempt by placing reliance on the resolution 
dated Ist October, 1971, Sri S. N. Kacker, 
learned counsel for the respondents on the 
contrary, urged that’ once the unqualified apo- 
logy was accepted by the contempt Judge 
and notices were discharged, the contempt 
was purged and there was no ground for 
Striking off the defence of the University. 
According to the learned counsel the Univer- 
sity is entitled to rely on the resolution of 
the University dated Ist October, 1971, and 
in doing so the University was not commit- 
ting any further contempt. 


6. Under the Contempt of Courts 
Act, there is no provision for striking off the 
defence of a party in contempt. There is, 
however, a well established principle that 
a party in contempt should not be heard in 
the same cause until that party has purged 
the contempt. This rule has been followed 
by Courts in England as well as in India, 
but the rule is not an absolute one. The 
striking out of defence and denial of hear- 
ing to a party is a serious matter which en- 
tails serious consequences to a litigant. The 
Courts have, therefore, applied this rule rare- 
ly against a party in contempt. The extreme 
penalty of striking out of defence or denial 
of hearing is applied only in those cases in 
which a party is found in contempt for dis- 
obeying the orders of the Court as a result 
of which the course of justice is impeded. 
The Court may, in its discretion, refuse to 
allow the party in contempt to take active 
proceedings in the same suit or a cause un- 
til the impediment caused by the contemp- 
tuous act is removed. This rule is based on 
the sound principle that no party to a canse 
or proceeding should be allowed to flout the 
orders of the Court or impede the course of 
justice in order to take advantage of his 
mis-deeds before the Court of law. In Eng- 
land, this rule was applied for the first time 
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by the ecclesiastical courts. Subsequently this 
rule was made applicable by other Courts 
also. 

7. The said principle has been codi- 
fied in our country in Order XI, Rule 21 of 
the Code of Civil Procedure which lays down 
that where any party fails to comply with 
an order of the Court to answer interroga- 
tories or for discovery or inspection of docu- 
ments, he shall be, if he is plaintiff, liable 
to have his suit dismissed, and, if the ‘party 
is defendant, his defence is to be struck off 
and he may be placed in the same position 
as if he had not defended. The extreme 
penalty of striking out of defence in a suit 
can, however, be imposed under the Code 
of Civil Procedure only when there has been 
an order under Rule 11, or Rule 12 or 
Ruie 18 of Order XI of the Code and the 
party concerned has failed to comply with 
the orders of the Court. Rule 21 of 
Order XI of the Code is also based on the 
principle that a party who disobeys the 
orders of the Court cannot ‘eke advantage 
of its disobedience in that very case before 
the Civil Court. In addition to the penalty 
of dismissal of suit and striking out cf de- 
fence, the Court may further take action 
for punishing the defaulting party for con- 
tempt, if the disobedience is wilful! so as to 
Impede the course of justice. As observed 
earlier there is no other statutory provision 
In our country for striking out the defence 
of a party in contempt. The statutory pro- 
vision ot Order XI, Rule 2! of the Code 
of Civil Procedure is not applicable to the 
proceedings which are not reguiated by the 
Code of Civil Procedure. The circumstances 
under which the petitioner has made this 
application for striking out the defence of 
the respondents are not contemplated or 
covered by the provisions under Order XI, 
Rule 21. That provision is not applicable to 
the present case." In my opinion, therefore, 
the provisions of Order XI, Rule 21 cannot 
be pressed into service in the present case. 


8. In our ccuntry we have followed 
the English practice and the law in: this res- 
pect has developed on the principles enun- 
ciated by English Courts. In Hewit v. M? 
Cartney, (1807) 13 Ves 560, Lord Eldon did 
not allow a defendant to appear and defend 
the cause against him, as the defendant was 
held guilty of contempt of Court. In Seward 
v. Paterson, (1897) 1 Ch 545, it was pointed 
out that a distinction must be drawa between 
a process to assist a party against the op- 
ponent who defies the orders of the Court 
and a process to maintain the dignity of the 
Court. In Gordan v. Gordan, (1904) P. 163, 
it was held that a party was not generally 
entitled to take a proceeding in a case for 
his own benefit but there are exceptions to 
the rule although they are few in number. 
The case of Chuck v. Cremer, (1846) 1 Co- 
op. t. Cott 205 (247) and the case of King 
v. Bryant, (1838) My & Cr 191 Were cited. 
in Morrison v. Morrison, (1845) 4 Hare 
590, it was held that a defendant in contempt 
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for non-payment of costs was entitled to file 
exceptions to a report but that was merely 
a step taken in his own defence. The view 
taken in the above earlier English cases 
makes it clear that the principle adopted 
was that the Court would not hear a party 
in contempt coming himself to the Court to 
take advantage of the proceedings, yet such 
a party was entitled to appear and resist any 
proceeding against him. It has, however, been 
stressed by the English Judges that it would 
be most unjust extension of the rule against 
the party in contempt to take away an estate 
without giving him any opportunity of hear- 
ing. 


9, The law on the subject has suc- 
cinctly been stated in Halsburry’s Laws of 
England, Simond’s edition, page 42, para- 
graph 73 as under: 


“The general rule is that a party in con- 
tempt, that is a party against whom a writ 
of attachment has issued or an order for 
committal has been made cannot be heard 
or take proceedings in the same cause until 
he has purged his contempt, nor while he is 
in contempt can be heard to appeal from 
any order made in the cause; but this is sub- 
ject to exceptions. Thus a party in contempt 
may apply to purge the contempt, he may 
appear with a view to setting aside the order 
in which his: contempt is founded and in 
some cases he may be entitled to defend 
himself when some application is subsequent- 
ly made against him. Even the plaintiff in 
contempt has been allowed to prosecute his 
action when the defendant had not applied to 
stay the proceedings. Probably the true rule 
is that the party in contempt will not be 
heard only on those occasions when his con- 
tempt impedes the course of justice and 
there is no other effective way of enforcing 
his obedience? 

The above passage would make it clear that 
there is no absolute rule that the party in 
contempt shall not be heard. The correct 
position which has emerged from the various 
decisions appears to be that generally a party 
in contempt shall not be heard only in those 
cases where his contempt impedes the course 
of justice and there is no other way of en- 
forcing the orders of the Court. In the case 
of Hadkinson v. Hadkinson, (1952) 2 All 
ER 567 (574), the Court of appeal in Eng- 
land reviewed the entire case law on the 
subject in detail. In that case, on a petition 
filed by wife for dissolution of her marriage, 
a decree nisi was granted’ by the Court and 
It was directed that the child should remain 
in the custody of his mother but he should 
not be removed out of the jurisdiction with- 
out the sanction of the Court. The mother 
subsequently remarried and without the sanc- 
tion of the Court she removed the child to 
Australia. On an application by the father 
an order was made by the Court directing 
the mother to return the child within the 
jurisdiction of English Courts. The mother 
filed an appeal against the said order. The 
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father raised a preliminary objection that 
the mother was not entitled to be heard in 
appeal as she was in contempt in removing 
tne child out of the jurisdiction of the Court 
without its sanction in defiance of the order 
of the Court. After considering the gues- 
tion at length the Court of Appeal held that 
the mother was not entitled to be heard un- 
less she had taken the first and essential 
steps towards purging her contempt by re- 
turning the child within the jurisdiction of 
the Court. Lord Denning considered a num- 
ber of earlier English cases and thereafter 
observed as under:— 


“Those cases seem to me to point the 
way to the modern rule. It is a strong thing 
for a Court to refuse to hear a party to a 
cause and it is only to be justified by grave 
considerations of public policy. It is a step 
which a Court will only take when the con- 
tempt itself impedes the course of justice and 
there is no other effective means of securing 
his compliance. In this regard I would like 
to refer what Sir George Jessel, M. R. said 
in a similar connection in Ree Clements & 
Costa Rica Republic v. Erlanger, (1877) 46 
LJ Ch 375. 


“I have myself had on many occasions 
to consider this jurisdiction and I have al- 
ways thought that necessary though it be, 
If Is necessary only in a sense in which ex- 


-freme measures are sometimes necessary to 


preserve men’s fights, that is, if no other 
pertinent remedy can be found. Probably that 
will be discovered after consideration to be 
the true measure of the exercise of the juris- 
diction. 

Applying this principle I am of opinion that 
the fact that a party to a cause has disobey- 
ed an order of the Court is not of itself a 
bar to his being heard, but his disobedience 
is such that, so long as it continues, it im- 
pedes the course of justice in the cause, by 
making it more difficult for the Court to as- 
certain the truth or to enforce the orders 
which it may make, then the Court may in 
its discretion refuse to hear him until the 
impediment is removed or good reason is 
shown why it should not be removed.” 


10. Learned counsel for the petitioner 
relied upon the case of Hadkinson v. Hadkin- 
son, (1952) 2 All ER 567 (supra) in support 
of his contention that unless the respondents 
in the present case took steps to purge the 
contempt, they were not entitled to hearing 
and their defence in the Writ Petition was 
liable to be struck off. In my opinion, how- 
ever, the true position which emerges from 
the cases discussed and from the celeberated 
opinion of Lord Denning is that unless the| 
disobedience of a party impedes the course: 
of justice in the case, making it difficult for! 
the Court to ascertain the truth or to en-' 
force its orders it would not be proper exer- 
cise of discretion to refuse the party in con- 
tempt any hearing. In the present case, ad- 
mittedly no order of the Court was disobey- 
ed by the respondents, nor there was the 
question of enforcement of any of the Court's 
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orders. There is further no difficulty for 
this Court to ascertain the truth or to decide 
the questions involved in the writ petition. 
The respondents took an improper step in 
considering the questions on merit which 
were sub judice before this Court and thus 
they were held guilty of contempt of Court. 
The case of Hadkinson v. Hadkinson, in my 
opinion, does not lend any support to the 
petitfoner’s contention. 


Il. In Sudhir Chandra v. Raseswari 
Chowdhurani, AIR 1929 Cal 117, it was held 


that a defendant in contempt cannot claim as. 


of right the benefit of the procedure of the 
Court except for the sole purpose of defend- 
ing himself, and how far, these rights extend 
was a matter for the discretion of the Court. 
Though the party cannot himself come into 
the Court to take any advantage of the pro- 
ceedings in the cause yet he was entitled to 
appear and resist any proceeding against him. 
In David Sassoon Ezekiel v. Najia Noori Reu- 
ben, AIR 1931 Bom 402, the application of 
the general rule that a party in contempt is 
not entitled to be heard, was not accepted 
and it was held that the rule did not apply 
to a case in which an order of Court was 
challenged on the ground of lack of jurisdic- 
tion. The appellant in that case was held 
justified in not carrying out the orders of 
the Court as in the opinion of the Bench 
the order of the trial Court was without 
jurisdiction. ` 

12. The above authorities make it 
amply clear that the drastic step of striking 
out the defence, and denial of hearing to a 
party in contempt is an extreme penalty 
which is enforced only in those cases where 
an act of a party in contempt impedes the 
course of justice or that justice in the cause 
cannot be done without compliance of the 
Court’s order, but the party in contempt is 
entitled to challenge the validity of the order 
and the jurisdiction of the Court passing the 
order itself. The party in contempt may not 
be entitled to take advantage of its own action 
in the same cause without purging the con- 
tempt but such a party is entitled to defend 
itself. There is considerable difference in the 
right of a party in contempt for bringing an 
action into Court of law, and his right to de- 
fend himself before the Court. In former 
case, the party in contempt is not entitled to 
bring an action before a Court of law or to 
take advantage of its contemptuous act in the 
same cause or proceeding but in the latter 
case such a party is entitled to defend itself 
and to question the jurisdiction of the Court 
passing the order in respect ‘of which con- 
tempt may have been committed. These are 
general principles, but it is difficult to lay 
down any exhaustive principles as the situa- 
tion may vary from case to case. The ques- 
tion has to be considered by the Court con- 
cerned on the facts of each case. The Court 
may, in its discretion, not entail the extreme 
penalty of denial of right of hearing or strik- 
ing out of defence of the partv in contempt 
in the particular circumstances of a case. The 
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principles, however, are now well settled for 
the exercise of discretion by the Courts. In the 
present case, as observed earlier, I do not find 
any justification for striking out the defence 
of the respondents. The petitioner has failed 
to show that the contemptuous act of the 
respondents has impeded the course of justice 
that it is not possible for this Court to as- 
certain the truth or to determine the issues in- 
volved in the Writ Petition. I am, therefore, 
not prepared to accept the petitioner’s con- 
tention to deny opportunity of hearing to 
the respondents or to strike out their defence 
in the Writ Petition. 


13. There is yet another reason to 
reject the petitioner’s contention in the pre- 
sent case. It is well accepted principle that 
a party in contempt is entitled to hearing if 
it has purged its contempt. This view was 
accepted by the Court of Appeal in (1952) 
2 All ER 567 (supra). The question then 
arises how a party in contempt is required 
to purge the contempt.- Learned counsel for 
the petitioner has urged that the Executive 
Council of the University should withdraw 
its resolution dated ist October. 1971, and 
restore the position of the parties as they 
were prior to that date. If that were done 
the contempt would be purged, otherwise the 
contempt continued. hence the respondents 
are not entitled to any hearing. I am not in- 
clined to accept this contention. In my opin- 
ion a party in contempt purged its contempt 
by obeying the orders of the Court or by 
undergoing the penalty imposed by the Court. 
In the present case. no order of conviction 
was passed against the ` rescondents. The 
Contempt Judge accepted the unqualified apo- 
logy of the respondents and discharged the 
notices of contempt issued against them. Bv 
tendering unqualified apology the Members 
of the Executive Council purged their con- 
tempt and more so when the Contempt Judge 
accepted their apology. In M. Y. Shareef v. 
Judges of Nagpur High Court, AIR 1955 SC 
19, their Lordships held that the unqualified 
apology tendered by the two appellants in 
that case was sufficient to purge their con- 
tempt. The order of the High Court in re- 
fusing to accept the apology or to regard the 
contempt as having been purged was set 
aside and it was held that the apology, if ac- 
cepted, should be regarded sufficient to purge 
the contempt. The law laid down by the 
Supreme Court is fully applicable to the 
facts of the present case. The respondents’ 
unqualified apology had been accepted by 
the Icarned Judge hearing the contempt ap- 
plication, hence the contempt was purged. 
Thereafter there was no continuance of the 
contemptuous act. Once the contempt is 
purged by a party, there is no rule of law. 
permitting striking out of defence or denial 
of right of hearing to the party in contempt. 
Since the respondents have purged their con- 


tempt, by tendering unqualified apology, they 
are entitled to hearing and their defence can-. 
not be struck off. 
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14, In the result the petitioner’s ap- 
plication fails and is accordingly dismissed. 
Petition dismissed. 


»-— 
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Gopal Lal and another, Applicants V. 
Ram Karan Singh, Opposite Party. 

Civil Revn. No. 1023 of 1969, D/- 10-8- 
1973, against order of 4th Addl. Munsif, 
Varanasi, D/- 6-5-1969. 

Index Note: (A) Civili P. C. (1908), 
Order 21; Rule 193 — Suit under — Limita- 
tion for. (X-Ref:— Limitation Act (1963), 
Art. 98). 

Brief Note:— (A) Where a revision 
against an order of executing Court rejecting 
claim of a person objecting the execution of 
a decree is dismissed on merit, the limitation 
for instituting a suit under Order 21, 
Rule 103 by the objector will commence not 
from the date of rejection of claim but from 
the date of the disposal of the revision be- 
cause the order of executing Court merges 
‘into the order of revisional Court. Hence, a 
suit.if filed within one year from that date 
will not be beyond limitation. (Case law dis- 
cussed). (Para 12) 
Cases Referred: Chronological Paras 


AIR 1970 SC 1 = (1970) 1 SCR 322, 
Shankar Ram Chandra y. Krishnaji 
Dattatraya 4, 

AIR 1967 SC 681 = (1967) 1 SCR 732, 
State of Madras v. Madurai Mills 
Co. Ltd. 4,9 

AIR 1955 Trav-Co 51 = 1954 Ker 
LT 913 (FB), Govinda Menon Raman 
Menon v. Krishna Pillai Kesava 
Pillai 

AIR 1943 Mad 633 = 1943-2 Mad LI 
41, Venkataswami v. Sara Bai 

AIR 1938 Cal 577 = 42 Cal WN 
1051, Smt. Meghmala Debi v. Saday 
Prahya 


Babu Ram Awasthi, for Applicants. 


ORDER:— This is an application in re- 
vision against the finding recorded by the 4th 
Additional Munsif, Varanasi, in a suit filed 
under Order -XXI, Rule 103 of the Code of 
Civil Procedure on issue No. 2 relating to 
limitation. 


2. In short, the relevant facts are that 
the applicants-decree-holders sought to exe- 
cute their decree in respect of a house. The 
opposite-party, Ram Karan Singh obstructed 
execution of the decree whereupon the de- 
cree-holders filed an application before the 
execution Court under Order XXI, Rule 97, 
C. P. C. and Ram Karan Singh filed objec- 
tions under clause (2) of Rule 97. The exe- 
cuting Court allowed the application under 
Rule 98 of Order XXI, C. P. C. rejecting 
the objections raised by Ram Karan Singh 
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claiming that in accordance with Rule 99 of 
Order XXI of the Code of Civil Procedure 
the application should be rejected. The said 
order was passed by the execution Court on 
the 24th of October, 1964. The present appli- 
cants came up to this Court against that 
order by filing a revision under Section 115, 
C. P. C. which was admitted ‘and later dis- 
missed on merits after hearing the parties on 
3-5-1967. The suit under Order XXI, 
Rule 103, C. P. C. was filed thereafter on 
the 11th of May, 1967. 


3. The only question involved in this 


| application is whether the suit under O. XXI, 


R. 103, C. P. C. should have been filed with- 
in a year from 24-10-1964 i.e. the date of 
the order passed by the execution Court 
allowing the decree-holder’s application filed 
under Rule 97 of Order XXI, C. P. C. and 
refusing to dismiss it in accordance with 
Rule 99 or within one year from the date on 
which the revision application filed by the 
applicants was rejected. If it is held that the 
suit under Order XXI, Rule 103, C. P. C. 
should have been filed within a year from 
24-10-1964, the suit obviously was time-bar- 
red. On the other hand, if the period of 
limitation should be deemed to have started 
running with effect from the date of the dis- 
missal of thé revision application i.e. 3-5- 
1967, then the suit was filed obviously within 
the period of limitation. 


4. The learned counsel for the par- 
ties were heard at length and my attention 
was drawn not only to the provisions of Arti- 
cle 98 of the Limitation Act, specially, the 
words ‘final order’ but also to the observa- 
tions made by the Travancore-Cochin High 
Court in the case reported in AIR 1955 Trav- 
Co 51 (Govinda Menon Raman Menon v. 
Krishna Pillai Kesava Pillai), AIR 1938 Cal 
577 (Smt. Meghmala Debi v. Saday Parhva) 
and also by the opposite party to AIR 1943 
Mad 633 (Venkataswami v. Sara Bai) and 
two decisions of the Supreme Court reported 
in AIR 1967 SC 681 (State of Madras v. 
Madurai Mills Co. Ltd.) and AIR 1970 SC 
1 (Shankar Ram Chandra v. Krishnaji Datta- 
traya). 

5. The Calcutta High Court while 
considering the provisions of Article 11-A of 
the old Limitation Act of 1908 held: 


“Suit under Order XXI, Rule 103 is gov- 
erned by Article 11-A, Limitation Act and 
the word ‘order’ in Article 11-A should be 
construed as meaning the final or subsisting 
order in the case. The period of one year 
runs from the time when the appellate Court 
passed its order. A somewhat different con- 
sideration would apply if a revision petition 
presented by an unsuccessful party in a claim 
proceeding is rejected by the superior Court. 
If the High Court in exercise of its powers 
under Section 115, Civil P. C. refuses to in- 
terfere in a claim case, it merely amounts to 
an abstension from exercising jurisdiction and 
the final order that remains subsisting is the 
order passed by the trial Court. It may be 


r 
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otherwise where the High Court interferes in 
revision with the original decision.” 


6. Similarly, it was held by a Full 
Bench of the Travancore-Cochin High Court 
that for a suit under Article 11-A, Limitation 
Act, time runs from the date of the order of 
the execution Court rejecting objection to 
delivery and not from the date of the order 
passed on an infructuous and incompetent 
appeal or revision against the order. 


7. It was argued that the matter 
would have been different, had the revision 
application been allowed by this Court. As 
the revision application was rejected, it was 
argued, it is apparent that this Court refus- 
ed to exercise its jurisdiction and, therefore, 
the only final order which remained, was that 
of the execution Court passed on 24-10-1964, 
it wouid follow from the contention put for- 
ward that an applicant who comes to this 
Court by filing a revision application against 
an order of the execution Court passed under 
Rule 98 or 99 of Order XXI of the Code of 
Civil Procedure would remain in the dark as 
to whether the period of limitation would 
have run out or not till the revision applica- 
tion has been decided as in most cases it 
takes more than a year to dispose of a Re- 
vision Application and in case ultimately, the 
revision application is rejected and more than 
a year has passed, it would mean that a suit 
under Order XXI, Rule 103 of the Code of 
Civil Procedure, if filed, would have become 
time-barred. On the other hand, if the appli- 
cant succeeds in the revision application, the 
other party would get a fresh period of limi- 
tation of one year for filing the suit. It is 
doubtful if the Legislature really intended 
such uncertainty in case the aggrieved party 
came up in revision to this Court. 


8. On behalf of the opposite party it 
was argued that the words ‘final order’ ap- 
pearing in Article 98 of the Limitation Act 
(new) would mean either the order passed by 
the execution Court in case it was not chal- 
lenged before the High Court or the order 
passed by the High Court, as in this case, in 
a revision application whether the revision 
application was dismissed or not as the order 
of the execution Court must be dèemed to 
have merged in the order of the High Court 
whether dismissing or allowing the revision 
application. In support of this contention 
the learned counsel for the opposite-party re- 
lied on the decisions of the Supreme Court 
and of the Madras High Court as already 
mentioned. In the case cited it was observed 
e Madras High Court at page 637 as 
under:— 


“It will be noted that even in a civil 
revision petition, it is clear that if the High 
Court passed an order allowing the revision 
and held against the respondents in the re- 
vision petition, the party who was unsuccess- 
ful before the High Court would have to file 
a suit within one year from the date of the 
High Court’s order. Therefore, if the real 
reason for holding that in-the case of an 
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appeal, the starting point should be the date 
of the appellate order is that the appeal is a 
continuation of the proceedings of the trial 
Court, the same reasoning should apply in 
the case of a civil revision petition and there 
is no reason why a different construction 
should be applied in the case of a civil revi- 
sion petition. I am aware that a different 
view has been expressed in some judgments 
and I would say, speaking for myself, that 
there is much to be said in favour of the 
view that under Article 11, Limitation Act, 
the starting point should be taken to be the 
date of the final order, whether that order 
was passed on an appeal from that order or 
whether it was passed in a civil revision peti- 
tion from that order.” 


9. In AIR 1967 SC 681 (supra) it 
was observed in paragraph 6 as follows:— 

“But the doctrine of merger is not a 
doctrine of rigid and universal application 
and it cannot be said that wherever there are 
two orders, one by the inferior Tribunal and 
the other by a superior Tribunal, passed in 
an appeal or revision, there is a fusion of 
merger of two orders irrespective of the 
subject-matter of the appellate or revisional 
order and the scope of the appeal or revi- 
Sion contemplated by the particular statute 
it was observed by this Court 
that the order of registration made by the 
Income Tax Officer did not merge ‘in the 
appellate order of the Appellate Commis- 
sioner, because the order of registration was 
not the subject-matter of appeal before the 
appellate authority.” 


10. It is clear from the observations 
quoted and a perusal of the ruling cited that 
it was held by the Supreme Court that the 
order of an inferior Court or Tribunal would 
merge in the order or judgment of a superior 
Court or Tribunal where the question decid- 
ed by the first Court or the inferior Tribunal 
was decided in an appeal or revision by the 
superior Court or Tribunal. 

11. Similarly, in AIR 1970 SC 1 

(supra) it has been observed as under:-— 
_ “Where, on its revisional jurisdiction be- 
ing invoked against the order of the appellate 
Court ve sagaaataicts , High Court dismisses the 
revision, after hearing both the parties, the 
order of the appellate Court becomes merg- 
ed with the order made in revision............ = 
It was also observed in that case by the 
Supreme Court as follows:— 

“The right of appeal is one of entering 
a superior Court and invoking its aid and 
interposition to redress the error of the Court 
below. Two things which are required to 
constitute appellate jurisdiction are the exis- 


- tence of the relation of superior and inferior 


Court and the power on the part of the for- 
mer to review decisions of the latter. When 
the aid of the High Court is invoked on the 
revisional Side itis done because it is a 
superior Court and it can interfere for the 
purpose of rectifying the error of the Court 
below. Section 115 of the Code of Civil 
Procedure circumscribes the limits of that 
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jurisdiction but the jurisdiction which is be- 
ing exercised is a part of the general appel- 
late jurisdiction of the High Court as a 
superior Court.” 

12. As has already been pointed out, 
the questions raised in the revision applica- 
tion before this Court which was dismissed 
on 3-5-1967, were the same as were disposed 
of by the execution Court by its order dated 
24-10-1964 against which the revision appli- 
cation was filed. It has also been pointed 
out that the revision application had been ad- 
mitted and was finally decided after hearing 
-yboth the parties. Under the circumstances, 
in view of what has been discussed, it is 
apparent that the order passed by the execu- 
tion Court must be deemed to have merged 
with the order passed by this Court dispos- 
ing of the revision application and the period 
of limitation, therefore, must be deemed to 
have started running from the date the revi- 
sion application was decided by this Court. 
I am. therefore, of the view that the lower 
Court rightly held that the suit under 
Order XXI, Rule 103 of the Code of Civil 
Procedure was filed within the period of limi- 
tation under Article 98 of the Limitation Act. 

13. The revision application is dis- 
missed with costs. 


Wasiq Ali v. Director 


Revision dismissed. 
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Kr. Wasiq Ali, Appellant v. The Direc- 
tor of Consolidation, Agra and others, Res- 
pondents. 


Special Appeal No. 867 of 1970, DJ- 27- 
3-1973, against Judgment of S. N. Singh, J. 
in C. M. W. No. 5111 of 1963. 


Index Note:— (A) Evidence Act (1872), 
S. 31 — Admission — Value of, 


Brief Note:— (A) An admission is the 
best evidence that an opposing party can 
rely upon, and though not conclusive, is de- 
cisive of the matter unless successfully with- 
drawn or proved erroneous. AIR 1960 SC 
100, Followed. (Para 6) 


Index Note:— (B) Limitation Act (1963), 
Arts. 64-65 — Adverse possession against CO- 
sharers — Effect. 


Brief Note:— (B) Where a person who. 


purchased the share of one of the co-sharers 
of the disputed plot at an auction sale in 
execution of a decree of the Civil Court con- 
tinued in joint possession for more than 12 
years from the date of delivery of possession 
by the Civil Court till the consolidation pro- 
ceedings started, his possession was adverse 
in nature and he became a co-sharer; not- 
withstanding the fact that the sale in his 
favour was void in view of the notification 
No. 576 I. A. 93 dated 26-3-1934, and was 
entitled to the share over which he was in 
possession, viz., which was sold to him. AIR 
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of Consolidation (N. D. Ojha J.) 


a 


A. I. R. 


1951 SC 469, AIR 1970 SC 1778 and AIR 
1973 All 201, Relied on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1973 All 201 = 1973 All LJ 29, 
Bharit v. Board of Revenue 8 
AIR 1970 SC 1778 -= (1970) 2 SCWR 
417, State of West Benga] v. Dal- 
housie Institute Society 8 
AIR 1960 SC 100 = (1960) 1 SCR 
773, Narain v. Gopal i 
AIR 1951 SC 469 = 1952 SCR 43, 
Collector of Bombay v. Municipal 
Corporation of the City of Bombay 8 
AIR 1947 Pat 3830 = 13 BR 160, 
Punit Mahton v. Kishundeyal Mahton 7 
AIR 1930 Bom 333 = 32 Bom LR 
314, Babji v. Jiwaji 7 
(1901) 28 Ind App 81 = ILR 24 Mad 
387 (PC), Vasudeva Padhikhadanga 
Garu v. Maguri Devan Bakshi Maha- 
patrulu Garu 7 


Syed Sharafat Ali, for Appellant; 
P. M. N. Gulati and Standing Counsel, for 
Respondents. 


N. D. OJHA, J.:— This 
arises out of a dispute in regard to plot 
No. 867 situate in village Silla Vishanpur, 
Pergana Koil, district Aligarh. When Consoli- 
dation proceedings started in the village afore- 
said, the plot stood recorded inter alia in 
the names of the appellant and respondent 
No. 4. Respondent No. 4 filed an objection 
asserting that the appellant had no right in 
the plot and that his name may be expung- 
ed. This objection was allowed by the Con- 
solidation Officer, but on appeal by the ap- 
pellant it was dismissed by the Settlement 
Officer, Consolidation. On second appeal by 
respondent No. 4, the Deputy Director of 
Consolidation set aside the order of the 
Settlement Officer, Consolidation and restored 
tbat of the Consolidation Officer. A revision 
filed by the appellant was ordered to be 
dismissed by the Commissioner on the 
ground that it was not maintainable in view 
of the amendment of the Consolidation of 
Holdings Act in 1963. Thereafter, a writ 
petition was filed by the appellant which was 
dismissed by a learned Single Judge by his 
judgment under appeal. 


2. Mohammaa Ali Khan, Asghar Ali 
Khan, Mahmood Ali Khan, and Hamid Ali 
Khan were the co-sharers of the aforesaid 
plot. The share of Asghar Ali Khan and 
Mohammad Ali Khan were auctioned in exe- 
cution of a decree passed in suit No. 182 of 
1932 by the Munsif Koil district Aligarh on 
7-10-1942. It was purchased by the appel- 
lant. In due course, a sale certificate was 
issued in his name and possession was deli- 
vered through Court on 16-10-1943. It jis 
not disputed that the name of the appellant 
was mutated in revenue records and continu- 
ed to be recorded therein. - As already point- 
ed out, his name was recorded even in the 
relevant Khatauni when the consolidation pro- 
ceedings started. The name of the appellant 
has been ordered to be expunged on the 
ground that the plot in dispute being agri- 
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cultural land was not liable to be sold by a 
civil Court and, consequently, no title passed 
in favour of the appellant by virtue of the 
auction referred to above. The Deputy Direc- 
tor of Consolidation, while allowing the 
second appeal of respondent No. 4, also held 
that the appellant was not in possession on 
his own admission. 


3. Learned counsel for the appellant 
made three submissions in support of the 
appeal; (1) that the notification and the 
order which had been relied upon by the 
Deputy Director of Consolidation and by the 
learned Single Judge for holding that the 
auction was void, having been held by a 
civil Court, did not apply to the land in ques- 
tion, inasmuch as what was sold was not 
agricultural land within the meaning of the 
said notification; (2) that the finding of the 
Deputy Director of Consolidation in regard 
to the appellant’s possession was in ignorance 
of the admissions made by respondent No. 4, 
as also on a misreading of the appellant’s 
statement; and (3) that even if the sale was 
void, the appellant on account of his being 
in joint possession for a period of more than 
twelve years, became a co-sharer on the ex- 
piry of twelve years from the date on which 


he entered possession in execution of the 
decree passed by the civil Court. 
4, In order to appreciate the first 


submission of counsel for the appellant, it is 
necessary to refer to the notification of the 
ya 1934. The said notification is as fol- 
OWS: 

“No. 576-IA-93 dated 26th March, 1932. 
In supersession of notification No. 1887-1- 
238, dated 7th October, 1911, and in exer- 
cise of the powers conferred by Section 68, 
Civil P. C., 1908, the Governor-in-Council 
is pleased to declare that with effect from 
Ist April, 1932, the execution of decrees in 
cases in which the civil Court has ordered 
any agricultural land situated in the United 
Provinces of Agra and Oudh, or any interest 
in such Jand to be sold, shall be transferred 
to the Collector.” 


5. It was urged by the counsel for 
the appellant that Mohammad Ali Khan and 
Asghar Ali Khan, whose interest was pur- 
chased by the appellant, were only grove 
holders of the plot in dispute, and were not 
the proprietors of the land and, as such, 
what was purchased by the appellant was not 
agricultural land within the meaning of the 
aforesaid notification. We are, however, not 
impressed by this argument. It is not the 
appellants case that only trees were pur- 
chased by him. His specific case has been 
that he had purchased the grove, viz., the 
trees along with the land on which they 
stood. It is immaterial whether Mohammad 
Ali Khan and Asghar Ali Khan were pro- 
prietors of the land or not. The auction 
had taken place on 7-10-1942 when the 
U. P. Tenancy Act was in force. Section 206 
of the U. P. Tenancy Act lays down the 
rights and liabilities of a grove holder. It 
says that the rights of the grove holder 
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subsist so long as the grove land retains its 
character as such, and on the land ceasing 
to be grove land, the holder shall become 
hereditary tenant of such land. The said sec- 
tion, further authorises a grove holder to re- 
plant trees as they are cut or die. The in- 
terest of a grove holder has been made trans- 
ferable by voluntary transfer or execution of 
a decree of a civil or revenue Court, or 
otherwise. Section 206 also provided that 
the interest of a grove holder shall devolve 
according to the personal law applicable to 
him. The notification speaks of agricultural 
land “or any interest in such Iland”. Even 
if the appellant was not a proprietor, he had, 
in view of Section 206 referred to above, 
sufficient interest in the land so.as to bring 
it within the purview of agricultural land as 
envisaged by the aforesaid notification. The 
first submission of the learned counsel for 
the appellant, therefore, fails. 


6. We, however, find force in the 
second and third submissions made by him. 
In paragraph 2 of the Writ Petition it has 
been averred that possession was delivered 
to the appellant through Court amin on 16- 
4-1943, and that respondent No. 4 himself 
was a witness to the dakhalnama. These facts 
have not been denied by respondent No. 4 
in his counter affidavit. In paragraph 10 of 
the writ petition it was stated that respon- 
dent No. 4 filed a suit dated 2-8-1949 being 
Suit No. 479 of 1949 in which he admitted 
the rights and title of the appellant over the 
land in dispute on the basis of the public’ 
auction through which the appellant purchas- 
ed the share of Mohammad Ali Khan and 
Asghar Ali Khan. Paragraph 9 of the coun- 
ter affidavit contains its reply wherein the 
filing of Suit No. 479 of 1949 stands admit- 
ted. What, however, has been stated is that 
the said suit was for injunction restraining 
the appellant from cutting away the trees 
of plot No. 867 in excess of his share. By 
signing the dakhalnama respondent No. 4 
admitted that possession had been delivered 
to the appellant, and by filing Suit No. 479 
of 1949 he admitted, even on his own show- 
ing, in the counter affidavit that the appel- 
lant had a share at least in the trees and was 
In possession over it. The Deputy Director 
of Consolidation has completely ignored these 
two documents. The finding in regard to the 
possession of the appellant is contained in 
a solitary sentence which reads: 


“It is worthy of mention that Wasiq Ali 
Khan has himself admitted that he neither 
paid any Tent, nor irrigated, the land in suit, 
nor was in possession.” 

A copy of the statement of Wasiq Ali Khan 
has been filed as Annexure A-1, tothe coun- 
ter affidavit. From its perusal it appears 
that he has asserted that he was being given 
his Share of profits by the respondent, and 
that while paying the profits to him respon- 
the rent payable 
by the appellant for his share. It is true that 
e has also stated that he himself did not 
pay the rent or irrigation charges, but in 
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view of the assertion aforesaid it cannot be 
inferred from his statement that he admitted 
himself to be out of possession. The Deputy 
Director of Consolidation has ignored that 
part of the statement of the appellant which 
has been referred to above and his finding is 
based on a misreading of the said statement. 
Respondent No. 4 has neither withdrawn his 
admissions referred to above, nor has he 
proved them to be erroneous. An admission 
is the best evidence that an opposing party 
can rely upon, and though not conclusive, is 
decisive of the matter unless successfully with- 
drawn or proved erroneous. See Narain v. 
Gopal, AIR 1960 SC 100. The Deputy 
Director in recording the finding about 
possession of the appellant has thus commit- 
ted a manifest error of law, inasmuch as he 
not only ignored the admissions of respon- 
dent No. 4 and the continuous entries of his 
name in village papers, but also misread the 
statement of the appellant. On the material 
placed before us, we are clearly of the opin- 
ion that the appellant entered into joint 
possession over the plot in dispute on 16-4- 
1943 when possession was delivered to him 
through Court amin and continued in such 
possession till the consolidation proceedings 
started. - 


re We have now to consider the 
effect of the appellant continuing in joint 
possession for more than twelve years from 
the date on which he was delivered posses- 
sion by the civil Court in execution of the 
. decree passed in Suit No. 182 of 1932; not- 
withstanding the fact that the sale in favour 
of the appellant was void in view of the 
notification referred to above. In Babji v. 
Jiwaji, AIR 1930 Bom 333, it was held that 
a person given in adoption, but even after 
adoption treated as a member of the joint 
family of his birth openly exercising the 
Tights appurtenant to such a position for 
over twelve years, acquires a title to joint 
possession by adverse 
Mahton v. Kishun Dayal Mahton, AIR 1947 
Pat 380, it was held that there can be ad- 
verse possession of a share in property, 
though that share had not been divided by 
metes and bounds. It was further held that 
where ‘A’ a member of a joint Hindu family 
executes a deed of gift of an undivided one- 
third share of his property in favour of ‘B’ 
and later on A alleges that the transfer being 
a deed of gift was not a transfer for legal 
necessity and was, therefore, void, the posses- 
sion which B obtains under the gift deed, 
though of a share, is quite incompatible with 
B’s exclusive ownership and is adverse to A, 
and A’s claim to one-third share is barred 
by limitation, and B would acquire a title 
to the one-third share. In this case reliance 
has been placed on certain earlier decisions 
including one of the Privy Council reported 
in (1901) ILR 24 Mad 387 (PC). 


8. If a person comes in possession 


under an invalid grant, the nature of his pos- 
session is adverse: and if he continues in 
such possession, he acquires title by adverse 


i 
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possession. In Punit 
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possession on the expiry of the statutory 
period. See Collector of Bombay v. Munici- 
pal Corporation of the City of Bombay, AIR 
1951 SC 469; State of West Bengal v. Dal- 
housie Institute Society, AIR 1970 SC 1778 
and Bharit v. Board of Revenue, 1973 ALJ 
29 = (AIR 1973 All 201). In view of the 
law laid down in the aforesaid authorities we 
are of opinion that the appellant by virtue of 
his joint possession which was adverse in 
nature and which commenced from 16-4- 
1943 and continued for more than 12 years 
till the consolidation proceedings started, had 
become a co-sharer; notwithstanding the fact 
that the sale in his favour. was void, and was 
entitled to the share over which he was in 
possession, viz., which was sold to him. 

9. In the result, the appeal is allowed, 
the judgment of the learned Single Judge is 
set aside, the order of the Deputy Director 
of Consolidation is quashed and that of the 
Settlement Officer 
The appellant will be entitled to his costs. 

a Appeal allowed. 
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HARI SWARUP, J. 


Sahadeo, Applicant v. Shanta Prasad 
Misra, Opposite Party. 


Civil Revn. No. 587 of 1971, D/- 1-3- 
1973 against order of O. P. Saxena, 2nd 
Addl. Dist. J., Varanasi, D/- 31-3-1971. 


Index Note:— (A) Civil P. C. (1908), 
QO. 23, R. 3 — Agreement or compromise — 
Award not consented to after it was given — 
It cannot be deemed to record agreement or 
compromise between the parties. 


Brief Note :— (A) The consent contem- 
plated by the proviso to Section 47 of the 
Arbitration Act is the consent given after the 
award to the terms of the award and not the 
prior consent to be bound by the award. 

ence where award is not consented to by 
the plaintiff after it was given by the arbitra- 
tors, it could not be deemed to record the 
agreement or compromise between the parties 
and could not amount to a settlement of the 
dispute through compromise for the purpose 
of O. 23, R. 3, Civil P. C. (Para 4) 


Cases Referred : Chronological Paras 


AIR 1972 All 453 = 1972 All WR 
(HC) 656, Kedar Nath v. Badri Pd. 5 
AIR 1964 ‘Pat 374, Rameshwar Lal v. 
Mangilal 
AIR 1961 Andh Pra 71 = 1960 Andh 
LT 600 (FB), Venkateswarlu Munnaluri 
v. Vaddula Narasi Reddy 
AIR 1957 Pat 656 = 1957 BLIR 14, 
Mohd. Abdul Razak v. Abdul Majid 5 
AIR 1955 All 353 = 1955 All LJ 96 


(FB), Moradhwaj v. Bhudar Das 3,4 
AIR 1952 All 882 = 1952 All LJ 

476 (FB), Saheb Ram v. Ram 

Newaz 5 
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(Consolidation) restored. . 
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AIR 1952 All 890 = 1952 All LJ 485 
(FB), Munshi Singh v. Ewaz Singh 
AIR 1929 Oudh 451 = 6 Oudh WN 
771, (Hakim) Bashin Abmed v. 

Sadiq Ali 


Sanktha Rai, for Applicant; R. S. Singh, 
for Opposite Party. 


ORDER :— This civil revision has been 
filed against the order passed by the Addi- 
tional District Judge dismissing the appeal 
against the order of the trial Court dismissing 


- the defendant’s application for deciding the 


suit in terms of an alleged compromise. In 


` the suit, an application (20-C) was moved on 


7-9-1970 by the parties stating that talks of 
compromise were going on between the par- 
ties and they had already appointed an arbi- 
trator (Panch). It was further stated that as 
the arbitrator was likely to take some time in 
giving his award the hearing of the case be 
adjourned and later on the suit may be decid- 
ed in terms of the award to be given by the 
arbitrators (Panchon). On 20-10-1970 the de- 
fendant moved an application with a prayer 
that the suit may be decided in terms of the 
award given by the arbitrators. The plaintiff 
filed objections to the award and contended, 
inter alia, that the arbitrators had misconduct- 
ed themselves as well as the proceedings. 
When the matter came up before the Court 
the plaintiff refused to give consent to the 
decision of the suit in terms of the award. 


2. At the hearing of the matter it was 
contended by the defendant that the award 
should be treated as a settlement of the dis- 
pute within the meaning of Order 23, Rule 3 
of the Code of Civil Procedure and a decree 
be passed under that provision. The trial 
Court did not accept the contention because 
the plaintiff had not given his consent to the 
decision of the suit in terms of the award. It 
held that without such consent the dispute 
could not be deemed to have been settled be- 
tween the parties out of Court. The applica- 
tion was accordingly rejected and the suit was 
directed to be proceeded with. The defen- 
dant went up in appeal. The appellate Court 
took the same view as was taken by the trial 
Court. It also held that the award, not hav- 
ing been made in accordance with the provi- 
sions of the Arbitration Act, could not be 
given effect to as an award, and without the 
consent of- the plaintiff could also not be re- 
garded a compromise within the meaning of 
Order 23, Rule 3, Civil P. C. The defendant 
has raised the same pleas in the Revision. 
According to the learned counsel for the ap- 
plicant the parties should be deemed to have 
settled their dispute out of Court in terms 
of the award within the meaning of Order 23, 
Rule 3 of the Code of Civil Procedure. The 
submission is that by stating in the applica- 
tion (20-C) D/- 7-9-70 that the suit may finally 
be decided in terms of the award that may be 
given later on, the parties should be deemed 


= to have settled their dispute by a compromise 
: in terms of the award that was to follow. 


There is no merit in the contention. 
1974 Alli/4 IT G-13 
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3. Obviously, the award, having not 
been made in accordance with the provisions 
of the Arbitration Act, could not as such be 
treated to be a valid award to form the basis 
for the decision of the suit. The only pro- 
vision in the Arbitration Act which permits 
the decision, of the suit on the basis of an 
award is Section 47, which reads as under: 

Section 47 :— “Subject to the provisions 
of Section 46, and save in so far as is other- 
wise provided by any law for the time being 
in force the provisions of this Act shall ap- 
ply to all arbitrations and to all proceedings 
thereunder : 


Provided that an arbitration award other- 
wise obtained may with the consent of all 
the parties interested be taken into considera- 
tion as a compromise or adjustment of a suit 
by any Court before which the suit is pend- - 
in 


This proviso leaves no doubt that an arbitra- 


tion award by itself does not amount to a 
compromise or adjustment of a suit. If it 


‘were not to be so, the proviso would not 


have required the obtaining of fresh consent 
to the award. Order 23, Rule 3 of the Code - 
of Civil Procedure states :— 


“Where it is proved to the satisfaction 

of the Court that a suit has been adjusted 
wholly or in part by any lawful agreement 
or compromise, or where the defendant satis- 
fies the plaintiff in respect of the whole or 
any part of the subject-matter of the suit, the 
Court shall order such agreement, compro- 
mise or satisfaction to be recorded, and shall 
pass a decree in accordance therewith so far 
as it relates to the suit.” 
The essential ingredient of Rule 3 of Order 23, 
Civil P. C. is the agreement or compromise. 
An agreement or compromise between the 
parties can only be where the parties them- 
selves agree to a settlement. It requires a 
consensus of mind of the parties themselves. 
In Websters New International Dictionary 
the word ‘agreement’ in legal terminology is 
stated to mean: 


“A concurrence in an engagement that 
something shall be done or omitted; an ex- 
change or promise, mutual understanding, ar- 
rangement, or stipulation.” 

‘Compromise’ according to the Concise Ox- 
ford Dictionary means: 

' “Settlement of dispute by mutual con- 
cession”. 
Neither ‘agreement’ nor ‘compromise’ com- 
templates the imposition on parties a decision 
by somebody else. The terms do not include 
within their ambit an arbitration award how- 
soever secured. Where the settlement is not 
by voluntary act of the parties themselves, 
i.e., through the application of their own 
minds, it cannot be an agreement or com- 
promise entered into by the parties. If a 
matter is left to be decided by a third 
person, then his decision would not be an 
agreement or compromise between the par- 
ties, but would be an award. Order 23, 
Rule 3, Civil P. C. does not contemplate an 
‘award’ in the terminology of ‘agreement or 


“~ 
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compromise’. It is for this reason that pro- 
viso to Section 47 of the Arbitration Act was 
enacted. Similar was the view taken by a 
Full Bench of this Court in the case of 
Moradhwaj v. Bhudar Das, AIR 1955 All 
353 (FB). It was observed: 


“The words “with the consent of all the 
parties interested” are intended to resolve the 
conflict that prevailed before the Act came 
into force. These words obviously have re- 
ference to the award. All the parties interest- 
ed must consent to the ‘award’ being given 
effect to. Where they do not so consent, the 
award cannot be taken into consideration as 
a compromise or adjustment. The consent 
of the parties to the reference merely and 
not to the award can by no stretch of imagi- 
nation be deemed to be a consent to the 
award itself as actually made.” 


4, The application dated 7-9-1970 
shows that the parties were contemplating a 
compromise and for that purpose had agreed 
to refer the dispute to arbitration and after 
the award was to be given, the suit was to be 
decided in terms of the award. If the law 
did not permit the Court to decide the suit 
in terms of the award obtained in a manner 
not provided by the Arbitration Act, mere 
agreement of the parties that the suit be decid- 
ed in terms of the award will not confer any 
power on the Court to decide the suit in 
terms of the award. The suit can be decided 
in terms of such an award only by treating 
it as a compromise or adjustment, but that 
too cannot be done unless both the parties 
consent thereto, This requirement about con- 
sent is embodied in the proviso to Section 47 
of the Arbitration Act. The agreement men- 
tioned in application No. 20-C could not 
amount to the consent to the award within 
the meaning of the proviso to Section 47 of 
the Arbitration Act, or even otherwise, be- 
cause the consent had to be a consent to the 
decision contained in the award and the same 
could not possibly be given before the award 
had been made. Consent contemplated by 
the proviso to Section 47 is the consent given 
after the award to the terms of the award 
and not the prior consent to be bound by 
the award. ‘This was also the view taken by 
this Court in the case of AIR 1955 All 353 
(supra). The award, not being consented to 
by the plaintiff after it was given by the arbi- 
trators, could not be deemed to record the 
agreement or compromise between the parties 
and could not amount to a settlement of the 
dispute through compromise for the purpose 
of Order 23, Rule 3, Civil P. C. 


5. Learned counsel for the applicant 
cited the following cases for establishing the 
proposition that there can be a compromise 
within the meaning of Order 23, Rule 3, Civil 
P. C. even in cases where the final settlement 
is reached not directly but through the inter- 
‘vention of a third person: Kedar Nath v. 
Badri Prasad, AIR 1972 All 453; Saheb Ram 
v. Ram Newaz, AIR 1952 All 882 (FB); 
Munshi Singh.v. Ewaz Singh, AIR 1952 AIl 


Prem Singh v. Hukam Singh (FB) 


A.I.R. 


890 (FB); Munnaluri Venkateswarlu v. 
Vaddula Narasi Reddy, AIR 1961 Andh Pra., 
71 (FB); (Hakim) Bashir Ahmed v. Sadiq Ali, 
AIR 1929 Oudh 451; Mohammad Abdur 
Razaque v. Abdul Majid, AIR 1957 Pat 656: 
Rameshwar Lal v. Mangi Lal, AIR 1964 Pat 
374, These are cases where the Court had 
decided the suit either on the basis of special 
oath or on the basis of some specific material 
agreed by the parties to be taken as final basis 
for the decision of the dispute. All the ‘cases 
cited were the cases in which the question 
was about the maintainability of appeal where 
a decision was given by the Court in the 
aforesaid circumstances and it was held that 
in such circumstances there was no right of 
appeal. Such cases can provide no authority 
for holding that an award given otherwise 
than in accordance with the provisions of 
the Arbitration Act, would be deemed to be 
a compromise within the meaning of either 
Order 23, Rule 3, Civil P. C. or the proviso 
to Section 47 of the Arbitration Act. None 
of the cases cited by the learned counsel dealt 
with the proviso to Section 47 of the Arbitra- 
tion Act or its effect on the provisions of 
Order 23, Rule 3, Civil P. C. It is not neces- 
sary, therefore, to discuss the cases separately 
or in further detail. 

6. The courts below thus have com- 
mitted no error in refusing to decide the suit 
in terms of the award relied upon by the 
defendant. The revision, accordingly, fails 
and is dismissed with costs. 

Revision dismissed. 
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FULL BENCH 
SATISH CHANDRA, R B. MISRA, 


HARI SWARUP, K. N. SETH AND A 
BANERJI, JJ. 


Prem Singh and others, Appellants v. 
Hukam Singh and others, Respondents. 


Secial Appeals Nos. 719 and 720 of 
1968, D/- 10-10-1973, against Judgment of 
G. C. Mathur J., in C. M. W. No. 410 of 
1967, D/- 9-7-1968. 

(A) U. P. Tenancy (Amendment) Act, 
1947 (X of 1947), Section 27 (3), Proviso — 
Person declared sub-tenant under the proviso 
— Whether holds land from year to year 
or for a fixed period? 

(Per majority. Hari Swarup, J. Contra), 
Section 27 (3) of the 1947 Amendment Act 
was a part of the U. P. Tenancy Act, 1939 
and was in substance a proviso to Sec- 
tions 165, 171 and 180 of that Act. The 
proceedings under Section 27 (3) thus being 
under the U. P. Tenancy Act, 1939, all the 
various provisions dealing with sub-tenants 
pose applicable to the proceedings under 
jt. 

The proviso to Section 27 (3) has to be 
read as having the effect of a retrospective 
declaration as a sub-tenant with a prospec- 
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tive immunity from ejectment for three 
years. Though the immunity from eject- 


ment is for a fixed period of 3 years, it is 
bound to be much larger because of the 
inclusion of the preceding period of time 
in the sub-tenancy, which period is liable to 

from case to case depending on the 
date of his induction and the date of de- 
claration of sub-tenancy. Persons declared 
to be sub-tenants of reinstated tenant under 
the proviso to sub-section (3) of Section 27 
of the U. P. Tenancy (Amendment) Act 
1947 thus hold the land from year to year 
and not for a fixed period. 1962 All LJ 229 
and 1972 RD 266, Overruled. AIR 1973 All 
120 (FB), Approved. ` (Paras 9, 10, 11) 


Œ) U. P. Zamindari Abolition Rules 
(1951), Third Appendix, S. No. 25 (2) Limi- 
tation — Amemdment to, d/- 20-11-1954 
changing period of limitation for suits umder 
Section 202 (b) of the Act —- Whether re- 
trospective im cperatiom so as to affect vest- 
ed rights? (X-Ref:— U.. P. Zamindari 
Abolition and Land Reforms Act, 1951 (1 of 
1951), Sectioms 230; 344). 

(Per majority; Hari Swarup, J. Contra). 

The person or Authority exercising su- 
bordinate legislative functions cannot make 
a rule, regulation or bye-law which can 
operate with retrospective effect., It can be 
retrospective only if it is authorised either 
in express terms or by necessary implication 
flowing from the statutory provisions. Sec- 
tion 230 of the U. P. Zamindari Abolition 
Act 1950 (1 of 1951) confers rule-making 
power for the purposes of carrying into ef- 
fect the provisions of Chapter VII of the 
Act, consisting of Sections 129 to 230. The 
rules made under Section 230 thus will have 
to carry into effect the provisions of Sec- 
tion 204 (conferring upon ‘asamis’ the status 
of Sirdars) as well. 

The Legislature has enunciated its policy 
of conferring the status and rights of a Sir- 
dar upon an assami if a suit for his eject- 
ment is not brought within the prescribed 
period. The power to make rules to carry 
into effect these provisions could not pos- 
sibly be held to include a power to alter this 
basic and fundamental policy of the legisla- 
ture; hence such power, therefore, cannot 


' extend to nullifying the effect of Section 204 


of the Act. 


Though a rule relating to limitation 
period is under general principles of law a 
matter of procedure and as such can be re- 
trospective, yet it cannot be recognised to 
have a retrospective operation which would 
divest persons of rights vested in them under 
Section 204. 


The amendments introduced to S. No. 25 
(ii) of the Third Appendix to the Z. A. 
Rules 1951 by the Notf. d/- 20-11-1954 can- 
not therefore be held to be retrospective in 
operation. 

From Section 184 of the Z. A. Act 1950 
and U. P. Tenancy Act, 1939, Section 82, it 
can be inferred that the cause of action for 
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a suit for ejecement can only arise after 
landholder has given notice to the tenant. 
(1881) ILR 7 Cal 710, Applied. ` 
(Paras 18 to 20) 
S. S. Varma and R. S. Varma, for Ap- 
pellants; S. P: Srivastava, Swami Dayal, 
R. S. Misra and Standing Counsel, for Res- 
pondents. 


SATISH CHANDRA, J..— Hukam 
Singh, respondent No. 1, was the occupancy 
tenant of the holding in dispute. On 20th 
May, 1944, the zamindar obtained a decree 
for his ejectment under Section 171 of the 
U. P. Tenancy Act, 1939. The decree was 
executed and possession taken by the zamin- 


dar. Thereafter, he let out the land to the 
predecessor of the present appellants, On 
coming into force of the U.P. Tenancy 


(Amendment) Act 10 of 1947 Hukam Singh 
made an application for reinstatement to 
the holding. This application was allowed 
on 10th January, 1949. Under the proviso 
to Section 27 (3) of the Amending Act, the 
present appellants were declared sub-tenants 
not liable to ejectment for three years. The 
three years immunity expired on 10th Janu- 
ary, 1952. 


2. In 1955 Hukam Singh filed a suit 
for a declaration under Section 229-C of the 
U. P. Zamindari Abolition and Land Re- 
forms Act that he was the sirdar in posses- 
sion of the land in dispute and that the pre- 
sent appellants had no right in it. He also 
filed a similar declaratory suit in the civil 
Court. The revenue Court suit was dismis- 
sed for non-prosecution. During the. pen- 
dency of the civil suit Ch. IXA of the 
Zamindari Abolition Act came into opera- 
tion. On Sth July, 1956, Hukam Singh made 
an application under Section 240-G of this 
Act praying for the removal of the names 
of the present appellants as sirdars from the 
revenue papers. It appears that subsequent- 
ly in 1957 Hukam Singh instituted yet an- 
other declaratory suit against the present ap- 
pellants. In that suit it was prayed in the 
alternative that if the defendants are held 
to be in possession, a decree for their eject- 
ment under Section 202 of the Zamindari 
Abolition Act may also be granted. While 
these proceedings were pending, the land in 
dispute came under consolidation operations. 


3. Hukam Singh filed objections 
under Section 9 of the U. P. Consolidation 
of Holdings Act claiming to be the Sirdar 
of the plots. He claimed that soon after the 
expiry of the three year period on 10th 
J anuary, 1952, he obtained possession and 
was since then in cultivatory possession of 
the plots. He being an occupancy tenant, 
became a sirdar under Section 19 of the 
Zamindari Abolition Act. . | 
_ 4 The appellants contested the objec- 
tion. Their case was that they had themsel- 
ves continued to be in cultivatory possession 
throughout. As sub-tenants they became asa- 
mis under Section 21 (1) (c) of the Zamin- 
dari Abolition Act. The cause of action 
for their ejectment accrued on 10th Janu- 
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ary, 1952. At that time the prescribed period 
of limitation was one year. On the expiry 
of that prescribed period of limitation, they 
became sirdars under Section 204 of the Act. 


5. The consolidation authorities con- 
currently found that the erstwhile sub-tenants 
had continued to remain in possession of the 
plots. Hukam Singh never regained posses- 
sion. After the expiry of the prescribed 
period of limitation of one year, the title of 
Hukam Singh extinguished and the present 
appellants became sirdars under Section 204. 


6. Feeling aggrieved, Hukam Singh 
filed a writ petition in this Court. A learned 
single Judge, relying upon the decision of an- 
other single Judge in Khubi Singh v. Joint 
Director of Consolidation, 1968 RD 23, held 
that the amendment to Entry 25 in Appen- 
dix III of the Zamindari Abolition and 
Land Reforms Rules, whereby the period 
of limitation of one year was substituted by 
‘none’, was retrospective. After the amend- 
ment there was no period of limitation for 
such a suit and so the erstwhile sub-tenants 
did not become sirdars. The contrary view 
of the Deputy Director of Consolidation 
was manifestly erroneous in law. On this 
view the writ petition was allowed and the 
matter was sent back to the Deputy Direc- 
tor of Consolidation for disposal of the re- 
vision afresh. -The erstwhile sub-tenants 
came up in special appeal. 


Te At the hearing of the appeal it 
was urged that the sub*tenants held land 
for a fixed term on the expiry of which 
cause of action for their ejectment accrued, 
with the result that a suit for their ejectment 
ought to have been filed within one year of 
the date of vesting. In support reliance was 
placed on Unchan Singh v. Board of Re- 
venue, 1962 All LJ 229 and Purai v. Deputy 
Director of Consolidation, 1970 RD 249. It 
was also urged on behalf of the appellants 
that the amendment to Entry 25 of Appen- 
dix III of the Rules was not retrospective so 
as to take away rights of a sirdar which had 
already accrued and vested in an erstwhile 
asami. The Bench observed that the vital 
question for consideration was on what day 
would the cause of action arise under Sec- 
tion 202 (b) for filing a suit for ejectment of 
an asami mentioned in clause (b) of Sec- 
tion 21 (1). It observed that the decision in 
Unchan Singh’s case proceeds on the assump- 
tion that the declaration of sub-tenancy 
under the proviso to Section 27 (3) created 
a sub-lease for a fixed period of three years. 
It felt that this decision requires reconsidera- 
tion. The Bench observed that a Full Bench 
in Aziz Alam v. Deputy Director of Consoli- 
dation, 1972 RD 266, had observed that in 
Unchan Singh’s case the asami held land 
for a fixed period of three years under Sec- 
tion 27 of the U. P. Tenancy (Amendment) 
Act, 1947. Since this observation may im- 
ply an approval of the assumption in Un- 
chan Singh’s case the Bench felt that it is 
desirable that the matter may be heard by a 
still larger Full Bench. It referred the fol- 


ALR 
lowing questions of law for decision to a 
larger Full Bench: 

“(1) Whether persons declared to be sub- 
tenants under the proviso to sub-section (3) 
of Section 27 of the U. P. Tenancy (Amend- 
ment) Act, 1947, hold the land from yeag 
to year or for a fixed period within mean- 
ing of Section 202 (b) of the Zamindari 
Abolition Act? 


(2) Whether the amendments introduced 
to serial No. 25 (2) of the third appendix of 
the Zamindari Abolition Rules by the notifi- 
cation dated 20th November, 1954, were Ire- 
trospective in operation?” 


8. In regard to the first question the 
position is that sub-section (1) of S. 27 of 
the U. P. Tenancy (Amendment) Act, No. X 
of 1947 entitled certain classes of ejected ten- 
ants mentioned under clauses (a), (b) and (c) 
thereof to apply for reinstatement to the 
holding. Such an application could be made 
within six months from the date of the com- 
mencement of that Act, namely, 14th June, 
1947. Sub-section (3) of S. 27 provided: 


“(3) On receipt of an application under 
sub-section (]) or sub-section (2) the Court 
shall give notice to the landholder and to the 
tenant, if any, in possession of the whole or 
part of such holding. After making such 
enquiry as may be necessary, if the Court is 
Satisfied that the applicant was so ejected of 
dispossessed, it shall order that the applicant 
be reinstated in such holding or part thereof, 
as the case may be, and that any other per- 
son in possession of it be ejected therefrom: 


Provided that if such holding or any part 
thereof is in the possession of any person to 
whom the landholder had let it out before the 
first day of September, 1946, such person not 
being a relation, dependant or servant of the 
Jandholder, the Court instead of ordering the 
ejectment of such person shall, notwithstand- 
ing the provisions of any law for the time 
being in force, declare him to be the sub-ten- 
ant of the applicant in respect of such hold- 
ing or such part. The person so declared as 
a sub-tenant shall not be liable to ejectment 
until after the expiry of three years from the 
date of the declaration. In such a case, the 
rent payable by the applicant to the land 
holder shall be the rent payable by him for 
such jand before his ejectment or the amount 
calculated according to the circle rates which 
ever is less, and the rent payable to the ap- 
plicant by the person declared as sub-tenant 
shall be the amount payable by such person 
to the landholder immediately before the dec- 
laration or twelve and a half per cent., over 
and above the amount calculated according 
to the circle rates applicable to hereditary 
tenants, whichever is higher.” 

Sub-section (5) is also material. It reads: 


“(3) On reinstatement, the rights and 
liabilities of the applicant existing on the date 
of his ejectment or dispossession in respect 
of the holding or any part thereof from which 
he was ejected or dispossessed, shall revive 
subject to the proviso to sub-section (2).” 
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For the appellant it was submitted that 
the declaration of sub-tenancy under the pro- 
viso to sub-section (3) makes the subsequently 
inducted tenant a statutory sub-tenant. His 
only right is to remain in possession for threa 
years and thereafter he ceases to be the sub- 
tenant. Hence the creation of sub-tenancy 1s 
for a fixed term of- three years from the date 
of declaration. On expiry of this term he 
having ceased to be a sub-tenant, his continu- 
ed possession will be as a trespasser. There 
are several difficulties in accepting this sub- 
Mission. 

9, The proviso declares the person to 
be the sub-tenant of the reinstated tenant, in 
regard to the holding. Thus a privity of 
estate is established between the reinstated 
tenant and the sub-tenant in respect of the 
holding. The proviso says that the person so 
declared as a sub-tenant shall not be liable to 
ejectment for three years. It does not say 
that the person shall be declared as a sub- 
tenant for three years. The reason appears 
to be that if the sub-tenant had been given a 
fixed term tenancy for three years, he would 
not have been able to gain immunity from 
ejectment even for this period of three years. 
Section 27 (3) of the Amendment Act was a 
part of the U. P. Tenancy Act, 1939. In 
Ramesh Chand v. Board of Revenue, (AIR 
1973 All 120 para 14) a Full Bench held that 
Section 27 deals.with the ejectments effected 
prior to the amendment under Sections 165, 
171 and 180 of the principal Act. In a way 
Section 27 was intended to amend the effect 
of Sections 165, 171 and 180. Section 27 
was in substance a proviso to each of these 
three sections. The proceedings under S. 27 
of the Amendment Act are proceedings under 
the U. P. Tenancy Act, 1939. Thus the per- 
son who was declared as a sub-tenant will be 
deemed to be a sub-tenant within meaning 
of U. P. Tenancy Act, 1939 and its various 
provisions dealing with sub-tenants will be ap- 
plicable. Under Section 39 (2) of the U. P. 
Tenancy Act a sub-fenant cannot sub-let a 
holding. Section 171 of the U. P. 
Tenancy Act provides for ejectment of ten- 
ants for illegal transfers, sub-lettings etc. 
the declared sub-tenant were to illegally sub- 
let his holding he would be immediately liable 
to ejectment under Section 171. But. the 
Legislature wanted to give a complete im- 
munity from ejectment to such declared sub- 
tenants for three years. That is why it was 
expressly provided that such sub-tenant will 
not be liable to ejectment until after the 
expiry of three years from the date of the 
declaration. This was not with a view to 
confer a fixed term tenancy for three years, 
but to give him a prospective immunity from 
ejectment for three years in spite of his being 
a sub-tenant. who would have otherwise been 
liable to ejectment even prior to that term 
of years. l 


10. The matter can be looked at from 
a slightly different view point. On the eject 
ment of a‘tenant if the land is let out to.an- 
other tenant the newly inducted tenant be 
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comes the hereditary tenant; but after rein~ 
statement of the previous tenant what will be 
the status ‘of the subsequently inducted tenant 
for the period between his induction and his 
declaration as a sub-tenant? This matter was 
considered by a Full Bench of this Court in 
AIR 1973 All 120 (supra paras 18 to 21). 
The Bench held that sub-section (5) of S. 27 
provides for the revival of the rights of eject- 
ed tenant. The effect is nullification of opera- 
tion of the decree for ejectment. With the 
revival of the tenancy rights of the ejected 
tenant, the position would be that tbe person 
who was inducted later would no longer be 
entitled to the rights and status of the here- 
ditary tenant. The necessary consequence and 
effect of the revival of the rights would be 
the nullification of whatever rights may have 
initially accrued to the subsequently inducted 
person. The nullification is co-extensive with 
the revival. Since the pre-existing rights and 
liabilities of the original tenant revive, their 
revival can be effective only if the nullifica- 
tion of the rights and obligations of the sub- 
sequently inducted tenant is co-extensive in 
duration. The subsequently inducted tenant 


could ‘not hence validly say that he was ever 


the hereditary tenant of the holding. The 
Full Bench observed :— 


“The question then arises as to the status 
of the subsequently inducted person. It has 
been seen that his status as a hereditary ten- 
ant is nullified by the order of reinstatement. 
Under the proviso to Section 27 (3) the Court 
is to declare such person as the sub-tenant 
of the applicant, entitled to remain in posses- 
sion for a fixed period of three years from 
the date of the declaration. The proviso does 
not expressly say that the declaration as a 
sub-tenant is to be prospective. The only 
prospective provision is about exemption from 
liability to ejectment for three years from 
the date of the declaration. In our opinion, 
the proviso ought to be read as having the 
effect of a retrospective declaration as a sub- 
tenant with a prospective immunity from 
ejectment for three years. Read this way, 
the proviso has the merit of not leaving a 
vacuum in regard ‘to the period between his 
induction and the date of the declaration as 
sub-tenant. The declaration as sub-tenant is 
effective for this prior period as well with the 
result that for this intervening period the ap- 
plicant remains the hereditary tenant, the sub- 
sequently inducted person being his sub- 
tenant.” 


Since the sub-tenant is deemed to be a 
sub-tenant for this prior period as well it 
cannot be said that the declaration is as a 
sub-tenant for a fixed period of three years. It 
is true that the sub-tenant gets an immunity 
from ejectment for three years, but his term 
as a sub-tenant is bound to be much larger 
because of the inclusion of the preceding 
period of time in the sub-tenancy. The pre- 
ceding period is liable to vary from case to 
case, depending on the date of his induction 
and the date of declaration. In some cases 
it may be an year only and in some others 
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it may be several years. It is hence not pos- 
sible to predicate any certain period for which 
the subsequently inducted person would -be 
deemed to have been declared a sub-tenant. 
This also goes to show that the declaration 
as a sub-tenant is not for any fixed period. 
In agricultural tenancies if the term is not 
fixed, the tenancy is from year to year. In 
1972 RD 266 a Full Bench held that in 1962 
All LJ 229, the asami held land for a fixed 
term of three years under the provisa to Sec- 
tion 27 (3) of the Amendment Act, 1947. A 
perusal of the decision in Unchan Singh’s case 
1962 All LJ 229 shows that the Bench did 
not discuss the question whether the person 
declared under the proviso to Section 27 (3) 
was a sub-tenant from year to year or for a 
fixed term. But that seems to be the assumed 
implication in the decision. This view and 
its implied approval in Aziz Alam’s case 1972 
RD 266 does not lay down the law correctly. 


11. In 1970 RD 249 a Bench held that 
the question whether an asami holds from 
year to year or not is to be gathered from the 
terms of Section 21 of the U. P. Act No. 1 of 
195] and that only asamis of certain cate- 
gories have been classed as asamis from year 
to year and the asamis outside those cate- 
gories cannot be classed as asamis from year 
to year. According to this decision only 
asamis mentioned in Section 21 (2) (occupants 
of grove land) would be Asamis from year to 
year while all other cases of asamis men- 
tioned in various clauses of Section 21 (1) 
ill not. 


12. Sub-section (2) makes persons re- 
corded as occupants of grove land in the re- 
venue papers of 1356F asamis, entitled to take 
or retain possession from year to year. Since 
under this provision occupants, namely, tres- 
passers who. had no pre-existing legally re- 
cozgnised interest in the land, were conferred 
the status of asamis, it became necessary to 
specify the term for which they would be en- 
titled to hold the land as asamis. Sub-sec- 
tion (1) of S. 21, however, deals with various 
categories of tenants, and persons who had 
subsisting rights in the land on the date im- 
mediately preceding the date of vesting. It deals 
with various kinds of tenants, viz., a non-oc- 
cupancy tenant, a sub-tenant of grove land, a 
sub-tenant referred in the proviso to sub-sec- 
tion (3) of S. 27, a mortgagee in possession, 
a non-occupancy tenant of pasture land, a 
non-occupancy tenant of land set apart for 
taungya plantation and tenant of sir etc. Since 
these categories of persons had the right to 
hold the land either from year to year or for 
a fixed term depending upon their pre-existing 
law and their contract, the Legislature did not 
specify the term of these persons; because it 
did not intend to effect any change in their 
terms. The categories of persons mentioned 
in sub-section (1) stand in an entirely dif- 
ferent position than the trespassers covered by 
sub-section (2}. Hence from the provision of 
an year to year term for the trespassers men- 
tioned in sub-section (2), an implication that 
all the categories of tenants mentioned in 
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various clauses of sub-section (1) will have a 
fixed term tenancy cannot be inferred. The 
question whether a person declared to be a 
sub-tenant under the proviso to S. 27 (3) holds 
Jand from year to year or for a fixed term 
will depend upon a consideration of that pro- 
vision and not upon Section 21. 


13. The second question is whether 
the amendments introduced to serial No. 25 
(2) of the third appendix of the Zamindari 
Abolition Rules by the Notification dated 16th 
November, 1954, were retrospective in opera- 
tion? Section 202 provided for the ejectment 
of asamis. - Clause (b) thereof referred inter 
alia, to such declared sub-tenants. Column 4 
of Entry 25 (ii) in Appendix DI of the Za- 
mindari Abolition Rules prescribed the period 
of limitation of one year for a suit under 
Section 202 (b) and under column No. 5 the 
time began to run:— 


“From the date on which the cause of 
action arose under Section 202 (b).” 
By a notification dated 8th October, 1952, the 
U. P. Legislature amended the Zamindari 
Abolition Rules. Paragraph 42 (1) of this 
notification stated: 


“For the existing entry in column 5 

against serial number 25 (ii) the words ‘from 
the date of vesting where the cause of action 
arose under Section 202 (b) before the date 
of vesting and in all other cases from the 
date on which the cause of action arose’ shall 
be substituted.” 
The prescribed period of one year continued 
as before. So, in cases where the cause of 
action for ejectment of an asami under Sec- 
tion 202 (b) arose before the date of vesting, 
the suit had to be filed within one year from 
the date of vesting. Thereafter it would be 
barred by limitation. If no such suit was 
filed by 30th June, 1953, the erstwhile asami 
became a sirdar under Section 204 of the Act. 
By a notification dated November 20, 1954, 
entry No. 25 (ii) was again amended. Para- 
graph 6 (3) of this notification provided: 


“The existing entries in columns 4 and 5 

against the item (ii) of serial No. 25 shall be 
deleted and the word ‘none’ shall be inserted 
in both the columns.” 
The result was that the provision of one year’s 
period of limitation was repealed and so was 
the requirement that time was to run from 
the date when the cause of action arose. 


14. On behalf of the appellants it was 
urged that the amendment made in entry 
No. 25 (ii) on 20th November, 1954, operates 
prospectively. It will not revive causes of 
action which had become dead because suits 
thereon had become barred by limitation be- 
fore the amendment came into force. This 
amendment does not by its language purport 
to take away rights of a sirdar which had 
already accrued and vested in the erstwhile 
asami under Section 204 of the Act. Learned 
counsel invited our attention to 1962 All LI 
229. This case fully supports the submission. 
In this case V. Bhargava, J. speaking for the 
Bench held that the amendment introduced in 
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the Appendix changing the period of limita- 
tion did not purport to be retrospective at all; 
although, if it was retrospective, a further 
question may arise whether the State Gov- 
ernment exercising delegated authority to make 
rules had the power to legislate retrospectively 
in the matter of limitation. This decision was 
followed by another Division Bench in Purai 
y. Dy. Director of Consolidation, 1970 RD 
249 and in Gaurishanker Pandey v. Deputy 
Director of Consolidation 1970 RD 317; and 
also by the Board of Revenue in Hari Ram 
v. Zakia Begum, 1970 RD 330. 


Learned counsel for the respondents, 
however, urged that in its very nature the 
amendment was retrospective because other- 
wise the amendment would be infructuous. 
The object of benefiting the reinstated tenant 
would be defeated in a very large number of 
cases. There will hardly be some rare cases 
in which the orders of reinstatement have 
been passed after 1950 so that the caúse of 
action for a suit for ejectment mav survive 
till the amendment of 20th November, 1954. 
The law is not amended for the benefit of 
rare cases but for the benefit of the people 
in general. Learned counsel placed reliance 
upon the decisions of the Board of Revenue 
in Ram Singh v. Laxmi Narain, 1957 RD 
373 and Basantu v. Jhangai, 1959 RD 245 and 
a single Judge decision of this Court in 1968 

D 23. 


15. The primary question is whether 
the State Government exercising delegated 
authority to make rules had power to legis- 
late retrospectively. The law on this point 
bas been declared by the Supreme Court in 
Income-tax Officer, Alleppey v. M. C. Pon- 
noose, AIR 1970 SC 385. Grover, J. speak- 
ing for the Court, observed (para 5):— 


“Now it is open to a sovereign legislature 
to enact laws which have retrospective opera- 
tion. Even when the Parliament enacts re- 
trospective laws such laws are — in the words 
of Willes, J. in Philips v. Eyre, (1870) 40 LJ 
QB 28 at p. 37 — ‘no doubt prima facie of 
questionable policy, and contrary to the gene- 
ral principle that legislation by which the 
conduct of mankind is to be regulated ought, 
when introduced for the first time, to deal 
with future acts, and ought not to change the 
character of past transactions carried on upon 
the faith of the then existing law.’ The 
courts will not, therefore, ascribe retrospec- 
tivity to new laws affecting rights unless by 
express words or necessary implication it ap- 
pears that such was the intention of the legis- 
lature. The Parliament can delegate its legis- 
lative power within the recognised limits. 
Where any rule or regulation is made by any 
person or authority to whom such powers 
have been delegated by the legislature it may 
or may not be possible to make the same so 
as to give retrospective operation. It will 
depend on the language employed in the 
Statutory provision which may in express 
terms or by necessary implication empower 
the authority concerned to make a rule or 


Prem Singh v. Hukam Singh (FB) (S. Chandra J.) 


[Prs. 14-17] AIL 55 


regulation with retrospective effect. But where 
no such language is to be found it has been 
held by the Courts that the person or autho- 
rity exercising subordinate legislative func- 
tions cannot make a rule, regulation or bye- 
law which can operate with retrospective ef- 
fect: (See Subba Rao, J., in Dr. Indramani 
Pyarelal Gupta v. W. R. Nathu, (1963) 1 SCR 
721 = AIR 1963 SC 274 the majority not 
having expressed any different opinion on the 
point; Modi Food Products Ltd. v? Commr. 
of Sales Tax. U. P.. AIR 1956 All 35: India 
Sugar Refineries Ltd. v. State of Mysore, 
AIR 1960 Mys 326 and S. Shivdev Singh v. 
State of Punjab, (1959) 61 Pun LR 514 = 
AIR 1959 Punj 453 (FB)).” 

So, subordinate legislation can be retrospec- 
tive only if it is authorised either in express 
terms or by necessary implication flowing 
from the statutory provisions. In view of this 
Supreme Court decision the contrary opinion 
expressed in Prithvi Chand v. Union of India, 
AIR 1967 Punj 195 at p. 198 cannot be ac- 
cepted as-laying down correct law. 


16. Chap. VIII of the U. P. Zamin- 
dari Abolition and Land Reforms Act con- 
sists of Sections 129 to 230. Sections 202 
and 204 are in this chapter. Section 230 (1) 
provides that the State Government may make 
rules for the purpose of carrying into effect 
the provisions of this chapter. Section 344 
(1) (d) of the Act provides that every power 
to make rules given by this act shall be 
deemed to include the powers to provide for 
the time within which suits, applications and 
appeals may be presented under this Act, in 
cases for which no specific provision in that 
behalf has been made herein. Section 344 (3) 
lays down that all rules made under this Act 
shall be published in the official’ Gazette, and 
Shall, unless some later date is appointed, 


come into force on the date of such publica- 
tion. 


The Legislature delegated to the State 
Government power to make rules for carrv- 
ing into effect the provisions of the Act. To 
that end it could prescribe the period of time 
within’ which suits, etc. may be filed except 
cases for which specific provision in that be- 
half has been made under the Act. 


17. Section 202 provides for the eject- 
ment of asamis. Section 204 says that if a 
suit for ejectment of an asami of the classes 
mentioned therein is not instituted, or a decree 
obtained under such suit is not executed, with- 
in the period of limitation prescribed therefor, 
the asami shall, on the expiry of that period, 
become a sirdar of the land held by him. 
Sections 202 and 204 are thus inter-related 
provisions. When Section 230 confers rule- 
making power for the purposes of carrying 
into effect the provisions of this chapter, it 
obviously means the carrying into effect of 
every section in that chapter. If a land-holder 
fails to file a suit under Section 202 within 
the prescribed period of time, Section 204 
confers upon the asami the status and rights 
of a sirdar. The rules made under Sec. 230 
will have to carry into effect the provision 
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of Section 204 as well. If a particular rule 
has the effect of nullifying the right of a 
sirdar which has accrued under Section 204, 
it will not be carrying into effect the provi- 
sions of Section 204 but rather contravening 
it or demolishing its efficacy. It has been 
held that where a power to make regulations 
is given by a statute, no regulations made 
under the statute can abridge a right con- 
ferred by the statute itself: see R. v. Bird, 
Needs Exp., (1898) 2 QB 340. In Madurai 
Pillai v. Muthu Chetty, AIR 1914 Mad 287 
a Full Bench held thatany rule which would 
abridge a substantive right granted by a 
statute would be ultra vires unless the statute 
itself empowered the rule making authority 
to alter the provisions in the statute. Neither 
Section 230 nor Section 344 even whisper the 
grant of a rule-making power to alter the pro- 
visions of the Act. 


18. In the Delhi Laws Act case, 1951 
SCR 747 = (AIR 1951 SC 332) and Raj 
Narain Singh v. Patna Administration Com- 
mittee, AIR 1954 SC 569, the question was 
whether laws which provide that certain 
laws could be applied to certain areas with 
such modifications as the executive authority 
deemed fit to make, were constitutionally 
valid. There was specific authorisation to 
apply laws with modifications which the 
executive authority may deem fit to make. 
The Supreme Court held that such authori- 
sation will not extend to repealing laws al- 
ready in force in the area and substituting 
other Jaws with or without modifications. 
Further, the modification in law to be appli- 
ed could not effect any essential change in 
the law and alter its policy. Where delega- 
tion authorises the making of a radical 
change in the policy of the law to be ap- 
plied, such an authority could not be delegat- 
ed and its delegation was ultra vires. These 
authorities establish that even if the Legis- 
lature wants, it cannot delegate power to a 
subordinate authority to alter the policy laid 
down by the Legislature. Here the Legisla- 
ture enunciated its policy of conferring the 
status and rights of a sirdar upon an asami 
if a suit for his ejectment is not brought 
within the prescribed period. The power 
to make rules to carry into effect these pro- 
visions could not possibly be held to include 
a power to alter this basic and fundamental 
policy of the Legislature. The rule-making 
power could not hence extend to nullifying 
the effect of Section 204 of the Act. 


19. The amendments made in 1954 
being in regard to a matter of procedure 
like prescribing the period of limitation for 
a suit may, under the general principles of 
construction, be retrospective in operation, 
inasmuch as they may apply to suits filed 
after their coming into force although the 
cause of action for such suits may have ac- 
crued prior to that date. But they cannot 
be recognised to have a retrospective opera- 
tion which would divest persons of rights 
vested in them under Section 204. If in a 
given case the cause of action for a suit for 
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ejectment of an asami has perished because 
of the lapse of the prescribed period of limi- 
tation, with the consequence that the asami 
had become a sirdar, the amendments made 
in 1954 could not revive such a cause of 
action. If by any process of reasoning the 
amendment is construed as having such a 
retrospective effect, it will be ultra vires the 
Tule-making power. 


20. Under the unamended rule the 
period of limitation was one year and the 
time commenced to run when the cause of 
action arose. There was divergence of opin- 
ion in this Court as to when does cause ofi- 
action arise. In Unchan Singh’s case, 1962 
All LJ 229 (supra) it- was assumed without 
discussion that where the three year period 
of sub-tenant expires before the date of vest- 
ing the cause of action would arise on the 
date of vesting and a suit for his ejectment 
as an asami would become barred by time 
on ist July, 1954. In Zahid Ali Khan v. 
Saktey, 1968 RD 367, a learned single Judge 
held that a tenure which is held from year 
to year must first be determined by the 
Jand-holder in order to be furnished with a 
cause of action for a suit for ejectment. By 
mere inaction, i.e., by not entering into a 
fresh agreement of tenancy on the expiry of 
any particular year, it cannot be said that 
the land-holder gets cause of action as soon 
as the year expires. In Ghazi v. Waqf Ala- 
laulad, 1960 All WR (HC) 602, a Division 
Bench held that where a lease in favour of 
an asami is from year to year it cannot be 
said that the cause of action arises at the 
end of every year. A person holding the 
land year after year has a right to continue 
in possession till the lease is determined. For 
so long as there is no determination of the 
lease, the lessee can remain in possession, 
and hence no cause of action can be deem- 
ed to have arisen for the ejectment of the 
person in possession. 


21. The decision of the learned single 
Judge in Zahid Ali’s case, 1968 RD 368, 
was considered by a Division Bench in Smt. 
Vidyawati v. Board of Revenue, 1972 RD 
203 and was overruled. The Bench held 
that though under the Transfer of Property 
Act a notice under Section 106 was neces- 
sary to terminate a tenancy before a suit 
for eviction of a tenant was filed, there is 
no corresponding provision in the Zamindari 
Abolition Act. Section 190 of the Zamin- 
dari Abolition Act lays down when .the in- 
terest of an asami shall be extinguished. It 
does not provide that the interest of an 
asami can be extinguished by giving of a 
notice by the land-holder. On the other 
hand, clause (e) provides that the interest of 
an asami shall be extinguished when he is 
ejected under the provisions of this Act. Till 
he is evicted by executing a decree obtained 
in a suit filed under Section 202, he con- 
tinues to be an asami. It is, therefore, 
manifest that the giving of a notice cannot 
at all affect the rights of an asami and can- 
not put an end to the asami tenure. It was 
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held that it was not necessary for the land- 
holder to give any notice to the asami deter- 
mining his right before a suit under S. 202 
can be filed. In this case the contrary Di- 
vision Bench decision in Ghazi v. Waqf Alal- 


aulad, 1960 All WR (HC) 602, was not 
noticed. l , 
22. Tt is true that the Zamindari 


Abolition Act does not specifically prescribe 
a notice prior to the institution of a suit for 
ejectment of an asami. Section 184 of the 
Zamindari Abolition Act, however, provides 
that an asami may surrender the whole of 
his holding by giving a notice in writing to 
the Land Management Committee or the 
jJand-holder, as the case may be, intimating 
his intention to do so and by giving up 
possession thereof. Section 82 of the U. P. 
Tenancy Act, 1939, made a similar provi- 
sion for surrender by tenants. From this a 
corresponding duty in the land-holder not to 
evict without notice can be inferred on the 
line of reasoning that appealed to a Bench 
of the Calcutta High Court in Chaturi Singh 
v. Makund Lall, (1881) ILR 7 Cal 710. Sec- 
tion 20 of the Bengal Act 8 of 1869 pro- 
vided that ryots cannot relinquish without a 
notice to the landlord. The Bench held: 


“In our opinion it follows from -this, 
that a landlord cannot evict such a tenant 
without a notice; because, in order to justify 
an eviction without a notice, it must be held 
that the tenancy, unless renewed, comes to 
an end af the end of the year. But if that 
were so the ryot could throw up the land 
without a notice. 

The relation of landlord and tenant can- 
not be said to have ceased so far as the 
Jandlord’s right to evict is concerned, but 
not with reference to the ryot’s right to re- 
linguish. But it seems to us, that the re- 
lationship does not come to an end at the 
expiration of each year, without some act 
on the part’ of the landlord and tenant joint- 
ly, or of either.” : 


23. This controversy was set at rest 
by a Full Bench of this Court in 1972 RD 
266. S. N. Dwivedi, J. referring to entry 25 
(ii) of appendix IH, held that where the 
sub-tenant holds land from year to year the 
cause of action will arise only when the 
land-holder has determined the lease. In such 
a case time would run from the day on 
which the lease ceases to have effect. If ‘no 
suit is instituted within limitation, the asami 
would become a sirdar. Thus a suit for the 
ejectment of an asami holding from year to 
year will not become barred by time on Ist 
July, 1954, unless the land-holder has deter- 
mined the tenancy more than one year prior 
to that date. 

24. In the result, the answers to the 
question are:— = 

(1) A person declared to be sub-tenant 
under the proviso to sub-section (3) of Sec- 
tion 27 of the U. P. Tenancy (Amendment) 
Act, 1947, holds the land from year to year. 

(2) The amendments introduced to serial 
No. 25 (ii) of the third Appendix to the 
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tion dated 20th November, 1954, are not re- 
trospective in operation, so as to defeat vest- 
ed rights. 

R. B. MISRA, J. :— I agree. 


K. N. SETH, J.:— I agree, 

A. BANERSI, J. :—- I agree. 
questions which have been referred to the 
Full Bench for opinion are: 

_ 1. Whether persons declared to be sub- 
tenants under the proviso to sub-section (3) 
of Section 27 of the U. P. Tenancy (Amend- 
ment) Act, 1947, hold the land from year 
to year or for a fixed period within the 
meaning of Section 202 (b) of the U. P. 
Zamindari Abolition and Land Reforms -Act? 

.2. Whether the amendments introduced 
to serial No. 25 (2) of the third appendix of 
the U. P. Zamindari Abolition and Land Re- 
forms Rules by the notification dated 16th 
November 1954 were retrospective in opera- 
tion? 

Under the original Section 171 of the 
U. P. Tenancy Act if a tenant transferred 
or sublet the whole or any portion of his 
holding otherwise than in accordance with 
the provisions of the Act and the transferee 
or sub-lessee entered into possession in pursu- 
ance of the transfer or sub-lease, both the 
tenants and the person let in were liable to 
ejectment from the area so transferred of 
sublet. The respondent in the present case 
Was an occupancy tenant and had let out 
the land to some one and was therefore on 
the suit of the Zamindar ejected from the 
land in dispute. This happened in 1944, The 
present appellant was then inducted as a 
tenant by the Zamindar and he remained in 
occupation. 


29. The U. P. Tenancy Act was sub- 
sequently amended in 1947 by the U. P. Ten- 
ancy (Amendment) Act, 1947. The relevant 
section is Section 27 of this Act. The rele- 
vant portion of the section runs as follows: 

A “Reinstatement of certain ejected ten- 
an ee 

(1) If, on or after the first day of Janu- 
ary 1940, any person was ejected from his 
holding or any part thereof:— 


Pee seaeaesesaeheotevesaEe 


he may apply, within six months from the 
date of the commencement of this Act, to 
the Court which passed the decree for his 
ejectment, for reinstatement, in such hold- 
ing or part thereof, as the case may be.” 
Sub-sections (3) and (5) of Section 27 run 
as follows: 

“(3) On receipt of an application under 
sub-section (2) the Court shall give notice 
to the landholder and to the tenant, if any, 
in possession of the whole or part of such 
holding. After making such enquiry as may 
be necessary, if the Court is satisfied that 
the applicant was so ejected or dispossessed, 


58 Al. [Prs. 29-30] 


it shall order that the applicant be reinstated 
in such holding or part thereof, as the case 
may be, and that any other person in posses- 
sion of it to be ejected therefrom: 


Provided that if such holding or any 
part thereof is in the possession of any per- 
son to whom the landholder had let it out 
before the first day of September, 1946, such 
person not being a relation, dependant or 
servant of the landholder, the Court instead 
of ordering the ejectment of such person 
shall, notwithstanding the provisions of any 
law for the time being in force, declare him 
to be the sub-tenant of the applicant in res- 
pect of such holding or such part. The 
person so declared as a sub-tenant shall not 
be liable to ejectment until after the expiry 


(5) On reinstatement, the rights and li- 
abilities of the applicant existing on the date 
of his ejectment or dispossession in respect 
of the holding or any part . thereof from 
which he was ejected or dispossessed, shall 
revive subject to the proviso to -sub-sec. (3).” 


The ejected tenant filed an application 
under Section 27 (1) for his reinstatement 
and the Court gave him the declaration 
about reinstatement, but in view of the pro- 
viso to sub-section (3) of Section 27 declar- 
ed the appellant as sub-tenant of the res- 
pondet and did not pass the order ejecting 

m. 


30. Under the U. P. Zamindari 
Abolition and Land Reforms Act (herein- 
after called the Act), the original tenant who 
had been reinstated by the order under Sec- 
tion 27 became the Sirdar by virtue of Sec- 
tion 19 of the Act and the sub-tenant be- 
came Asami. 

Section 21 (c) of the Act says: 

“Notwithstanding anything contained in 
this Act, every person who, on the date im- 
mediately preceding the date of vesting, oc- 
cupied or held land as— 

(c) a sub-tenant referred in the proviso 
to sub-section (3) of Section 27 of the Unit- 
Provinces (Tenancy Amendment) Act, 
1947, 


Shall be deemed to be an asami there- 
of.” 
The relevant portion of Section 133 states: 

“Every person belonging to any of the 
following classes shall be called an asami and 
shall have all the rights and be subject to 
all the liabilities conferred or imposed upon 
asamis by or under this Act, namely, 


(a) every person who, on the date im- 
mediately preceding the date of vesting, oc- 
cupied or held land— 


(iii) as a subtenant under the provision 
of sub-section (3) of Section 27 of the Unit- 
ed Provinces Tenancy (Amendment) Act, 
1947...... i 
Subsequently, clause (a) of Section 133 was 
amended to read as follows: 
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“133. (a) every person who, as a conse- 
quence of ihe acquisition of estate, becomes 
an asami under Sections 11, 13 or 21;...” 

The relevant portion of Section 202 of 
the Act provided for the ejectment of an 
asami, It said: 

“Without prejudice to the provisions of 
Section 338 an asami shall be liable to eject- 
ment from his holding on the suit of the 
Jandholder, on the ground or grounds— 

(b) that he belongs to any of the classes 
mentioned in sub-clauses (i), (ii), iii), (vi) 
and (vii) of cl. (a) or in cl. (c) of Sec. 133 
and that he holds the land from year to 
year, or for a period which has expired or 
will expire before the end of the current 
agricultural year.” 

Sub-section (bj of Section 202 was subse- 
quently amended and was substituted by: 

“that he belongs to any of the classes 
mentioned in clauses (a), (b), (c), (e) and (g) 
of sub-section (1) of Section 21 and that he 
holds the land from year to year, or for a 
period which has expired or will expire be- 
fore the end of the current agricultural 


Section 204 of the Act provided for the 
consequences of not filing a suit for the 
ejectment of the asami. It provided: 

“If a suit for ejectment of an asami, to 
whom any of the sub-clauses (i) to (v) of 
clause (a) or clause (b) of Section 133 ap- 
plies, is not instituted, or a decree obtained 
in such suit is not executed, within the 
period of limitation prescribed therefor, the 
asami shall, on the expiry of the period, be- 
come a Sirdar of the land held by him.” 

Consequent to the amendment of Sec- 
tion 202, Section 204 was also amended in 
1958 by making it read as under: 


“If a suit for ejectment of an asami, to 

whom any of the clauses (a), (b), (c) or (d) 
of Section 21 or Section 11 applies, is not 
instituted, or a decree obtained in such suit 
is not executed, within the period of limita- 
tion prescribed therefor, the Asami shall, on 
the expiry of the period, become a Sirdar of 
the land held by him.” 
Rule 338 provided that suits, applications 
and other proceedings specified in third ap- 
pendix shall be insured within the ume 
specified therein for ihem respectively. Serial 
No. 25 (2) in appendix 3 deals with suits 
under Section 202 of the Act and provided 
one year’s limitation for the institution of a 
suit for ejectment of an Asami. The time 
was to run from the date on which the 
cause of action arose under Section 202 (b). 
This rule was subsequently amended by a 
notification dated October 8, 1952 and the 
entry was changed as under: 


“From the date of vesting where the 
cause of action arose under Section 202 (b) 
before the date of vesting; and in-all other 
cases, from the date on which cause of ac- 
tion arose.” 
subsequently, in 1954, serial No. 25 was 
again amended and instead of the period of 
limitation being one year it was mentioned 
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as ‘none’, Itis in view of the provisions 
mentioned above that the two questions have 
to be considered. 


31. Section 171 of the U. P. Ten- 
ancy Act was impliedly amended by the 
U. P. Tenancy (Amendment) Act of 1947 
and Section 27 was made applicable to all 
transactions which took place on or after 
the first day of January 1940. The effect 
was to put back the ejected tenant in 
possession. In case, however, some person 
had been inducted by the Zamindar in ac- 
cordance with law as it then stood as a ten- 
ant, he was permitted to continue for three 
years from the date of the order passed on 
the application moved by the ejected tenant 
under Section 27 of the Amendment Act. If 
the person so inducted was the relation, etc. 
of the Zamindar, he had to be ejected im- 
mediately. A sort of statutory tenancy was 
created by the proviso to Section 23 and the 
status of the occupant was declared as sub- 
tenant. In the ordinary course, he would 
have been liable to ejectment in the same 
proceedings because a tenant had a right 
under the U. P. Tenancy Act to eject the 
sub-tenant without any notice. Through the 
proviso, however, a statutory protection was 
given to a person declared sub-tenant to 
continue in possession for three years. In all 
other respects, the rights of the tenant who 
had been ejected were revived. He became 
entitled te get rent from the occupant at the 
rate: prescribed by the statute. The occupant 
did not get any interest in the property oc- 
cupied by him except the right of not being 
liable to ejectment for three years from the 
date of declaration. 


32. The contractual tenancy in favour 
of the occupant created by the Zamindar 
was put an end to by an order reinstating 
the original tenant. Tbe occupant was thus 
left with no rights under that contract. For 
the protection of the occupant, the proviso 
imposed a prohibition against the recovery 


of possession of the holding for a fixed 
period of three years. As observed in 
“Anand Niwas v. Anand Jee’, (AIR 1965 


SC 414, at p. 422, para 27): 


“A person remaining in occupation of 
the premises let to him after the determina- 
tion of or expiry of the period of the ten- 
ancy is commonly, though in law not accu- 
rately, called a ‘statutory tenant’. Such a 
person is not a tenant at all; he has no 
estate or interest in the premises occupied 
by him. He has merely the protection of 
the statute in that he cannot be turned out 
so long as he pays the standard rent and 
permitted increases, if any, and performs the 
other conditions of the tenancy. His right 
to remain in possession after the determina- 
tion of the contractual tenancy is personal; it 
is not capable of being transferred or 
assigned, and devolves on his death only in 
the manner provided in the statute. The 
right of a lessee from a landlord on the 
other hand is an estate or interest in the 
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premises and in the absence of a contract to 
the contrary is transferable and the premises 
may be sublet by him. But with the deter- 
mination of the lease, unless the tenant ac- 
quires the right of a tenant holding over, by 
acceptance of rent or by assent, to his con- 
tinuing- in possession by the landlord, the 
terms and conditions of the lease are ex- 
tinguished, and the rights of such a person 
remaining in possession are governed by the 
statute alone.” 

It is thus clear that the occupant, 
though called asub-tenant, became only a 
‘statutory tenant’ with the rights given in 
the proviso. The declaration that he is the 
sub-tenant is only for the period of three 
years during which his sub-tenancy continues 
under the proviso, and the terms under 
which he holds the sub-tenancy are given 
in the proviso itself. 


33. Section 295-A added by U. P. 
Tenancy (Amendment) Act of 1947 provides: 

“Notwithstanding any contract to the 
contrary or anything contained in this Act 
or any other law for the time being in force, 
every person, who, on the date of the com- 
mencement of the United Provinces Tenancy 
(Amendment) Act, 1947, is a sub-tenant 
shail, subject to the provisions of the pro- 
viso to sub-section (3) of Section 27 of the 
United Provinces Tenancy (Amendment) Act, 
1947, be entitled to retain possession of his 
holding for a period of five years from that 
date, and for this period nothing in sub-sec- 
tion (2) of Section 44 or Section 171 shall 
render the landholder of such sub-tenant 
liable to ejectment under the provisions of 
Section 171: 

Provided that nothing in this section 

shall authorise a sub-itenant of a person who 
belongs to one of the classes mentioned in 
Section 41 to retain possession of his hold- 
ing after the disability of such person has 
ceased.” 
Reading Section 295-A with Section 27 shows 
that a person who was holding as sub-tenant 
op the basis of a contract was permitted to 
continue in possession for a period of five 
years, but a person who was made a stalu- 
tory tenant by virtue of proviso to sub-sec- 
tion (3) of Section 27 was given- a right of 
occupancy only for three years. In either 
case, the right of the occupant was only to 
remain in occupation as sub-tenant for a 
fixed period. 


There is no provision in the U. P. Ten- 
ancy (Amendment) Act or in the parent Act 
providing for conversion of the statutory 
tenancy automatically into a contractual ten- 
ancy from year to year or-.for any other 
period. Hence, merely by continuing in 
possession after the expiry of three years a 
person declared as sub-tenant under the pro- 
viso cannot acquire any further sub-tenancy. 


34, The right to eject the occupant 
was postponed by the proviso for a period 
of three years. As scon as the period of 
three years expired, the right to eject re- 
vived. This is the date on which the original 
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tenant got the right to institute proceedings 
for his ejectment. It would be this date on 
which the occupation of the declared sub- 
tenant will become without authority of law, 
that the cause of action for his ejectment 
will arise. If the tenant had instituted pro- 
ceedings for his ejectment before the vesting 
under the U. P. Zamindari Abolition and 
Land Reforms Act, the cause of action would 
have been deemed to have 
date the bar created by the proviso to Sec- 
tion 27 (3) had ceased to be operative. As 
there was no provision in the U. P. Tenancy 
Act, for giving a prior notice for initiating 
proceedings for ejectment of a sub-tenant or 
for termination of sub-tenancy, there could 
be no other date creating the cause of action 
for proceedings to eject such a sub-tenant. 
` The cause of action for ejectment of a sub- 
tenant under the proviso to sub-section (3) 
must therefore be deemed to arise immediate- 
ly after the expiry of three years from the 
date of declaration under the proviso. 


35. The U. P. Zamindari Abolition 
and Land Reforms Act had created new 
rights and made also the persons who had 
been declared sub-tenants under the afore- 
discussed proviso, Asamis of the tenants who 
became Sirdars under Section 19 of the Act. 
But the right to eject such an Asami was 
continued. The sub-tenant was given the 
new status of Asami, even though the cause 
of action for his ejectment may have arisen 
even prior to the enactment. This is clear 
from cl. (b) of Section 202 of the Act. The 
right to eject an Asami was confined by 
Section 200 of the Act to the manner pro- 
vided in Section 202 and no suit or proceed- 
ings were permitted to be initiated by a Sir- 
dar for ejectment of an Asami by virtue of 
his right to eject him under the U. P. Ten- 
ancy Act. Clause (b) of Section 202 gave 
the power to eject the Asami under three 
conditions: 

1. That he held land from year to year. 


2. That he held land for a period which 
had expired. 


3. That he held land for a period that 
would expire before the current agricultural 
year. 

If the period of three years 
prior to the enforcement of the Act, 
the Asami was made liable to eject- 
ment within the period of one year from the 
date on which the cause of action arose 
under Section 202 (b). The limitation as it 
stood at the commencement of the Act and 
the Rules was thus to run from the date of 
the cause of action, ie. the date on which 
the period of three years had expired. This 
had given different periods of limitation for 
institution of suits under Section 202 (b) 
even though fresh rights of Asami, Sirdar 
and Bhumidhar had been created by the 
Act. To remove this discrepancy and to 
make the law operate evenly, the entry 
No. 25 in the Appendix III of the Rules 
was amended in the manner indicated above 


had expired 
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and the limitation in all cases where the 

cause of action had arisen prior to the en- 
forcement of the Act, was made one year 
from the date of vesting. This was made 
only in respect of those matters where the 
cause of action had arisen for a suit under 
Section 202 (b) before the date of vesting. 
In other respects the date on which the 
cause of action arose was made the point 
of time for the commencement of limitation. 
The amendment had the effect of giving a 
fresh start to limitation and of arresting the 
limitation which had already begun to run 
prior to vesting. After the year from the 
date of vesting had come to an end, in all 
cases in which suits had not been instituted 
the Asamis had gained higher rights by 
virtue of the provisions of Section 204 of 
the Act. There thus remained no question 
of institution of any suit under Section 202 
(b) against those Asamis the period of whose 
lease had expired before the date of vesting 
and cause of action had arisen before that 
date. ‘This clause, therefore, became redun- 
dant and it was for this reason that it was 
later on dropped and the Rules gave an 
unlimited period of limitation to Sirdars for 
filing suits against Asamis. 


36. The question of the amendment 
being applied retrospectively becomes iñ- 
material in view of the provisions of Sec 
tion 204 in respect of those sub-tenants for 
whom cause of action had already arisen 
prior to the date of vesting. After one year 
of vesting they acquired Sirdari rights and 
the Sirdars had lost their rights. The cir- 
cumstances changed so as to leave no scope 
for filing of any suit for ejectment to those 
Asamis for whom the cause of action had 
arisen prior to the date of vesting. The 
Legislature had already by enacting S. 204 
and fixing a one year’s limitation conferred . 
higher rights on Asamis and these rights 
cannot be wiped off by an amendment of 
ey aus regarding limitation for institution 
of suits. 


_ 37. Accordingly, with respect to ques- 
tion No. 1, I come to the conclusion that 
the person declared to be sub-tenant under 
proviso to sub-section (3) of Section 27 of 
the Act holds the land for a fixed period 
within the meaning of Section 202 (b) of 
the Act and not from year to year. I give 
my opinion accordingly. 


38. As regards the second question, 
my opinion is that the amendment of the 
entry at serial No. 25 of the Third Appen- 
dix to the U. P. Zamindari Abolition and 
Land Reforms Rules by the notification 
dated 16-11-54 does not authorise the institu- 
tion of a suit for ejectment of a sub-tenant 
declared under Section 27 of the U. P. Ten- 
ancy (Amendment) Act, 1947 in whose case 
declaration had been made more than thre 
years prior to the date of vesting. 


BY THE COURT 


39. The questions referred to this 
Full Bench are answered as follows:— ' 
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Question No. 1:— 

A person declared to be sub-tenant 
under the proviso to sub-section (3) of Sec- 
tion 27 of the U. P. Tenancy (Amendment) 
Act, 1947, holds the land from year to year. 
Question No. 2:-~ 

The amendments introduced to serial 
No. 25 (ii) of the third Appendix to the 
Zamindari Abolition Rules by the notifica- 
tion dated 20th November, 1954, are not 
retrospective in operation so as to defeat 
vested rights. 

Reference answered accordingly. 
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G. C. MATHUR AND HARI SWARUP, 
JJ. and finally by D. S. MATHUR, J. on 


difference of opinion between them. 


Municipal Board, Ghaziabad; Appellant 
v. Seth Jai Prakash and 
Parties. 

Special Appeals Nos. 99 and 339 of 1966, 
D/- 31-10-1973, against Judgment of D. D. 
Seth J. in C. M. W. No. 1429 of 1959, 
D/- 3-1-1966, 

(A) U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), Section 3 (8) — 
Estate — Meaning of — Land imcluded m 
khewat entry whether estate. 

(Per G. C. Mathur and Hari Swarup, 
JJ.):— Where the land in dispute is found 
included in an entry in the khewat of a 
village, then. in the absence of any pleading 
or proof that the land is not included in 
any entry in the registers mentioned in Sec- 
tion 32, U. P. Land Revenue Act, 1901, the 
land in dispute would fall within the defini- 
tion of ‘estate’ in Section 3 (8) of the Act. 
The entries in the khewat have to be taken 
as correct until the contrary is shown. 

(Paras 6, 11, 21 & 38) 


(Œ) U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), Section 2 (1) (©) 
— Interpretation of — Land acquired for 
purposes of Railway under Land Acquisition 
Act — Surplus land sold by Railway — 
Whether covered by Section 2 (1) ©. Œ- 
Ref:— S. 1 (3).) 

The land in dispute formed part of an 
area of land acquired for the purposes of 
Railway under the Land Acquisition Act, 
1894: but in 1943 the same being surplus 
was sold by the Railway and occupied by 
the purchaser for purposes of a brick-kiln. 

Held (Per D. S. Mathur, J. (agreeing 
with G. C. Mathur, J.)) that theland in dis- 
pute was an area covered by the provisions 


of Section 2 (1) (c) of the Act. In the ab-. 


sence of any notification under Section 1 (3) 

in respect of that land the Act did not 

apply to it, and as such the land did not 
vest in the State Government. 

(Paras 37, 38) 

The two parts of Section 2 (1) (c) are 

independent and the second part beginning 
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from “or acquired under the Land Acquisi- 
tion Act etc.” cannot be covered by the 
main portion of the earlier part. i 

- (Paras 34, 35) 

(©) Interpretation of Statutes — Punc- 
tuation marks. 

Per D. S. Mathur, J:— Punctuation 
marks are not a good guide for the interpre- 
tation of a statute, though in case of any 
doubt or where the enactment is capable of 
two interpretations, the punctuation marks, 
whether added or already existing, can be 
utilised ‘for giving a proper meaning. The 
underlying object always is to determine and 
to give effect to the intention of the Legis- 
lature. (Para 31) 

(D) Interpretation of Statutes — Plain 
construction. 

Per D. S. Mathur, J.:— Ordinarily, the 
Courts of law do not have the power to add, 
substitute or delete words in the enactment 
but can adopt such a course in exceptional 
circumstances only when otherwise it is not 
possible to give effect to the intention of the 
Legislature. (Para 32) 

Ashok Gupta, for Appellant; Shanti 
Bhushan and Sudhir Chandra, Standing 
Counsel, for Opposite Parties. 

HARI SWARUP, J.— These appeals 
have been filed by the Municipal Board 
Ghaziabad, and by the State of U. P. against 
the judgment of a learned Single Judge al- 
lowing the writ petition filed by respondent 
No. 1. By his judgment the learned Single 


_ Judge has held that the land in dispute had 


not vested in the State Government under 
the U. P. Zamindari Abolition and Land 
Reforms Act and that consequently the 
State Government could not have by a noti- 


fication issued under Section 117-A of the 


a ‘vested it in the Municipal Board, Ghazia- 
ad. 


2. It appears that some land includ- 
ing plot No. 582 of village Bhojna, Pergana 
Loni, Ghaziabad, district Meerut, was ac- 
quired for the North Western Railway. 
Some of the Jand acquired was found to be 
surplus to the requirements of the Railway 
and was sold by auction on March 15, 1943, 
through the Land Acquisition Officer, Gha- 
ziabad. Sri Mukand Lal, father of Seth Jai 
Prakash who had filed the writ petition, 
purchased an area of 48.13 acres including 
plot No. 582. Since the purchase of plot 
No. 582 it was used by Sri Mukand Lal and 
after him by his son for running a brick 
kiln. Sbri Mukand Lal died on October 14, 
1952. In November, 1954, Seth Jai Prakash 
leased out plot No. 582 to Sri Nand Kishore 
on a rental of Rs. 800/- per annum. Sri Nand 
Kishore also used the land for running the 
brick kiln. After the death of Sri Nand 
Kishore in or about 1958, his son Sri Shanti 
Swarup succeeded him and became the 
lessee. 

3. On October 11, 1952, the State 
Government issued a notification under Sec- 
tion 117 of the Act vesting certain kinds of 
land situate in village Bhojna in the Gaon 
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Samaj Bhojna. Plot No. 582 was, however, 
not included by the Gaon Samaj in the list 
of land vested in it. By a subsequent noti- 
fication dated October 11, 1954, issued under 
Section -117-A of Act, the State Government 
declared, inter alia, that certain Jand in vil- 
lage Bhojna shall vest in the Municipal 
Board, Ghaziabad. Under the notification 
the Municipal Board treated the plot No. 582 
of village Bhojna to have been ‘vested in it. 
Sometime in {958 the Municipal Board made 
an application under Rule 115-C of the 
Zamindari Abolition and Land Reforms 
Rules for the eviction of Sri Nand Kishore 
from plot No. 582 on the ground that the 
plot had vested in the Municipal Board and 
that Sri Nand Kishore had made unauthoris- 
ed encroachment thereon. Sri Nand -Kishore 
having died his son Sri Shanti Swarup con- 
tested the application. By an order dated 
September 29, 1958, the Assistant Collector 
held that Sri Shanti Swarup was a licensee 
and could not be evicted. He, however, 
ordered Sri Shanti Swarup to pay Rs. 800/- 
per annum to the Municipal Board from 
November, 1954 till he continued to run 
the brick kiln. Seth Jai Prakash, who was 
owner of the plot, was not impleaded in 
these proceedings. After this order Sri 
Shanti Swarup wrote to Seth Jai Prakash 
informing him that he will not be paying 
any amount towards the rent of the plot 
to him and requested him to return the 
amounts already paid by him. Thereupon 
Seth Jai Prakash filed this writ petition. In 
this writ petition he challenged the validity 
of the notification dated August 11, 1954, 
under Section 117-A of the Act and of the 
order dated September 29, 1958, under 
Rule 115-C on the ground that the Act did 
not apply to the land in dispute. 


4, The learned single Judge held:— 


(i) that the plot in dispute was not an 
estate or part of an estate, that Seth Jai 
Prakash was not an intermediary and that 
the Zamindari Abolition Act was, therefore, 
not applicable; 


(ii) that the plot in dispute formed part 
of land acquired under the Land Acquisi- 
tion Act, 1894, and that to such land the 
Zamindari Abolition Act did not apply, as 
no notification had been issued under sub- 
section (3) of Section 1 of the Act; and 


(iii) that the order under Rule 115-C 
was illegal and without jurisdiction. 
On these findings the learned Single Judge 
allowed the writ petition, quashed the order 
under Rule 115-C and directed the Munici- 
pal Board and the State Government not 
to act in respect of the plot in dispute under 
the notification under Section 117-A of the 
Zamindari Abolition Act. Against the judg- 
ment of the learned Single Judge the State 
Government and the Municipal Board have 
filed these two appeals. The judgment and 
the findings of the learned Single Judge, re- 
ferred to above, have been challenged by 
both the appellants. 
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5. The first point urged by the learn- 
ed counsel for the appellants is that the 
learned Single Judge erred in holding that the 
plot in dispute was not an ‘estate’ or part 
of an ‘estate’. There is no averment in the 
writ petition that the plot in dispute was not 
an ‘estate’ or part of an ‘estate’. No facts 
relevant to the decision of this question were 
pleaded in the writ petition. The only fact 
mentioned in the writ petition is that some 
decades back some land had been acquired 
for the North Western Railway and that a 
portion of that land was subsequently sold 
to Sri Mukand Lal in 1943. By means of a 
supplementary affidavit filed in the appeal 
two further facts have been asserted, name- 
ly, that no land revenue was paid in respect 
of the land purchased by the purchaser or 
his successors and that no compensation was 
either stressed or paid in respect of this land 
under the Zamindari Abolition Act. The 
State Government has also filed a supplemen- 
tary affidavit in the appeał and annexed a 
copy of the extract of the Chausala Khewat 
for the period of 1359 to 1362-F. This Khe- 
wat shows that the land in dispute was in 
Mahal Muddailam and was owned by the 
Crown (Nazul) and was subsequently trans- 
ferred to Sri Mukand Lal. It was urged by 
the learned Counsel for the contesting res- 
pondents that the plot was not a ‘Mahal’ or 
part of a ‘Mahal’ and therefore, was not an 
‘estate’ or part of an ‘estate’. It may again 
be stated that it has not been asserted in 


the writ petition that the land in dispute 
was not a ‘Mahal’ or part of a ‘Mahal’. 
Since there was no ‘pleading in the writ 


petition that the land in dispute was not a 
‘Mahal’ or part of a ‘Mahal’ or that it was 
not an ‘estate’ or part of an ‘estate’ and 
since no material was placed on the record 
by the writ petitioner, there has been no 
corresponding denial or assertion of facts in 
the counter-affidavits and no material was 
provided in the counteraffidavits for meeting 
this point. In view of the pleadings of the 
parties and of the dearth of material on the 
question whether the land in dispute was or 
was not an ‘estate’ or part of an ‘estate’ it 
is not possible to uphold the finding of the 
learned Single Judge that the land in dis- 
pute was not an ‘estate’ or part of an ‘estate’, 


a Fg ‘Estate’ is defined in Section 3 (8) 
of the Zamindari Abolition Act thus:— 


“ ‘Estate’ means, and shall be deemed 
to have always meant, the area included 
under one entry in any of the registers des- 
cribed in clauses (a), (b), (c) or (d) of Sec- 
tion 32 of the U. P. Land Revenue Act 1901 
as it stood immediately prior to the coming 
into force of this Act............ 

From the copy of the Khewat Chausala fil- 
ed on behalf of the State Government it is 
apparent that the land in dispute is includ- 
ed in the entry therein. This would prima 
facie bring the land in dispute within the 
meaning of ‘estate’. There is neither any 
pleading, nor any-’evidence that the land in 
dispute is not included in any entry in the 
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cea mentioned in Section 32 of the 
Land Revenue Act. 


if Learned counsel for the petitioner 
in his effort to get out of this situation, con- 
tended that ‘estate’ has a particular meaning 
in revenue law and it means only that land 
which is settled by the State Government 
with an individual for purposes of land re- 
venue and as there has been no settlement 
of land revenue in respect of this land with 
the petitioner and no land revenue was pay- 
able earlier by the Central Government, the 
jand cannot be deemed to be ‘estate’. Learn- 
ed counsel relied on the case of Gulabbhai 
v. Union of India, AIR 1967 SC 1110, for the 
purpose of showing that the word ‘estate 
has a particular meaning. The Supreme 
Court was interpreting Article 31-A (2) and 
found that there was no definition of the 
word in the district of Daman from where 
the case had arisen and, therefore, resorted 
to the general meaning of the term in Arti- 
cle 31-A (2) (a). In this Article the expres- 
Sion ‘estate’ has been defined as under:— 


“the expression ‘estate’ shall, in relation 

to any local area, have the same meaning as 
that expression or its local equivalent has in 
the existing Jaw relating to land tenures in 
force in that area, and shall also include 
any jagir, inam, or muafi or other similar 
grant and in the States of Madras and 
Kerala any Janmam right.” 
The Supreme Court’s decision, therefore, has 
no relevance in the present case where the 
word ‘estate’ has been defined in the Act. 
Learned counsel also referred to State of 
U. P. v. Anand Brahma, AIR 1967 SC 661. 
That case too was on the interpretation of 
Art. 31-A (2) of the Constitution. The case 
before us is different on facts in which a de- 
finite record of rights exists. Learned coun- 
sel relied also on certain observations in 
Ajab Singh v. State of U. P., AIR 1957 All 
153 and Jagdatt Singh v. State of U. P., AIR 
1962 All 606, in which Section 14 (ee) of the 
U. P. Consolidation of Holdings Act was de- 
clared ultra vires. These cases stand virtual- 
ly overruled by the decision of the Supreme 
Court in Attar Singh v. State of U. P., AIR 
1959 SC 564 in which the validity of Sec- 
tion 14 (ee) was upheld. 


8. Reliance further is placed in this 
connection on the definition of the word 
‘Mahal’ in the Land Revenue Act (Act No. 3 
of 1901). The contention is that under Sec- 
tion 32 a record of rights for each Mahal 
has to be prepared and as this is not a part 
of a Mahal, the Khewat prepared in respect 
of this area is not a Khewat prepared in ac- 
cordance with law and cannot be deemed to 
be a Khewat for the purposes of Section 3 
(8) of the Act. Section 32 of the Land Re- 
venue Act of 1901 runs as under:— 


“Record of rights...... There shall be a 
record of rights for each village subject to 
such exceptions as may be prescribed, by 
rules made under the provisions of Sec. 234. 
The record of rights shall consist of a re- 
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gister of all persons cultivating or otherwise 
occupying land specifying the particulars re- 
quired by Section 55.” 

“There shall be a record-or-rights for 
each or if a mahal consists of two or more 
villages, or portions of villages, the record 
may be prepared for each such village or 
portion separately.” 


“The record-of-rights shall include 
following registers:— 

(a) a register of all the proprietors in 
the mahal, including the proprietors of spe- 
cific areas specifying the nature and ex- 
tent of the interest of each; 

(b} a register of all persons holding 
land revenue free, specifying the nature and 
extent of the interest of each; 
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the 


9. The word ‘Mahal’ has been defin- 
ed in Section 4 (a) of the Land Revenue Act 
as under:— 

“(4) ‘Mahal’ means:— 

(a) any local area held under a separate 
engagement for the payment of the land re- 
Provided that 

(i) if such area consists of a single vil- 
lage or portion of a village, a separate re- 
cord-of-rights has been framed for such vil- 
lage or portion; 


(ii) if such area consists of two or more 
villages or portions of villages, a separate 
record-of-rights has been framed either for 
the entire area, or for such of the villages 
or portions of villages included therein...... A 

There is no averment in the writ 
petition that tbe area isnot a Mahal. 
Secondly, there was no allegation that Land 
Revenue was not settled on this land prior 
to its acquisition for purposes of the Cen- 
tral Government. Section 58 of the Land 
Revenue Act provides for the settlement of 
revenue and runs as under:— . 

“38 (1) All land, to whatever purpose 
applied and wherever situate is liable to the 
payment of revenue to Government, except 
such land as has been wholly exempted from 
such liability by special grant of, or contract 
with, the Government, or by the provisions 
of any law for the time being in force. 


(2) Revenue may be assessed on land, 
notwithstanding that that revenue, by reason 
of its having been assigned, released, com- 
pounded for, or redeemed, is not payable to 
the Government. 


(3) No length of occupancy of any land, 
nor any grant of land made by the proprie- 
tor, shall release such land from the liability 
to pay revenue.” 

The charging section is sub-section (1) of 
Section 58 and it imposes liability to pay 
land revenue on all land. The Central Gov- 
ernment will be exempted from the liability 
by virtue of Section 154 of the Government 
of India Act, 1935, and subsequently by 
virtue of corresponding provision in the 
Constitution, but that will not mean that the 
land is free from imposition. Once the Cen- 
tral Government ceases to be the owner and 


64 All. [Prs. 10-13] 


there is no special grant or contract or law 
making revenue not payable to the Govern- 
ment, the land will become liable to revenue 
and it will become payable. The land thus 
became liable to land revenue from the date 
- it came in the ownership of the petitioner. 
Mere non-assessment or non-payment of land 
revenue will not mean that the land is not 
liable to land revenue. Further, there is no 
evidence to show that this area was not 
under a separate engagement for payment of 
land revenue even before the land acquisi- 
tion proceedings were taken. Learned coun- 
sel for the petitioner, relying on the provi- 
sions of the Revenue Manual, contended 
that when the land was taken for the pur- 
pose of the Central Government, the capi- 
talised value of land revenue must have been 
ended in the price, and if the same had been 
paid it need not have been refunded after 
the Central Government released part of the 
Jand and sold it to the petitioner, and there- 
fore the land must be deemed to be free 
from the imposition of land revenue. There 
is, however, no allegation in the petition and 
there is no evidence on record to show as 
to whether the capitalised value of land re- 
venue had been paid to the State Govern- 
ment by the Central Government. No infer- 
ence can, therefore, be drawn one way or 
the other from these rules in the Revenue 
Manual. 


11. When the entries in the Khewat 
have not been challenged through any speci- 
fic pleading or evidence they have to he 
taken as correct. 
to be taken to lie in a Mahal, and that it 
was owned previously by the Nazul and 
later on by the petitioner. As such, the area 
must be held to be included in the term 
‘estate’ within the meaning of the Act. The 
area being an ‘estate’ Seth Jai Prakash, the 
proprietor of this area, was an intermediary. 
The Zamindari Abolition Act was, thus ap- 
plicable to the plot in dispute. 


12. The next question which arises 
for consideration is whether the area in dis- 
pute was such to which the U. P. Zamindari 
Abolition Act and Land Reforms Act did 
not extend by reason of the fact that no 
notification under Section 1 (3) had been 
issued by the State Government in respect 
of the area in dispute. The contention of 
the contesting respondents is that the land 
in dispute is included in clause (c) of sub- 
section (1) of Section 2 and, therefore, since 
no notification under sub-section (3) of Sec- 
tion 1 has been published the Act has not 
come into force in this area. The Zamin- 
dari Abolition Act came into force on Janu- 
ary 26, 1951. Sub-section (3) of Section 1 
~ for the commencement of the Act. 
t reads: 


“It shall come into force at once except 
in the areas mentioned in clauses (a) to (f) 
of sub-section (1) of Section 2 where it 
shall, subject to any exception or modifica- 
tion under sub-section (1) of Section 2, come 
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into force on such date as the State Govern- 
ment may by notification published in the 
Gazette appoint, and different dates may ke 
appointed for different areas and different 
provisions of this Act.” 

io relevant part of Section 2 reads as fol 
ows: 


“2 (1) The State Government may by 
notification in the Gazette apply the whole 
or any provision of this Act to any of the 
following areas or estates subject to such 
exceptions or modifications, not affecting the 
substance, as the circumstances-of the case 
may require: 

A) sastunies E SE i 

(b) any estates or parts thereof owne 
by the Central Government, State Govern- 
ment or any local authority; 


(c) areas held and occupied for a pub- 
lic purpose or work of public utility and de- 
clared as such by the State Government or 
acquired under the Land Acquisition Act, 
1894, the United Provinces Land Acquisition 
(Rehabilitation of Refugees) Act, 1948, the 
United Provinces Acquisition of Property 
(Flood Relief) Temporary Powers Act, 1948, 
or any other enactment other than this 
Act, relating to acquisition of land for a 
public, purpose. 


(2) The declaration of the State Govern- 
ment under clause (c) of sub-section (1) shall 
be conclusive evidence that the land is held 
and occupied for a public purpose or a work 
of public utility. 


Explanation— Any area held on the 
seventh day of July, 1949, for the purpose 
of a housing scheme by a co-operative society 
registered under the Co-operative Societies 
Act, 1912, or society registered under the 
Societies Registration Act, 1860, or a limited 
liability company under the Indian Companies 
Act, 1913, shall be deemed to be held for 
a work of public utility.” ; 


13. Learned counsel for the petitioner- | 


respondent has contended before us that 
clause (c) of Section 2 (1) should be read in 
two parts, The first part being “areas held 
and occupied for a public purpose or a work 
of public utility and declared as such by the 
State Government”, and the second part being 
“areas acquired under Land Acquisition Act, 
1894 or other Acts.” In my opinion, it is 
not possible to dissect the section in the 
manner suggested. Such an interpretation 
will not only militate against the legislative 
intent but also against normal grammatical 
construction. When the word ‘or’ is used after 
the independent clause commencing after the 
word ‘and’, the clause ‘or * must re- 
place the clause following the word ‘and’. 
The earlier portion of the sentence which oc- 
curs before ‘and’ must be read alternatively 
with both the clauses. Hence, the correct 
construction will be to read the alternative 
sentences as: “areas held and occupied for a 
public purpose or work of public utility and 
acquired under the Land Acquisition Act 
The absence of comma after 


+ 
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‘State Government’ also supports fhis intet- 
pretation. 


14. Also because the main or open- 
ing part of clause (c) seeks to postpone the 
applicability of the Act only to areas which 
were on the relevant date held or occupied 
for a public purpose or work of public utility, 
clause (c) must be read as “areas held or oc 
cupied for a public purpose or work of pub- 
lic utility and (either) declared as such by 
the State Government or acquired under the 
Land Acquisition Act.cscccscsees” 


15. The U. P. Zamindari Abolition 
and Land Reforms Act has been made ap- 
plicable genérally to all areas with effect from 
January 26, 1951. Certain special estates and 
areas only were exempted. Clause (b) of 
sub-section (1) of S. 2 exempts an ‘estate’ oF 
part thereof owned by the Central or State 
Government or any local authority. Undes 
clause (c) ‘estates’ are not exempted, but only 
some particular areas have been exempted. 
The purpose of the exemption appears to be 
to leave out of the immediate applicability of 
the Act, only such areas which though not 
owned by the Central Government, State Gov- 
ernment or local authority, were being held 
or occupied for public purpose or work of 
public utility. It did not purport to save 
lands which were not held or occupied fop 
such a purpose. 


16. The provisfons of Section 2 (1) ©) 
exempts only such areas which were on the 
date of the enforcement of the Act, held op 
occupied for a public purpose and not those 
which are not so held or occupied, even 
though in the remote past they might have 
been subjected to land acquisition proceed- 
ings. Lands which had at one time been 
subjected to land acquisition proceedings, but 
had ceased to be so held for the purpose for 
which the acquisition was made, will not be 
covered by this provision. Clause (c), in the 
form it is framed, must mean that the land 
was still the subject-matter of acquisition pro- 
ceedings, i.e. it was still under acquisition on 
the date of the general enforcement of the 
Act to all areas in the State. It does not 
refer to ‘acquisitions’ which have ceased to 


be operative qua a particular area of land.. 


Otherwise, it will defeat the very purpose of 
the enactment of clause (c) which was to 
maintain the status quo ante in respect of 
land held for special purposes of public utility. 
The legislative intent apparent from clause (c) 
is to keep apart only such areas which are 
still the subject-matter of a live acquisition 
and are no longer in the ownership or pos- 
session of the body for whom the acquisition 
Was made. Once an area is sold away by the 
acquiring authority or the Government for 
Whose benefit the land was acquired, it ceases 
to be an ‘acquired land’, and to such a land 
clause (c) will have no applicability. 


17. Admittedly, in the present case 
the acquisition of land had been made for 
the purpose of the Central Government (rail- 
ways). The land is admittedly not being held 
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or occupied for that purpose. It was found 
of no utility to the Government and hence 
was sold out to a private person for being 
held for any purpose he liked. It had ceased 
to be acquired land. It must, in the circum- 
stances of the case, be deemed to be not an 
acquired Jand. It cannot, therefore, come 
within the exception mentioned in clause (c) 
of sub-section (1) of S. 2 of the Act. 


18. Learned counsel made an attempt 
to show that as the land is held for the busi- 
ness of brick kiln, it should be deemed to be 
held and occupied on the date the Act came 
into force, for a work of public utility and 
deemed to be covered by clause (c). It is, 
however, not open to this Court to determine 
it as a fact whether the land on the relevant 
date was or was not held or occupied for a 
public purpose or a work of public utility. 
Such a declaration could be given only by 
A State Government under S. 2 (1) of the 


i9. As the petitioner had no interest 
in the land in dispute, his petition will not be 
maintainable even to challenge the order 
under Rule 115-C. 


20. In the result, I would allow the 
appeal, set aside the judgment of the learned 
single Judge and dismiss the writ petition, but 
in the circumstances of the case would direct 
the parties to bear their own costs. 


G C MA 3. it 21. I have 
read the judgment prepared by brother Hari 
Swarup, J. I agree with him that the respon- 
dent No. 1 has failed to establish that the 
land in dispute was not an ‘estate’ as defined 
in the U. P. Zamindari Abolition and Land 
Reforms Act. But I regret my inability to 
agree with him on the question whether the 
land in dispute is covered by clause (c) of 
sub-section (1) of S. 2 of the Acts The facts 
of the case and the relevant provisions of 
the law have been set out in the judgment of 
Hari Swarup, J. and it is not necessary for 
me to repeat them. 


22. Section 2 provides for the modi- 
fication of the Act in its application to certain 
estates and areas. Sub-section (3) of S. 1 
postpones the enforcement of the Act in 
estates and areas covered by Section 2 till a 
notification is issued under this provision. It 
has not been asserted on behalf of the ap- 
pellants that any notification under S. 1 (3) 
has been published by the State Government 
in respect of the area in dispute. The ques- 
tion which arises for consideration is whether 
the area in dispute is included in clause (c) 
of sub-section (1) of S. 2 or not. The con- 
tention of the contesting respondents is that 
since the area in dispute was acquired under 
the Land Acquisition Act, 1894 it is covered 
by the provisions of clause (c). According 
to them clause (c) contemplates two types of 
areas, namely :— 

(1) areas held and occupied for a public 
purpose or a work of public utility and dec- 
lared as such by the State Government; and 
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(2) area acquired under the Land Acqui- 
sition Act, 1894, and the other Acts mention- 
ed in clause (c). 

The land in dispute is included in the second 
category of areas mentioned above. Accord- 
ing to the appellants clause (c) contemplates 
only the areas held and occupied for a public 
purpose or a work of public utility. Accord- 
ing to them clause (c) applies to the follow- 
ing two types of areas :— 

(i) areas held and occupied for a public 
purpose or a work of public utility and dec- 
lared as such by the State Government; 

Gi) areas held and occupied for a public 

purpose or a work of public utility and ac- 
quired under the Land Acquisition Act, 1894, 
or any of the other Acts mentioned in 
clause (c). 
Thus, according to the appellants even if the 
area was acqui under the Land Acquisi- 
tion Act, 1894, it will not fall under Cl. (c) 
unless it was also held and occupied for a 
public purpose or for a work of public utility. 
It was contended that the area in dispute was 
not held and occupied for any public pur- 
pose or for any work of public utility. 

23. Section 2 deals with areas and 
estates to which, the legislature thought that, 
the provisions of the Act should not be ap- 
plied immediately the Act came into force and 
to which the Act may be applied later with 
such exceptions and modifications as may be 
required. Clause (c) of sub-section (1) of 
S. 2 contemplated areas which could not im- 
mediately be used to subserve the objects of 
the Act. Application of the Act to such areas 
was postponed till the Government decided 
to apply it to them in a suitable modified 
form and to issue the necessary notifications. 
Such areas were not exempted from the 
operation of the Act for all times to come. 


The opening words of clause (c) 
show that the clause applies only to areas 
held or occupied for a public purpose or for 
a work of public utility. What are to be deem- 
ed to be areas held or occupied for a public 
purpose or for a work of public utility are set 
down in the later part of the clause. These 
are :— 

(i) Areas declared by the State Govern- 
ment to be held for a public purpose or for 
a work of public utility, and 

(ii) The areas acquired under the enact- 
ments mentioned in clause (c). 


24-A. It wil be noticed that areas 
which are in fact held for a public purpose 
or for a work of public utility, but which 
have neither been declared by the State Gov- 
ernment to be so held and occupied nor have 
been acquired under the relevant enactments, 
will not be covered by clause (c). Likewise, 
areas which are apparently not occupied or 
held for a public purpose or for a work of 
public utility, will still be deemed to be oc- 
cupied or held for a public purpose or for 
a work of public utility, if a declaration is 
made by the State Government or if they 
have been acquired under the relevant enact- 
ments. Under all enactments enumerated in 


Government on July 1, 1 
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this clause acquisition is for a public purpose. 
The words “or any other enactment 
relating to acquisition of land for a public 
purpose” occurring in this clause indicate that 
the legislature thought that the enactments 
specifically mentioned in this clause also pro- 
vided for acquisition of land for public pur- 
poses. Where land was acquired under the 
U. P. Land Acquisition (Rehabilitation of Re- 
fugees) Act, or under the U. P. Acquisition 
of Property (Food Relief) Temporary Powers 
Act, will it necessary to be proved that the 
land is still held and occupied for a public 
purpose before clause (c) can be held to be 
applicable to it? Surely not. Then why in 
the case of land acquired under the Land 
Acquisition Act for a public purpose should 
this be required to be established? Acquisi- 
tion under all the enactments mentioned in 


. this clause stand on the same footing. In the 


present case the land was acquired for the 
Central Government and was acquired for a 
public purpose. It is not necessary to esta- 
blish further that the land is still being used 
for a public purpose or for a work of public 
utility. The question whether the area is so 
held or occupied, has not been left for the 
determination of the Court. The fact that 
a declaration has been made in this behalf 
by the State Government is conclusive of the 
matter. Similarly, the fact that the area has 
been acquired under one of the relevant 
enactments is also conclusive of the matter. 
In neither case it is required to be establish- 
ed that in fact also the area is held or oc- 
cupied for a public purpose or for a work of 
public utility. The explanation to sub-sec- 
tion (ii) adds to clause (c) a third category of 
areas which are to be deemed to be held or 
occupied for a public purpose or for a work 
of public utility. Therefore, an area will be 
deemed to be held or occupied for a public 
purpose or for a work of public utility and 
will be covered by clause (c) if it falls in 
one of the following three categories :— 


(1) Areas declared by the State Govern- 
ment to be held for a public purpose or for 
a work of public utility. 

(A notification was published by the State 
( 952, declaring cer- 
tain types of areas to be held or occupied 
for a public purpose or for a work of public 
utility). 

(2) Areas acquired under the Land 
Acquisition Act 1894 or under any of the 
other enactments mentioned at the end of 
clause (c), and 


o B) Areas held on 7-7-1949 for purposes 
of a housing scheme by Co-operative Societies 
or incorporated companies. 


25. In the present case the land in 
dispute is an area which falls in the second 
category. There is no dispute that the area 
was acquired under the Land Acquisition Act 
1894 for purposes of the North Western Rail- 
way. It is immaterial that the North Western 
Railway sold the land to Sri Mukand Lal. 
Clause (c) does not lay down a further con- 
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dition that the original person for whom the 
land was acquired should have continued to 
hold it and should not have transferred it to 
any one. Clause (c) contemplates, not the 
person who holds the land, but the nature of 
the land. The land did not cease to be land 
acquired under the Land Acquisition Act 
1894 simply because after the acquisition it 
was sold to Sri Mukand Lal. Suppose some 
land is acquired by the State Government 
under the U. P. Land Acquisition (Rehabilita- 
tion of Refugees) Act and is then transferred 
to the refugees, will the land cease to be land 
acquired under this Act and cease to be 
covered by clause (c)? The answer can only 
be in the negative. Likewise the land in 
dispute, which was acquired for the Central 
Government for a public purpose, would be 
covered by clause (c) and the mere fact that 
it was transferred to Sri Mukand Lal will not 
alter the nature of the land so as to make 
clause (c) inapplicable to it. That being so, 
the land in dispute was covered by clause (c) 
of sub-section (1) of S. 2 and, therefore, a 
notification was necessary under Section 1 (3) 
of the Act for bringing the Act into force in 
this area. No such notification having been 
issued, the Zamindari Abolition Act did not 
come into force in the disputed area. The 
State Government could not, since the Zamin- 
dari Abolition Act did not apply to the area, 
vest the area in the Gaon Samaj under Sec- 
tion 117 of the Act or in the Municipal Board 
under Sec. 117-A of the Act. Nor could 
any proceedings be legally taken in respect of 
this area under Rule 115-C of the Zamindari 
Abolition Rules. The view taken by the 
learned Single Judge that the notification 
dated August 11, 1954, under Section 117-A 
and the order of the Tahsildar dated Septem- 
ber 29, 1958, under Rule 115-C, are invalid, 
is correct. 


26. I would accordingly dismiss the 
appeals with costs. . 


D. S. MATHUR, J.:— 27. (On dif- 
ference of opinion between Hari Swarup and 
G. S. Mathur, JJ.) (16-10-1973). In view of 
the difference of opinion between brother 
G. C. Mathur, J. and brother Hari Swarup, 
J. the following question has been referred to 
me for opinion. 


“Whether the land in dispute is an area 
covered by the provisions of clause (c) of 
sub-section (1) of S. 2 of the U. P. Zamindari 
Abolition and Land Reforms Act?” 


28. The facts of the case are not in 
dispute. The land in question formed part 
of land acquired for the purposes of the Rail- 
way under the Land Acquisition Act, 1894. 
It was in 1943 that the land being surplus was 
sold by the Railway to Mukand Lal, father 
of Jai Prakash, petitioner. The U. P. Zamin- 
dari Abolition and Land Reforms Act (herein- 
after referred to as the Act) came into force 
on January 26, 1951, though estates vested 
in the State Government on July 1, 1952. 
The material question for consideration is 
whether the disputed land is covered by 
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clause (c) of Section 2 (1) of the Act. If so, 
in the absence of a notification under Sec- 
tion 1 (3) of the Act the land would still be- 
long to the intermediary and shall not be one 
which could or had vested in the State Gov- 
ernment: but if the land is not covered by 
the above clause, it falls in the category of 
an estate and shall vest in the State Govern- 
ment from July 1, 1952, and later shall stand 
transferred to the Municipal Board. 

29. The material portion of Sec. 2 of 
the Act runs as follows :— 

“2 (1) The State Government may by 
notification in the Gazette apply the whole or 
any provision of this Act to any of the follow- 
ing areas or estates subject to such exceptions 
or modifications, not affecting the substance, 
as the circumstances of the case may 
require— 


XX XX XX 

(c) areas held and occupied for a public 
purpose or a work of public utility and dec- 
lared as such by the State Government or 
acquired under the Land. Acquisition Act, 
1894, the United Provinces Land Acquisition 
(Rehabilitation of Refugees) Act, 1948 the 
United Provinces Acquisition of Property 
(Flood Relief) Temporary Powers Act, 1948, 
or any other enactment other than this Act, 
relating to acquisition of land for a public 
purpose; 

XX 


XX XX 

(2) The declaration of tbe State Govern- 
ment under clause (c) of sub-section (1) shall 
be conclusive evidence that the land is held 
and occupied for a public purpose or a work 
of public utility. 

Explanation. Any area held on the seventh 
day of July, 1949, for the purposes of a hous- 
ing scheme by a Co-operative Society regis- 
tered under the Co-operative Societies Act, 
1912, or a society registered under the Socie- 
ties Registration Act, 1860, or a limited liabi- 
lity company under the Indian Companies 
Act, 1913, shall be deemed to be held for a 
work of public utility.” 


30. Brother Hari Swarup, J. has ex- 
pressed the opinion that the words “or acquir- 
ed under the Land Acquisition Act” are an 
alternative for the earlier expression “declara- 
tion as such by the State Government” and, 
therefore, the land acquired under the Land 
Acquisition Act as contemplated by this 
clause, must be one which is held and oc- 
cupied for a public purpose or a work of 
public utility. Brother G. C. Mathur, J. has 
expressed a contrary opinion. 

31. Punctuation marks are not a good 
guide for the interpretation of a statute, 
though in case of any doubt or where the 
enactment is capable of two interpretations, 
the punctuation marks, whether added or al- 
ready existing, can be utilised for giving a 
proper meaning. The underlying object al- 
ways is to determine and to give effect to the 
intention of the Legislature. 

32. Ordinarily, the courts of law do 
not have the power to add, substitute or 
delete words in the enactment but can adopt 
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such a course in exceptional circumstances 
only when otherwise it is not possible to give 
effect to the intention of the Legislature. 


33. A perusal of Section 1 of the 
Act shall make it clear that the provisions of 
the Act were not made applicable to all kinds 
of land in the State. Lands of various kinds 
had, one may say, been classified and the 
Act was made applicable to some kinds of 
land and not all, though the State Govern- 
ment was given the power under S. 1 (3) of 
the Act to extend the provisions of the Act 
subject to such exceptions or modifications as 
may be necessary to the areas detailed in 
clauses (a) to (£) of Section 2 (1) of the Act. 
In case the State Government was not given 
the power to extend the provisions of the Act 
to the areas covered by Section 2 (1) of the 
Act, it could be urged with some force that 
we must not only determine the intention of 
the Legislature, but forthwith give effect to 
such intention by including all the areas meant 
to be governed by the provisions of the Act. 
However, because the State Government can 
at a later stage extend the provisions of the 
Act to some or all the areas included in Sec- 
tion 2 (1) of the Act we need not unneces- 
sarily restrict the scope of Section 2 (1) as 
it shall always be open to the State Govern- 
ment to issue a notification and to extend the 
provisions of the Act to such areas from a 
specified date. 


34, Another principle which must be 
kept in mind is that the Legislature has no 
intention to use superfluous words in the 
enactment. Each word or expression must be 
given its proper meaning. In case the Legis- 
lature was giving stress to the words “held 
and occupied for a public purpose or a work 
of public utility” it was not necessary to in- 
clude in clause (c) of Section 2 (1) the second 
part thereof, namely, “or acquired under the 
Land Acquisition Act” The earlier part, name- 
ly, “areas held and occupied for a public pur- 
pose or a work of public utility and declared 
as such by the State Government” would 
cover land not only of an intermediary ob- 
tained by transfer, gift or devolution but also 
land purchased from the State or from the 
Railway which was in the past acquired 
under one enactment or the other. The stress 


would have been on the purpose for which. 


the land was held and occupied and not how 
the ownership had passed to the intermediary. 
Similarly, it would not have been necessary 
for the Legislature to repeat at a later stage 
the words “for a public purpose”. It is true 
that the expression “acquisition of land for 2 
public purpose” has reference to enactments 
other than those detailed in clause (c), but if 
this expression had not been used and the 
words “areas held and occupied for a public 
purpose” covered even land acquired under 
one enactment or the other it was not neces- 
sary to specify the various enactments and 
also to provide that the acquisition must be 
for a public purpose. 


35. Considered in this light the se- 
{cond part beginning from “or acquired under 
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the Land Acquisition Act ete.” cannot be 
covered by the main portion of the earlier 
part. Sub-section (2) of S. 2 of the Act can- 
not be of any help. It simply provides that 
the declaration of the State Government 
under clause (c) shall be conclusive evidence 
that the land was held and occupied for a 
public purpose or a work of public utility. 


36. It can be contended on behalf of 
the appellant that each clause of Section 2 (1) 
of the Act covers a distinct category of land 
and, therefore, all the areas included in 
clause (c) must be correlated to a public pur- 
pose or a work of public utility. It was evi- 
dently for this reason that the expression re- 
lating to acquisition of land for a public pur- 
pose had been incorporated at the end of the 
clause to make it clear that the acquisition of 
land must have been for a public purpose. 
In this view of the matter there can be no 
difficulty in dividing clause (c) into two parts 
both being correlated to public purpose.” 

37. My answer to the question refer- 
red for opinion is that the land in dispute is 
an area covered by the provisions of CL (c) 
of sub-section (1) of S. 2 of the Act. 


37-A. The case shall now be laid be- 
fore the Bench concerned for further orders. 


(Final Judgment of G. C. Mathur and 
Hari Swarup, JJ. after opinion of third 
Judge D S. Mathur was received, D/- 31-10- 
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38. These appeals were heard by us. 
We were agreed that the Jand in dispute was 
included in the term “estate” within the mean- 
ing of the U. P. Zamindari Abolition and 
Land Reforms Act. But there was a dif- 
ference of opinion between us on the ques- 
tion whether the land in dispute is an area 
covered by the provisions of clause (c) of 
sub-section (1) of S. 2 of the U. P. Zamindari 
Abolition and Land Reforms Act. On ac- 
count of this difference this question was re- 
ferred for opinion to a third Judge. The 
third Judge has given his opinion that the 
land in dispute is covered by the provisions 
of clause (c) of sub-section (1) of S. 2 of the 
Act. That being so, since, admittedly, no noti- 
fication under Section 1 (3) of Act has been 
issued is respect of the land in suit, the Act 
will not apply to the land in dispute. The 
land, therefore, did not vest in the State Gov- 
ernment and the State Government had no 
power to vest it in the municipal Board under 
Section 117-A of the Act. For the same rea- 
son, Rule 115-C of the U. P. Zamindari 
Abolition Rules also did not apply to the 
land in dispute. Accordingly, the notification 
dated August 11, 1954, under Section 117-A 
of the Act and the order of the Tahsildar 
dated September 29, 1958, under Rule 115-C 
of the rules are invalid. 


39. The learned Single Judge rightly 
allowed the writ petition. The appeals are 
accordingly dismissed with costs. 

Appeals dismissed. 
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AIR 1974 ALLAHABAD 69 (V 61 C 10) 
(LUCKNOW BENCH) 


‘  JAGMOHAN LAL AND 
PREM PRAKASH, JJ. 


“" Jamaluddin and others, Appellants V. 
Asimullah and others, Respondents. 


Second Execution of Decree Appeal No. 
3 of 1969, D/- 24-7-1973 against judgment 
and decree of G. D. Srivastava, Dist. J. 
Sultanpur, D/- 26-11-1968. 

(A) Civil P. C. (1808), S. 47 — Decree in 
amit mader See. 6 of Specific Relief Act — 
Order relating to execution of ihat decree — 
Appealability — (X-Ref:-—- Specife Relef 
Act (1963), S. ©). 

Whether an appeal lies against an order 
relating to execution of decree made in suit 
under Section 6 of the Specific Relief Act? 
No. 


Sub-section (3) of S. 6 of the Specific Re- 
lief Act, 1963 applies even to an order passed 
relating to execution of decree passed in a 
suit under Section 6, because cxecution pro- 
ceedings are a continuation of the suit. Ag 
appeal against an order of execution court is, 
therefore, incompetent. Case law referred. 

(Para 4) 

(B) Civil P. C. (1908), S. 47 (D — “Any 
other suit” — (X-Ref :— Specife Relief Act 
(1963), S. 6). 

Whether an order passed in execution of 
decree in a suit under Sec. 6 of the Specific 
Relief Act, 1963, can be challenged by a Te- 
gular suit? ‘Yes. 

The words “not by a separate suit” in 
Section 47 (1), Civil P. C. refer to a suit of 
the nature in which the decree under execu- 
tion itself has been passed. As Section 6 (4) 
of the Specific Relief Act, 1963 permits the 
decree passed under Section 6 itself to be 
challenged by a regular suit, an order passed 
by execution Court in connection with that 
decree can be challenged by a regular suit but 
not by a suit under Section 6. (Para 5) 


Mohd. Husain and Abid Ali, for Appel- 
lants; H. D. Srivastava, Umesh Chandra and 
S. P. Pathak, for Respondents. 


JAGMOHAN LAL, 3.:— This second 
appeal arising out of execution proceedings 
was referred by a learned single Judge of this 
Court to a Bench on account of some impor- 
tant point involved therein. The brief facts 
giving rise to this appeal were that the res- 
pondents Azimullah and others brought a suit 
under Section 6 of the Specific Relief Act, 
1963 against Jamaluddin and others appellants 
for possession over plot No. 545/3 measuring 
nine biswas. That suit was decreed. The 
decree-holders put that decree in execution 
and obtained possession over a piece of land 
describing it to be plot No. 545/3. An objec- 
tion under Section 47 of the Code of Civil 
Procedure was filed by the judgment-debtors 
alleging that the land on which possession was 
actually delivered to the decree~holders was 
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constituted by plot No. 545/1 which was nof 
the subject-matter of that suit under Section 6 
and it belonged to them independently of the 
decree passed in favour of the respondents. 
The execution Court issued a commission and 
after taking into consideration the relevant 
facts came to the conclusion that the land 
over which possession had been delivered to 
the decree-holders was the same in respect of 
which the decree had been passed and which 
was numbered as 545/3 though subsequentiy 
its number was changed to 545/1. After this 
finding the objection under Section 47 raised 
by the judgment-debtors was dismissed. 


2. The judgment-debtors then filed an 
appeal before the District Judge which was 
dismissed and thereafter they filed this se- 
cond appeal. 

3. A preliminary objection was raised 
that this second appeal, and actually the first 
appeal also, was not competent in view of 
the provisions contained in sub-section (3) of 
S. 6 of the Specific Relief Act which provides 
that no appeal shall lie from any order or 
decree passed in any sujt instituted under this 
section, mor shall any review of any such 
order or decree be allowed. Execution pro- 
ceedings are continuation of the suit and an 
order passed under Section 47 relating to tha 
execution of a decree is also an order of 
decree to which the provisions of sub-sec- 
tion (3) shall be applicable. The same view 
was taken by a learned single Judge of this 
Court in Brij Lal v. Mahadeo, AIR 1954 All 
19 after considering several other cases of 
this Court and other High Courts. Refer- 
ence may be made to Harakh v. Ram Sarup, 
(1890) ILR 12 AH 579; Din Dayal v. Patra- 
khan, (1896) ILR 18 All 481; Narayan 
Permanand v. Nagindas Bhaidas, (1906) ILR 
30 Bom 113; Kanai Lal Ghose v. Jatindra 
Nath Chandra, ILR 45 Cal 519 = (AIR 1918 
Cal 925): Thomas Souza v. Ghulam Moidin 
Beari, (1903) ILR 26 Mad 438; Partab Singh 
v. Nathu, AJR 1922 Lah 416; Munshiram v. 
Amin Chand, AIR 1928 Lah 539 and Zakarali 
v. Israr Hussain, AIR 1947 Nag 53. These 
decisions with which we respectfully agree 
support the conclusion that in view of the pro- 
vision contained in Section 9 of the Specific 
Relief Act, 1877 (corresponding to Section 6 
of the Specific Relief Act, 1963) no appeal 
shall lie from an order or decree passed in a 
suit instituted under that section either on the 
regular side or on the execution side. This is 
clear from the language of sub-section (3) of 
S. 6 itself which, in our opinion, would in- 
clude even an order passed on the execution 
side in relation to a decree passed in that suit. 
That being so, the first appeal filed before 
the District Judge as well as the second ap- 
peal in this Court against the order of the ex- 
ecution Court are incompetent. The present 
appeal is liable to be dismissed on this preli- 
minary ground alone. 

4. It was, however, argued by the 
learned counsel for the appellants that the 
appellants would be without a remedy in view 
of the provisions contained in sub-section (1) 
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of S. 47, if they are not allowed to challenge 
the correctness of the order passed by the 
execution Court in appeal. Sub-section @ 
of S. 47 lays down that all questions arising 
between the parties to the suit in which the 
decree was passed, or their representatives, and 
relating to the execution, discharge or satis- 
faction of the decree, shall be determined by 
the Court executing the decree and not by a 
separate suit. In our opinion the words “not 
by a separate suit” refer to a suit of the 
nature in which the decree under execution 
itself has been passed. They do not refer to 
a suit of a different nature which is permitted 
by sub-section (4) of S. 6 of the Specific Relief 
Act 1963 itself. This sub-section lays down 
that nothing in this section shall bar any per- 
son from suing to establish his title to such 
property and to recover possession thereof. 
If the decree that is passed under Section 6 
is itself open to challenge by a regular suit 
permitted by sub-section (4), there is no re- 
ason to think that an order passed in connec- 
tion with that decree on the execution side 
under Section 47, Civil P. C. would be a final 
order and not open to challenge by a similar 
regular suit. Of course, a suit under Sec- 
tion 6 of the Specific Relief Act cannot be 
filed to challenge an order passed under Sec- 
tion 47 (1) of the Code of Civil Procedure. 
But a regular suit to challenge that order or 
for that matter to challenge the decree itself 
passed under Section 6 of the Specific Relief 
Act, would not be barred. To that extent 
the provisions of the general law contained in 
Section 47 (1) shall be deemed to have been 
overridden by the special law contained in 
sub-section (4) of S. 6 of the Specific Relief 
Act. So it is not correct to say that the ap- 
pellants would be without any remedy if their 
appeal against the order passed by the execu- 
tion Court under Section 47 (1) is not enter- 
tained. 

i The appeal is accordingly dismis- 
sed on the preliminary point. In the cir- 
cumstances of the case we make no order as 


to costs. 
Appeal dismissed. 


AIR 1974 ALLAHABAD 70 (V 61 C 11) 


SATISH CHANDRA AND 
A. BANERIJI, JJ. 
Hari Shankar and others, Petitioners v. 
U. P. State Electricity Board and another, 
Respondents. 
Civil Misc. Writ Petition No. 5358 of 
1970, D/- 21-9-1973. 


(A) Electricity (Supply) Act (1948), S. 49 
— “Tariff? — Whether it includes the power 
to fix minimum guaranteed charges? Yes. 

The term “Tariff” includes within its 
ambit not only the fixation of rates but also 
the rules and regulations relating to it. When 
the electrical supply is being made on the 
‘footing that the consumer will pay the mini- 
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mum guaranteed charges, this charge is one 
of the terms or conditions for supply. The 
fixation of this would be included in the fixa- 
tion of rates for the supply of electricity. 
C. M. W. P. No. 6428 of 1970, D/- 26-4-1972 
(AI), Approved. (Para 5) 


(B) Constitution of India, Art. 226 — 
Writ — Adequate alternative remedy avail- 
able — Disputed question of fact —— If can 
be gone into. 

When an adequate alternative remedy is 
available, the High Court will not go into the 
disputed question of fact, the resolution 
whereof would require going into evidence of 
which sufficient material is not in the record 
of the writ petition. (Para 6) 


K. L. Grower, for Petitioners; V. K. 
Mehrotra and Standing Counsel, for Respon- 
dents. 


SATISH CHANDRA, J.:— A learned 
Single Judge felt doubtful about the correct- 
ness of the view taken by Hon'ble G. C. 
Mathur, J. in Civil Misc. Writ Petn. No. 6428 
of 1970 Zila Power Upbhokta Sangh v. Union 
of India (decided on 26-4-1972) (All) about 
the construction of term ‘traiff’? contained in 
Section 49 of the Electricity (Supply) Act, 
1948. He referred the entire writ petition to 
a larger Bench although the writ petition 
raises several other questions as well. 

2. The petitioners entered into an 
agreement with the U. P. State Electricity 
Board for the supply of electrical energy for 
small scale industry purposes. The agree- 
ment provided that the petitioners will pay 
a minimum guarantee at the rate of Rs. 66/- 
per year per B. H. P. On 25th June, 1968, 
the State Electricity Board published a noti- 
fication increasing the minimum guarantee 
rate to Rs. 96/- per year per B. H. P. 
another notification of November 27, 1968 
the minimum guarantee charges were further 
increased to Rs. 120/- per year per B. H. P. 
The petitioners did not pay the minimum 
guarantee charges demanded by the Board, as 
a result whereof the Board started proceed- 
ings for its recovery as arrears of land re- 
venue. Thereafter, the petitioners have come 
to this Court. They have challenged the vali- 
dity of the notification increasing the mini- 
mum guarantee charges. 


3. It was argued on behalf of the peti- 
tioners that the payment for the supply of 
electricity was regulated by the contract be- 
tween the parties. Paragraph 4 (3) of the 
agreement entitled the Board to charge guaran- 
teed minimum payment at the rate of Rs. 66/- 
per year per B. H. P. The Board had no 
power to vary the rate unilaterly. Para- 
graph 4 (1) of the agreement provides: 

“The consumer shall pay for all the elec- 
trical energy supplied at the rates and in ac- 
cordance with the terms in force for the time 
being and the signing of this agreement shall 
be held to imply the consumers concurrence 
to the terms and the rates in force for the 
time being and in any subsequent modifica- 
tions or alterations thereof.” 
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The phrase ‘terms and the rates in force’ in 
relation to the supply of electrical energy 
would in our opinion, include the term men- 
tioned in paragraph 4 (3) of the agreement 
relating to guaranteed minimum charges. That 
being so, paragraph 4 (1) authorises the Board 
to modify or to alter the terms and the rates 
in force and such modification or alteration 
will be deemed to have been done with the 
concurrence of the consumer. The agree- 
ment authorises the Board to modify the terms 
in regard to the supply of electrical energy in- 
cluding the minimum guaranteed payment 
therefor. 


4. It was then urged that Section 49 
of the Electricity (Supply) Act, 1948 does not 
entitled the Board to vary the minimum gua- 
ranteed charges. Even so, the Board having 
power to vary those charges under the agree- 
ment the petitioner can make no grievance 
about it. Section 49 empowers the Board 
to supply electricity to any person other than 
a licensee upon such terms and conditions as 
may be fixed by it from time to time. It has 
also been authorised to frame uniform tariff 
for the purposes of such supply. It was sub- 
mitted that the term ‘tariff’ would entitle the 
Board to fix the rates of charges for the sup- 
ply of the electrical energy and this term will 
not cover the fixation of any guaranteed mini- 
mum charges. 


5. The word ‘tariff? has been defined 
in the Webster’s Third New International Dic- 
tionary, Vol. II, page 2341 as, inter alia, 
published schedule of rates, rating or charges 
with society, rules, regulations, routes and in- 
formation issued by the carriers or their agents 
and filed with a public regulatory agency. 
Thus the term ‘tariff’ includes within its ambit 
not only the fixation of rates but also the 
rules and regulations relating to it. When 
the electrical supply is being made on the 
footing that the consumer will pay the mini- 
mum guaranteed charges, this charge is one 
of the terms or conditions for the supply. By 
it the supplier ensures the receipts of a mini- 
mum amount for the supply of electricity. In 
a sense the fixation of this charge would be 
included in the fixation of rates for the sup- 
ply of electricity. The word ‘tariff’ in Sec- 
ition 49 (1) appears to us to include the 
power to fix minimum guaranteed charges. 
We are in agreement with the view taken by 
Hon’ble G. C. Mathur, J. in the case of Zila 
Power Upbhokta Sangh, C. M. W. P. No. 
aes of 1970, D/- 26-4-1972 (All) mentioned 
above. 


6. The next point urged by learned 
counsel for the petitioners was that petitioner 
No. 4 had in March, 1969 applied for dis- 
connection of the electrical supply. After he 
had paid the necessary disconnection charges 
the same was disconnected and yet the Elec- 
tricity Board is demanding payment of mini- 
mum guaranteed charges for a period sub- 
sequent to the disconnection. This is without 
jurisdiction. In the counter-affidavit it has 
been stated that a sum of Rs. 323.40 was due 
from petitioner No. 4 which he failed to pay 
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and a notice for disconnection was thereupon 
served upon him on March 15, 11969. - On'the ,, 
failure of petitioner No. 4 to “pay, the said 
amount even after the said notice, his-energy 
was disconnected on April 2, 1969. The- 
agreement which was entered into by the“peti- 
tioner No. 4 with the Board still subsisted 
and petitioner No. 4 was, therefore, liable for 
payment of the guaranteed minimum amount 
for successive periods. In the rejoinder- 
affidavit the petitioner has disputed the cor- 
rectness of the respondent’s case that a sum 
of Rs. 323.40 was due against him. It is 
obvious that the facts are in controversy, the 
resolution whereof would require going into 
evidence of which sufficient material is not 
in the record of the writ petition. Since the 
petitioners have an adequate alternative re- 
medy of arbitration we are not inclined to 
go into this disputed question of fact. ~ 


7. In the connected writ petition fil- 
ed by Messrs. Shanker Rice Mills and 
Others it was in addition urged that the noti- 
fication dated 27th November, 1968 was in- 
valid because it varied the rate of minimum 
guarantee charges with retrospective effect. 
Though the notification was published on 27 
November, 1968 it made the amendments 
effective from July 1, 1968. In the counter- 
affidavit it has been explained that since 
the Board wanted to give relief to the con- 
sumers it decided to give this relief with re- 
trospective effect. It has been explained that 
prior to the notification dated 27th Novem- 
ber, 1968 the consumers had to pay the 
minimum guarantee charges at the rate of 
Rs. 96/- per year per B.H. P. in addition to 
the unit charges. The minimum charge was 
fixed on the basis of working of two and a 
half hour per day. On that basis a consu- 
mer would have to pay Rs. 163.89 (Rs. 96/- 
fixed charge and Rs. 67.89 as charges for 
units consumed). Under the notification of 
November 27, 1968 a consumer has to pay 
a minimum of Rs. 120/- inclusive of the 
unit charges for working for two and a half 
hours. Thus, he has been granted a relief 
of Rs. 43.89. This assertion has not at all 
been dealt with in the rejoinder-affidavit. It 
has not been asserted that in fact the peti- 
tioners are not getting any relief as a result 
of the change in the rates of minimum 
guaranteed charges. It is not open to a 
consumer to challenge the validity of the 
notification when it does not in fact adverse- 
ly affect it. 


8. It was then urged that the ‘tariff 
fixed by the Board is bad because it has not 
been fixed after considering the factors men- 
tioned in clauses (b) and (d) of sub-sec. (2) 
of Section 49 of the Electricity (Supply) 
Act, 1948 under which the Board while fixing 
the uniform ‘tariff? should have regard to 
the co-ordinated development of the supply 
and distribution of electricity within the 
State in the most efficient and economical 
manner, with particular reference to such 
development in areas not for the time being 
served or adequately served by the licensee 
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and the extension and cheapening of sup- 
plies of electricity to sparsely developed 
areas. The vague allegations made in the 
Writ petition in this regard have been con- 
troverted in the counter-affidavit. It is stated 
that the Board has fixed the tariff after tak- 
ing into consideration the factors mentioned 
in sub-clause (2) of Section 49. The actual 
expenditure per B.H.P. comes to Rs. 175.04 
and the minimum guarantee has been fixed 
at Rs. 120/- per B.H.P. Further in giving 
connection to consumers of backward areas 
like Banda, the Board has relaxed the limit 
of expenditure to Rs. 800/- per H.P. from 
Rs. 600 per H.P. to eastern districts in com- 
parison to western districts. The fact that 
the Board is incurring expenses shows that 
it has taken into consideration the factors 
mentioned, inter alia, in clauses (b) and (d) 
of sub-section (2) of Section 49 of the- Elec- 
tricity (Supply) Act, 1948. 

9. In the result we find no merit in 
either of the two writ petitions which are 
accordingly dismissed with costs. 

Petitions dismissed. 





AIR 1974 ALLAHABAD 72 (Y 61 C 12) 
(LUCKNOW BENCH) 
J. S. TRIVEDI, J. 


Ram Prasad Rai, Appellant v. Raghu- 
nath Prasad and another, Respondents. 


Second Civil Appeal No. 309 of 1970, 
D/- 17-5-1973, against judgment and decree 
of Civil J.. Mohanlalganj, at Lucknow, 
D/- 20-7-1970. 


{A) Transfer of Property Act (1882), 
Section 111 (¢) — Suit for forfeiture of ten- 
ancy om the ground of denial of title — Lia- 
bility of tenant for efjectment. (X-lRef:— 
U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 7 ©- 

In a suit for forfeiture of tenancy on 
the ground of denial of title of transferee 
landlord, the liability for ejectment can be 
escaped by a tenant, only if he has bona 
fide paid rent to the old landlord or has 
bona fide doubted the title of the transferee 
landlord. Failure to make payment or de- 
posit in Court under Section 7 (c) of U. P. 
(Temporary) Control of Rent and Eviction 
Act, 1947, would not therefore absolve the 
tenant from liability of ejectment. AIR 1972 
All 415, Distinguished. (Para 4 


| (8) Transfer of Property Act (1882), Sec- 
tion 114 — Relief under Section 114 — 
When can be availed of. 

Section 114 contemplates tender or pay- 
ment at the hearing of the suit i.e. in the 
trial Court before the suit is commenced. 
The deposit of decretal amount and payment 
made in pursuance of stay order of the Court 
cannot be taken into account for purpose 
of Section 114 nor can tender or payment 
at the appellate stage be availed for a relief 
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R. P. Rai v. Raghunath Prasad (Trivedi J.) 
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under Section 114. Where the tenant made 
no payments at any stage of suit, but took 
only a false plea of payments having been 
made, relief under Section 114 cannot be 
permitted at the stage of second appeal for 
the first time. AIR 1953 SC 228, Followed. 
(Para 7) 
Mangi Lal, for Appellant; S. C. Mathur 
and B. K. Srivastava, for Respondent. 


JUDGMENT:— This defendant’s Se- 
cond Civil Appeal is directed against the 
judgment and decree of the Civil Judge Mo- 
hanlalganj, Lucknow dismissing the appeal. 
The defendant-appellant had been in occu- 
pation of a house under an allotment orden 
of the year 1953. The owner of the house 
at that time was Jamuna Prasad. Subsequent- 
ly sometime in the year 1961 the heirs of 
Jamuna Prasad transferred the house to Sri 
Sampat and Smt. Makhana. On the death 
of Sampat, Smt. Makhana continued to bs 
the owner of the house. On 7-6-1965 Smt. 
Makhana executed a will in favour of Raj 
Dei. Smt. Makhana died on 25-6-65. Raj 
Dei sold the house to the plaintiffs in Novem- 
ber 1966. Thereafter in May 1967 plain- 
tiff-respondent sent a notice under Section 106 
of the Transfer of Property Act demanding 
rent and terminating the tenancy. The defen- 
dant-appellant replied to the notice and dis- 
puted the title of the plaintiff and contend- 
ed that after the death of Smt. Makhana 
he has been the tenant of Rameshwar, a 
nephew of Smt. Makhana. The suit out of 
which this appeal arises was then filed for 
ejectment on the ground of default and for- 
feiture of tenancy on the ground that the 
appellant had denied the title of the landlord. 
The trial Court decreed the suit and the de- 
cree of the trial Court was confirmed by 
the lower appellate Court, hence this appeal. 


2. Learned counsel for the appellant 
has contended that a suit for forfeiture of 
tenancy on the ground of denial of the land- 
lord’s title could not be filed without a 
notice intimating the intention of determin- 
ing the lease. The contention of the learned 
counsel for the appellant on that point is 
right. Section 111 (g) Transfer of Property 
Act expressly provides that the forfeiture can 
only be effected after the landlord gives 
notice in writing to the lessee of his inten- 
tion to determine the lease. 


3. Tt has next been contended by the 
learned counsel for the appellant that the 
Courts below were wrong in holding that the 
appellant committed default in payment of 
rent. Reliance has been placed by him on 
Nonbay Mian v. Shaikh Mohd. Yusuf, (1965 
All LY 321), wherein it was laid down 


“If the landlord transfers the property 
in the accommodation without informing the 
tenant and the transferee demands rent from 
him, the tenant is entitled to demand clear 
proof of title from the transferee before he 
can be asked to stop paying rent to the old 
landlord. A mere assertion by the transferee 
that he is the landlord creates no obligation 
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on the tenant to recognise him and repu- 
diate his obligations to the old landlord, the 
tenant is entitled to ignore a bare assertion 
without proof as it would expose him to the 
risk of paying the wrong person and refus- 
ing to pay the right person. The position is 
different when the old landlord himself in- 
forms the tenant that he has transferred his 
tights to another person and requires him to 
pay the rent to the transferee, for then the 
tenant is bound to recognise the status of 
the transferee and pay rent to him. When 
no proof of title is submitted by the trans- 
feree in response to tenant’s bona fide re- 
quest, and the tenant does not pay the rent, 
he cannot be adjudged a defaulter.” 


4. The proposition, laid down in the 
above case cannot be disputed. It is true 
that in the instant case there is nothing on 
record to show that Smt. Makhana or Smt. 
Raj Dei had ever informed the appellant 
about the transfer of the house to the plain- 
tiffs. It has, however, to be borne in mind 
that the tenant appellant did not put the 
plaintiff to proof of his title. What he stat- 
ed in his reply was that after the death of 
Smt. Makhana, her nephew Rameshwar had 
been in possession and he has been paying 
rent to Rameshwar. Had he paid rent to 
Rameshwar, then also there could be some 
substance in his submissions. The Courts 
below have given concurrent findings of fact 
that no rent was paid to Rameshwar and 
the plea raised by him was false. Plaintiff 

aving proved his title was in law entitled 
the rent. The liability of the defendant for 
ejectment could be escaped only if he in 
bona fide belief had either paid rent to the 
old landlord or had bona fide doubted the 
plaintiff’s title. Both the Courts have ne- 
gatived the defendant-appellant’s assertion of 
bona fide payment. The defendant cannot 
escape the liability of ejectment on his failure 
to make the payment or deposit in Court 
under Section 7 (c) of the Rent Controli and 
Eviction Act. Prem Chand v. Onkar Dutt 
Sharma, 1972 All LF 440 = (AIR 1972 All 
415), on which the learned counsel for the 
respondent placed reliance does not lay down 
that bona fide payment to the original land- 
lord will in no case absolve the defendant 
from the liability of the ejectment on the 
suit of a landlord transferee. 


5; Lastly it has been contended by 
the learned counsel for tbe appellant that 
under Section 114 of the Transfer of Pro- 
perty Act the plaintiff landlord was not en- 
titled to the relief of forfeiture for non-pay- 
ment of rent because the decretal amount to- 
gether with all arrears stands deposited in 
the trial Court. 


6. Section 114 of the Transfer of 
Property Act reads as under:— 


“Where a lease of immoveable property 
has determined by forfeiture for non-pay- 
ment of rent, and the lessor sues to eject 
the lessee, if at the hearing of the suit, the 
lessee pays or tenders to the lessor the rent 
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in arrear, together with interest thereon and 
his full costs of the suit, or gives such se- 
curity as the Court thinks sufficient for mak- 
ing such payment within fifteen days, the 
Court may, in lieu of making a decree for 
ejectment pass an order relieving the lessee 
against the forfeiture; and thereupon the les- 
see shall hold the property leased as if the 
forfeiture had not occurred.” 

To The section contemplates tender 
or payment at the hearing of the suit i.e. 
in the trial Court before the suit is com- 
menced. The deposit of the decretal amount 
and payments made in pursuance of the 
stay order of this Court cannot be taken 
into account for the purpose of Section 114 
nor can the tender or payment at the appel- 
late stage be availed for a relief contemplat- 
ed under Section 114 of the Transfer of Pro- 
perty Act. The section also contemplates 
that there should be an express covenant of 
Te-entry or non-payment of rent. Lastly the 
discretion exercised under Section 114 of the 
Transfer of Property Act is equitable discre- 
tion and as laid down in Namdeo Lokman 
v. Narmadabai, AIR 1953 SC 228, that: 

“It is a maxim of equity that a person 
who comes in equity must do equity and 
must come with clean hands and if the con- 
duct of the tenant is such that it disentitled 
him to relief in equity, then Court’s hands 
are not tied to exercise it in his favour.” 

8. In the instant case not only the 
money was not tendered at any stage, but 
the false plea of payment to Sri Rameshwar 
Prasad, a nephew of Smt. Makhana was 
alleged. The appellant, therefore cannot be 
permitted at this stage in Second Appeal for 
the first time to claim a relief under Sec- 
tion 114 of the Transfer of Property Act. 

9, This appeal, therefore, has no 
force and is accordingly dismissed. Costs in 
the circumstances of this case shall be on 
yarties. Two months are allowed to the ap- 
pellant to vacate the premises, within which 
period the decree for ejectment shall not be 
executed. 


Appeal dismissed. 





AIR 1974 ALLAHABAD 73 (Y 61 C 13) 
K. B. ASTHANA AND K. C 
AGARWAL, JJ. 

M/s. Allahabad Theatres (Pvt.) Ltd. and 
others, Appellants v. Smt. Kusum Kumari, 
Respondent. 

First Appeal Nos. 372 of 1968 and 102 
of 1970, D/- 10-9-1973, against Judgment and 
decree of B. P. Shukla, Civil J., Allahabad, 
D/- 1-5-1968. 

(A) Civil P. C. (1908), Order 6, Rule 17 
~ Amendment of pleadings — When per- 
missible. 

_ Though the general principle is that a 
suit must be tried on the original cause of 
action and this applies also to appeals, there 
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are certain exceptions to this general rule, as 
sometimes the original relief claimed becomes 
inappropriate or the law changes, affecting 
the rights of the parties. In such cases 
Courts may allow amendment of pleadings 
and permit the parties to fight out their 
rights on the basis of changes. (Para 8) 

(B) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), Sections 43 (2) @) and 2@) @ = — 
Object and scope of saving use — Dif- 
ference between this Act and old U. P. Act 
3 of 1947 with regard to Cinema house. (X- 
Ref:— U. P. (Temporary) Control of Rent 
and Eviction Act (3 of 1947), Ss. 2 (4) and 
3). 

The saving clause contained in Sec. 43 
(2) (s) is meant only for a limited purpose, 
the purpose being that in case a suit on one 
of the grounds mentioned in Section 3 (1) of 
the old Act is pending either in the original 
Court or in appeal, the same would be per- 
mitted to continue as if the new Act has 
not been enforced. The clause does not 
in any way compel that the proceedings of 
the suit having been commenced on one of 
the grounds mentioned in Section 3 (1) of 
the old Act it must be continued and decid- 
ed on that basis. (Para 11) 


There is material difference in the two 
Acts as regards the rights given and the re- 
medies provided in respect of any building 
used for cinema business. Where the old 
Act does not apply the landlord would not 
be required to fulfil the requirements of that 
Act and he can bring a suit for disposses- 
sion of tenant on the strength of his rights 
in Civil Court directly. (Para 11) 

(C) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), Section 43 (1) — Repeal of U, P. 
(Temporary) Control of Rent & Eviction Act 
— Effect of — Applicability of Section 6, 
U. P. General Clauses Act. (X-Ref:— U. P. 
General Clauses Act (1 of 1904), Section 6) 
—(X-Ref:— U. P. (Temporary) Control of 
Rent & Eviction Act (3 of 1947), S. 3). 


Either because of Section 43 (2) (s) or 
because of Section 6 of U. P. General 
Clauses Act, has the suit or the appeal filed 
under the U. P. (Temporary) Control of 
Rent & Eviction Act to be decided on the 
basis of that Act without taking note of the 
new changes brought about by the new 
U. P. Urban Buildings (Regulation of Let- 
ting, Rent & Eviction) Act? —- No. 


(Para 29) 
The old Act being a temporary Act, 
Section 6 of U. P. General Clauses Act, 


which deals only with permanent statutes, 
has no application to it. It cannot, therefore, 
be said that a legal proceeding instituted 
under old Act should be continued as if the 
new Act had not been enforced qua the 
subject-matter of the old Act. (Para 20) 


Even though Section 6 of the General 
Clauses Act would be applicable in cases of 
repeal, if the new legislation manifests an 
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intention incompatible with or contrary to 
the provisions of the section then it will not. 
The scheme of the new Act manifests an 
intention incompatible with or contrary to 
the provisions of the old Act and, the sav- 
ing clause also is exhaustive and clearly 
manifests an intention to exclude the opera- 
tion of Section 6 of the General Clauses Act 
altogether. (Paras 24, 25, 26) 


Even Section 1 (4) of the old Act does 
not apply after the repeal of that Act by 
the new Act. Case law discussed. 

(Para 28) 

Bashir Ahmad, for Appellants; Dr. Gyan 
Prakash, for Respondent. 


K. C. AGARWAL, J.:— Suit No. 38 of 
1966, giving rise to the above appeal, was 
filed by the appellant M/s. Allahabad Thea- 
tres Private Ltd., against the respondent Smt. 
Kusum Kumari for eviction from the pro- 
perty known as Jawahar Palace, No. 29(Old)/ 
98 (new) Jawahar Square Allahabad, now 
Tun under the name of Naaz Cinema, along 
with all its fittings, electric and otherwise, 
furniture, operating instruments, fixtures and 
other appurtenant articles and accessories, 
including the building, seats, machinery and 
fans etc. A decree for arrears of rent, 
damages insurance money and Bhumi Bhavan 
Kar, amounting to Rs. 13,496.91 was also 
claimed. 


2. The said suit was filed on the 
allegations that the appellant was a private 
limited company and had been floated with 
the object of carrying on the cinema busi- 
ness by acquiring lands and buildings for 
that purpose. The said Company construct- 
ed the premises No. 29(old)/98 (new) in 
Jawahar Square, Allahabad. The entire 
building was fitted with projectors, screen, 
electric fittings, balcony, furniture, etc. The 
said accommodation was constructed for the 
purpose of cinema business and no other. 
The entire premises became ready in 1934 
and the said company carried on the busi- 
ness of exhibiting films for some time, and 
thereafter they had been running the same 
business through others. It was further al- 
leged in this connection that the entire 
cinema business, along with the building, 
cinema accessories, and articles appertaining 
thereto, including fittings, electric and other- 
wise, seats, machinery, furniture, etc., was 
leased out for two years by the appellant to 
the respondent on a fixed and unalterable 
rent of Rs. 1,000/- p.m. The period of two 
years was to expire on 30th November, 1962. 
The respondent had been carrying on the 
business under the name and style of Naaz 
Cinema and paying rent at the rate of 
Rs. 1,000/- p.m. on the basis of the afore- 
said lease deed. The respondent did not 
vacate the premises on the expiry of the 
said period of two years and continued to 
run the business. The appellant subsequent- 
ly by a notice dated 4th September, 1964 
called upon the respondent to pay the arrears 
due from Ist January 1963 to 31st August, 
1964. The said notice had also purported 
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to terminate the tenancy of the respondent. 
The appellant, thereafter, sent another notice, 
which was served on the respondent on 22nd 
September 1965, but the respondent neither 
remitted the entire rent which was due to 
the appellant nor did she vacate the premises 
and hand over the same to the appellant. 
Accordingly the appellant filed the aforesaid 
suit for the reliefs mentioned above. 


It may be mentioned here that the ap- 
pellant in the aforesaid suit also set up a 
plea, that since the cinema house along with 
the running business had been let out to the 
respondent, therefore the provisions of the 
U. P. (Temporary) Control of Rent and Evi- 
ction Act did not apply to the premises in 
question, hence, the appellant was entitled to 
the decree for eviction without proving com- 
pliance with the provisions of the aforesaid 
Act. In the alternative it was, however, 
also pleaded by the appellant that even if 
it was found that the aforesaid Act applied 
to the premises in question, the respondent 
had committed default in making payment of 
rent in spite of the service of notice of 
demand under section 3 (1) (a) of the said 
Act, and therefore she was liable to be evi- 
cted on that ground. 


3. The suit was contested by the res- 
pondent, and the liability to eviction was 
denied. It was alleged by her that what was 
let out to her was the cinema building, which 
was ‘accommodation’ within the meaning 
of that word defined in the U. P. (Tem- 
porary) Control of Rent and Eviction Act, 
and, as such, she could not be dispossessed 
without complying with the provisions of the 
said Act. In reply to the allegation relating 
to default committed by her in making pay- 
ment of rent, it was asserted that she had 
paid the entire rent and that she could not 
thus be found to be a defaulter, and there- 
fore a decree for possession on the basis of 
Sec. 3 (1) (a) could not be granted to the 
appellant. The respondent also pleaded that 
sbe had obtained an order of allotment in 
her favour allotting the premises in question 
under the provisions of the U. P. (Tempo- 
rary) Control of Rent and Eviction Act. Ac- 
cordingly, it was alleged that so long as the 
allotment order subsisted she could not be 
dispossessed. 


4. On the aforesaid pleadings of the 
parties a number of issues arose for decision 
in the Court below. One of the main issues 
was relating to the applicability of the pro- 
visions of the U. P. (Temporary) Control of 
Rent and Eviction Act to the premises or 
property from which eviction was being 
sought by the respondent. The Court below 
took the view that what was let out to the 
respondent by the appellant was not the run- 
ning cinema business but the cinema build- 
ing, which was accommodation within the 
meaning of the aforesaid Act, hence the pro- 
visions of the same applied. The Court be- 
low, further found that as the respondent 
had not committed any default in making 
payment of rent as required by Section 3 of 
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the Act she was not liable to eviction on that 
basis. The allotment order set up by the 
respondent was found to be valid. On these 
findings the Court below dismissed the suit 
of the appellant for eviction and arrears of 
rent. A decree for the amount of Rs. 400.75 
as insurance charges, and Rs. 900.60 as 
Bhumi Bhavan Kar was, however, granted in 
its favour against the respondent. Agerieved 
against the decision of the Court below the 
present appeal has been filed. 


5. Sri Bashir Ahmad, learned coun- 
sel appearing for the appellant, argued that 
the provisions of the U. P. (T emporary) Con- 
trol of Rent and Eviction Act did not apply 
to a cinema building and, therefore, the 
Court below erred in dismissing the suit of 
the plaintiff by applying the provisions of 
the said Act to it. In the alternative, it 
was argued that if in the case of a cinema 
it was essential to establish that what was 
let out was not the building but the running 
cinema business, even then from the evidence 
in the present case it was established that 
the appellant had not only let out the 
cinema building but the running cinema 
business as well, and accordingly the Court 
below should not have applied the provisions 
of the U. P. (Temporary) Control of Rent 
and Eviction Act to the present premises and 
should have granted the decree of disposses- 
sion to the appellant. The other findings of 
the Court below were also challenged by 
Sri Bashir Ahmed. 


6. The learned Advocate General, 
appearing for the respondent, submitted in 
reply that all buildings, residential or non- 
residential, are covered by the definition of 
the word ‘accommodation’ in the U. P. 
(Temporary) Control of Rent and Eviction 
Act and as the cinema house which was let 
out in the present case was accommodation 
within the meaning of the aforesaid Act the 
appellant could not get the decree for evic- 
tion without complying with requirements of 
Section 3 of that Act. The learned Advo- 
cate General further relied on Dwarka Das 
Saraf v. Dwarka Prasad, 1972 All LJ 662 
and urged on its basis that in order to oust 
the provisions of the U. P. (Temporary) 
Control of Rent and Eviction Act in rela- 
tion to a cinema house it was necessary to 
establish by the appellant that the running 
business in the cinema house was also leas- 
ed out or given to the respondent at the time 
of the execution of the lease, and since in 
the present case the appellant had not leas- 
ed any running business to the respondent 
the Court below was right in deciding the 
said issue in favour of the respondent. He 
further urged that none of the grounds en- 
abling the appellant to file a suit for evic- 
tion, as required by Section 3 of the afore- 
said Act, had been made out, 


7. During the course of the argu- 
ments Sri Bashir Ahmed pointed out to us 
that a cinema building has been completely 
exempted from the operation of the P 
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Urban Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972 (hereinafter referred 
to as the new Act), hence after the repeal 
of the U. P. (Temporary) Control of Rent 
and Eviction Act (hereinafter referred to as 
the old Act) by the new Act, the appellant 
became entitled to a decree for dispossession 
against the respondent, and the High Court 
being the appellate Court should, after con- 
sidering the evidence already on the record, 
pass a decree in his favour. The learned 
Advocate General, appearing for the respon- 
dent, conceded that he was not in a position 
to dispute the proposition that an appellate 
Court could take into account the change 
of law and decide an appeal in accordance 
with the same. However, he submitted that 
in view of the saving clause contained in 
Section 43 (2) (s) of the new Act all the 
rights of the parties in the present appeal 
have to be decided on the assumption as if 
that Act had not come into force at all. 
The other argument made in the alternative 
in this connection was that Section 6 of the 
U. P. General Clauses Act also applied, and 
therefore, the rights and privileges which haa 
been acquired by him under the old Act 
would not be taken away by applying the 
provisions of the new Act. It was, however, 
admitted by him that in case this Court were 
to take the view that the new Act applied 
to the present case and the fights of the 
parties could be decided on that basis it 
was needless to go into the question of the 
rights of the parties under the old Act. 


8. The general principle of law is 
that a suit must be tried on the original 
cause of action. ‘This principle does not 
wholly govern suits but also appeals. There 
are, however, certain exceptions to this gene- 
ral rule, as sometimes the original relief 
claimed becomes inappropriate or the law 
changes, affecting the rights of the parties. 
In such cases Courts may allow amendment 
of pleadings and permit the parties to fight 
out their rights on the basis of these changes. 
Thus if we ultimately find that we are unable 
to uphold the contention of the learned Ad- 
vocate General it may be proper for us to 
permit the amendment of the plaint and to 
direct the parties to get their rights adjudi- 
cated upon in accordance with the changed 
law. We, therefore, would like to decide 
the question of the applicability of the new 
Act first before taking up the question as to 
whether the suit was in respect of premises 
to which the provisions of the old Act ap- 
plied or not. 


9. The learned Advocate Genera] re- 
lied upon Section 43 (2) (s) of the new Act 
and argued that as the present case was 
also filed by the appellant on one of the 
grounds mentioned in sub-section (1) of Sec- 
tion 3 of the old Act the appeal has to be 
continued and concluded as if the new Act 
had not been passed. He emphasised that 
in the plaint the appellant himself had assert- 
ed that the respondent had committed de- 
fault in not making payment of rent within 
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the period of one month of the service of 
notice of demand and as this was a ground 
covered by sub-section (1) of Section 3 of 
the old Act the suit has got to be consider- 
ed as one filed under the provisions of that 
Act. Sri Bashir Ahmad, for the appellant, 
urged that the suit, which was filed by him, 
was one to which the provisions of the old 
Act did not apply, and it was only in the 
alternative that the appellant had taken up 
the plea that in case the Court found that 
the provisions of the old Act applied, in 
that event as the respondent had committed 
default and had not made payment of rent 
within the period of one month from the 
date of service of the notice of demand, the 
ground under Section 3 (1) (a) of the old 
Act should be deemed to have been made 
out and on that basis the appellant should 
be given the decree for dispossession. He 
urged further that the plaint in the instant 
case was a composite plaint and, therefore, 
it could not be said that the suit for eviction 
of the respondent was instituted on any 
ground mentioned in sub-section (1) of Sec- 
tion 3 of the old Act. 


10. The provisions of the Urban 
Buildings (Regulation of Letting, Rent and 
Eviction) Act which has now been enforced 
are materially different on many aspects 
from that of the old Act. In the new Act 
the rights given and remedies provided are 
much different than those which were the 
subject-matter of the old Act. In the old 
Act the word ‘accommodation’ was defined 
and only those constructions which fell with- 
in the four corners of that definition could 
be the subject-matter of the provisions of 
that Act. In the old Act the word ‘accom- 
modation’? was defined as follows :— 


“Section 2 (a}— Accommodation — ‘Ac- 
commodation’ means residential and non- 
residential accommodation in any building 
or part of a building and includes:— 


(i) gardens, grounds and out-houses, if 
any, appurtenant to such building or part of 
a building; ° 

(ii) any furniture supplied by the land- 
lord for use in such building or part of a 
building: : 

(iii) any fitting affixed to such building 

or part of a building for the more beneficial 
enjoyment thereof, 
but does not include any accommodation 
used as a factory or for an industrial pur- 
pose where the business carried on in of 
upon the building is also leased out to the 
lessee by the same transaction.” 
We, however, find that in the new Act the 
scheme is quite different from that in the 
previous Act. Section 2 of the new Act pro- 
vides for exemptions from the operation of 
this Act. So far as a cinema House is con- 
cerned the sub-section (1), Clause (d) of this 
section says :— 

“Nothing in this Act shall apply to...... 
any building used or intended to be used 
for any other industrial purpose (that is to 
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say, for the purposes of manufacture, pre- 
servation or processing of any goods) or as 
a cinema or theatre, where the plant and 
apparatus installed for such purpose in the 
building is leased out along with the build- 
ing.” 


1i. Thus it appears that now under 
the new Act in respect of any building which 
is being used as a cinema house where plant 
and apparatus is installed and the same bas 
been leased out along with the building, the 
intention is to exempt the same from the 
operation of the Act. Under the old Act, 
according to the view of tbis Court in 1972 
All LJ 662, it was only when a cinema house 
along with the running business were let out 
that the same could be considered as pre- 
mises to which the provisions of the old Act 
did not apply. Under the old Act a build- 
ing actually used for industrial purposes was 
excluded from the definition of the word 
‘accommodation’, provided the business carri- 
ed on was also leased to the lessee by the 
game transaction, whereas under the new Act 
a building is exempt from the operation of 
that Act not only when it is used for indus- 
trial purposes but also when it is intended 
to be used for such purposes. There is thus 
a material difference so far as the applica- 
tion of the two Acts is concerned, with re- 
gard to the cinema business. Apart from 
this, the new Act, as stated above, provides 
for different contingencies, different forums, 
different remedies, different liabilities, differ- 
ent consequences, different subject-matter 
than those provided in the old Act. Some 
of the old rights have been destroyed and 
new have been created. It is in this light 
we have to consider the effect of the saving 
clause contained in Section 43 (2) (s) of the 
new Act. It is not only with regard to a 
cinema that the difference pointed out by 
us above is to be found. There are some 
other exemptions contained in Section 2 of 
the new Act which were previously the sub- 
ject-matter of the old Act. The result of 
this exemption would be that in all those 
cases where the provisions of the old Act 
do not apply the landlord would not be re- 
quired to fulfil the requirements of the pro- 
visions of that Act as he can bring a suit 
for dispossession on the strength of right in 
the civil Court directly. It does not, there- 
fore, appear reasonable to hold that although 
a cinema house which may otherwise be 
one to which the provisions of the new Act 
do not apply may still be, for the purposes 
of applying Section 43 (2) (s). considered 
as a building in respect of which the suit 
may be continued under the old Act, al- 
though the rights of the parties qua the 
same are not to be decided on the basis of 
the provisions of that Act. Jt will further 
be seen that while the application of the pro- 
visions of Section 43 (2) (s) to cases where 
suits in the original Court, or in appeal, are 
pending on the date of the enforcement of 
the new Act. may result in asking the plain- 
tiffs to continue those proceedings in accord- 
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ance with the old Act, a landlord who may 
not have instituted a suit before the enforce- 
ment of the new Act may do so now with- 
out fulfilling either the requirements of the 
old Act or the new Act, as contained in Sec- 
tion 3 and Section 20 of the respective Acts. 
It, therefore, appears to us that the saving 
clause contained in Section 43 (2) (s) is 
meant only for a limited purpose, the pur- 
pose being that in case a suit on one of the 
grounds mentioned in Section 3 (1) of the 
old Act is pending either in the original 
Court or in appeal, the same would be per- 
mitted to continue as if the new Act has 
not been enforced. The purpose or inten- 
tion of providing such a saving clause with 
regard to these suits is not far to seek. The 
provisions of the new Act contained in Sec- 
tion 20 provide various grounds for eviction 
of a tenant. A comparison of clauses (a) to 
(g) of Section 3 (1) of the old Act with 
clauses (a) to (g) of Section 20 (2) of the 
new Act would show some distinguishing 
features, but in all material particulars they 
would be found to be the same. Hence as 
no useful purpose was going to be served 
by making the suits already filed on one of 
the grounds mentioned in Section 3 (2) of 
the old Act as infructuous the legislature by 
Section 43 (2) (s) provided that those suits 
would continue as if the mew Act had not 
come into force. It may be said that the 
suits filed before the enforcement of the pre- 
sent Act would have been tried otherwise 
also under the old Act even without the sav- 
ing clause, hence what was the utility of 
providing for it? It appears that the legis- 
lature did not want to leave any scope for 
argument and with that end in view made 
this saving provision. Apart from this, there 
are various other, savings which have been 
provided for in Section 43 (2) of the new 
Act. These savings, contained in other pro- 
visions of the aforesaid section, appear to 
us to have been made applicable only to 
those buildings or premises which are gov- 
erned by the provisions of the new Act, and 
not otherwise. As observed in Halsbury’s 
Laws of England, Third Edition, Volume 36, 
at page 401:— 


_“Yhe saving clause preserves something 
which would be otherwise included in the 
words of the enacting part.” 


As noted above, there could be no purpose 
to provide for the saving of those suits 
which were filed in respect of buildings now 
exempted from the operation of the new Act, 
and fo issue a mandate that they would be 
decided on the basis of the provisions of the 
old Act. It may further be noted in this 
connection that the new Act does not pre- 
gerve any right in respect of buildings ex- 
empted now. It would not, therefore, be logi- 
cal to hold that the saving clause of the new 
Act applied even to those buildings to which 
the provisions of the new Act may not be 
applicable. We, therefore, do not accept the. 
contention of the learned Advocate General) 
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that sub-section 2 (s) of Section 43 in any 
way compels that the proceedings of the 
suit having been commenced on one of the 
grounds mentioned in Section 3 (1) of the 
old Act must be continued and decided on 
that basis. It may, however, be pointed out 
that we are also impressed by the argument 
of Sri Bashir Ahmed that the present was 
not a case solely on the ground mentioned 
in Section 3 (1) (a) of the old Act. It was 
a suit where the plaint was composite both 
on the ground mentioned in Section 3 (1) (a) 
and independent of it. We cannot, therefore, 
hold that the present was a suit solely based 
on the aforesaid ground, more so when we 
find that by means of an amendment appli- 
cation made in this Court the appellant had 
withdrawn the plea relating to Section 3 (1) 
(a) of the old Act which was initially taken 
in the suit. The effect of the withdrawal 
would be as if the suit on this ground was 
never filed. 


12. The other argument made by the 
learned Advocate General in this connection 
was that even if Section 43 (2) (s) did not 
apply he was entitled to the adjudication of 
the rights of his client on the basis of the 
law as it stood before the new Act. In this 
connection he invited our attention to Sec- 
tion 6 of the U. P. General Clauses Act and 
pointed out that his case would not only be 
covered by one clause of this section but 
various clauses, such as clauses (b), (c) and 
(e). According to his submission thus made 
on the strength of Section 6, General Clauses 
Act a legal proceeding which had been ins- 
tituted under the old Act should be continu- 
ed on the assumption as if the new Act had 
not been enforced qua the subject matter of 
the old Act. The learned Advocate General 
relied on several authorities in support of 
this proposition. Before we discuss the vari- 
ous authorities cited by him it appears ap- 
propriate to mention that the old Act was 
a temporary Act which was enforced for a 
limited period initially. The legislature how- 
ever, continued the old Act by passing 
amending Acts from time to time. The last 
of such amending Acts was U. P. Act No. 27 
of 71. As a result of this Amending Act 
the period of the application of the old Act 
was to expire on 30th September 1973. Be- 
fore the period of the old Act could expire 
the legislature passed the new Act and the 
State Government by a notification appoint- 
ed 15th July 1972 as the date of its enforce- 
ment. By sub-section (1) of Section 43 of 
the new Act the old Act was repealed. The 
question that now falls for our determina- 
tion is as to what is the effect of the repeal 
of the temporary Act. Craies in his book 
‘Statute Law’ Sixth Edition, at page 408 has 
dealt with this topic and has remarked:— 


“As a general rule, and unless it con- 
tains some special provision to the contrary, 
after a temporary Act has expired, no pro- 
ceedings can be taken upon it and it ceases 
to have any further effect.” 
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13. It, therefore, appears that if the 
life of the temporary Act expires, consequen- 
ces of the same also get extinguished with 
the date of its expiry. In S. Krishnan V. 
State of Madras, (AIR 1951 SC 301) Patan- 
jali Sastri, J. observed:— 

“The general rule in regard to a tem- 
porary statute is that in the absence of a 
special provision to the contrary, proceed- 
ings which are being taken against a person 
under it will ipso facto terminate as soon 
as the statute expires.” 


14. The same is the view taken by 
the Supreme Court ‘in State of Uttar Pradesh 
v. Jagmander Das, AIR 1954 SC 683, where 
Mahajan C. J. dealing with a similar contro- 
versy about the repeal of a temporary statute, 
observed:— 

“When a statute is repealed or comes to 

an automatic end by efflux of time, no pro- 
secution for acts done during the continu- 
ance of the repealed or expired Act can be 
commenced after the date of its repeal or 
expiry because that would amount to the 
enforcement of a repealed or a dead Act. In 
cases of repeal of statutes this rule stands 
modified by Section 6 of the General Clauses 
Act. An expiring Act is, however, not gov- 
earned by the rule enunciated in that sec- 
tion.” 
Gajendragadkar, J. speaking for the Court 
in Gopi Chand v. Delhi Administration, AIR 
1959 SC 609, observed in paragraph 14 of 
the judgment:— 

“It is argued that, in dealing with this 
point, it would not be permissible to invoke 
the provisions of Section 6 of the Gene- 
ral Clauses Act because the said section deals 
with the effect of repeal of permanent statu- 
tes, This argument is well founded...... ‘ 


14-A. It, therefore, appears that it 
admits of no doubt in the case of a temporary 
statute the provisions of Section 6 of the 
General Clauses Act are not applicable as 
this section does not deal with the repeal of 
temporary statutes, and deals only with 
permanent statutes. It is in the light of these 
observations of the Supreme Court that we 
have to consider the various authorities which 
have been cited by the learned Advocate 
General. It may be noticed at the very be- 
ginning that none of the authorities cited by 
the learned Advocate General deals with the 
contingency with which we are faced in the 
present case. 


15. The main authority on which great 
reliance was placed by the learned Advocate 
General is reported in State of Punjab v. 
Mohar Singh (AIR 1955 SC 84). The facts 
of this case briefly are that in March 1948 
an Ordinance under S. 88 of the Government 
of India Act, 1935 was promulgated. This 
Ordinance made provision for registration of 
land claims of refugees. Section 7 of the 
said Ordinance provided that in case any 
person were to submit incorrect or false 
claim he would be liable to punishment. This 
Ordinance was a temporary enactment and 
was repealed by an Act of the legislature 
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passed in the year 1948. The new Act 
which was passed continued all the provi- 
sions of the Ordinance. In March, 1948 at 
a time when the Ordinance was still in force, 
one Mohar Singh filed a claim which was, 
on subsequent investigation, found to be 
false. In May, 1950 prosecution was launch- 
ed against him for having filed a false claim. 
One of the questions which arose for deci- 
sion before the Supreme Court was, whe- 
ther the offence having been committed dur- 
ing the period of the Ordinance, could the 
proceedings launched after the repeal of the 
Ordinance be continued and Mohar Singh 
be punished? The Supreme Court applied 
Section 6 of the General Clauses Act and 
found that Mohar Singh having committed 
breach of a section of the Ordinance, which 
was subsequently continued by the Act, was 
liable to be convicted. It was in the back- 
ground of these facts that the Supreme Court 
affirmed the conviction under the Act made 
in a proceeding instituted for breach of the 
Ordinance after its repeal, but commenced 
under the Act itself. The law laid down by 
the Supreme Court in this case was thus in 
a different context, as in our case we are 
dealing with a statute which was admittedly 
temporary and the operation of the same 
expired on 30th September 1973. 


16. Chandra Singh Manibhai v. 
Surajit Lal, AIR 1951 SC 199, is the other case 
which was relied on. This again is a case 
where the Supreme Court was considering 
the provisions of Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947 and 
its retrospective operation. In considering the 
provisions of this Act the Supreme Court 
held that the same had no application to 
appeals pending at the time when that Act 
came into force. It was further observ- 


“In terms, the provisions of the new Act 
and the rules made thereunder are made to 
apply only to such suits and proceedings 
which are transferred under the provisions of 
Section 50, and its retrospective effect is con- 
fined to what is expressly stated in S. 50.” 
We, therefore, find that on the basis of the 
interpretation of the provisions of that Act 
their Lordships held that the said Act could 
not be given retrospective operation. We do 
not thus find that the learned Advocate Gene- 
ral can derive any support from this case. 


17. The third case relied upon is re- 
ported in State of Kerala v. N. Sami Iyer, 
AIR 1966 SC 1415. The emphasis laid by 
the learned Advocate General in this case 
was on the observations of the Supreme 
Court made in AIR 1955 SC 84 (supra), 
which have been approved in this case as 
well. On this basis it was argued that the 
line of enquiry would be not whether the 
new Act expressly keeps alive old rights and 
liabilities but whether it manifests any inten- 
tion to destroy them. According to his sub- 
mission as old rights had not been destroy- 
ed the provisions of the new Act did not 
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apply. We are unable to agree with the 
submission of the learned Advocate General 
that the old rights, as urged by him, have 
not been destroyed. We have already point- 
ed out in the earlier portion of our judg- 
ment that in relation to certain buildings 
which are now exempted from the operation 
of the new Act the legislature has not con- 
ferred any rights to the tenants. It obviously 
follows from this that in respect of those 
buildings which were the subject-matter of 
the previous Act certain rights for protection 
from eviction had been provided for in the 
same, but now after the new Act has been 
enacted the legislature only has conferred 
rights on the tenants of those buildings alone 
to which the provisions of the new Act 
apply, and to no other. It, therefore, appears 
to us that the rights of tenants of buildings 
to which the provisions of the new Act do 
not apply have definitely been destroyed. 


18. Balish v. Rangachari, AIR 1969 
SC 701 and Jindas Oil Millis v. Godhra 
Electricity Co. Ltd., AIR 1969 SC 1225, are 
the two other authorities on which reliance 
has been placed by the learned Advocate 
General for the submission that when an 
existing statute or Regulation is repealed and 
the same is replaced by a fresh statute or 
Regulation unless the new Statute or Regu- 
lation specifically or by necessary implication 
affects right created under the old law, those 
rights must be held to continue in force 
even after the new Statute or Regulation 
comes into force. For the observations made 
earlier, we do not think that the said law 
applies to the facts of the present case on 
account of the reason that, firstly, we are 
dealing with the provisions of a temporary 
Act to which Section 6 of the U. P. General 
Clauses Act does not apply; and secondly, 
we definitely find that the rights of tenants 
in respect of certain buildings have been des- 
troyed and not maintained. 


19. The other two authorities cited 
by the learned Advocate General are report- 
ed in S. B. Jain I. T. O. v. Mahendra, 
(1972) 83 ITR 104 (SC) and R. B. Seth 
Gujar Mal Modi v. C. I. T., (1972) 84 
ITR 261 (SC). In these cases the Supreme 
Court considered the provisions of Sec. 297 
(2) (d) (G) of the Income Tax Act, 1961, 
and on the interpretation of the same held 
that what Section 297 (2) (d) (ii) requires 
was the actual pendency of a proceeding 
under Section 34 of the repealed Act. The 
question whether that proceeding was barred 
by limitation or not was irrelevant. In view 
of this opinion, the Supreme Court held in 
these two cases that since the proceedings 
under Section 34 (1) (a) of the Act of 1922 
were pending at the time of the commence- 
ment of the Income Tax Act, 1961, the 
Income-tax Officer was not competent to 
issue fresh notices under Section 148 of the 
new Income-tax Act. The learned Advocate 
Genera] had laid emphasis on the factual 
pendency of a proceeding and had argued 
on that basis that since actual proceedings 





80 AIL = [Prs. 19-21] 


of the suit under the old Act were pending 
on the date of the commencement of the 
new Act the rights of the parties under the 
lease should be determined on that basis. The 
Supreme Court while dealing with the pro- 
visions of the Acts mentioned above had 
laid down the law of factual pendency in 
relation to the provisions of those Acts. We 
do not think that the learned Advocate 
General can get any support from the afore- 
said two cases. 


20. It was then urged that as the 
old Act was repealed instead of being allow- 
ed to expire, the old Act continued to re- 
main alive for the purposes of the proceed- 
ings taken under it. On this basis it was 
attempted to argue that the provisions of 
Section 6 of the General Clauses Act would 
still be applicable. We, however, do not 
find any force in this argument. Section 6 
of the U. P. General Clauses Act cannot 
have the effect of extending the life of the 
temporary Act beyond the period stated in 
the temporary Act itself. As a result, there- 
fore, Section 6 of the U. P. General Clauses 
Act would be effective only up to the origi- 
nal date of its expiry. Hence the only re- 
sult will be that up to the original date of 
its expiry rights and liabilities accrued and 
incurred under the temporary Act before 
the repeal would be continued to be enforc- 
ed and proceedings in regard to them would 
be permitted to be taken in spite of the re- 
peal. It is only to this limited extent that 
Section 6 of the U. P. General Clauses Act 
would be applicable. Taking a view other 
than the one stated above would result in 
extending the life of the temporary Act 
which is not within the power of any Court. 


21. Dealing with a similar contro- 
versy the Calcutta High Court in Tarak 
Chandra Mukherjee v. Ratan Lal Ghosal, 
AIR 1957 Cal 257 (FB), has taken the same 
view, with which we express our respectful 
agreement. The relevant facts for the appre- 
ciation of the Jaw laid down in this case are 
that the West Bengal Legislature passed the 
W. B. Premises Rent Control (Temporary 
Provisions) Act, 1950. This Act as original- 
ly enacted was intended to remain in force 
till the 3ist March, 1953. By subsequent 
enactment its life was extended up to 31st 
March, 1956. Normally it would have ex- 
pired on that date, but on that very date, 
the last day of its existence, it was repealed 
by the W. B. Premises Tenancy Act (12 of 
1956). That Act and the President’s assent 
to it were first published in the Calcutta 
Gazette of the 30th March, 1956 but it did 
not come into force on that date since it 
itself stated in Section 1 (2) that it would 
come into force on such date as the State 
Government might, by notification, appoint. 
Such a notification dated 30th March, 1956 
was published in the official gazette on the 
31st March, 1956. It was in this notification 
that it was stated that 31st March, 1956 was 
the date on which the Act would come into 
force. By virtue of that notification and 
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Section 6 (2) of the Bengal General Clauses 
Act, the Act of 1956 came into force imme- 
diately on the expiration of 30th March 1956, 
and it was on that date that the Act of 1950 
was actually repealed. Thus immediately 
after the midnight of 30 March, 1956 the 
life of the Act of 1950 was brought to an 
end. The question which arose in these cir- 
cumstances before the Calcutta Court was as 
to whether after the temporary Act of 1950 
was repealed instead of being allowed to ex- 
pire, did it continue to remain alive for the 
purposes of proceedings pending at the time 
of the repeal? The Calcutta Court, dealing 
with this controversy, laid down the law in 
the following words :— 


“From the above it must be clear that 
where the repealed Act is a permanent Act, 
the effect of Section 8 of the Bengal General 
Clauses Act is to restore it for the purposes 
Specified, as such Act, unless the repealing 
Act shows a contrary intention; and upon 
such restoration of the Act the rights and 
liabilities accrue and incurred under it before 
the appeal, can be enforced and proceedings 
in regard to them can be commenced or con- 
tinued to completion at or up to any time 
unless forbidden by the law of limitation or 
otherwise, the restored Act being a permanent 
one. But where the repealed Act is a tem- 
porary Act, it is restored only as an Act due 
to expire on the date originally specified. 
There can be no other effect of deeming the 
repealing Act as not passed. Upto the ori- 
ginal date of its expiry, rights and liabilities 
accrued and incurred under the Act before its 
repeal can be enforced and proceedings in 
regard to them under the Act can be institut- 
ted or continued by virtue of Section 8, be- 
cause by virtue of that section, the Act will 
remain in force up to that date for the pur- 
poses of such rights, liabilities and proceed- 
Ings. But once that date has passed, Sec- 
tion 8 will have spent itself. The temporary 
Act will then have expired under its own 
terms and the position in regard to rights and 
liabilities accrued and incurred under it be- 
fore its repeal and in regard to proceedings 
under the Act respecting them, whether pend- 
ing or intended, will then be as in the case 
of an expired temporary statute. Whether 
or not such rights and liabilities can still be 
claimed and enforced and whether proceed- 
ings under the Act in regard to them can 
still be instituted or continued, will depend 
on the general incidents of temporary statutes 
and the construction of the particular Act.” 


aiiai The only effect of the repeal was 
that the Act was maintained in life by Sec- 
tion 8 of the General Clauses Act for the 
purposes mentioned in the section, up to the 
date originally fixed for its expiry, that is to 
say, for the 24 hours of the 31st March, 1956, 
but no new rights or liabilities could accrue 
or be incurred during those 24 hours. Since 
the Ist April, 1956 the question of enforcing 
rights and liabilities accrued and incurred 
under the Act before its repeal and of com- 
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mencing or continuing proceedings in regard 
to them has gone back to the relam of the 
principles applicable to temporary statutes 
which have expired.” 
- 22. The same view. was taken in an- 
other Full Bench case Rabindra Nath v. Gour 
Mondal reported in this very column of AIR 
1957 Cal 274. The relevant portion of the 
judgment which would apply to the facts of 
the present case is as follows :— 

“The effect of the qualifying words ‘as 


if the repealing Act had not been passed” in’ 


Section 8 Bengal General Clauses Act, is that 
only so much can be done by virtue of the 
section as could have been done under the 
repealed Act if it had not been repealed. 
Nothing is added, nor is the operation of the 
repealed Act enlarged in any way. Only that 
Act, as it was, is revived and thereafter main- 
tained in life for the purposes mentioned in 
the section with all its limitation necessarily 
attaching to it both as to duration and as to 
scope. The repeal does not affect it in regard 
to rights accrued, liabilities incurred or pro- 
ceedings in respect of such rights and liabi- 
lities, but it remains circumscribed by its own 
limitations and cannot go further than it 
could have gone if the repeal had not brought 
it to an end.” 


23. We respectfully agree with the view 
taken by the Calcutta High Court in these 
two Full Bench cases and applying the same 
in the present case hold that as the life of 
the old Act expired on 30th September, 1973, 
the rights and privileges, if any, acquired 
under the old Act could not enure for the 
benefit of the parties after the said date. It 
is, however, made clear that according to the 
view which has been expressed above neither 
the provisions of Section 6 of the U. P. Gene- 
ral Clauses Act nor that of Section 43 (2) (s) 
are applicable to the present case and it is only 
in defence to the argument of the Advecate 
General that we have indicated the view re- 
lating to the continuation of the old Act till 
oo of its expiry, i.e. 30th September, 


24. Sri Bashir Ahmed has referred to 
the cases reported in AIR 1956 SC 77, (Indira 
Sohanlal v. Custodian of Evacuee Property) 
and AIR 1968 SC 162, (Kalawati Devi v. I. T. 
Commr.) and has argued on the basis of these 
cases that even though Section 6 of the Gene- 
ral Clauses Act would be applicable in cases 
of repeal but if the new legislation manifests 
an intention incompatible with or contrary to 
the provisions of the section then it will not 
and the incompatibility would have to be as- 
certained from a consideration of the relevant 
provisions of the new Law. In this connec- 
tion he relied on a passage in AIR 1956 SC 
77, which is quoted below :— 


“Thus where ........c00. the repealing sec- 
- tion of a fresh enactment which purports to 
indicate the effect of the repeal on previous 
matters provides for the operation of the pre- 
vious law in part and in negative terms, as 
also for operation of the new law in the other 
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part and in positive terms, the said provision 
may well be taken to be self-contained and 
indicative of the -intention to exclude tho - 
operation of Section 6, General Clauses Act.” 

25. Similar are the observations of 
the Supreme Court in AIR 1968 SC 162, at 
p. 168, paragraph 15, where their Lordships 


[Prs. 21-28] 


. observed : 


“It seems to us, however, that by provid- 
ing for so many matters mentioned above, 
some in accord with what would have been 
the result under Section 6 of the General 
Clauses Act and some contrary to what had 
been the result under Section 6, Parliament 
rie clearly evidenced an intention to the con- 

ary.” 


26. We agree with the contention of 
Sri Bashir Ahmed, and find that the aforesaid 
two cases cited by him fully apply to the 
present case. The legislature in the new Act 
has provided for all those contingencies, in 
positive and negative terms in the‘ saving 
clause contained in Section 43, which it in- 
tended to provide for. It is clear that the 
scheme of the new Act manifests an inten- 
tion incompatible with or contrary to the 
provisions of the old Act. Further, the sav- 
ing clause is exhaustive and clearly manifests 
an intention to exclude the operation of Sec- 
tion 6 of the General Clauses Act altogether. 


27. A reference may however, be 
made to sub-section (4) of S. 1 of the old 
Act, which runs as follows :— 


“A It shall cease to have effect on the 
expiry (September 30, 1973) except as res- 
pects things done or omitted to be done be- 
fore the expiration thereof, and. Section 6 of 
the U. P. General Clauses Act 
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28. This provision apparently applies 
Section 6 of the U. P. General Clauses Act 
upon the expiry of the period of the tem- 
porary Act. This sub-section appears to have 
a limited object as it applies only to a case 
on expiry of the Act.when otherwise not re- 
pealed. We now find that after the enforce- 
ment of the new Act that by virtue of Sec- 
tion 43 (1). of the said Act the old Act has 
been repealed altogether. Hence it is not 
possible to apply the aforesaid provision now 
for any purpose. It may further be pointed 
out that this provision was made at a time 
when the possibility of enacting a new Act 
was not even envisaged by the legislature. 
Since now the old Act has been repealed and 
substituted by the new Act with substantially] 
different provisions and objectives it would be; 
incorrect to hold that sub-section (4) of S. 1 
still applies and saves certain rights men- 
tioned therein. The said sub-section has again: 








‘the limited object of saving “things done or; 


omitted to be done” in the case of the expiry 
of the old Act as mentioned therein. It iş 
thus to be found that the benefits of Sec- 
tion 6 of the U. P. General Clauses Act had 
to be given only for the limited purpose men- 
tioned therein. It is not that Section 6 of 
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the General Clauses Act was applied for all 
purposes which are mentioned therein. [his 
is an additional reason that enables us to hold 
that sub-section (4) of S. 1 does not apply 
after the repeal of the old Act. 


29. For the reasons mentionec above, 
we are unable to accept the submissior of the 
learned Advocate General that either because 
of the saving Cl. (s) sub-section (2) of S. 43 
or because of Section 6 of the U. P. General 
_|Clauses Act the appeal has to be decided on 
the basis of the old Act without taking note 
of the new changes. We, therefore, reject his 
argument on this aspect of the matter. 


30. The next question that needs our 
consideration is the determination of the rights 
of the parties on the basis of the changed 
position. It may be mentioned that Sri Bashir 
Ahmed made a statement in Court that he 
was withdrawing all allegations from the 
plaint which were made by his client initially 
fer eviction of the respondent on the basis 
ef Section 3 (1) of the old Act. ‘He sub- 
sequently also moved a duly verified applica- 
tion and withdrew the allegations on the 
aforesaid controversy by the same. We have, 
by means of a separate order, allowed the 
said application. The result of allowing of the 
said application would be that now the rights 
of the parties have to be decided in- 
dependently of the provisions of the old Act. 
Sri Basir Abmed pressed that the evidence 
already on record was sufficient for deciding 
the controversy which would arise under the 
changed condition. The learned Advocate 
General contended—and in our opinion, right- 
ly—that the cause of his client would be seri- 
eusly prejudiced if he was not given an op- 
portunity to fight out the same on the basis 
of the provisions of the new Act. But we 
express no opinion whether the defendant can 
take the benefit of the new Act. As noted 
above, the requirements of the new Act are 
different than those of the old one and it 
would thus not be in the interest of justice 
that we take upon ourselves the task of 
deciding the rights, without giving the op- 
portunity to the respondent which was sought 
for before us, on the basis of evidence al- 
ready on the record. As a matter of fact, 
there is apprehension of injustice not only 
being done to the respondent but also to the 
appellant in case the rights are decided on 
the basis of the old pleadings and the issues, 
as well as the evidence. We think that in 
view of the changed position it would be pro- 
per to permit the parties to amend their plead- 
ings if deemed necessary and to ask the 
Court below to frame new issucs if arising 
and to decide the suit after giving opportunity 
to the parties to adduce evidence on the same. 


Samarjut Singh v. Dy. 


31. In view of what we have said. 


above, we are not called upon to determine 
the controversy relating to the application of 
Section 3 of the old Act to the facts of the 
present case 


32. We, therefore, allow the appeal 
set aside the judgment and decree of the 


Director of Consolidation U. P 


A.L R. 


Court below and remand the case to it for 
decision afresh in accordance with law and in 
the light of the observations made by us iA 
this judgment. Parties to bear their own 
costs of this appeal, as well as of the suit 
incurred so far. 


33. - In order 
technical difficulties 


to avoid unnecessary 
we have set aside the 
whole decree of the Court although a part 
of it was in favour of the appellant. Ac- 
cordingly now the whole of the suit will be 
tried by the Court below, which we are sure 
will be decided expeditiously. 

Case remanded. 
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Samarjut Singh, Petitioner v. Dy. Diree- 
tor of Consolidation U. P., Lucknew and 
others, Opposite Parties. 


Writ Pens. Nos. 210, 219, 353 and 357 ef 
1969, D/- 16-5-1973. 

(A) Civil P. C. (1988), S. 144 — Apphisa- 
tion for restitution — Right to claim restita- 
tion can be enforced against n party ef his 
transferse or assignees even if be is mot a 
party to the application for restitution. 


The transferee pemdente lite 1s a repre- 
sentative in interest of the party from whom 
he got the transfer Such a transferee is net 
entitled to raise any claim against the decree 
or the order of restitution ultimately passed 
on the reversal of the decree. Under O. 22, 
R. 10 a transferee pendente lite may be jeined 
as a party but the plaintiff is not duty beund 
in law to make him a party nor has the 
transferee an absolute right to be joined as a 
party. 

After the decree, such transferee, even if 
not joined as a party is a representative ef 
the judgment-debtor (the party against whexa 
restitution is obtained) in all matters relating 
to the execution discharge or satisfacties ef 
the decree (See Section 47, Civil P. C.). Thus 
it cannot be said that it was necessary fer 
party (making application for restitutiom) to 
have brought the transferee on record. He is 
bound by the order of restitution even in spite 
of the fact that he is not impleaded as a 
party. Case Law discussed. - (Paras 5, 7) 


(B) U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 209 — Adverse 
pooscesion — Issue of notification under See- 
ge of U. P. Consolidation of Holdings Act 
— ect. i 


Where a tenant inducted by the landlerd 
continued to be in adverse possession ef the 
land as against the original tenant but befere 
completion of six years a notification usder 
Section 4 of the Act was issued, the sight 
of the origina] tenant to claim as sirdar did 
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mot get extinguished. Hence newly inducted 
tenant could not claim sirdari right by ad- 
verse possession. Case Law discussed. 

(Para 8) 


O U. P.- Land Reforms (Supplemex- 
tary) Act (31 of 1252), S. 6 — Scope. 


By virtue of Section 6 the Act is not ap- 
plicable to the land in respect of which a suit 
(of the nature provided for in Section 180 of 
the U. P. Tenancy Act) or an appeal or other 
proceeding from a decree passed in such a 
suit was pending in any Civil or Revenue 
Court on a specified date (30-6-1952). Thus 
where an appeal against original decree was 
pending in H. C. on that specified date, the 
petitioners were not entitled to benefit under 
Section 3 of the Supplementary Act. 


(D) T. P. Act (1882), S. 52 — Lis pon- 
dens — Tranfer made by landlord during 
pendency of appeal would be difected by Hs 
pendens. 


Section 52 prevents a party from creating 
any lease during the pendency of the suit 
which may affect the rights of the adversary. 
_ Thus any rights which would be created in 
a tenant because of the operation of Sec. 19 
of the U. P. Zamindari Abolition and Land 
Reforms Act would not help the tenant as 
against the adversary specially when there is 
nothing in the provisions of the U. P. Zamin- 
dari Abolition and Land Reforms Act to over- 
ride the provisions of Section 52. Moreover 
Section 6 of the U. P. Land Reforms (Sup- 
plementary) Act, 1952 recognises and embodies 
the principle of lis pendens. Case law dis- 
cussed. (Paras 11, 12, 13) 


H. D. Srivastava, for Petitioner; K. S. 
Vorma, for Opposite Party No. 6. 


ORDER :— These are five connected 
petitions, under Art. 226 of the Constitution. 


2. The relevant facts, shortly stated, 
are 2s follows: Bhaiya Durga Prasad Singh, 
the Zamindar of village Harbaspur, gave the 
village on theka to Ram Awadh, father of op- 
posite party No. 4, Yatindra Nath. The 
Thekadar continued in possession after the 
expiry of theka; Bhaiya Durga Prasad Singh 
filed a suit for ejectment under Section 180 
of the U. P. Tenancy Act against opposite 
party No. 4, his mother, Ram Kali; and his 
uncle, Teerath Ram, which was decreed by 
the Court of Civil Judge, Gonda on 30th 
Ssptember, 1947. In execution of the decree 
possession was obtained by the decree-holder 
over specific plots (which are in dispute), on 
27th June, 1948. Against the judgment and 
decree dated 30th September, 1947 an appeal 
fied in the High Court was pending on the 
date of vesting. Under Rule 4 (2) (v) of the 
U. P. Zamindari Abolition and Land Reform 
Rules, 1952 the proceedings in the High Court 
remeinced stayed and on 10th February, 1959, 
tee proceedings abated by an order cf the 
Court under Rule 5 (1) of the aforocaid 
Reulcs. During the interval between ths 
decres passed by the Civil Judge, Gonda and 
the order of abatement made by the High 
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Court, the Zamindar had settled the plots in 
dispute with the petitioners conferring upon 
them hereditary rights; the settlement made 
before the date of vesting law, according to 
the petitioners, commenced from 1359 Fəsli. 
On 3rd June, 1959 opposite party No. 4, filed 
an application in the Court of the Civil Judge. 
Gonda under Section 144 of the Code of 
Civil Procedure for re-delivery of possession. 
to him over the plots in dispute. A warrant 
for delivery of possession was issued by the 
Civil Judge, Gonda under Order XLI, Rule 35, 
Civil P. C. on 21st September, 1960, fixing 
Sth November, 1960 for report and compli- 
ance. On Sth November, 1960 the Civil 
Judge, Gonda made the order on the applica- 
tion: “Delivery of possession has been 
made, Let record be consigned.” To thace 
proceedings under Section 144, Civil P. C. the 
petitioners or their predecessors were not par- 
ties and there is also no evidence to show 
that actual possession was obtained by op- 
posite party No. 4 against the petitioners in 
the proceedings under Section 144, Civil P. C. 
Consolidation operations commenced in 
village Harbaspur by a notification made 
under Section 4, on 26th February, 1966. In 
the basic year the names of the petitioners 
were found recorded in the khatauni as 
sirdars. Objections were filed under Sec. 9 
of the U. P. Consolidation of Holdings Act 
by opposite party No. 4 contending that he 
had been in possession of the plots in dispute 
for a long time, that he was the recorded oc- 
cupant in 1356 Fasli and that he had acquir- 
ed sirdari ‘rights. On the contrary, the com- 
tention on behalf of the- petitioners was that 
they being in continuous possession from tke 
year 1359 Fasli when the erstwhile Zamindar 
created leases in their favour, they acquired 
rights of sirdar under Section 19 of the U. P. 
Zamindari Abolition and Land Reforms Act 
with effect from the date of vesting and that, 
at any rate, the opposite party having not 
filed the suit for their ejectment under Sec- 
tion 209 of the Act within the prescribed 
period, the petitioners became sirdars of the 
land in dispute by the application of Sec- 
ton 210 of the Act. 


TE The Consolidation Officer, to whom 
the dispute was referred, held that the Zamin- 
dar could not in law create leases in favour 
of the petitioners during the pendency of the 
appeal against the decree in suit under Sec- 
tion 180 of the U, P. Tenancy Act 
and that the possession of the peti- 
fioners was discontinued from Sth Novem- 
ber, 1960 ‘on which date opposite party No. 4 
had obtained possession in the proceeding 
under Section 144, Civil P. C. Having reached 
these findings he directed that the name of 
Opposite party No, 4 be entered as sirdar and 
the names of ths petitioners expunged from 
te khatauni. The Asistant Settlement Offiecr 
(Consolidation) took a similar vicw. Te 
Deputy Director of .Comsolidation, befora 
whom ths petitioners preferred revicicrs 
under Sscticn 48 of the U. P. Consolidation 
of Holdings Act, upholdiag the decision of 
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both the courts below, held that the peti- 
tioners had not acquired sirdari rights over 
the land in dispute. 


4. Feeling aggrieved against that 
order, the petitioners have invoked the juris- 
diction of this Court under Art. 226 of the 
Constitution and have assailed the legality of 
the findings on the grounds taken by them 
before the consolidation authorities. At the 
very threshold it would be necessary for me 
to consider the nature and scope of a pro- 
ceeding under Section 144 of the Code of 
Civil Procedure. The principle of the doc- 
trine of restitution is that on the reversal of 
a decree in appeal the law imposes an obli- 
gation on the party to the suit who received 
the benefit of the erroneous decree to make 
restitution to the other party for what he had 
lost and that it is the duty of the Court to 
enforce that obligation unless it is shown that 
restitution would be clearly contrary to the 
interest or justice of the case {vide Bhagwant 
Singh v. Sri Kishen Das, (ATR 1953 SC. 136)). 
The decree of reversal carried with it a right 
of restitution of all that had been taken 
under the erroneous decree in the same 
manner as an ordinary decree carried with 
it a right to have it executed. : 


The application for restitution, as ob- 
served by their Lordships of the Supreme 
Court in Mahijibhai v. Manibhai, (AIR 1965 
SC 1477), is an application for execution of 
a decree. When a party, who loses his pro- 
perty in execution of a decree, seeks to re- 
cover the same by reason of the appellate 
“decree in his favour, he has only to recover 
the fruits of the appellate decree. In fact, the 
application flows from the appellate decree 
and it is filed to implement or enforce the 
same. ‘The transferee pendente lite is a re- 
presentative-in-interest of the party from whom 
he got the transfer. Such a transferee is 
not entifled to raise any claim against the 
decree or the order of restitution utlimately 
passed on the reversal of the decree. Under 
Order XXH, Rule 10 of the Code of Civil 
Procedure a transferee pendente lite may be 
joined as a party, but the plaintiff is not 
bound to make him a party nor has the 
transferee an absolute right to be joined as 
a party. After the decree, the transferee pen- 
dente lite, even if not joined as a party, is 
under Section 47 of the Code, a representa- 
tive of the judgment-debtor (ie. the party 
against whom restitution is obtained) in all 
matters relating to the execution, discharge or 
satisfaction of the decree. This principle is 
recognised in Order XXI, Rule 102, Civil 
P. C. which does not allow a transferee pen- 
dente lite of the judgment-debtor to make a 
claim in execution proceedings. In that view, 
it cannot be said that it was necessary for 
opposite party No. 4 to have brought the 


transferees on the record or to implead them- 


in the application for. restitution. They are 
thus bound by the order of restitution even 
in spite of the fact that thev were not im- 
pleaded. 


Samarjut Singh v. Dy. Director of Consolidation U. P. 


A. LR. 
The delivery of possession to the opposite 
party No. 4 as against the erstwhile Zamin- 
dar on 5th November, 1960, operates as actual 
possession against the latter which caused a 
break in the possession which he had obtain- 
ed in the result of the decree which was sub- 
sequently reversed in appeal. As a con- 
sequence of the reversal of the decree a ten- 
ant put into possession pendente lite is liable 
to be removed. There is nothing in the pro- 
visions of the U. P. Zamindari Abolition and 
Land Reforms Act, 1961 (to be hereinafter 
referred to as the Act) which could enable 
the tenants, with whom the lands were settled 
during the pendency of the suit or proceed- 
ing, by the erstwhile Zamindar, to assert their 
rights overriding the provisions of Sec. 144 
and Order XXI, Rule 102, Civil P. C. This 
view appears to be concluded by authority. 


5. In Parmeshari Din v. Ram Charan, 
AIR 1937 PC 260 their Lordships of the 
Judicial Committee held: 


“It is then said that the appellant was 
not a party to the decree which is sought to 
be executed against him. But he took the 
property from the defendant pendente lite and 
must be treated as his representative-in-in- 
terest. He is bound by the result of the 
decree. If he had not obtained possession 
of the property from the defendant, the latter 
would have been required to deliver it to 
the plaintiffs. And the mere circumstance 
that he got possession from the defendant in 
pursuance of a transfer, which was invalid as 
against the plaintiffs, cannot detract from 
their rights under the decree.” 


6. In Sukhan Singh v. Uma Shankar 
eee (AIR. 1935 All 65) Niamatuilah. J. 
eld: 


“Section 144, Civi P. C., makes it im- 
perative where a decree passed by the Court 
of first instance is reversed on appeal that 
the Court should place the winning party 
in the position which he or she would have 
occupied but for such decree. Mt. Chandra- 
jota is entitled to have her.lJand restored to 
her free from all encumbrances, including any 
tenancy that might have been created in the 
meantime by the party who was successful in 


‘the first Court but eventually was found to 


have no title to the land. Restitution under 
Section 144 can he claimed not only against 
the opposite party, but also his representa- 
tives or persons deriving title from him.” 

T: In this case the principle of the 
Privy Council case, referred to above, has' 
been held to be applicable to the case of a 
party entitled to restitution even though the 
party may not be the decree-holder. The 
word ‘parties” mentioned in Section 144, Civil 
P. C. would cover the transferee or the as- 
signee of the losing party in the litigation: the 
assignee or the transferee may have succeed- 
ed either by contract or by operation of law. 
In this view of the matter, the petitioners 
would be bound by the order made by the 
Civil Judge in the proceeding under Sec- 
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. against the latter from Sth November, 1960 
‘ when the erstwhile Zamindar, who had creat- 
ed tenancy in their favour, was dispossessed. 
Their contention that their possession was ad- 
_verse to opposite party No. 4 from the date 
they were settled as tenants by the erstwhile 
Zamindar is untenable. Bhaiya Durga Prasad 
Singh had entered into possession under and 
by virtue of the order passed in execution 
proceedings based upon what at that time was 
a valid decree and, that being so, his pos- 
session cannot be regarded as that of a tres- 
passer during such period (vide Surnomoyee 
v. Shooshe Mukhee, (1969) 12 Moo Ind App 
244 (PC) and Surendra Lal v. Sultan Ahmad, 
(AIR 1935 Cal 206) ). 


When the possession of Bhaiya Durga 
Prasad Singh was not that of a trespasser, the 
tenants, who derive their interest through him, 
cannot be said to be in unlawful possession 
during the period Bhaiya Durga Prasad Singh 
continued in lawful possession. The adverse 
possession of the petitioners as against op- 
posite party No. 4 having thus commenced 
from Sth November, 1960, the interest of 
the original tenure-holder, namely, opposite 
party No. 4, who was the hereditary tenant 
of the disputed plots under Section 12 of the 
Act and thereafter became the sirdar under 
Section 19 of the Act, could be extinguished 
and the occupation of the petitioners have 
ripened into that of a sirdar under Sec. 210 
of the Act if the petitioners remained in pos- 
session for a period of more than six years 
from Sth November, 1960. But the limitation 
stopped running in sequel to the nolitication 
made under Section 4 of the U. P. Consolida- 
tion of Holdings Act on 26th February, 1966, 
inasmuch as Section 49 of that Act- bars the 
filing of subsequent suits or proceedings in 
respect of the matters which can be substan- 
tially decided by the consolidation authorities, 
Neither Section 210 nor the principle con- 
tained therein can be held applicable to cases 
when during the period of alleged adverse 
possession the real owner cannot file a suit 
for ejectment under Section 209 of the Act. 
A person, who has still limitation to file a 
Suit under Section 209 of the Act on the .date 
of notification under Section 4 of the U. P. 
Consolidation of Holdings Act, has thus every 
right to get relief under the provisions of the 
later Act notwithstanding his failure to file 
a suit under Section 209 of the former Act, 
(see Badal v. Deputy Director of Consolida- 
tion, 1970 All LJ 510) (FB). For these con- 
siderations, the petitioners’ contention that by 
long adverse possession they had acquired 
sirdari rights under Section 210 of the Act 

annot be accepted as correct. . 


9. It was contended that the peti- 
tioners being in cultivatory possession of the 


am unable to agree with this contention. The 
1952 Act provides in Section 6 that the Act 
shall not apply to land in respect of which 
a suit of the nature provided for in Sec. 180 
or an appeal or other proceeding from a 
decree passed in such a suit was pending in 
any civil or revenue Court on the 30th day 
of June, 1952. Admittedly, the appeal against 
the original decree was pending in the High 
Court on the 30th day of June, 1952, and, 
that being the position, the petitioners can- 
not lay their claim on the basis of Section 3 
of the Supplementary Act. 


10. Counsel for the petitioners con- 
tend in the alternative, that Bhaiya Durga 
Prasad Singh being competent to create leases 
after having obtained possession in execution 
of the original decree—which would be bind- 
ing on opposite party No. 4—he had power to 
do so whether an appeal had been filed or 
not by opposite party No. 4 and irrespective 
of the. fact that the decree was subsequently 
Teversed in appeal and the possession of the 
suit land was restored to opposite party No. 4. 
Reliance for this contention has been placed 
upon a single Judge decision of the Allahabad 
High Court in Ram Dayal v. Asghar Khan, 
126 Ind Cas 28 = (AIR 1930 All 289). On 
the side of opposite party No. 4 it has been 
strenuously maintained that Section 52 of the 
Transfer of Property Act prevented the erst- 
while landlord from creating any. lease which 
would adversely affect the rights of opposite 
party No. 4. 


1i. Im order to dispose of the rival 
contentions, reference will have to be made 
to Section 52 of the Transfer of Property Act 
which enacts the doctrine of lis pendens. No 
suit’ or action can be brought to successful 
termination if alienation pendente lite were 
permitted to prevail. The plaintiff would be 
liable in every case to be defeated by the de- 
fendant’s alienating before the judgment and 
decree and would be driven to commence his 
proceedings de novo, subject again to be de- 
feated by the same course of proceeding. This 
is what the erstwhile Zamindar did in this 
case by creating hereditary tenancies in favour 
of the petitioners, although the appeal was 
pending in the High Court. ‘The questio 
whether one party to the suit had got a right 
to enter into transactions does not affect the 
question of lis pendens. The only thing which 
he cannot do is to do things in such a man- 










movable property within the meaning of Sec- 
tion 52 of the Transfer of Property Act and, 
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|therefore, the leases could not be binding on 
opposite party No. 4. If Section 52 has to 
Ibe allowed to have full effect, it must be held 
that any such lease, which is created by a 
lplaintiff-decree-holder pending an appeal, filed 
iby the defendant, would not be binding upon 
the latter on his getting back possession in 
the result of the reversal of the decree and 
the lessse will have to take subject to the 
result of the appeal. 


32. In Ramdas Popat Patil v. Fakira 
Pandu Patil, (AIR 1959 Bom 19) it was held 
that any lease which is created by a mort- 
gagor pending a suit filed by the mortgagee 
would not be binding upon the mortgagee or 
on any person who has subsequently pur- 
chased the interests of the mortgagee along 
with that of the mortgagor in the property 
in suit and the lessee will have to take sub- 
ject to the result of the suit. It was further 
observed that leases which are affected by 
the doctrine of lis pendens do not enable the 
lessee to exercise any rights created in his 
favour by the Bombay Tenancy and Agri- 
cultural Lands Act, 1948. In another case, 
namely, Narayan Laxman v. Vishnu Waman, 
(AIR 1957 Bom 117) a suit was filed by one 
Narayan and others against one Bishnu 
Waman and another claiming possession of 
certain lands given inam to a temple. The 
suit was decreed and in execution of the 
decree. possession was obtained by the plain- 
tiffs. An appeal was filed by the defendants. 
During the pendency of the appeal the plain- 
tiffs leased out the lands to strangers. In the 
appeal a consent decree was passed which 
provided that the defendants were entitled to 
recover and retain possession and enjoy the 
income of the lands. The defendants filed an 
application under Section 144, Civil P. C. in 
which they claimed an order for restitution 
of possession of the lands from the plaintiffs 
as well as their lessees and it was contended 
by the lessees that they were entitled to pro- 
tection under the Bombay Tenancy Act -and 
an order for actual possession could not be 
passed against them. In the second appeal 
the High Court held that the leases being 
transfer of the lands during the pendency of 
the appeal were affected by the rule of lis 
pendens enunciated in Section 52 of the 
Transfer of Property Act and they were there- 
fore, not entitled to set up their right against 
the claim of the defendants. The principle, 
in my view, should also apply to the instant 
case. 


13. In the course of arguments coun- 
sel for the petitioners sought support from 
Section 19 of the Act in sustenance of their 
contention that because the petitioners were 
hereditary tenants on the date immediately 
preceding the date of vesting, they bcocame 
sirdars and they were entitled to retain tho 
possseion of the lend im theér capacity as 
sirdav3 against opposite party No. 4, as weil. 

ao’ etpument loses much of its force in 
vicy of Ssction 6 of the U. P. Land Reforms 
(Supplementary) Act, 1952 adverted to in the 
(above. Furthermore, it may be that ths 
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leases were not void in its inception, but Sec- 
tion 52 of the Transfer of Property Act pre- 
vents a party from creating any lease during 
the pendency of the suit which may affect 
the rights of the adversary. Any rights, 
therefore, which would be created in such a 
tenant because of the operation of Section 19 
of the Act would not help the tenant as 
against opposite party No. 4 when there is 
nothing in the provisions of the U. P. Zamin- 
dari Abolition and Land Reforms Act to 
override the provisions of Section 52-.of the 
Transfer of Property Act. On the other hand, 
Section 6 of the Supplementary Act, 1952 
recognises and embodies the principle of lis 
pendens. 


14. Bearing these aspects in mind, I 
am, therefore of the view that the leases, 
which were created by Bhaiya Durga Prasad 
Singh and which attract the doctrine of lis 
pendens, do not enable the lessees to exercise 
any rights created in their favour by the Act 
as against opposite party No. 4 and that the 
petitioners, by the date the notification under 
Section 4 of the U. P. Consolidation of Hold- 
ings Act was made, had not acquired rights 
of a sirdar, under Section 210 of the Act. 


OB. In the result, the petitions are dis- 
missed with costs. The stay order, if any, 
is vacated. 


Petition dismissed. 


AIR 1974 ALLAHABAD 86 (V 61 C 15) 
YASHODA NANDAN AND 
M. P. MEHROTRA, JJ. 
Sibte Hasan, Petitioner v. State of Uttar 
Pradesh and others, Respondents. 


Civil Misc. Writ No. 6038 of 1973, DJ- 
5-9-1973. 


(A) U. P. Control of Rent and Eviction 
Act, 1947 (3 of 1947), S. 3 (2) — Revision 
against rejection of permission to sue for evic- 
tion — Transferred wader S. 43 (2) (m) of 
1872 Renat Act which hed come into force 


durizg pendency of revision —— Revision has 
to be decided under the provisions of the old 
Act. (Paras 3, 5) 


N. L. Ganguly and Lalji Lal Srivastava, 
pee Petitioner; Standing Counsel, for Respon- 
ents. 


YASHODA NANDAN, J.:-—— This is a 
stition by the tenant in proceedings initiated 
under Section 3 of the U. P. Control of Rent 
and Eviction Act (U. P. Act No. TI of 1947) 
— hereinafter referred to as the Old Act. 
Opposite party No. 3 Abdul Ghafoor is the 
landiord of the premises in dispute and the 
pctitionzr happened to be tenant thereof. Op- 
posite Party No. 3 fled an application under 
Section 3 of the Old Act for permission to 
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file a suit for ejectment of the petitioner from 
the premises demised to him in which he was 
carrying on business in medicines in the 
Unani Form. The Rent Control and Evic- 
tion Officer rejected the application of the 
landlord on the ground that his need was not 
genuine and bona fide. He filed a revision 
against the order of the Rent Control and 
Eviction Officer under S. 3 (2) of the Old Act. 
While the revision was pending before 
the Commissioner, U. P. Urban Build- 
ings (Regulation of Letting, Rent and Evic- 
tion) Act of 1972 — hereinafter referred to 
as the Act — came into force. As a result 
of the coming into force of this Act, by rea- 
son of Section 43 sub-section (2) clause (m) 
thereof, the revision stood transferred to the 
Additional District Judge. The learned Ad- 
ditional District Judge, after making a com- 
parison ef the needs of the landlord and the 
petitioner-tenant, came to the conclusion that 
the need of the landlord was genuine and 
bona fide, and was superior to that of ths 
petitioner. The learned Additional District 
Judge, in the result, allowed the revision, set 
aside the order of the Rent Control and Evic- 
tion Officer and allowed the landlord’s ap- 
plication. The learned Judge in the operative 
part of the order observed that the applica- 
tion filed by the landlord under Section 3 of 
' the Old Act which would be deemed to be 
one under Section 21 of the Act stood allow- 
ed. He allowed three months’ time to the 
petitioner to make alternative arrangements 
and vacate the premises in question. It was 
directed that the order allowing the applica- 
tion would become effective after three months 
from the date thereof and the landlord would 
be entitled to recover possession of the pre- 
mises in question by evicting the petitioner. ` 

2 Learned counsel for the petitioner 
has contended that since the revision was 
decided by the learned Additional District 
Judge after the coming into force of the Act, 
though the proceedings had initially been 
started under Section 3 of the Old Act, he 
was bound to give effect to the substantive 
provisions of the new Act governing the re- 
lationship between the landlord and tenant. 
It was urged that the provisions of Section 21 
of the Act should have been taken into ac- 
count by the learned Additional District Judge 
while deciding the revision and he should 
have awarded compensation to the petitioner 
as required by the second proviso of Sec- 
tion 21 (1). There is, in our opinion, no 
force in this contention. The proceedings 
were started when the Old Act was operative 
and effective. If the Act had come into force 
while the application was pending before the 
District Magistrate, undoubtedly, by reason of 
Section 43 (2) (a) of the Act, it would have 
stood transferred to the prescribed authority 
having jurisdiction, would have been deemed 
to be an application for proceedings under 
Section 21 of the Act and would have been 
required to be disposed of in accordance with 
the provisions of the Act. No such situa- 
tion, however, arose since the original pro- 
ecedings had already been concluded before 
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the District Magistrate before the date when 
the Act came into force. Clause (m) of sub- 
section (2) of S. 43 of the Act merely pro- 
vides that the forum of the revision would 
stand altered from that of the Commissioner 
to that of the District Judge. The mere faet 
that the revision stood transferred by opera- 
tion of law did not result in any alteration 
in the power that is required to be exercised 
by the District Judge under S. 43 (2) (m) of 
the Act. There are weighty reasons indicating 
that a revision transferred to the Distriet 
Judge under Section 43 (2) (m) of the Aet 
arising out of proceedings under Seetion 3 
of the Old Act must be decided on considera- 
tions only relevant to the Old Aet. 


3. Firstly it is noticeable that while 
clause (a) of Section 43 (2) provides that an 
application under Section 3 of the Old Aet 
pending before the District Magistrate cn the 
date when the Act came into force shall stand 
transferred to the prescribed authority hav- 
ing jurisdiction and be deemed to be am ap- 
plication under Section 21 of the Act, it is 
not stated in clause (m) that the revision 
under Section 3 (2) of the Old Act transfer- 
red to the District Judge would be decided 
as a revision arising out of an application 
under Section 21 of the Act. Moreover, 
under the Act there is no question of grant 
of permission to the landlord to institute a 
suit for eviction of the tenant, yet we find 
that clause (r) of Section 43 (2) as it original- 
ly stood contemplated the institution of suits 
on the basis of permissions granted under 
clause (m) of Section 43 (2). This shows that 
the revision contemplated by clause (m) re- 
mains simply a revision against am order 
under Section 3 of the Old Act in which par- 
Mission to sue for eviction of a tenant may 
be granted, though the forum is altered. No 
doubt after the amendment in clause (r) im 
Section 43 (2), by U. P. Act No. 37 of 1972 
the right to institute a suit for eviction of a 
tenant on the basis.of a permission obtained 
under Section 3 of the Old Act or under 
clause (m) of sub-section (2) of S. 43 of the 
new Act was taken away and it was provided 
by clause (rr) that if the permission is on a 
ground mentioned in Section 21, the land- 
lord may apply to the prescribed authority 
for his eviction under Section 21 and there- 
upon the prescribed authority shall order his 
eviction, the amendment by U. P. Act No. 37 
of 1972 has only a limited impact on pending 
revisions under clause (m). Since no remedy 
has been left open for enforcing a permission 
for eviction of a tenant granted on grounds 
other than those contemplated by S. 21 (1) 
and (2), the revisional authority will refuse 
to grant permission if it was sought on 
grounds not covered by Section 21 of the Act 
on the principle that no -Court or authority 
will pass an infructuous and unenforceable 
order. If, however, the application under See- 
tion 3 of the Old Act was on a pround cover- 
ed by Section ‘21 of the Act, the revision 
under Section 43 (2) (m) will still be decided 
as a revision would have been by the Com- 


83 AH. 


missioner under Section 3 (2) of the Old Act 
and in case permission is granted, the land- 
lord has a right under Section 43 (2) (rr) to 
move the prescribed authority on the basis 
of the permission for an order under Sec- 
tion 21 of the Act. When this is done the 
permission granted by the District Judge for 
permission to institute a suit for eviction 
of the tenant is substituted by an order for 
eviction under Section 21 of the Act en- 
forceable under Section 23 thereof. We are 
fortified in our conclusion by yet another 
consideration. If an application under S. 3 
of the old Act had been decided by the 
District Magistrate before the coming into 
force of the Act and the revision pending 
before the Commissioner stands transferred 
to the District Judge, there is unlikely to be 
any material before him on the basis of 
which he can award compensation to the ten- 
ant because at the time when the ap- 
plication was made there existed no 
provision for award of compensation. The 
Act provides no method by which at 
the revisional stage the parties may 
amend their pleadings and Jead additional evi- 
cence. Clause (h) of Section 43 (2) of the 
Act occurs immediately after clauses (a) to 
(g) all of which are concerned only with 
either suits or original proceedings under the 
-Old Act. 
revisions under the Old Act come after 
clause (h). If the legislature had contem- 
plated amendment of pleadings at the revi- 
sional stages, one would have expected 
clause (h) to have been placed subsequent to 
clause (0). Taking into account the context 
in which clause (h) is placed, we have no 
doubt that it applies only to suits and pro- 
ceedings provided for by clauses (a) to (g) 
and not to revisional proceedings under 
clauses (m) to (p). For the reasons given the 
petitioner's contention that the order of the 
learned Additional District Judge is vitiated 
by reason of his failure to have ordered pay- 
ment of compensation is rejected. 

A. It was further contended by the 
learned counsel for the petitioner that the 
learned Additional District Judge had not pro- 
perly considered the relative claims of the 
parties. The submission raises a question of 
fact which has been decided by two autho- 
Tities below. It involves no question of 
jurisdiction. 

5; Before parting with this case, we 
consider it necessary to observe that the 
operative order passed by the learned Addi- 
tional District Judge shows a slight confusion 
with regard to the law applicable. He has 
observed that the application which he was 
allowing would be deemed to be one under 
Section 21 of the Act. This observation is 
obviously incorrect since the application he 
allowed never lost its character as one under 
Section 3 of the Old Act. It was contended 
by the learned counsel that the observation 
of the learned Additional District Judge to 
the effect that the application which was being 
allowed by him would be deemed to be an ap- 
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plication under Section 21 of the Act gives 
Tise to a situation in which the landlord might 


‘straightway take recourse to Section 23 of 


the Act. In our opinion, there is no justifica- 
tion for this apprehension. After the amend- 
ment of Section 43 (2) by U. P. Civil Laws; 
Amendment Act, 1972, the order can be given 
effect to only under Section 43 (2) (rr) of the 
Act. On the basis of the order of the learn- 
ed Additional District Judge, the landlord 
shall be required to apply to the prescribed 
authority under Section 21 of the Act and 
having obtained an appropriate order shall 
have to move, if necessary, for proceedings 
under Section 23 of the Act. The observa- 
tion to which reference has been-made above 
does not to our minds in any manner affect 
the decision of the learned Additional Dis- 
trict Judge on merits. 
6. This petifion, in our opinion, lacks 
force and is hereby rejected. 
Petition dismissed. 
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(LUCKNOW BENCH) 
JAGMOHAN LAL, J. 


Ramesh Chandra and others, Appellants 
v. Tulshi Ram and another, Respondents. 


Second Civil Appeal No. 33 of 1964, 
D/- 24-4-1973, against Judgment and decree 
- ie P. Mital, Civil J., Kheri, D/- 18-10- 

Index Note:-— (A) Civil P. C. (Sas), 
Order 34, Rule i amd Order 1, Rule 9 — 
Suit by ome co-mortgagor for redemption of 
entire mortgage — Integrity of mortgage im- 
tact — Suit is maintaimable though other 
co-mortgagors are not impleaded. 

Brief Note:— (A) The other co-mortga- 
gors are only proper parties and not neces- 
sary parties. AIR 1939 Pat 49, Followed; 
AIR 1926 All 46 and AIR 1929 All 814, 
Distinguished. (Para 5) 


N. Banerji, for Appellants: D. K. Tri- 
vedi, for Respondents. 


JUDGMENT:— This appeal arises out 
of a suit for redemption of a usufructuary 
mortgage deed dated 14-6-1907 filed by the 
plaintiff-respondents Nos. 1 and 2. This 
mortgage was executed by Salik Ram and 
Chotey Lal in favour of Mahadeo Prasad 
and others. The defendant-appellants as well 
as the defendant-respondents Nos. 3 to 5 
are the successors of the original mortgagees. 
The plaintiff-respondents are admittedly the 
successors of Salik Ram, one of the two 
mortgagors. They claimed themselves to be 
the successors of the other co-mortgagor 
Chotey Lal also, though this fact was dis- 
puted by the defendants. 


2. The trial Court held that the plain- 


tiffs were the successors of Chotey Lal also 


and as such they were entitled to maintain 
GQ/JQ/D33/73/THS 
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this suit for redemption of the entire mort- 
gaged property. : 

3. The lower appellate Court without 
reversing this finding of fact of the trial 
Court sidertracked this issue as it was of the 
Opinion that even if the plaintiffs are held 
to be successors of Salik Ram alone, they 
were entitled to maintain the suit for re- 
demption of the entire mortgaged property 
and the non-impleadment of the legal heirs, 
if any, of Chotey Lal would not be fatal to 
the suit as the controversy involved in the 
suit could be effectively decided as between 
the parties to the suit. 


4 This view of the lower appellate 
Court is assailed in this second appeal by 
the learned counsel for the appellants. The 
findings recorded by the Courts below on 
some other controversial points were also 
challenged, but the learned counsel for the 
_ appellants did not press those points, and 
' gightly, because those matters are concluded 
by findings of fact. 


5. I have, therefore, to see whether 
in this case the non-impleadment of the legal 
heirs of Chotey Lal mortgagor, assuming 
that there were any such heirs at the time 
of the suit, is a defect which should result 
in the dismissal of the suit. The learned 
counsel for the appellants relies on the pro- 
visions contained in Order XXXIV, Rule 1 
of the Code of Civil Procedure which pro- 
vides that subject to the provisions of this 
Code, all persons having an interest either 
in the mortgage-security or in the right of 
redemption shall be joined as parties to any 
‘suit relating to the mortgage. This provi- 
sion is subject to the provision contained in 
Order 1, Rule 9 of the Code of Civil Pro- 
cedure which lays down that no suit shall 
be defeated by reason of the misjoinder or 
non-joinder of parties, and the Court may in 
every” suit deal with the matter in contro- 
versy so far as regards the rights and inter- 
ests of the parties actually before it. Sec- 
tion 60 of the Transfer of Property Act con- 
fers a right of redemption on every mortga- 
gor subject to the condition that if he has 
only a share in the mortgaged property he 
will not be entitled to redeem his share only 
on payment of a proportionate part of the 
mortgage money except where the integrity 
of the mortgage has been broken on account 
of the mortgagee having acquired in whole 
or in part the interest of a mortgagor. 


From this it follows that if the integrity 
of the mortgage has been broken, the other 
co-mortgagor can redeem his own share by 
payment of the proportionate amount of the 
mortgage money but otherwise he has to re- 
deem the mortgage as a whole or not to 
redeem at all. Where the integrity of the 
mortgage having broken, a co-mortgagor 
wants to redeem his own share it is neces- 
sary for him to implead the other co-mort- 
gagors also because in their absence his share 
cannot be determined and without the deter- 
mination of his share he cannot be permit- 
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ted to redeem the entire mortgage. In such 
a case he is entitled to redeem only to the 
extent of his own share. So the defect of 
non-joinder of his co-mortgagors in the suit,- 
either as co-pluintifis or as pro forma defen- 
dants, may be fatal resulting in the dismissal 
of his suit. But where the integrity of the 
mortgage is intact and one of the co-mortga- 
gors wants to redeem the entire mortgaged 
property, the other co-mortgagors should be 
impleaded as proper parties, but their non- 
impleadment is not fatal to the suit. All the 
controversial matters between the mortgagee 
and the mortgagor can be effectively decid- 
ed between the parties who are before the 
Court within the meaning of Order 1, 
Rule 9 of the Code of Civil Procedure. In 
such a case the defect of non-joinder of 
other co-mortgagors will not be fatal. The 
same view was taken by a Bench of Patna 
High Court in Muhammad Yunus v. Cham- 
pamani Bibi, AIR 1939 Pat 49. It was held 
in this case that whereas the general rule is 
that all persons having the equity of redemp- 
tion oughi to be brought on the record, the 
failure to bring any one of them on the 
record does not necessitate the dismissal of 
the suit if the Court in his absence can 
deal with the matters in controversy so far 
as regards the rights and interests of the 
parties actually before it. 

6. The learned counsel for the appel- 
lants relied on a decision of this Court in 
Ahamad Husain v. Mihammad Qasim Khan 
AIR 1926 All 46. In that case the integrity 
of the mortgage had been broken and there- 
after one of the, co-mortgagors brought a 
suit for redemption in which the other co- 
mortgagors were also impleaded as pro 
forma defendants besides the mortgagee who 
had acquired ownership in part of the mort- 
gaged property giving rise to the breaking 
of the integrity of the mortgage. The plain- 
tiff wanted to redeem the entire share in the 
mortgaged property except that which had 
been acquired by the mortgagee. It was held 
that he was not entitled to redeem more than - 
his own share. It was pointed out on his 
behalf that since in the suit he had implead- 
ed his other co-mortgagors also as pro 
forma defendants he ought to have been al- 
lowed to redeem their share also along with 
his own share. This contention was not ac- 
cepted. It was observed that so far as the 
impleadment of other co-mortgagors is con- 
cerned it was necessary for the proper fram- 
ing of the suit, but that fact by itself would 
not give him a right to redeem more than 
his own share. Another decision of this Court 
in Ghura Koer v. Bishun Ram, AIR 1929 
All 814, was also referred by the learned 
counsel for the appellant. That too has no 
relevancy for the point which is directly in 
issue before us. In that case also afler the 
integrity of the mortgage had been broken, 
one of the mortgagors filed a suit for re- 
demption arraying both the mortgagee and 
his co-mortgagors as defendants. In that suit 
account was taken and the liability to -pay 
the mortgage money, in respect of the pro- 
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perties which were still left with the mort- 
gagors, was determined. The amount was 
not paid. Subsequently, another co-mortga- 
gor brought a suit for redemption and he 
wanted that the accounting should be done 
again to determine the amount due by the 
property left with the mortgagors. It was 
not done by the Courts below on the ground 
that the previous decision in which this 
amount had been determined operated as res 
judicata on that point. When the matter 
was brought before this Court, it was con- 
tended on behalf of the plaintiff that in the 
former suit though the plaintiff was implead- 
ed as pro forma respondent he was not a 
necessary party and as such the determina- 
tion of the amount between the mortgagee 
and the co-mortgagor, who had brought the 
previous suit, would not be binding on him. 
That contention was not accepted on the 
ground that he was a necessary party in that 
previous suit in view of the provisions eon- 
tained in Order XXXIV, Rule 1 of the Code 
of Civil Procedure. 


As observed above, after the integrity of 
the mortgage has been broken a co-mortga- 
gor who wants to redeem his own share, and 
he is not entitled to redeem more than his 
own share, has to implead the other co-mort- 
gagors also so that the extent of his share im 
the mortgaged property and his proportionate 
liability in the mortgage money may be de- 
termined. This is not the case in the pre- 
sent suit where the plaintiffs wanted to re- 
deem the entire mortgage of which the inte- 
grity was intact. I am, therefore, of the 
opinion that the view taken by the lower ap- 
pellate Court on this point is correet and 
this appeal is without any merits. 


7. The appeal is dismissed with costs 
to the contesting respondents. 


Appeal dismissed. 


AIR 1974 ALLAHABAD 90 (V 6r C 17) 
J. S. TRIVEDI, J. 


Babu Singh, Defendant-Appellant v. 
Smt. Champa Devi and others, Claimants- 
Opposite Parties. 


F. A. F. O. Nos. 118 and 179 ef 1971, 
D/- 31-7-1973, against award of M. A. C. T., 
Meerut, D/- 9-2-1971. . 


(A) Motor Vehicles Act (1939), S. 11@-A, 
S. 11€-D — New pha in appeal — Claim 
presented in accordance with prescribed form 
— Appeal against award — New plea that 
claim was vegue and not properly verified 
—- Not allowed. 


Where the claim presented by the claim- 


ants was in accordance with the form pres- - 


cribed by the Act and the Rules and also 
signed by the advocate, the claim eould not 
be thrown out on the ground that the claim 
was vague. (Para 6) 
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Where the appellants (parties contesting 
the claim), had contested the quantum of 
damages and merely denied that the Claim- 
ants were the legal representatives of the 
deceased, it was too late in appeal to con- 
tend that the claim did not bear the signa- 
tures and thumb impressions of the persons 
om whose behalf the claim was filed. As the 
claim had also been signed by an Advocate 
it is not competent for the appellants te 
argue that the claim was defective in se far 
as the claimants did not appear to prove 
their signatures and thumb impressions om 
the claim. (Para 6) 


(Œ) Motor Vehicles Act (1939), S. 110-B 
— Negligence. 

Negligence is the omission to do some- 
thing which a reasonable man, guided upom 
those considerations which ordinarily regu- 
late the conduct of human affairs, would do, 
or doing something which a prudent and 
reasonable man would not do. Negligenes 
is not a question of evidence but it is an im- 
ference to be drawn from proved facts. Neg- 
ligence is not an absolute term but is rela- 
tive one and is rather a comparative terra. 
What may be negligence in one ease may 
not be so in another. (Para 9) 


(C) Motor Vehicles Act (1939), S. 118-A 
— Application for compensation — Plea of 
ner¥ sence — Absence of — Burden of proof. 
(X-Ref:— Tort — Negligence — Meter 
accident — Burdea of proof.) 


Section 110-A lays down the proesdure 
for an application for compensation. While 
there is nothing in the form which requires 
that the allegation of negligence should be 
Stated but under the ordinary law of Torts 
the liability can only be fastened if it is 
proved that the person against whom eom- 
pensation is claimed was negligent and under 
the general rule of pleading and prineiples 
of natural justice it is essential that negli- 
gence should be pleaded or facts constituting 


‘the negligence may be pleaded in order te 


enable the Court to determine whether the 
facts constitute negligence or not. It is alse 
new the well-established rule that where 
parties have gone to trial after understanding 
the whole case and have led evidence, they 
cannot be permitted to deny the liability om 
the pretext that the particular fact was net 
pleaded. (Para 10) 

Where not only the parties knew the 
matter in question (i.e. negligence) but they 
led evidence about it, the burden of proof 
loses all importance and. the duty of the 
Court is to find out whether the facts proved 
constitute negligence or not. AIR 1966 SC 
735, Rel. on; 1969 Ace CJ 177 (Aus) and 1969 
Acc CY 327 (Orissa) amd 1969 Acc CJ 306 
(Delhi) and AIR 1969 Punj 172, Ref. 

1 


(Para 15) 

(D) Motor Vehicles Act (1939), S. 110-8 

—— Duty of driver of motor vehicle en the 
road — Negligence — Evidence. 

It is expected of a driver of a meter 

vehicle to keep a good look of the read ea 
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the sides and om the stretch of the road in 
front of him. . (Para 15) 


20 or 25 kilometres per hour speed on 
a clear road may not be a negligent speed 
but it-will be a negligent speed at a place 
where there is some traffic in front of the 
vehicle. (Para 15) 


Where a truck was going at a speed of 
20 or 25 kilometres p.h. along a 12 ft. 
road though there was traffic in front and 
dashed against a buffalo cart going to the 
left of the road in the same direction, from 
the back, resulting in the death of the driver- 
owner of the cart as well as of buffalo, 
damaging the cart badly, held that the acci- 
dent was the result of the negligent 
the truck driver. . (Para 16) 


Œ) Motor Vehicles Act (1939), S. 110-A 
— Parties — Financie of treck amd driver 
— Not mecescary parties. (X-Ref:— (i) Civil 
A (1908), O. 1, R. 18; GD Ibid Section 2 


Where a claim for compensation is made 
against the owner of a truck which had 
dashed against a buffalo cart from behind 
on a road neither the driver nor the finan- 
cier company (from whom the truck was 
purchased under hire purchase agreement), 
was necessary party and the claim was not 
bad on that account. (Para 17) 

The financier whatever his rights may 
have been under the general law or the 
agreement was not a ‘owner’ within the de- 
finition of Section 2 (19) of the Act and as 
such was not a necessary party. 

(Para 19) 


The driver was only a servant of the 
owner and the owners vicarious liability 
does mot cease because the servant has not 
been made a party to the claim. The Motor 
Vehicles Act contemplates relief against an 
owner only. (Para 19) 


Œ) Motor Vehicles Act (1939), page 


— Compensstion, aceessmeat of — Loss O 


Rs. 260/- per month. 


Where on a moderate estimate it could ` 


not be said that the loss was for less than 
Rs. 200/- to Rs. 300/- a month, damages 
should not be less than Rs. 30,000/-: AIR 
1971 SC 1624, Rel. on. (As no cross appeal 
had been filed, the amount of Rs. 25,000/- 
decreed by the Tribunal could not be alter- 
ed in appeal by the High Court.) 

(Para 22) 


S. D. Agarwala, for Appellant; R. P. 


Singh, for Opposite Parties. 


JUDGMENT:— These two appeals are 
directed against the order of the Motor Ac- 
cidents Claims Tribunal, Meerut decreeing 
the claimant-respondents’ claim to a sum of 
Rs. 25,000/-. 


2. Ore Lachman Singh was returm- 
ing on his cart on Baghpat Delhi road on 
17-10-68. Truck No. UPS. 903f came from 
behind and smashed the buffalo-cart with the 
result that Lachman Siagh aad the buffalo 


h 
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died on the spot and the cart was badly 
damaged. The truck belonged to Babu Singh 
under a hire-purchase agreement from Nice 
Financier and Engineering (Private) Ltd., 
Delhi and was insured with Jupiter General 


Insurance Co. Ltd. for a sum of -Rs. 40,000/-. 


Jai Bhagwan was the driver of this truck. 
Sri Babu Singh was also travelling in the 
same truck. The truck was going from 
Saharanpur to Delhi. After notice to Sri 
Babu Singh the claimants opposite parties 
claimed compensation under Section 110-A 
of the Motor Vehicles Act amounting to 
Rs. 27,000/-. 

, 3 The claim was contested by the 
Jupiter General Insurance Co. and Sri Babu 
Singh. The learned Motor Accident Claims 
Tribunal decreed the claim and gave its 
award by its order dated 9-2-71. Under the 
award the claim of the claimants was de- 
creed to the extent of Rs. 20,000/- against 
the Jupiter General Insurance Co. and the 
remaining amount of Rs. 5,000/- was decreed 
against Sri Babu Singh. These two - 
F. A. F. Os. have been filed- against the 
aforesaid award of the Tribunal. F. A. F. O. 
No. 179 of 1971 is by Jupiter General In- 
surance Co. and F. A. F. O. No. 118 of 
1971 is by Babu Singh. 


. 4 Learned counsel appearing for the 
Jupiter General Insurance Co. has contended 

at:—— — 

= (1) The claim was vague and was not 
properly verified. He has also stated that in 
the absence of a claimant coming in the 
witness box the claim could not be deemed 
to have been filed by the claimants. 


(2) Burden of proof of negligence lay 
oa the claimant and no allegation of negli- 
gence was made in the claim. 


(3) The award is bad without any issue 
en proof of negligence. 

(4) The driver and the financier i.e. 
Niee Finance Co. were necessary parties and 
the claim, therefore, is bad on that account. 


(5) The compensation award is exces- 
sive and has not been accorded in accord- 
ance with the principles of law. ; 

5. On behalf of Sri Babu Singh, in 
addition to points raised by the Jupiter Gene- 
ral Insurance Co., it has further been stated 
that Babu Singh was not liable to’ any extent 
when the vehicle was insured for a sum of 
He has further stated that the 
notice by some of the heirs being for Rupees 
21,700/- only. the Tribunal was not compe- 
tent to decree the claim for a sum of 
Rs. 25,000/-. 

. & ~ I have heard the learned counsel 
for the parties at some length. Form of ap- 
plication for payment of compensation made 


‘under Section 110-A is prescribed under the 


rules. After the particulars required to be 
filed ia the claimant has to solemnly declare 
that the particulars given are true and cor- 
rect to the best of his knowledge. Thcre- 
after he has to put his signature or thumb 
impression. ‘There is no form of verification 
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as presented by the Civil Procedure Code. 
The claim presented by the claimants is in 
accordance with the form prescribed under 
the Act and the rules. The claim, therefore, 
could not be’ thrown out on the ground that 
the claim was vague. After the filing of the 
claim a reply has to be filed by the contest- 
ing parties and the appellants did file their 
replies. ‘They in their written reply have not 
mentioned what particular portion of the 
claim was vague. It has been argued here 
that claim even though purports to bear the 
thumb impression of the claimants and the 
signature of the Advocate, the signatures and 
thumb impressions of the claimants could not 
be .presumed. The claimants had given 
notice of their claim through the Advocate 
and at no point. of time the appellants deni- 
ed that the claim did not bear the thumb 
limpression of the claimants. On the other 
hand the appellants contested the quantum 
of damages and merely denied that the claim- 
ants were the legal representatives of the de- 
ceased. It is too late now for the appellants 
to contend that the claim did not bear the 
signatures and thumb impressions of the 
persons on whose behalf the claim was filed. 
The claim has also been signed by an Advo- 
cate and it is, therefore, not competent for 
the appellants to argue that the claim was 
defective in so far as the claimants did not 
appear to prove their signatures and thumb. 
Impressions on the claim. 

7. The next and most important ques- 
tion for determination is whether the plain- 
tiff’s claim could be decreed in the absence 
of any allegation of negligence and whether 
negligence could be proved from the proof 
of circumstances proved. by the parties. 
Learned counsel for the appellant has relied 
on Narottam Dass v. The General Manager, 
Orissa Road Transport Co. Ltd., 1969 Acc 
CJ 327. (Orissa), wherein it was held by 
nue Lordships of the Orissa High Court 

at:— 


“It was essential for the claimant to 
prove that the accident was caused by the 
negligence of the driver or the owner; it 
could be alleged in para 22 of the prescrib- 
ed form.” 


7-A. Reliance has been placed on 
another case reported in the same volume at 
page 306 of Delhi High Court Jagjit Singh 
A Ram Chander wherein it was laid down 

at: -> 

“Right to claim compensation arises only 
when it is alleged and proved that the drvier 
of the motor vehicle had failed to take care.” 

8. State of Punjab v. V. K. Kalia, 
1968 Acc CJ 401 = (AIR 1969 Punj 172) 
is also relied on in support of the contention 
that the claimant had to prove that the acci- 
dent was caused by the negligence of the 
driver or the owner of the vehicle. 


9. Negligence is the omission to do 
something which a reasonable man, guided 
'upon those considerations which ordinarily 
'regulate the conduct of human affairs, would 
ido, or doing something which a prudent and 
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reasonable man would not do. Negligence is 
not a question of evidence but it is an in- 
ference to be drawn from proved facts. Neg- 
ligence is not an absolute term but is rela- 
tive one and is rather a comparative term. 
What may be negligence in one case may 
not be so in another. 


10. Section 110-A of the Motor Ve- 
hicles Act Jays down the procedure for an 
application for compensation. While there 
is nothing in the form which requires that 
the allegation of negligence should be stated 
but under the ordinary law of Torts the lia- 
bility can only be fastened if it is proved 
that the person against whom compensation 
is claimed was negligent and under the gene- 
ral rule of pleading and principles of natural 
justice it is essential that negligence should 
be pleaded or facts constituting the negli- 
gence may be pleaded in order to enable the 
Court to determine whether the facts cons- 
titute negligence or not. It is also now the 
well-established rule that where parties have 
gone to trial after understanding the whole 
case and have led evidence they cannot be 
permitted to deny the liability on the pretext 
that the particular fact was not. pleaded. 

1i. In Bhagwati Prasad v. Chandra- 
maul, AIR 1966 SC 735 at p. 738, their 
Lordships of the Supreme Court observed:— 

“If a plea is not specifically made and 
yet it is covered by an issue by implication, 
and the parties knew that the said plea was 
involved in the trial, then the mere fact that 
the plea was not expressly taken in the plead- . 
ings would not necessarily disentitle a party 
from relying upon it if it is satisfactorily 
proved by evidence......... What the Court 
has to consider in dealing with such an ob- 
jection is: did the parties know that the 
matter in question was involved in the trial, 
and did they lead evidence about it.” 

12. Examining the case in the light 
of the observations made by their Lordships 
of the Supreme Court it is clear that not 
only the parties knew the matter in question 
but they led evidence about it. The notices 
given on behalf of the claimants clearly 
mentioned that death was the result of fast, 
rash and negligent driving of the truck. One 
notice was on behalf of Babu Singh through 
Dharam Vir Premi, Advocate and the other 
notice was on behalf of other claimants 
through the same Advocate. Against 
column 18 of the claim it was mentioned 
that notice was sent to the owner but the 
claim has not been met and hence the appli- 
cation. The claim was supposed to be-read 
along with the notice of the claimants. The 
written statement filed on behalf of Babu 
Singh and the Jupiter Insurance Co. instead 
of mentioning that the plea of negligence has 
not been mentioned stated that the alleged 
incident took place due to gross negligence, 
want of care and want of proper control of 
Bhaisa Buggi by the deceased himself and 
he was to be blamed for the said incident.’ 
The claim, therefore. was contested on _ the 
basis of negligence by the deceased and 
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issue No. 5 accordingly was framed to the 
following effect:— 

“Did the accident take place due to the 
negligence of the deceased himself. If so, 
what is its effect?.” 

13. Four witnesses were produced on 
behalf of the plaintiff claimants and Babu 
Singh himself came in the witness box on 
behalf of the appellants. The witnesses for 
the plaintiff’ have deposed the manner mM 
which the accident did take place whereas 
Babu Singh had tried to show that the truck 
driver was not at all negligent. He has as 
stated by the learned Tribunal changed his 
case and has stated that a Bus was interven- 
ing between the cart and his truck, with the 
result that the truck driver could not see 
the cart. The story set up: by him has right- 

ly been disbelieved. 
14, In Anchor Products Ltd. v. Hed- 
ges, 1969 Acc CJ 177 (Aus.) their Lordships 
of the High Court of Australia while consi- 
dering the proof of negligence relied on the 
doctrine of Res ipsa Loquitur and remarked 
that:— 


“If the precise cause of an occurrence 
be fully revealed by evidence which is ac- 
cepted, the occurrence ceases to speak for 
itself. The question then becomes whether, 
having regard to the now known cause, the 
defendant was negligent. It matters not in 
such a case whether the cause be established 
by evidence led for the plaintiff or for the 
defendant. If, however, the evidence given 
does not establish to the satisfdction of the 
jury, or the judge of the fact, what was the 
cause of an occurrence which could speak 
for itself, then it can continue to do so, 
although if the evidence given has raised 
doubts it may ‘now speak less loudly and less 
convincingly than before.” | 


15. Learned counsel for the appel- 
lant has contended that the rule of Res ipsa 
Loquitur does not change the burden of 
proof. It is correct that the burden of proof 
is not changed, but as stated, where parties 
had led evidence of fact and had understood 
the case the burden of proof loses all im- 
portance and the duty of the Court 1s, to 
find out whether the facts proved constitute 
jnegligence or not. Negligence in the instant 
case is to be judged whether the driver of 
the motor vehicle was driving the vehicle 
without exercising that reasonable care which 
was expected of him. Jt is expected of a 
driver to keep a good look of the road on 
the sides and on the stretch of the road in 
front of him. According to the evidence on 
record and believed by the trial Court the 
road was about 12 ft. wide and the Bhaisa 
cart was going to the left of the road in the 
same direction. ‘The truck was coming from 
the back and there was no justification for 
the truck to collide with the cart if the 
driver was vigilant enough. The extent of 
damage done is also relevant and material to 
assess the speed of the truck. 20 or 25 kilo- 
metres per hour speed on a clear road may 
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not be a negligent speed but it will be a 
negligent speed at a place where there is 
some traffic in front of the vehicle. 


16. The Tribunal has discussed the 
evidence of the parties and I am in full 
agreement with the findings of the Tribunal 
that the accident was the result of the neg- 
ligent act of the truck driver. 


47. The next submission of the learn- 
ed counsel for the appellant that the driver- 
and the financier company were necessary 
parties and the suit is bad on that account 
has no substance. The first principle of 
pleading is that suits could not be dismiss- 
ed for misjoinder and nonjoinder of parties. 
At no stage the appellant contested the 
claim on that ground. Moreover under the 
Motor Vehicles Act, none of the two persons 
were necessary parties. 


18. Owner is defined in Section 2 
(19) of the Motor Vehicles Act:— 


*“ “Owner” means, where the person in 
possession of a motor vehicle is a minor, 
the guardian of such minor, and in relation 
to a motor vehicle which is the subject of a 
hire-purchase agreement, the person in posses- 
sion of the vehicle under that agreement.” 


19. The financier whatever his rights 
may have been under the general law or the 
agreement was not a owner within the defi- 
nition of Section 2 (19) of ‘the Motor Vehi- 
cles Act and as such was not necessary party. 
It is also in evidence that the financier had 
been paid off and on that account also the 
financier could not be deemed to be a neces- 
sary party now. The driver was only a ser- 
vant of the owner and the owner’s vicarious 
liability does not cease because the servant 
has not been made a party to the claim. The 
Motor Vehicles Act contemplates relief against 
an owner only. 


20. Lastly the question whether the 
compensation was excessive or not has to 
depend upon a number of circumstances. As 
remarked in Sheikhupura Transport Co. Ltd. 
v. Northern India Transporters Insurance Co. 
Ltd., AIR 1971 SC 1624:— 


“In fixing compensation, the pecuniary 
loss can be ascertained only by balancing on 
the one hand the’ loss to the claimants of 
the future pecuniary benefit and on the other 
any pecuniary advantage which from what- 
er tals come to them by reason of the 

eath. 


It has also been laid down that:— 


“The pecuniary loss to the aggrieved 
party would depend upon data which cannot 
be ascertained accurately but must necessarily 
be an estimate or even partly a conjecture.” 


21. According to the evidence and 
the findings the deceased had left four daugh- 
ters and three sons and a widow out of 
whom one daughter had been married and a 
sum of Rs. 8,000/- was spent in her marri- 
age. Out of three sons, the eldest is a 
student in Panthnagar University and a sum 
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of Rs. 200/- was being sent to him. The 
evidence is also to the effect that since the 
death of the deceased cultivation is being 
done through the hired labourers and in 
spite of that there is not so much produc- 
tion as was in the lifetime of the deceased. 
Taking a very moderate estimate of the loss 
it cannot be said that the loss was for less 
than Rs. 200/- to Rs. 300/- a month. 


22. Learned counsel for the respon- 
dent has contended that in the case of Shel- 
khupura, AIR 1971 SC 1624 (supra) the find- 
ing was that the deceased was spending 
Rs. 200/- per month on his family and yet 
the damages were computed at Rs. 36,000/-. 
His contention is that the damages computed 
in the present case should not have been 
less than Rs. 30,000/- on the basis of the 
above decision. The contention of the learn- 
ed counsel for the respondent is correct. The 
family has to marry three daughters and 
educate three sons. 75 to 80 years is a 
normal span of life today and while consi- 
dering the quantum of damages the present 
money value of the rupee could not be ignor- 
ed. The learned Tribunal instead of being 
liberal has been very conservative in the ins- 
tant case in awarding damages. As no 
counter-claim and cross 
filed the amount awarded cannot be altered. 


23. Lastly the objection of Babu 
Singh also has no force. The first objection 
that the vehicle being insured for Rupees 
40,000/- Babu Singh was not liable to any 
damages is erroneous. Section 95 (2) of the 
Motor Vehicles Act reads as under:— 


“Subject to the proviso to sub-section (1), 
a policy of insurance shall cover any liability 
incurred in respect of any one accident up 
to the following limits, namely:— 


(a) Where the vehicle is a good vehicle, 
a limit of twenty thousand rupees in all...” 


24, The section, therefore, clearly 
limits the liability of the Insurance Company 
to a limit of Rs. 20,000/- only. The Court 
below was, therefore, right in refusing to 
decree the claim against the Insurance Com- 
pany in excess of Rs. 20,000/-. The other 
objection also has no force. Two distinct 
notices were given by the two sets of claim- 
ants. The sons and daughters and the widow 
claimed Rs. 21,700/- and the father claimed 
Rs. 5,000/-. Therefore, it cannot be said 
that the decree was in excess of the amount 
claimed in the notice. 


25. While the claim cannot be reduc- 
ed it was proper for the Tribunal to have 
apportioned the decreed amount between the 
two sets of claimants and this can be done 
by this Court as well, I, thereforc, while dis- 
missing the appeals with costa apportion the 
amount of damages decreed im the following 
terms:— 

“Out of Rs. 25,000/- dscresd by the Tri- 
bunal, Bs. 21,700/- wil be payable to tho 
first set of claimaswts ie. widow and the 
children of the deceased, Rs. 3,300/- will be 
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payable to the father of the deceased i.e. 
Sri Lal Singh. The costs will be payable to 
both the ssts of the claimants in proportion 


to their decrees.” 
Appeals dismissed. 


AIR 1974 ALLAHABAD 94 (V 61 C 18) 
J. S. TRIVEDI, J. 


Salek Chand, Plaintiff-Appellant v. Abdul 
Razaq, Defendant-Respondent. 


Second Appeal No. 3441 of 1965, DJ- 
23-8-1973, against Judgment and decree of 
J. M. Srivastava, 2nd Addl. Civil J., Meerut, 
Dj- 9-7-1965. 


(A) Limitation Act (1808), Section 20 — 
“Before the expiration of the prescribed 
period” — Interpretation — (%-Ref:— Limi- 
tation Act (1908), Section 12 and Sch. I, 
Art. 67). 


Where a bond is executed on 20-12-57 
and interest is paid on 20-12-1960, will pay- 
ment of interest fall within the meaning of 
“prescribed period” in Section 20 so as to 
extend the period of limitation of suit? (Yes) 


“Before the expiration of the prescribed 
period” in Section 20 means not the period 
prescribed for repayment of loan but that 
prescribed for the limitation of the suit in 
the first schedule. The schedule is subject 
to the provisions of Sections 4 to 25 of the 
Act. For computing such period the day 
from which the period is to be reckoned has 
to be excluded under Section 12. Where 
therefore a bond is executed on 29-12-57, in- 
terest paid on 20-12-1960 is within “prescrib- 
ed period” and a suit for recovery of money 
on 19-12-63 will be within time. AIR 1955 
All 41 (FB) and AIR 1923 Nag 143, Foll. 

(Paras 4 and 5) 


A. B. Saran, for Appellant; R. H. Zaidi, 
for Respondent. 

JUDGMENT:— This Second Civil Ap- 
peal is directed against the judgment and de- 
cree of Additional Civil Judge, Meerut dis- 
missing the plaintiff’s suit on the ground of 
limitation. 


2. Plaintiff-appellant had filed a suit 
on 19-12-63 for recovery of Rs. 1700/- on 
the basis of a bond executed on 20th Decem- 
ber 1957. The period of limitation was 
sought to be extended on the basis of pay- 
ment made on 20th December 1960. The de- 
fendant contested the suit on various grounds. 
The trial Court held that the bond was duly 
executed by the defendant-respondent and the 
sum of Rs. 20/- was paid towards interest on 
20th December, 1960. The trial Court, how- 
ever, held that the payment of interest was 
not within the prescribed period and as such 
the suit was barred by limitation. Tho find- 
ing of the trial Court was confirmed by the 
lower appellate Court, hence this Second 
Civil Appeal. 
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3. The only question for considera- 
tion is whether the payment of interest made 
on 20th December 1960 extended the period 
of suit under Section 20 of the Limitation 
Act (Old). Article 67, Schedule I of the 
Limitation Act prevides a period of three 
years for a suit, the period is ‘to commence 
from the date of execution of the bond. Sec- 
tions 19 and 20 are relevant sections. Sec- 
re 19 of the Limitation Act prescribes 
that:—- 

“Where, before the expiration of the 
period prescribed for a suit or application in 
respect of any property or right, an acknow- 
lIedgment of liability in respect of such pro- 
perty or right has been made in writing sign- 
“ed by the party against whom such property 
or right is claimed, or by some person 
through whom he derives title or liability, a 
fresh period of limitation shall be computed 
from the time when the aeknewledgment 
Was so signed.” l 
Section 20 mentions that:— 


“Where payment on aceount of a debt 
or of interest on 4 legacy is made before the 
expiration of the prescribed period, by the 
person liable to pay the debt or lagacy or by 
his duly authorised agent, a fresh period of 
limitation shall be computed from the time 
when the payment was so made.” 

4. The question for consideration, 
therefore, is whether the use of the words 
“prescribed period” mean the period pres- 
eribed in the first schedule and not the period 
within which the plaintiff may bring his suit. 
It is not disputed that a suit if filed on 20th 
of December, 1960 was within limitation be- 
eause for computing the period in the first 
schedule the day from which such period is 
to be reckoned has to be excluded under 
Section 12 of the Limitation Act. The use 
of the expression “prescribed period” will 
mean not the period prescribed for the re- 
payment of Joan but the period prescribed 
for the limitation of the suit and if the 
period means the prescribed period for 
the limitation of the suit. Schedule 1 
has to be read with Section 12 of the 
Limitation Act and the day from which such 
period is to be reckoned has to be excluded. 
There was some difference of opinion on the 
interpretation of the words “prescribed 
period”. The difference has been set at rest 
by a Full Bench of this Court reported in 
Firm Kamta Prasad Jagannath Prasad v. 
Gulzari Lal, AIR 1955 All 41 (FB), wherein 
after overruling the earlier- eases the Full 
Bench laid down that the period mentioned 
in the third column of the first schedule is 
subject to the provisions of Ss. 4 to 25 of 
the Limitation Act. If the period mentioned 
in the third column of the first schedule is 
subject to the provisions of Sections 4 to 25 
of the Limitation Act, then the day on which 
the deed was executed had to be excluded 
in computing the period prescribed under 
Section 20 of the Limitation Act. Even 
though there is some difference in the word- 
ings of Sections 19 and 20 of the Limitation 
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Act, but there can be no two opinions that 
the expiration of the period prescribed for a 
suit in Section 19 and the use of the words 
“prescribed period” in Section 20 have the 
same meaning. 


5. Jainarayan Bapu v. Vithoba, AIR 
1923 Nag 143 is a case similar to one in 
suit. In that case Section 12 was held to 
have applied for computing the period of 
limitation. If a suit could be filed till 20th 
of December, 1960 there is no reason why! 
an acknowledgment or payment of interest 
made on 20th December, 1960 could mot 
extend the period of limitation and a differ- 
ent interpretation should be put for pres- 
cribed period in the case of an acknowledg- 
men! or payment of interest than in a easel 
of a suit. 


6. Learned counsel for the respon- 
dent has contended that the period will not 
be extended in case the payment is made 
after the period of limitation. There eam be 
no dispute about that proposition ef law. 
The question is whether the paymemt was 
made within the period of limitation er net 
and if Section 12 is applied the payment 
was made within the period of limitation. 
The Courts below were, therefore wrexg im 
holding that the payment was made beyead 
the period of limitation and fell in error in 
applying Section 12 of the Limitation 

ct. ’ 


7. The result, therefore, is that this 
appeal is allowed and the suit-of the plain- 
tiff shall stand decreed for Rs. 1700/- with 
pendente lite and future interest at 3%. Costs 
of this Court shall be on parties. 


Appeal allewed. 


AIR 1874 ALLAHABAD 85 (V 61 C 19) 
HARI SWARUP, J. 


_ Trine Holst Thomsen, Appellant v. The 
Children’s National Institute, Respondent. 


F. A. F. O. No. 125 of 1973, Dj- 31-7- 
1973, against order of R. A. Misra, Ist Addl. 
Dist. J., Allahabad, D/- 6-1-1973. 


Index Note:— (A) Guardians and Wards 
Act (188@), Section 7 — Appointrecet of 
guardian —- Application for, with im‘ention 
of taleme the child out of India — Cannot 
be granted. 


Brief Note:— (A) Can a resident of a 
foreign country having no intention of com- 
ing or living in India be appointed a guar- 
dian of the minor’s person? No. 


The Court appointing a guardian is vital- 
ly concerned with the protection of the child. 
It is for this reason that the ward is required, 
whenever necessary, to remain within the 
jurisdiction of the Court which appoimta a 
guardian for him. The purpose will be frus- 
trated if the ward gees out permanently er 
a person over whom the Court may havo re 
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control is appointed as a guardian of the 
‘minor’s person. (1943) 2 All ER 411 and 
(1843) 10 Cl. Fin. 42 at p. 145 (HL), Relied 
on. (Paras 5, 6, 7, 8) 


Ravi S. Dhawan, for Appellant; D. S. 
Sinha, for Respondent. 

JUDGMENT:— This appeal has been 
filed by Trine Holst Thomsen against the 
order of the First Additional District Judge, 
Allahabad dismissing her application under 
section 7 of the Guardians and Wards Act 
for being appointed guardian of the person 
of the minor giri. Km. Chaitali. The ap- 
pellant is a resident of Denmark. She wished 
to take under her guardianship a minor 
Indian girl and for that purpose approached 
the respondent. The minor is reported to be 
an orphan living under the care and custody 
of the respondent the Children’s National 
Institute, Swaraj Bhawan Allahabad. Learned 
counsel appearing for the Institute has stated 
that the minor is an orphan and the Insti- 
tute has no knowledge about her parents re- 
lations or religion. The Institute, he has 
further stated, has no objection to the appel- 
lant being appointed as the minor’s guardian. 


2. The trial Court has dismissed the 
application on the ground that on the 
material available on the record, it was not 
established that it would be for the “well 
being of the minor” that the applicant be 
appointed her guardian. Learned counsel for 
the appellant contended that the affidavits 
had been filed in the trial Court and on the 
basis thereof, the Court below should have 
come to the conclusion that it would be for 
the welfare of the minor to appoint the ap- 
pellant as the guardian. The affidavit has 
been sworn by the Notary Public in Den- 
mark. Section 14 of the Notaries Act, 1952, 
provides— 

“14. Reciprocal arrangements for recog- 
nition of notarial acts done by foreign no- 
taries— 

If the Central Government is satisfied 
‘that by the law or practice of any country 
or place outside India, the notarial acts 
done by notaries within India are recognized 
for all or any limited purposes in that coun- 
try or place, the Central Government may, 
by notification in the Official Gazette, de- 
clare that the notarial acts lawfully done by 
notaries within such country or place shall 
be recognised within India for all purposes 
or, as the case may be, for such limited pur- 
pare as may be specified in the notifica- 

on. , 
Although time was granted, the necessary 
notification has not been produced and it 
has not been shown that the affidavit sworn 
in Denmark is admissible in guardianship 
proceedings in Courts in India. Only a te- 
legram sent by the Ambassador of Denmark 
in India to the respondent opposite party in 
this case has been produced . which states 
that “according to principles in Danish ad- 
ministration of justice there is reciprocity be- 
tween India and Danish documents during a 
pending Court case in Denmark.” The tele- 
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gram however cannot be treated as evidence. 
But, even if all the facts stated in that aff- 
davit are taken as established, no case has 
been made out for the appointment of the 
appellant as guardian. 


3. The facts that have been asserted 
are: that the appellant is a well-to-do lady 
having considerable income, she lives in 
Denmark and is interested in rearing an 
Indian child, and that she is willing to be 
appointed the guardian of the minor’s per- 
son. The purpose of the application seeking 
the guardianship of the minor is to take the 
child to Denmark. The appellant has no in- 
tention of coming to India or living in India. 
Learned counsel contends that it may not be 
possible for the child to get: a passport for . 
going to Denmark to join the appellant un- 
less the appellant is appointed a guardian of 
the minor’s person. It is clear that the pur- 
se- 
cure a licence for taking the child out of 
india. This is certainly not the purpose for 
which the Court can be moved to appoint 
guardian of a minor. It is not contemplated 
by the Guardians and Wards Act. According 
to Article 6 of the Corpus Juris Secundum. 
Vol. 39, page 6, “a guardian cannot be ap- 
pointed for minors for the purposes of hav- 
ing them sent immediately into a foreign 
country:” (Ala-Describes v. Wilmer, 69 Ala. 
25, 44 Am. R. 501), “nor will one be appointed 
for the sole purpose of transferring a minor’s 
legal residence to a city.so as to enable the 
minor to obtain gratuitous education at the 
city’s expense.” (N. Y.—In re. Schnipper’s 
Guardianship, 268, N. Y. S. 302, 149. Misc. 
905.) It is thus evident that the Courts do 
not appoint guardians only to let the child 
secure a passport or for getting charitable 
education or help. ; 


4. The purpose of appointment of a 
guardian by a Court under the Guardians 
and Wards Act is to protect the child and 
not to grant a licence for taking the child 
out of the country. As put by Bennett, J. 
in Re. D. (INFANTS), (1943) 2 All ER 411, 
“the jurisdiction is based upon the need of 
an infant for protection which in my judg- 
ment having regard to the authorities give 
this division of the Court jurisdiction to ap- 
point a guardian.” This view .finds support 
from the speech of Lord Langdale in John- 
stone v. Beattie, (1843) 10 Cl & Fin. 42 
(HL) at p. 145, where Lord Langdale ob- 
served: “Amidst the differences of opinion 
which exist in this case, it is satisfactory to 
me that no doubt is thrown upon the juris- 
diction of the Court of Chancery to appoint 
guardians for any infant residing in England. 
The whole property of an infant may be 
situate in a foreign country, and tutors and 
curators of the person and estate of the in- 
fant may have. been duly appointed accord- 
ing to the law of the country where the pro- 
perty is; and yet it may be evident that, 
without the authority of a guardian duly ap- 
pointed here, and subject to the control of 


the Court of Chancery the infant may be 
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without the protection which may be ab- 
soluicly necessary for its welfare and even 
for jis safety.” Although it is the guardian 
who directly protects the minor the ultimate 
responsibility remains with the Court, when 
jt appoints a guardian. 


5, It cannot be disputed that the Court 
appointing guardian is vitally concerned with 
the protection of the child. How can a 
Court protect a child which does not remain 
within its jurisdiction? It is for this reason 
that Section 26 of the Guardians and Wards 
Act provides— 


“26. (1) A guardian of the person ap- 
pointed or declared by the Court...... , shall 
not, without the leave of the Court by which 
he was appointed or declared, remove the 
ward from the limits of its jurisdiction ex- 
cept for such purposes as may be prescribed. 


(2) The leave granted by the Court under 
sub-section (1) may be special or general, and 
may be defined by the order granting it.” 
The clear intention of the law is that the 
minor for whom the Court appoints a guar- 
dian should normally stay within the jurisdic- 
tion of the Court. 

6. According 
dence, Second Edn., Volume 39, page 48, 
Art. SI, “a ward receives his status from a 
proceeding in rem in the probate Court and 
becomes the ward of the Court. The con- 
trol of the ward’s person and property re- 
mains in the probate Court with discharge of 
the duties in respect thereof being delegated 
to a guardian as the agent of the Court and 













subject to the orders of the Court.” (Re: 
lendenning, 145 Ohio St. 82). What is true 
for a guardian appointed by a Probate 


Court will also be true for a guardian ap- 
pointed by an Indian Court under the 
Guardians and Wards Act. Even after ap- 
pointing a guardian, the Court retains the 
jurisdiction for all purposes connected there- 
with. It is for this reason of protecting 
him, whenever the need be, that the ward is 
required to remain within the jurisdiction of 
the Court which appoints a guardian for 
him. The purpose will be frustrated if the 
ward goes permanently out of Court’s juris- 
iction. 


7. Section 39 of the Guardians and 
Wards Act also supports this view. It 
mentions various cases in which the guardian 
appointed or declared by the court may be 
removed. One of the conditions is given 
in clause (h) which provides — 

“for ceasing to reside within the local 
limits of the jurisdiction of the Court.” 


This shows the intention of the Legislature 
that a guardian should also normally reside 
within the local limits of the jurisdiction of 
the Court. This is essential because without 
it the Court will be powerless to exercise 
control over him and thereby protect the in- 
terests of the minor. A Division Bench of 
this Court in the case of Asghar Ali v. 
Amina Begam, (1914) ILR 36 All 280 = 
(AIR 1914 All 541), expressed the view that 
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to American Jurispru- - 


[Prs. 4-10] All. 97 


the guardian to be appointed should reside 
within the jurisdiction of the Court to which 
he makes the application. It was observed. 
“We might also refer to clause (h) of Sec- 
tion 39 of the same Act. which shows that 
the Legislature contemplates that an appli- 
cant for guardianship should reside with 
the jurisdiction of the Court to which he 
makes the application.” This view was how- 
ever in a later case considered as expressed 
obiter dicta by one of the learned Judves 
who decided the case of Beni Prasad v. Mt. 
Parwati, AIR 1933 All 780 The Bench in 
that case was of the opinion that there was 
nothing in law to prevent a person, not re- 
siding within the jurisdiction of the District 
Judge within whose jurisdiction the minor 
ordinarily resided and had property. frem 
being appointed guardian of his person and 
property. It was taken that clause (h) of 
Section 39 of the Act was only a ground for 
removal and not a bar to appointment. It 
may be that the law does not prohibit a 
Court from entertaining an application for 
appointment as guardian, of a person not re- 
siding within the jurisdiction of the Court, 
but it will not be a sound policy to appoint 
such a person as guardian over whom the 
Court may have no control. 


8. Admittedly, the appellant resides in 
Denmark and, as seen earlier has no inten- 
tion of coming to India to reside within the 
jurisdiction of the District Court. Although 
a formal application has not yet been made 
for permission to remove the child out of 
Court’s jurisdiction, but it is bound to be 
made immediately after the appellant is ap- 
pointed the guardian; and, if permission to 
take the child out of the jurisdiction of the 
District Judge will not be granted, the ap- 
pointment of the guardian will be of no avail 
as then the appellant will not be able either 
to watch the minor's interest or look to her 
welfare. As the appointment cannot be made 
for the purpose of letting the child leave the 
country and consequently the Court’s jurisdic- 
tion, there can be no justification to appoint 
the appellant guardian of the minor. 


9. Learned counsel for the anpelinnt 
urged that the refusal to appoint the aporlont 
guardian of the minor may have the con- 
Sequence of preventing the minor from going 
out of India and having a life of greater 
comfort. The contention has no merit. Dis- 
missal of an application under Section 7 of 
the Act cannot amount to any preventive 
order. It does not prohibit the minor from 
going out of the country. If the Govern- 
ment of India grants the passport and the 
Government of Denmark grants the Visa the 
child can go. The Court’s order dismissing 
the application cannot come in the way. 


10. The appeal accordingly fails and 
is dismissed. As no one has opposed this 
appeal, there will be no order as to casts. 


Appeal dismissed. 





98. All [Prs. 1-2] 
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SATISH CHANDRA AND N. D. OJIIA, JJ. 


Union of India, Appellant v. Syed 
Khairuddin Ahmad and others, Respondents. 

Special Appeal No. 727 of 1970, DJ- 2-5- 
1973, against judemcnt and order of 
W. Broome, J. in C. M. W. No. 3869 of 1958, 
D/- 20-7-1970. 

Index Noete:— (A) Dicntnced P73 
(Compensation and Rettb@Mattaa) Act (74), 
S. 12 — Aecquiciifen ci evceer22 prepoty — 
Acquisition caa be mazo evia afer dezh of 
evecues. Civil Mise. Writ Ne. 3069 of 195%, 
D/- 29-7-1970 (Al), Reverced. 


Brief Note :— (A) What the heirs of the 
evacuee inherited and were holding on his 
death was ‘right, title and interest of an 
evacuee in the evacuee property’ within the 
meaning of Section 12 (2). The fact that they 
moy vet have been evacuzes is not relevant 
{ up yire Section 12. Civil Misc. Writ 
i’) 30393 of 1958, D/- 29-7-1970 (ATI), Re- 
vercd. (Para 6) 

irr Naefazs— D) Me“eeed Doon 
(Toor caen gad Rok Ve Tint pay Aet (OY, 
Soe Se ss ge fae oo ee ae 
Tees) Ses Angle! a a sa. SO Sst ee a 
"Mrest cE Cvatie2 veg at “a “219 
of agitan vam 5) 


B. N. Sapru, for Arpellant; Sharafat Ali, 
for Respondents. 

N. D. OJHA, J.:— One Qutub Uddin 
Ahmad was owner of certain houses in Sabzi 
Nandi, Allahabad. As a result of his leaving 
India for Pakistan the aforesaid houses were 
dzclared to be evacuee property undcr the 
Administration of Evacuze Property Act (Act 
XXXI of 1950). Qutub Uddin Ahmad sub- 
sequently died in Pakistan. The respondents 
claiming to be his heirs made an application 
to the Central Government for restoration of 
the proverty in question to them under Seca 
tion 16 of the Administration of Evacuee Pro- 
perty Act. The said application was, how- 
ever, dismissed on 22nd March, 1956. A noti- 
fication had, in the meantime, been published 
in the sazette of India dated 4th June, 1955 
notifyine the property aforesaid to have been 
acauirecl by the Central Government under 
Section 12 of the Displaced Persons (Compen- 
sron and Rehabilitation) Act (Act XLIV of 
{“S4). Subsequently, it appears that the 
S:.tiement Commissioner passed an order 
d-clarine that the notification aforesaid did 
ne: affect the property in question, inasmuch 
as an anplication under Section 16 of the 
f'ministration of Evacuce Property Act was 
p.rdine on the date when the said notification 
wos published. Thereafter on 16th of Octo 
bor, 1953 a fresh notification under Section 12 
©. Act XLIV of 1954 was issued acquiring 
the nrorperty aforesaid. In November, 1958 
A notice was published that the aforesaid pro- 
perty would be auctioned as acquired pro- 
perty on 1-12-1958. The respondents in- 
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stituted 2 writ pef'tion in this Court with 
a praycr to resirain ihe uppellans from scli:ag 
the aicresaid property us ucquircd property. 
The viit petition was allowed by a learned 
Sinele Judge on the ground ihat Quiub Uddin 
Ahmad be evacuee having died before tho 
notificuion under Section 12 was issued, the 
said no.‘ficution could not have the effect of 
exlinguisbing whe rights of the resoonde nis 
upon whom the intcrests of Qvtub Uddin 
Ahmad had devolved on his death, The se 
cond ground of attack made by the respond- 
ents, uimely, that the property aforesaid 
could not be deemed to be evacuce property 
on the death of Qutub Uddin Ahmad was, 
however, rcpelled by the learned Single Judge. 
He came to the conclusion that the property 
involved in the present case is clearly an 
evacuee property. In view of his finding that 
the provisions of Section 12 of Act XLIV of 
1954 covld not be applied, he allowed the 
Writ petition and issued a writ of mandamus 
directing tha appellants not to sell the pro- 
perty in ouestion as a pronerty which hid 
becn acuered by and hed vested in ihe Con- 
tral Gov>nment under Section 12 of Act 
XLIV of 1954. Tha rrovent snechi appeal 
has beta “Wed aminst this judzment of the 
learned Sicele Judes, . 

2a it vas urged by the learned com- 
sel for ibe appellants thit on the finding re- 
corded by ihe lecrned Single Judse that the 
property in question continued to b2 evacuez 
property notwithstanding the death of Quiub 
Uddin Ahmad, the provisions of S. 12 of Act 
XLIV of 1954 were attracted. It would be 
useful to quote the relevant provisions of Sec- 
tion 12 and Section 13 of Act XLVI of 1954 
which have been relied upon by the learned 
single Judge. The relevant provision of Sco- 
tion 12 reads :— 

“12. Power to acquire evacuce property 
for rehabilitation of displaced persons. 


(1) If the Central Government is of 
opinion that it is necessary to acquire any 
evacuee property for a public purpose, being 
a purpose connected with the relief and re- 
habilitation of displaced persons, including 
payment of compensation to such persons, 
the Central Government may at any time 
acquire such evacuee property by publishing 
in the Official Gazette a notification to the 
effect that the Central Government has decid- 
ed to acquire such evacuee property in pur- 
suance of this section. 


(2) On the publication of a notification 
under sub-section (1), the right, title and in- 
terest of any evacuee in the evocuee property 
specified in the notification shall, on and from 
the bevinnine of the date on which the noti- 
fication is so published, be extinguished and 
the evacuee pronerty shall vest abeolutely in 
the Central Government free from all encum- 
brances.” 

(O) sevens esceuceeses eer 
Section 13 reads: 


“13. There shall be paid to an evacuee 
compensation in respect of his property 


i i RE a ET 
_ a 
7 





acquired under Section 12 in accordance with 
such principles and in such manner as may 
be agreed upon between the Governments of 
India and Pakistan.” 


3. The learned single 
emphasis on the word evacuee used in S. 12 
(2) and Sec. 13 referred to above, and held 
that an evacuee property could be acquired 
under Section 12 only during the lifetime 
of the evacuee. He was of the opinion that 
Qutub Uddin Ahmad having died the interest 
which had devolved upon his heirs, namely, 
the respondents, could not be described as 
“right, title and interest of any evacuce.” 


4. Having heard learned coursel, we 
are of the opinion that on the finding record- 
ed by the Iearned Single Judge that the pro- 
perty in question continued to be evacuce 
property on the date when the notification 
under Section 12 of Act XLIV of 1954 was 
issued, the provisions of the said section were 
clearly applicable. Under sub-section (1) of 
S. 12 any evacuce property can be acquired 
by the Central Government by publishing in 
the Official Gazette a notification in this be- 
half, if the Central Government is of opinion 
that it is necessary to do so fer a public pur- 
pose. Sub-section (2) of S. 12 provides for 
the extinguishment of the “right. title and in- 
terest of any evacuee” in the evacuee properly 
specified in the notification. Section 13 pro- 
vides for payment of compensation to an 
evacuee in respect of the property acquired 
under Section 12. 

5. The property in question was dec- 
fared evacuce property in the life time of 
Quiub Uddin Ahmad and continued to be so 
on the date of his death. The interest which 
devolved upon the respondents on the death 
of Qutub Uddin Ahmad could not be larger 
than that of Qutub Uddin Ahmad. In 
Salmond on Jurisprudence, 12th Edition, at 
page 443, dealing with the topic of inheritance 
it has been stated :— 

“The rights which a dead man thus 
leaves behind him vest in his representative. 


They pass to some person whom the dead 
man, or the law on his behalf, has appointed 
to represent him in the world of the living. 
This representative bears the person of the 
deceased, and therefore, has vested in him all 
the inheritable rights, and has imposed upon 
him all the inheritable liabilities of the deceas- 
ed. Inheritance is. in some sort a legal and 
fictitious continuation of the personality of 
the dead man, for the representative is in some 
sort identified by the law with him whom 
be represents. The rights which the dead 
man can no longer own or exercise 
in propria persona, and the obligations which 
he can no longer in propria persona fulfil, he 
owns, exercises, and fulfils in the person of a 
living substitute. To this extent, and in this 
fashion, it may be said that the legal persona- 
lity of a man survives his natural personality, 
until his obligations being duly performed, 
and his property duly disposed of, his repre- 
es among the living is no longer called 
or. 


Judge placed 
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6. In view of the aforesaid legal pro- 
position there seems to be no doubt that what 
the respondents inherited and were holdiag 
was “right, title and interest of any evacuce 
in the evacuee property” within the meening; 
of Section 12 (2) of Act XLIV of 1954. ahe] 
mere fact that the respondents themselves 
may not have been evacuees on the saic date! 
is not relevant for applying Section 12. if 
was enough if the right, title and interest 
which they were holding, was of an evacuce 
in an evacuce property. Section 13 again, 
presents no real difficulty in taking the view 
that Section 12 applies even after the ¢rsth 
of an evacuee. Section 13 deals with rey nt 
of compensation in lieu of acquisition cf ritt, 
title and interest of an evacuee in the evavr-e 
property. Such comnensation will be tayau'e 
to the person in whem the said richi, i'e 
and interest vests on the date of the acovtci- 
tion. The respondents having inherits) (5e 
rights and Habilities cf Gutub Uddin Ahmed 
in the property in question beld it svi ct ‘o 
the liability of its being acauircd une r Sie- 
tion 12 aforesaid and would be entiticd to the 
compensation payable in licu of the arc 
tion of ihe evacuce’s interest of QCuinb Uca 
Ahmad in the preperty:in aucstion. The 
word evacuec in the phrase “shall be prid ‘o 
an evacuee” in Scction 13, in our opiy en, 
includes ihe person in whom the rirht, 
and interest of the evacvze vests at the t'me'! 
of the acquisition. We are therefore of tr2 
opinion that the Central Government vos 
competent to issue the impusned not Mea‘ica 
for acquiring the prorerty as also the notice 
to auction the said property. 


7. In the result, the appeal succecr's 
and is allowed. The judgment of the leorn J 
Single Judge is set aside and the writ petiton 
is dismissed. There will, however, be no 
order as to costs. 
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Appeal allowed. 


AIR 1974 ALLAHABAD SO wen) 
A. Kk. KIRTY AND X. N. STIN. I. 
Shabbir Hasan Khan. Applicant v. Ur‘sz 
of India and others, Opposite Parties. 
es Ref. No. 619 of 1970, D/- 30-3- 


Index Note:— (A) Cenfral Excises and 
Salt Act (1944), S. 11 — Section is not vic's- 
tive of Art. 14 of the Constitution — (X-Rcf. 


Constitution of India, Art. 14). (Para 12) 
Brief Note :— (A) The only remedy 


available to the Central Government for re- 
covery of excise duty payable is to take re- 
course to the remedies provided under Sec- 
tion 11 and a civil suit is barred. Hence 
Section 1] cannot be held to be violative of 
Art. 14 of the Constitution on the ground 
that it provided an alternative procedure 
more drastic and prejudicial and conferred 
an unfettered discretion on the authorities. 
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F A. No. 287 of 1964, D;- 1-12-1971 (Al), 
Followed. (Paras 11, 12) 


Iqbal Ahmad, for Applicont; V. K. 
Burman and S. M. Kacher, for Opposite Par- 
ties. 

K. N. SETH, J.:— The learned Civi 
Judge, Budaun, under the proviso to Sec- 
tion 113 of the Code of Civil Procedure, has 
referred the following question for the opinion 
of this Court :— 


“Whether provisions of Section 11 of the 
Central Excises and Salt Act, 1944 are viola- 
tive of Art. 14 of the Constitution.” 


2. Shabbir Hasan Khan brought a 
suit for an injunction restraining the defend- 
ants from selling and auctioning the movable 
properties detailed in annexure ‘A’ of the 
plaint and from taking any coercive action 
agamst the plaintiff for recovery of excise 
duty ete. It was alleged that the plaintiff 
cullivated tobacco in the year 1965-66 and the 
produce was stored by him in a godown. The 
tohacco got somewhat deteriorated and the 
plunuff applicd to the Central Excise Depart- 
ment for its disposal. The application re- 
mained pending for a long time. The Deputy 
Superintendent, Central Excise Department at 
Becunn, harboured some grudge against the 
pia-ntiff and maliciously reported that he had 
re-voved the tobacco from the premises. The 
dvanrtmental officials, without any enquiry 
and without adopting the prescribed proce- 
dure, issued a certificate to the Collector, 
Endoun, to realise a sum of Rs. 11,016.72 on 
account of excise duty as arrears of land 
revenue. On the basis of the recovery certi- 
fi ate, movable properties of the plaintiff de- 
tuled in annexure ‘A’ to the plaint were at- 
tached on or about 10th of September, 1967. 
It was alleged that the tobacco in question 
wis still in existence and the defendants had 
no jurisdiction or justification to attach and 
sell the properties without first taking steps 
to recover the excise duty by attachment and 
sale of the excisable goods. It was further 
allesed that Section 11 of the Central Excices 
and Salt Act, 1944, (hereinafter referred to as 
the Act), under which action was taken, was 
ultra vires and illegal as violative of Art. 14 
of the Constitution of India. Section 11 of 
the Act was also bad for the reason that it 
alforded no opportunity to the growers to 
hive their say in the matter of determination 
of excise duty. The attachment of the mov- 
able properties of the plaintiff was illegal 
and without jurisdiction and hence the suit. 

3. Defendant No. | contested the suit 
and alleged that the plairtiff was a habitual 
dcefunlier and always avoided payment of ex- 
cise duty on one pretext or the other. It was 
asserted that in the year 1965-66 the excise 
diny amounting to Rs. 11,016.72 was assessed 
on the plaintiff and he was served with a 
copy of the assessment order. On his failure 
to pay the excise duty assessed, a recovery 
certificate under Section [1 of the Act was 
issued which was perfectly legal. It was also 
pleaded that the Civil Court had no jurisdic- 
tion to try the suit. 
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4. On behalif of defendant No. 2 it 
was pleaded that on receipt of the certificate 
under Section 11 of the Act the Collector was 
under an obligation to recover the amount 
due as arrears of land revenue and the pro- 
ceedings taken were valid and in accordance 
with law. 

5. The learned Civil Judge was im- 
pressed with the argument that Section [1 
of the Act provides a remedy, in addition to 
that available under the ordinary law, for 
recovery of excise duty from defaulters and 
an unfettered discretion was conferred on the 
Central Board of Revenue to recover the 
amount from a person liable to pay excise 
duty either by taking recourse to the remedy 
provided by Section 11 of the Act or by way 
of a suit under the ordinary law of the land. 
The remedy under the Act being more drastic 
and there being no guideline provided under 
the Act it was within fhe unfettered discre- 
tion of the authority to proceed to recover 
the amount due either by issuing a certificate 
to the Collector under Section 11 of the Act 
or to recover it by means of a suit. It was 
thus possible to discriminate between persons 
by whom excise duty was payable. Reliance 
was placed on the case of Northern India 
Caterers (P) Ltd. v. State of Punjab, AIR 
1967 SC 1581. In the aforesaid case the vali- 
dity of Section 5 of the Punjab Public Pre- 
mises and Land (Eviction and Rent Recovery) 
Act was challenged on the ground that it was 
discriminatory and violative of Art. 14 of 
the Constitution. Shelat, J., speaking for the 
majority, laid down the principle thus:— 

“If the ordinary law of the land and the 
special law provide two different and alterna- 
tive procedures, one more prejudicial than the 
other, discrimination must result if it is left 
to the will of the authority to exercise the 
more prejudicial against some and not against 
the rest. A person who is proceeded against 
under the more drastic procedure is bound 
to complain as to why the drastic procedure 
is exercised against him and not against the 
others, even though those others are similarly 
circumstanced. The procedure under Sec- 
tion 5 is obviously more drastic and prefudi- 
cial than the one under the Civil P. C. where 
the litigant can get the benefit of a trial by 
an ordinary Court dealing with the ordinary 
law of the land with the right of appeal, revi- 
sion, etc. as against the person who is pro- 
ceeded against under Sec. 5 of the Act as 
his case would be d'sposed of by an executive 
officer of the Government, whose decision 
rests on his mere satisfaction, subject no 
doubt to an appeal but before another execu- 
tive officer, viz., the Commissioner. There 
can be no doubt that Section 5 confers an 
additional remedy over and above the remedy 
by way of suit and that by providing two 
alternative remedies to the Government and 
in leaving it to the unguided discretion of the 
Collector to resort to one or the other and to 
pick and choose some of those in occupation 
of public properties and premises for the ap- 
plication of the more drastic procedure under 
Section 5, that section has lent itself open to 





1974 


the charge of discrimination and as being 
violative of Art. 14. In this view Section 4 
must be declared to be void.” 


The principle laid down in Northern India 
Caterers case (supra) was followed by a Divi- 
sion Bench of this Court in Deep Chand 
Agarwal v. Director of Industries, 1969 All 
WR (HC) 689. In this case the vires of Sec- 
tion 3 of the Public Moneys (Recovery of 
Dues) Act, 1965 was challenged on the ground 
that it was violative of Art. 14 of the Con- 
stitution. Under Section 3 of the aforesaid 
Act it was provided that this mode of re- 
covery was without prejudice to any other 
mode of recovery under any other Jaw for 
the time being in force. It was held by this 


Court that there was nothing in Section 3 
or in any other provisions of the Jaw which 
furnished any guideline to the authorities 
concerned in the matter of making a choice 
as to whether the mode of recovery provided 
by the said Act should be adopted or the one 
permissible under any other law and in these 
_ circumstances Section 3 of the said Act must 

‘be struck down as violative of Art. 14 of the 
Constitution. 


6. The principle on which these cases 
proceeded was that if the remedy provided 
under a special Jaw is more drastic and pre- 
judicial than the one under the Civil P. C., 
discrimination must result if it is left to the 
will of the authority to resort to the more 
prejudicial procedure against some and not 
against the rest. In both the cases referred 
to above it was found that apart from the re- 
medy provided under the Act, remedy by way 
of a suit was also available to the authorities 
concerned. 

7. The crucial question for determina- 
tion, therefore, is whether a remedy by way 
of suit is also available for recovery of excise 
duty or the only remedy is as provided by 
Section 11 of the Act. If a suit is either ex- 
pressly or impliedly barred for recovery of 
excise duty, no question of discrimination 
would arise on the ground that the remedy 
provided under the Act is more drastic and 
prejudicial. Section 35 of the Act provides 
fot an appeal against any decision or order 
passed by a Central Excise Officer under the 
Act or the rules made thereunder. The ap- 
pellate authority is empowered to make such 
further enquiry and pass such order as he 
thinks fit, confirming, altering or annulling 
the decision or order appealed against. Sub- 
section (2) of S. 35 of the Act lays down 
that every order passed in appeal shall, sub- 
ject to the powers of revision conferred by 
Section 36, be final. Under Section 36 the 
Central Government is competent, on the ap- 
plication of any person aggrieved by any 
decision or order passed under the Act or 
the rules made thereunder or by any Central 
Excise Officer or by the Central Board of 
Revenue and from which no appeal lies, to 
reverse or modify such decision or order. 
These provisions clearly indicate that the Act 
provides a machinery for the determination 














Aaa = 
th a it ttt 


S. H. Khan v. Union of India (K. N. Seth J) 


[Prs. 5-7] All, 101 


and adjudication of all disputes in respect of 
rights and liabilities created under the Act. 
The order of the appellate authority has been 
made final subject only to the revisional 
power of the Central Government. The ap- 
pellate and the revisional authorities function 
as Tribunals and must act quasi judicially. 
The parties have every opportunity to esta- 
blish their case by such evidence as they may 
desire to produce. A hierarchy of Tribunals 
is thus provided under the Act to settle the 
disputes that are brought before them acting 
im a quasi judicial manner. An order passed 
or any decision made under Section 11 of 
the Act is also open to challenge by way of 
appeal or revision by the person aggrieved 
by such an order or decision. On the princi- 
ples laid down in the case of Dhulabhai v. 
State of M.P, AIR 1969 SC 78 the provisions 
of the Act impliedly exclude the remedy by 
way of a suit to recover the duty and other 
sums payable to the Central Government 
under any of the provisions of the Act or 
of the rules made thereunder. In the words 
of Hidayatullah, C. J.:— 

“Where the statute gives a finality to the 
orders of the special tribunals the Civil Court’s 
Jurisdiction must be held to be excluded if 
there is adequate remedy to do what the 
Civil Courts would normally do in a suit. 
Such provision, however, does not exclude 
those cases where the provisions of the parti- 
cular Act have not been complied with or 
the Statutory tribunal has not acted in confor- 
mity with the fundamental principles of judi- 
cial procedure.” 

Another principle enunciated in the aforesaid 
case is :— 

“Questions of the correctness of the as- 


express 
The principles laid down in Dhulabhai’s case 
have been affirmed by the Supreme Court in 
State of West Bengal v. Indian Iron and Steel 
Co. Ltd., ATR 1970 SC 1298 and Srinivaca v. 
State of Andhra Pradesh, AIR 1971 SC 71. 
These principles are fully applicable to the 
present case. Section 35 (2) attaches finality 
to the appellate orders and the Civil Court’s 
jurisdiction must be held to be ex- 
cluded if there is adequate remedy 
provided under the Act to do what the Civil 
Court would normally do in a civil suit, 
Under Section 11 of the Act the Officer em- 
powered by the Central Board of Excise and 
Custom is authorised to deduct the amount 
payable by a person from any money owing 
to such person which may be in his hands or 
under his disposal or control. Another mode 
of recovery provided is by attachment and 
sale of excisable goods belonging to such 
person. If the amount is not recovered by 
the aforesaid modes, the Officer is empowered 
to prepare a certificate signed by him and send 
it to the Collector of the district who, on re- 
celpt of such certificate, shall proceed to re- 
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cover the amount speciïSed therein as if it 
were an arrear of land revenue. The mes: of 
recovery of the amoun duc as arrczr of 
land revenue can be resozied to if the amo int 
is not recoverd by the othcr two modes re- 
ferred to above. 


8. The first prcpasition enunciated in’ 
Dhulabhai’s case AIR i969 SC 78 (Supra) 
makes an exception in those cases where the 
provisions of particular Act have not bz 
complied with or the statutory Tribunal has 
not acted in conformity with the fundamental 
principles of the Code of Civil Procecure. 
In judging the question whether remedy by 
way of a suit is available to the Central Gov- 
ernment for recovery of excise duty or ny 
other sum payable to it this exception would 
not be attracted. The Central Govemm-nt 
con neccesd only on the basis that the dwy 
Fo b-:4 impozed after duly complyine rh 
tre provisions of the Act and the Tribunals 
b: v> acted in conformity with the funda- 

caid princ’nles of judicia} procedure. 

2. In First Anneal No. 287 of 1954— 
Uren of India v. Delhi Cloth and General 
Mills Co. Utd. decided oy a Bench of this 
Ceart cn 1-12-1971, a auestion arose whe- 
ther the enit filed by the Delhi Cloth and 
Ceoncral Mills Company Limited arainst the 
Union of India for refund of a certain cum 
of moncy on the ground that the compory 
was entitled to rebate and the disputed amecunt 
was wronsly adjusted towards excise dviy 
was maintainable. After an analysis of tke 
provisions of the Act, and relying on the 
principles laid down in Dhulabhai’s case AIR 
1969 SC 78 (supra), it was held that the csr- 
rectness of the assessment of the excise drty 
could not be questioned in a Civil Cort. 
We are in respectful apreement with the view 
expressed in that case. 

10. Another ground on which the 
learned Civil Judee found the provisions of 


Section 11 of the Act discriminatory was that 
avainst one person the Officer my 
choose to proceed to recover dues 
from him out of the amounts in 


his hands owing to such person or by attoch- 
ment or sale of excisable goods belonring to 
him and arainst another person he may re- 
cover such dues as an arrear of land revenue 
by issuire a recovery certificate against him 
to the Collector. As observed earlicr, the 
mode of realising the amount as an arrenar 
of Innd revenue can be resorted to only if 
the amount is not recovered by deduciine 
the amount from any money owing to such 
person or hy attachment or sale of excisz ble 
gonds belonsing to him. Jt is not open to 
the Officer to take direct recourse to recovery 
as arrear of land revenue and no question of 
discrimination can possibly arise. 

11. In our opinion the only remedy 
available to the Central Government for re- 
covery of excise duty or any other sum pay- 
ahle under the provisions of the Act is to 
take recourse to the remedies provided under 
Section iI} of the Act and a civil suit is 
impliedly barred. 
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12, In this view of the matter Sec- 
tion 11 of the Act cannot be held to be viola- 
tive of Art. 14 of the Constitution on the 
grund that it provided an alternative pro- 
cedure more drastic and prejudicial and con- 
ferred an unfettered discretion on the autho- 
sities. 

13. Our answer to the reference made 
is, thercfore, in the negative. 

Reference answered. 


AMR 1874 ALLANABAD 162 (V 61 C 22) 
SATISH CHANDRA AND N. D. OJHA, JJ. 


Brij Bhushan Dubey and others, Appel- 
a v. Paraidhan Dubey and others, Respon- 

ents. 

Special Apnes! No. 1228 of 1969, D/- 
15-3-1973, arain't jndemcnt of M. H. Beg, J. 
in C. M. W. No. 1621 of 1965, D/- 29-8-1968. 

inder Na’? s— (A) Lra Act (1003), 
S. 28 rocd with Ari. 47 — Dispute between 
eo-choarcri. 

Brici Note :—- (A) Order under Sec. 145, 
Criminal P. C. specifically recognising rieht 
of first p-riy to reccive share of profits from 
second pariy found to be in actual posses- 
sion and first party eccordingly receiving such 
profits — Thcre is no dispossession of first 
party and no guecstion of applicability of 
Art. 47 read with Scction 28 arises. AIR 1°44 
Ovdh 25) Followed: Chil Mise. Writ No. 
1921 of 1965, Dj- 29-8-1968 (Al), Reversed. 

(Para 6) 


V. X. S. Chaudhari, for the Appellants; 
S. K. Tuvari. S. M. Misra Standing Counsel, 
for Respondents. 


OTIA, J:— The appellants and 
Tespondents Nos. 1 and 2 are descendants of 
a common ancestor Ram Rachha Dubey. 
They were joint sir holders of the land in 
dispute. A suit was filed by the appellants 
for joint possession over the land in dispute 
in the Civil Court which was decreed and 
joint possession was delivered to them in ex- 
ecution of thc said decree on 1-3-1929. It 
appears that proceedings under Section 145 
of the Code of Criminal Procedure were also 
initiated in respect of this land and an order 
was passed on 31-5-1929 holding Ram Swarup 
Dubey father of respondent No. 1 to be in 
physical possession over the land in dispute. 
The Mogistrate passing the aforesaid order 
took into consideration the decree passed for 
Joint possession by the Civil Court and speci- 
fically held that even though the appellants 
will not be entitled to interfere with the physi- 
cal possession of Ram Swarup Dubey over 
the land in dispute until they obtained a 
decree from a competent Court for posses- 
sion, they could if they were entitled to pro- 
fits by virtue of the decree passed by the 
Civil Court, recover the same through a 
competent Court. It was specifically held in 
the said order that till the appellants got 
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their share partitioned, they were entitled to 
their share of profits of the land in dispute. 
From the evidence produced by the parties 
it appears that thereafter the appellants did 
recover profits of their share from the said 
Ram Swarup Dubey and, in fact, in one of 
such suits for profit, viz., suit No. 2 of 1941, 
the parties entered into a compromise on the 
basis of which the claim of the appellants 
for profits was decreed at the rate of Rupees 
31/12/- per year with interest. The appellants 
seem to have been satisfied with their joint 
possession in the sense that they continued 
to get their share of profits and did not in- 
Stitute a suit for partition. When the village 
Where the land in dispute is situated was 
brought under consolidation operations, they 
made a claim for their share in it. The con- 
solidation authorities, however, repelled their 
claim mainly relying upon Art. 47 of the 
Indian Limitation Act, 1908. It was held by 
these authorities that since these appcllants 
did not file a suit for possession within three 
years from the date of the order passed in 
proceedings under Section 145, Criminal P. C. 
their tights got extinguished by virtue of Scc- 
tion 28 of the Indian Limitaticn Act. Ths 
apvellants instituted a writ poilicn in this 
Court which has been dismissed by a learned 
Single Judge on the same ground. Hence, 
this special appeal. 


2. Article 47 aforesaid provides three 
years as the period of limitation for filing a 
suit to recover the property comprised in an 
order respecting the possession of immovable 
property made under the Code of Criminal 
Procedure 1898. The starting point of limita- 
tion is mentioned as the date of the final 
order in the case. For the respondents re- 
liance was placed on Atale Sunarri v. Talib 
Husain, (AIR 1930 Cal 612); Jai Devi v. 
Dakshini Din, (AIR 1937 All 300) and Mehar 
Ali v. Kalut, (AIR 1964 All 377), wherein it 
was held that Art. 47 applied even to suits 
by a co-owner either for joint possession or 
for partition, if he had been ousted from pos- 
session by virtue of an order passed under 
Section 145, -Criminal Procedure Code. We 
express no opinion on the question as to 
whether the words “to recover the property 
comprised in such order’ used in Article 47 
are wide enough to include even a suit for 
joint possession or partition by a co-sharer 
inasmuch as on the facts of the present case 
we find it unnecessary to do so. 


3. Under Section 28 of the Limita- 
tion Act the right of a person to claim pos- 
session is extinguished if another person 
takes possession to the exclusion of the 
rightful owner in assertion of his own right 
and in derogation of the rights of the 
owner. If the person who is bound by an 
order under Section 145, Criminal Procedure 
Code, is not completely ousted from the 
property, but admittedly, continues to re- 
main in joint possession by express terms of 
such an order, it cannot be said that he has 
been excluded from possession. In Moham- 
mad Bagar v. Naimunnissa Bibi, AIR 1956 SC 


rr itis ouo 


Brij Bhushan v. Paraidhan (Ojha J.) 


[Prs, 1-7] AU. 103 


548 it was held that as under the Jaw pos- 
session of one co-sharer is possession of all 
co-sharers, it cannot be adverse to them un- 
less there is a denial of their right to their 
knowledge by the person in possession and 
exclusion and ouster following thereon for 
the statutory period. There can be no quss- 
tion of ouster if there is participation in the 
profits to any degree, 


4. In view of the fact that successive 
claims of the appellants for profits were 
decreed and, in fact, one of them cn the 
basis of a compromise, even after the order 
under Section 145, Criminal Procedure Code 
was passed, and.in view of the further fact 
that the said order itself specifically recog- 
nised the rights of the apvellants to get pro- 
fits of their share, it cannot be said that the 
respondents were in possesion to the exclu- 
sion and ouster of the appellants within the 
meaning of the aforesaid observations in the 
case of Mohammad Bagar, AIR 1956 SC 
548 (supra). 

5, In Amjadi Besam vy. Syed Hanin, 
AIR 1944 Ouch 259 it wes held that foiluce 
to sue within the period of thr22 yecrs un¢cr 
Article 47 of the Limit. ton Azi after an 
order under Secticn 145, Crimical Proce tac) 
Code does not recessatily bar a cu cre sent 
suit. -The onus lies on these who giead the 
bar to show that the necessary cord!’ isas 
are Satisfied. It canrot bs presumed that 
they are satisfied merely because possession 
was restored to the successful party. The 
order of restoration imp!'es nothing excspt 
that he was previously in possession. It does 
not imply that he was previously in adverse 
possession. It was further held that Arti- 
cle 47 contemplated the institution of a suit 
to recover possession by a person who dis- 
putes the right of the successful litigant 
under Section 145, Crimiral Procedure Code 
to be in possession. When the sucessful liti- 
gant has claimed to be ir pesscssion on the 
footing of a licence, the other party may 
decide not to contest that claim, and if he 
comes to this decision, he should not be 
held barred ever afterwards from asserting 
his own title, that title never having been in 
dispute. 


6. As already pointed out above, in 
the instant case, the right of the appellants 
to claim profits of their share was not only 
specifically recognised and ensured by the 
order under Section 145, Criminal Procedure 
Code itself, the appellants were actually paid 
their share of the profits even after the said 
order and we are, therefore, of the opinion 
that the claim of the appellants was not 
barred by Article 47 read with Section 28 of 
the Indian Limitation Act. The consolida- 
tion authorities have committed a manifest 
error of law in taking a contrary view. 

7. In the result, the appeal is allow- 
ed, the judgment of the learned Single Judge 
is set aside and the orders of the consoli- 
dation authorities are quashed. The Conso- 
lidation Officer is directed to decide the claim 
of the appellants on merits, in accordance 
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with law and in the light of the observations 
made above. The appellants will be entitled 


to their costs. 
Appeal allowed. 
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T. S. MISRA, J. 


Mst. Nazira Begum, Appellant v. Syed 
Ali Zaheer, Respondent. 

Civil Misc. Appln. No. 10472 of 1972 in 
Second Appeal No. 1694 of 1972, D/- 3-12- 
1973, against decree of Ramji Lal, Civil J; 
Azamgarh, D/- 18-5-1972. , 

(A) U. P. Consolidation of Moldings Act, 
1954 (5 of 1954), Section 49 (as substituted 
by Act 38 of 1958) — “Entertain” — Mean- 
ing of — (X-Ref:— Words and Phrases — 
‘Entertained” — Meaning of). 

The word “entertain” in Section 49 
means ‘proceed to consider or adjudicate 
upon’. Entertainment of a suit or proceed- 
ing in Section 49 means that the suit or pro- 
ceeding such as was filed will not be admit- 
ted to consideration or adjudicated upon by 
a Civil or Revenue Court. Obviously enter- 
tainment would relate to the point of time 
when the appeal is being considered, i.e., the 
first occasion on which the Court takes up 
the matter for consideration which may be 
the admission stage after the appeal has been 
filed in the Court. Section 49 thus debars 
the Court from taking into consideration for 
the purposes of the admission of the appeal 
the merits of the case if the appeal 
is with respect to such rights as are referred 
to in that section in a land which is situated 
in a village which has been brought under 
consolidation operations. AIR 1962 Ali 543 
and AIR 1962 All 547 and AIR 1963 All 320 
and 1965 All LJ 1135, Followed; (AIR 1962 
All 42, held overruled by AIR 1962 All 547). 

(Paras 4, 5) 

(B) U. P. Consolidation of Holdings Act 


1854 (5 of 1954), Section 5 b) G) — Appeal 


precented prior to mofifieation under Ses- 
tian 4 — Appeal was “pending” om the date 
of notification — Abates under Section 5. 


Section 49 of the Act does not debar 
an aggrieved person to file a second appeal. 
i merely puts a fetter on the jurisdiction of 
the Court to proceed to consider the appeal 
at the admission stage under Order 41, 
Rule 11, Civil Procedure Code. The institu- 
tion of a suit carries with.it the implication 
that the rights of appeal then in force were 
preserved to the parties thereto till the suit 
was finally decided. The proceedings which 
become dormant on the decision of the suit 
revive on the institution of the appeal. In 
that view of the matter, the proceeding would 
be said to be ‘pending’ during the subsis- 
tence of the right to approach the superior 
court in appeal. (Para 6) 


In the instant case as the appeal was 
filed in the Court prior to the notification 
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under Section 4 (2) was published, it must 
be deemed to be pending for the purposes of 
Section 5 and therefore when the notifica- 
tion was published the appeal and the suit 
which had given rise to it stood abated. AIR 
1957 SC 540 and AIR 1973 All 411 and 
1967 All LJ 439 and 1970 All WR (HC) 532 


and 1971 RD 339, Considered and Applied. 


(Para 6) 


Sripat Narain Singh, for Appellant; V. K. 
Misra, for Respondent. 


T. S. MISRA, J.:— This is an applica- 
tion for abatement of the appeal and the 
suit which has given rise to the appeal. The 
material facts for the purposes of this appli- 
cation may be briefly stated. The plaintiff 
filed a suit for cancellation of a sale-deed 
dated 15th June, 1964, executed by him and 
Ali Kabir in favour of the defendant in res- 
pect of the property detailed at the foot of 
the plaint so far as it pertained to his share 
therein. The Trial Court dismissed the suit; 
but in appeal, it was decreed and the sale- 
deed in question was cancelled to the extent 
of the plaintiffs share in the property in dis- 
pute. The decision of the appellate court 
below was given on 18th May, 1972. Against 
that decision, the defendant filed a second 
appeal in this Court on lith July, 1972. 
However, before the second -appeal was filed, 
a notification under Section 4 of the U. P. 
Consolidation of Holdings Act was published 
on 2ist May, 1972, in respect of the village 
where the land in dispute is situated. The 
appellant, therefore, filed an application that 
the suit and the appeal be ordered to have 
abated under Section 5 of the said Act. 
The plaintiff-respondent in his counter-affi- 
davit has admitted the publication of a noti- 
fication under Section 4 of the said Act, 
under which the village where the land in 
question is situated, has been brought under 
the consolidation operations. Jt was, how- 
ever, urged on behalf of the respondent that 
as the said notification had been issued be- 
fore the filing of the second appeal, this 
Court had no jurisdiction to entertain the 
appeal, and the appeal would, therefore, not 
be deemed to be pending. Hence no order 
for abatement can be passed under sub-sec- 
tion (2) of Section 5 of the said Act inas- 
much as an order for abatement can be 
passed only when a suit, appeal or revision 
is pending in a competent court. This con- 
tention is sought to be based on the provi- 
sions of Sections 49 and 5 of the said Act. 


2. To appreciate the argument, I 
may begin by quoting Section 49 of the said 
Act. Jt is as follows:— 

“49. Bar to Civil Court Jurisdiction — 
Notwithstanding anything contained in any 
other law for the time being in force, the 
declaration and adjudication of rights of 
tenure-holders in respect of Jand lying in 
an area, for which a notification has been 
issued under sub-section (2) of Section 4, or 
adjudication of any other right arising out 
of consolidation proceedings and in regard 
to which a proceeding could or ought to have 
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been taken under this Act, shall be done 
in accordance with the provisions of ‘his 
Act and no Civil or Revenue Court shall 
entertain any suit or proceeding with res- 
pect to rights in such land or with respect 
to any other matters for which a proceeding 
could or ought to have been taken under 
this Act.” 


Section 49 provides that the declaration 
and adjudication of rights of tenure-holders 
in respect of land lying in an area for which 
a notification has been issued under Sec- 
tion 4 shall be done in accordance with the 
provisions of the Act, and debars a Civil 
or Revenue Court to entertain any suit or 
proceeding with respect to rights in such 
land or with respect to any other matters for 
which a proceeding could or ought to have 
been taken under the Act. In other words, 
the provisions of this section require that no 
suit or proceeding shall be entertained by a 
Civil or a Revenue Court with respect to 
rights in a land which is situated in a village 
which has been brought under consolidation 
operations, for which a proceeding could or 
ought to have been taken under the said 
Act. A question thus arises what is the 
meaning of the word ‘entertained’ in this con- 
text. Does it mean that no appeal shall be 
‘received’ or ‘filed’ or does it mean that no 
appeal shall be admitted or heard and dis- 
posed of? 


3. According to the learned counsel 
for the respondent the word ‘entertained’ 
connotes that no appeal shall be ‘received’ 
or ‘filed’. In my view this would not be a 
correct interpretation of that word. If the 
legislature intended that the word ‘filed’ or 
‘received’ was to be used it could have easily 
used that word. In fact in some of the sta- 
tutes such expressions have been used. For 
instance, under Rule 1 of Order 4] of the 
Code of Civil Procedure it is stated that a 
memorandum shall not be ‘presented’ unless 
it is accompanied by a copy of the decree 
appealed from and of the judgment on which 
it is founded. Similarly in Section 6 of the 
Court Fees Act the words used.are ‘filed’ 
or ‘shall be received’. So also in Section 17 
of the Provincial Small Cause Courts Act 
the expression used is ‘at the time of present- 
ing his application’. Similarly in Section 49 
of the Registration Act the expression used 
is ‘received as evidence’. The newly substi- 
tuted proviso to Order 21, Rule 90 of the 
Code of Civil Procedure also, inter alia, pro- 
vides that no application to set aside a sale 
shall be entertained unless the applicant de- 
posits etc. etc. Section 49 of the U. P. 
Consolidation of Holdings Act, as it originally 
stood, required that no person shall ‘institute’ 
any suit or other proceeding in any Civil 
Court with respect to any matter arising out 
of consclidation proceedings or with respect 
to any other matter in regard to which a suit 
or application could be ‘filed’ under the pro- 
visions of this Act. This Section 49 was, 
however substituted by the present section by 
the U. P. Act No. XXXVIU of 1958 which, 
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as indicated heretofore, provides that no 
Civil or Revenue Court shall entertain any 
suit or proceeding with respect to right. in 
such land or with respect to any other mit- 
ters for which a proceeding could or ourht 
to have been taken under this Act It weuld 
thus appear that the Legislature was no ut 
a loss for words if it wanted to expre» in 
the manner, as is contended by the Jerr sd 
counsel for the respondent. and it must be 
accepted that it has used the word ‘entertiain- 
ed” advisedly. 

4, The meaning of the word ‘en'er- 
tain” was examined by this Court in a rum- 
ber of cases. See Bawan Rom v. “%< 41] 
Behari Lal. AIR 1962 All 42; Dhoom Ch sd 
Jain v. Chaman Lal Gupta. AIP 1962 5H 
543; Kundan Lal v. Japon Nath Sharma IR 
1962 All’ 547; Haji Rahm Bux & Sens v. 
Samiullah & Sons, AIR 1963 AN 329 . 1d 
Smt. Jaggi v. Ram Autar, 1965 AJ LJ 1135. 
In the case of Dhoom Chand Jain (supry 
while dealing with the provisions of Order 21, 
Rule 90, Civil Procedure Code it was vb- 
served:— 


“The dictionary meaning of the werd 
‘entertained’ is to denl with, to admit to eon- 


sideration. In its application to cleuse (a) he 
word bears the meaning admitting to con- 
SIGEFALON sees cack ceases Accordingly while the 


Court cannot refuse ta take an applicat on 
which is not backed by deposi! or security, 
it cannot judicially consider it.” 


Again the word ‘entertain’ as used in 
the proviso to Order 21, Rule 90, Civil Pro- 
cedure Code came to be considered by a 
Division Bench of this Court in Kundan 
Lals case (supra). In para 5 of the judg- 
ment it was observed:— 


“The expression ‘entertain’ 
ion does not mean the same thing as the 
filing of the application or the admission of 
the application by the Court. The dic- 
tionary meaning of the word ‘entertain’ is to 
deal with or to take a matter into conside- 
ration. A court hearing an application under 
Rule 90 of Order XXI. Civil Procedure Cede 
can only be said to entertain the applic: ion 
when it is actually disposing of the apli- 
cation on the merits. It. therefore, fol! sss 
that the mere filing of the apnlcatioer hy 
the judgment-debtor would nat be its cr sr- 
tainment by the court and, therefore, vhat is 
contemplated by the proviso to Rule 90 of 
Order XXI is that conditions which are pres- 
cribed by the proviso have to be complied 
with by the judement-debtor before the court 
comes to dispose of the application on the 
merits.” 

In para 7 of the judgment it was observed: 

“The use of the word ‘entertain’ in the 
proviso to Rule 90 of Order XXI denotes 
a point of time at which an application to 
Set aside the sale is heard by the Court.” 

The ruling reported in Bawan Ram's 
case (supra) was overruled. 

The word ‘entertain’ again came up for 
consideration in Haji Rahim Bux & Sons’ 
case (supra). While dealing with the 
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provisions of Order XXI, Rule 90, Civil Pro- 
cedure Code it was held that the word ‘en- 
tertain’ in the proviso did not mean receive 
or accept but ‘proceed io consider on mc 
rits’ or ‘adjudicate upon’. Similar interpre- 
tation was given to the word ‘entertain’ in 
the case of Smt. Jaggi (supra). 


5. Keeping in view the above noted 
judicial interpretation of the term ‘entertain’ 
I am of the opinion that this word, as used 
in Section 49 of the U. P. Consolidation of 
Holdings Act must mean ‘proceed to consi- 
der’ or ‘adjudicate upon’. When the section 
speaks of entertainment of a suit or pro- 
ceeding it means that the suit or proceeding 
such as was filed will not be admitted to 
consideration or adjudicated upon by a Civil 
or Revenue Court, as the case may be. 
Oyviously entertainment would relate to the 
sant of time when the appeal is being con- 
‘“ig2red, i.e., the first occasion on which the 
Court takes up the matter for consideration 
wrich may bə the admission stage after the 
> cal has been filed in the Court. Section 49 
:Þos debers the Court from taking into con- 

‘eration for the pucposzs of the admission 
ct the appzal the merits of the cass if the 
“oneal is with respect to such rights as are 
- forred to in that section in a land which 

situated in a village which has been 
brought under consolidation operations. 


6. It was next contended on behalf 
of the respondent that as the notification 
under Section 4 had been published before 
the institution of the second appeal in this 
Court, the appeal would not be deemed to 
be ‘pending’; hence no order for abatement 
can be passed under sub-section (2) of Sec- 
tion 5 of the said Act. The argument was 
that an order for abatement can be passed 
only when a suit, appeal or revision is ‘pend- 
ing’ and not otherwise; and as, in the instant 
case, the second appeal was not ‘pending’ 
when the notification was issued under Sec- 
tion 4 of the Act, no order for abatement 
can be passed. In my view, this contention 
has no merits. In the instant case, the deci- 
Sion of the first appeal was made on 18th 
May, 1972. Admittedly, on that date, no 
notification under Section 4 of the Act per- 
taining to the area in which the land in dis- 
puie is situated, existed. The defendant, 
‘asainst whom the first appeal was decided, 
bad a right to file a second appeal under 
Section 100, Civil Procedure’ Code, and he 
could exercise that right within the period 
p7 -scribed under the Indian Limitation Act. 
uis aforesaid right to prefer a second ap- 
ip.o] has not been abridged or taken away 
by the provisions of the U. P. Consolida- 
tina of Holdings Act. Section 49 of the said 
Act. as pointed out above, does not debar 
an aggrizved person to file a second appeal. 
It merely puts a fetter on the jurisdiction 
of the Court to proceed to consider at the 
admission stage under Order 41, Rule 11, 
Civil Procedure Code. It is settled law 
that the institution of a suit carries with it 
|the implication that the rights of appeal 
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then in force were preserved to the parties 
thereto till the suit was finally decided. The 
right of appeal is a vested right which can 
only be taken away by a subsequent enact- 
ment if it so provides expressly or by ne- 
cessary intendment. (See Garikapathi Veeraya 
v. Subbiah Chaudhary, AIR 1957 SC 540). 
There is nothing in the U. P. Consolidation 
of Holdings Act which, either expressly of 
by necessary implication, takes away the right 
to file a second appeal. It is equally settled 
that on the institution of the appeal, the 
proceedings which were commenced by ins- 
titution of the suit continue. In other words, 
appeal is a continuation of the suit. The 
proceedings which become dormant on the 
decision of the suit revive on the institution 
of the appeal. In that view of the matter. 
the proceeding would be said to be ‘pending’ 
during the subsistence of the right to ap- 
proach the superior court in appeal. On the 
exercise of that right, the proceedings would 
be deemed to be pending (see Dilawar Singh 
v. Gram Samaj. AIR 1973 Ali 411-and Gopi 
Singh v. Dy. Director of Consolidation, 1967 
All LJ 439). In the present case, the appeal 
was presenicd on lith July, 1972, and an 
order to admit and register it was passed by 
the Registrar on the same day. This appeal 
must, therefore, be deemed to be pending for 
the purposes of Section 5 (2) of the. U. P, 
Consolidation of Holdings Act on 1ith July, 
1972. (See Jagdeo v. Lauhar, 1970 All WR. 
(HC) 532 and Sheo Achal Misra v. Ram 
Bali Misra, 1971 RD 339). In the circums- 
tances, this application is competent. As the 
village where the land in question is situated 
has been brought under consolidation opera- 
tions the appeal as well as the suit which 
has given rise to the appeal abate under 
Section 5 (2) of the U. P. Consolidation of 
Holdings Act. It is ordered accordingly. 


Order accordingly. 





AIR 1974 ALLAHABAD 106 (V 61 € 24} 
(LUCKNOW BENCH) 


FULL BENCH 


R. L. GULATI, K. B. SRIVASTAVA, 
JAGMOHAN LAL, PREM PRAKASH 
AND S. K. KAUL, JJ. 
Smt. Ram Rati and others, Petitioners 


V. Gram Samaj, Jehwa and others, Opposite 
Parties. : 


Writ Peto. No. 398 of 1966, D/- 8-11- 


U. P. Consolidation of Moldimes Act (5 
of 1252), Section 5 (1) (c) Gi) — Ban applies 
to tramctcr of part of holding only — Imtera 
pretation of term “amy part of his holding” 
— Diverrence between Hindi and Ens''sh vere 
sions — Fnclish version prevails — (X-Ref:— 
Constitution of India, Article 348). 

The expression “any part of his holding” 
occurring in cl. (ii) does not include the “whole 
holding” end therefore it is not necessary to 
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obtain the permission of the Settlement Offi- 

cer (Consolidation) for the transfer of the 

holding as a whole, (Case law discussed). 
(Para 11) 


As there is divergence between the two 
versions viz., Hindi and English of this clause, 
by virtue of Article 348 it is the English 
version that will prevail. (Para 11) 

C. S. Tewari, for Petitioners; B. R 
Gupta, for Opposite Parties. 

GULATI, Ju— This is 2 petition under 
Article 226 of the Constitution arising out 
of proceedings under the U. P. Consolida- 
tion of Holdings Act (hereinafter referred to 
as the Act). 

2 One Smt. Dhanraj Kuar died Jeav- 
ing some grove and agricultural plots which 
she had inherited from her husband. She 
hid acquired Bhumidhari rights in respect_of 
the acricultural plots before her death. Du- 
ring the consolidation proceedings the Gaon 
Sabha, Jehwa moved an application befcre 
the Consolidation Officer claiming that as 
Smt. Dhanraj Kuer had died heirless her 
ertire holding vested in the Gram Samaj. 
Tke original petitioners Bhagwan Singh and 
Lalloo Singh filed objection laying claim to 
Fa estate of the deceased widow on the basis 
of:— 

(i) inheritance being her husband's bro- 
ther’s son's sons: 

(ii) Will executed by Smt. Dhanraj Kuer 
on 12-10-1962 in favour of Bhagwan Singh: 

(iii) Registered sale-deed dated 4-4-1963 
executed by Smt. Dhanraj Kunwar in respect 
of her entire holding including groves m 
favour of the petitioners. The petitioners’ 
objection was rejected and the claim of the 
Gaon Sabha was upheld. The appeal filed 
by the petitioners was dismissed by the Set- 
tement Officer (Consolidation) and their 
revision under Section 48 of the Act was 
also dismissed by the Deputy Director of 
Consolidation by his order dated 26-3-1966. 
The petitioners then moved the present writ 
Petition. 

3. When the Writ Petition came up 
for hearing before Hari Swarup, J., he notic- 
ed that one of the questions that arose in 
the case was as to whether the widow was 
competent to transfer the whole of her agri- 
cultural holding without the prior permission 
of the Settlement Officer (Consolidation) as 
required by Section 5 (1) (c) (ii) of the Act. 

4. Section 5 (1) (c) Gi of the Act 
enacts that no tenure-holder, except with the 
permission in writing of the Settlement Off- 
cer (Consolidation) previously obtained shall 
transfer by way of sale, gift or exchange any 
part of his holding in the consolidation area. 
Full Bench of this court in Smt. Asharfunissa 
Begum v. Dy. Director of Consolidation 
Camp at Hardoi, AIR 1971 All 87 (FB), has 
taken the view that the expression “any part 
of his holding” did not include the entire 
holding so that the ban applied only where 
a part of holding was transferred and not 
when the holding was transferred as a whole. 
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The learned Judge noticed the Hindi verion 
of ee 5 (1) ©) Gi) of the Act which 
Teads: 


“NA CHAKBANDI KSHETTRA ME 
SAMMILIT APKI JOT ATHWA UShE 
KISHI BHAG KO VIKRAYA DAN 
ATHWA BINIMAY DWARA HASTAN- 
TRIT KAREGA.” 


According to the Hindi version the bon 
would apply as much to the transfer ol 2 
part of the holding as to the whole. In his 
opinion the words in the English versien warc 
not clear and it was possible to int rorci 
them in accordance with the Hindi versa 
of the enactment. He accordingly refeiicd 
the matter to Full Bench and that is how 
this petition has come up before us. 


5, To begin with, we might state thot 
although the learned Judce has not indigo ‘g 
as to whether the entire case bas to be vc: cJ 
by Full Bench or only the question rekis 
to the interpretation of Section 5 (1) (c) t$) 
of the Act, yet having regard to the feet oud 
the circumstances of the case the intention cf 
the learned Judge was to rcfer only ‘the 
limited question relating to the interpretaticn 
of Section 5 (1) (c) (i) and not the wh ts 
case, because cven if the petitioners fail cn 
this ground their alternative pleas will k:.2 
to be examined. We shall accordingly rcs- 
trict ourselves to the short questicn as te 
whether the ban incorporated in Section 5 
(1) (c) (ii) applies to the transfer of an aeri- 
cultural holding as a whole or applics on'y 
when a part of the holding is tran«fervd. 
Clause (c) of Section 5 (1) was adJled in 
the Act by Section 4 of the U. P. Cene Vie 
dation of Holdings (Amendment) Act. 1¢58 
oa P. Act XXXVII of 1958) and reads as 
under:— 


i “(c) Notwithstanding anything contained 
in the U. P. Zamindari Abolition and Lod 
Reforms Act, 1950, no tenure-holder. exc. 3t 
with the permission in writing of the §2i l2- 
se rie Consolidation previously obtain- 
ed shall— 


(1) Use his holdings or any part thercof 
for purpose not connected with agricultura, 
horticulture or animal husbandry irelud iz 
pisciculture and poultry farming; or 


(u) transfer by way of sale, gift or ex- 
change any part of his holding in the coz- 
solidation area: 

_ Provided that a tenure-holder may con- 
tinue to use his holding, or any part thereof, 
for any purpose for which it was in use 
prior to the date specified in the notification 
issued under sub-section (2) of Section 4.” 

_ _it may at once be noticed that cl. (ii) 
is flanked by clause {i) and the proviso at 
the end of cl. (ii). Clause (i) and the pro- 
viso deal with the ban on non-agricultural 
use of a holding while clause (ii) imposes 
a ban on the transfer of a holding. In 
clause (i) the expression used is “holding or 
any part thereof’. The same expression is 
used in the proviso, which in fact, is a pro- 
viso to clause (i) so that ban on the user 
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of agricultural holding for non-agricultural 
purpose extends to the holding as a whole 
as also to a part thereof. But when we come 
to clause (i!) the expression used is “any part 
of his holding”. Obviously the ban contem- 
plated under clause (i) is not co-extensive 
with the ban contained in clause (ii) other- 
wise there is no reason why the expression 
“holding or any part thereof” should not have 
been used in clause (ii) also. The expression 
“holding or any part thereof” is not synony- 
mous with the expression “any part of the 
holding” if regard is had to the jurisdic- 
tion of clause (ii). If clause (ii) had stood 
alone it could be possible to interpret the 
expression “any part of the holding” as 
meaning every part of the holding. But hav- 
ing regard to the terminology employed in 
the preceding clause and the succeeding pro- 
viso, no other meaning can be assigned to 
it except that it means “a part” as distin- 
guished from ‘the whole: It is true that 
grammatically, the expression “a part” would 
have been more apt than the expression “any 
part”. But when the intention of the Legis- 
lature is clear, nothing will turn upon this 
grammatical error. According to the dic- 
tonary meaning also “any” is sometimes 
used for the adjective “a”. It is not neces- 
sary, however, to dwell upon this point any 
further because the question has been the 
subject-matter of previous decisions of this 
court which have unanimously interpreted 
the expression “any part” to mean “a part”. 
The first decision is of G. D. Sahgal, J., in 
Munna Lal Shukla v. Deputy Director of 
C: nsolidation, 1966 All WR (HC) 818 His 
Lordship held that the prohibition in cl. (ii) 
of Section 5 (1) (c) extended to the trans- 
fer of a part of the holding and not to the 
whole holding so that the whole holding 
could be transferred by a tenure-holder with- 
out the permission of the Settlement Officer 
(Consolidation). This decision has been af- 
firmed on special appeal by Oak, C. J. and 
U. S. Srivastava, J., in Ram Behari Shukla 
v. Munnalal Shukla, 1968 All LJ 223. The 
question was again considered by another 
Full Bench of which two of us were mem- 
bers in the case Smt. Asharfunisa Begum, 
AIR 1971 All 87 (Supra) when the view taken 
in the earlier cases was affirmed. ‘There is 
yet another decision of a Full Bench of this 
court consisting of S. N. Dwivedi, C. S. Lal, 
ond R. B. Misra, JJ., in Smt. Rajeshwari v. 
Dy. Director of Consolidation, 1970 RD 130. 
The Full Bench agreed with the view taken 
bv the earlier Full Bench in the case of Smt. 
Asharfunisa Begum (Supra) Thus so far 
this court is concerned, the matter stands con- 
cluded. 


6. If one has regard to the object 
underlying the provisions in question it be- 
comes quite clear as to why the ban in 
clauses (i) and (ii) is not co-extensive. The 
object underlying clause (i) is to preserve 
the Jand for agricultural purposes and that 
is why a complete ban has been placed on 
the use of the land for non-agricultural pur- 
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poses. A ban on a part of the land only 
would not have served the purpose. Under 
clause (ij) the ban was intended to prevent 
the fragmentation of holdings and, as such, 
it was placed only on a transfer of a part 
of the holding. There could be no objec- 
tion to the transfer of the holding as a whole 
because it would not involve fragmentation 
but would involve only a change in owner- 
ship. The scheme underlying the Act was to 
consolidate agricultural holdings and to pre- 
vent their further fragmentation and also to 
preserve the land for agricultural purpose. 
It was not the intention to restrict the right 
of an owner to deal with his property by 
way of sale, exchange or transfer except to 
the extent that was necessary to carry out 
the objects of the Act. That is why a ban 
of a limited nature has been placed on trans- 
fers while a complete ban has been placed 
on the user of agricultural land for non- 
agricultural purposes. Having regard to 
these circumstances it is not possible to take 
a different view. 

The ‘learned counsel for the peti- 
tioners submitted that the law having been 
Settled by a series of decisions of this court 
it should not be unsettled by taking a dif- 
ferent view as it would lead to a lot of 
confusion and give rise to a spate of litiga- 
tion. For this he relied upon the decision 
of the Supreme Court in Raj Narain v. Sant 


Prasad, AIR 1973 SC 291 where it has been 
observed: 


to take a contrary view from 
the Jaw laid down would have the effect of 
unsettling the Jaw established for a number 
of years. In the matter of interpretation of 
a local statute the view taken by the High 
Court over a number of years should nor- 
mally be adhered to and not disturbed. A 
different view would not only introduce an 
element of an uncertainty and confusion, if 
would also have the effect of unsettling 
transactions which might have been entered 
on the faith of those decisions. The doct- 
rine of stare decisis can be invoked in such 
a situation.” 

There is a lot of force in this contention also 
but it is not necessary to invoke the doctrine 
of stare decisis, because we are of the firm 
view that there is no ambiguity whatsoever 
in the Janguage in which this provision is 
couched and having regard to all the facts 
and the circumstances of the case it is not 
possible to interpret it differently. 

8. It is no doubt true that the Hindi 
version is in conflict with the English ver- 
sion. The Hindi version expressly says that 
the ban shall apply to the holding as a whole 
as also to a part thereof. The question arises 
as to whether in such a situation we should 
give preference to the English version or to 
the Hindi version. For this purpose we have 
to turn to Article 348 of the Constitution. 
It is necessary to reproduce that Article. Jt 
enacts: 

“348 (1) Notwithstanding anything in the 
foregoing provisions of this Part, until Par 
liament by law otherwise provides— 
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(a) all proceedings in the Supreme Court 
and every High Court, 
(b) the authoritative texts— 


(i) of all Bills to be introduced or 
amendments thereto to be moved in either 
House of Parliament or in the House of 
either House of the Legislature of a State. 


(ii) of all Acts passed by Parliament or 
the Legislature of a State and of all ordi- 
nances promulgated by the President or the 
Governor of a State, and 


(iii) of all orders, rules, regulations and 
bye-laws issued under this Constitution or 
under any law made by Parliament or the 
Legislature of a State, 
shall be in the English language. 


(2) Notwithstanding anything in sub- 
clause (a) of clause (1) the Governor 
of a State may, with the previous consent of 
the President, authorise the use of the Hindi 
language, or any other language used for 
any official purpose of the State, in proceed- 
ings in the High Court having its principal 
seat in that State: 

Provided that nothing in this clause 
shall apply to any judgment, decree or order 
passed or made by such High Court. 


(3) Notwithstanding anything in sub- 
clause (b) of clause (1) where the Legislature 
of a state has prescribed any language other 
than the English language for use in Bills 
introduced in, or Acts passed by, the Legis- 
lature of the State or in Ordinances promul- 
gated of the Governor of the state 
or in any order, rule, regulation or bye-law 
referred to in paragraph (iii) of that sub- 
clause, a translation of the same in the Eng- 
lish language published under the authority 
of the Governor of the State in the official 
Gazette of that State shall be deemed to be 
the authoritative text thereof in the English 
language under this Article.” 


Under this Article two things have been pro- 
vided. Firstly all proceedings in the Sup- 
reme Court and in every High Court have 
to be in the English language except when 
under clause (2) the Governor of a? State 
with the previous consent of the President 
authorises the use of the Hindi language or 
any other local Janguage in proceedings in 
the High Court of that State. We are not 
concerned with that question in this case. 
Secondly the authoritative text of all Bills 
and Acts of the Parliament and of the State 
Legislature has to be in the English langu- 
age. However, the State Legislatures are au- 
thorised to prescribe any language other than 
the English language for this purpose, but, 
in such an event clause (3) provides that a 
translation in the English language of any 
Bill introduced in or Act passed by a State 
Legislature in a language other than the 
English language has to be published under 
the authority of the Governor of the State in 
the Official Gazette of the state and such 
translation shall be deemed to be the au- 
thoritative text of such a Bill and Act. 
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Whenever a question arises as to what is the 
authoritative text of a particular Act or an 
Ordinance etc., of a State Legislature one 
has to turn to its English translation if it 
was enacted in a language other than the 
English language. The authoritative text of a 
Bil, Act or Ordinance of a State Legisla- 
ture cannot be in a language other than the 
English Janguage unless the Parliament by 
law otherwise provides. Thus the power to 
declare that the authoritative text of any 
Ordinance, Act etc., of a State Legislative 
Shall be in a language other than the Eng- 
lish Janguage has been vested exclusively in 
the Parliament. The Parliament has not 
made any such provision so far. The offi- 
cial language of the State of Uttar Pradesh 
is Hindi, so that the Legislature of this State 
can pass Ordinance, Acts etc., in the Hindi 
Language. Thus even though the U. P. 
Consolidation of Holdings Act was passed 
by the State Legislature ` in Hindi, yet its 
translation in the English Language shall be 
regarded its authoritative text and shall pre- 
vail over its Hindi version. 


9, The learned Counsel for the res- 
pondents referred to Articles 345, 346 and 
347 of the Constitution. Article 345 makes 
a provision for official language of a State 
and provides that the State Legislature may 
by law adopt any one or more of the langu- 
ages in use in the State or the Hindi as the 
language or languages to be used for all or 
any of the official purposes. Article 346 
makes a provision about the official language 
for communication between one State and 
another or, between a State and the Union. 
In Article 347 a provision has been made 
that on a demand being made the President 
may direct that a language other than the 
English language shall be officially recognised 
in a State or any part thereof for such pur- 
poses as may be specified. These Articles have 
no bearing upon the question before us. We 
are not concerned with the official language 
of a State but are concerned with the ques- 
‘tion of the language in which the Bills and 
Acts have to be passed by a State Legisla- 
ture and that subject has been specifically 
dealt with in Article 348, which provides 
that notwithstanding anything in the fore- 
going provisions of this part of the Consti- 
tution, all Acts etc., shall be in the English 
language. It is thus clear that the provisions 
contained in Articles 345, 346 and 347 are 
subject to the provisions contained in Arti- 
cle 348, 

id. The other argument is that in 
clause (3) of Article 348 the use of words 
“notwithstanding anything in sub-clause (b) 
of clause (1)” suggests that this clause will 
override clause (1). This interpretation is 
not correct. Jt only means that a State 
Legislature may prescribe any language other 
than the English Language for use in Bills 
introduced in or Acts passed by the State 
Legislature and that clause (1) (b) shall not 
create an impediment in its way. As we 
have already indicated above, when a Bill is 
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introduced or an Act is pased in a language 
other than the English language by a State 
Legislature, an authoritative translation there- 
of in the English language has to be provid- 
ed and that translation shall for the purposes 
of clause (1) (b) be deemed to be the autho- 
ritative text thereof. Indeed, it will be be- 
yond the competence of a State Legislature 
to provide that the authoritative text of its 
Act and Ordinance etc., shall be in a langu- 
age other than the English language, because 
such a power vests only in the Parliament. 
Thus, when there is a conflict between the 
English version of a Statute of a State Legis- 
lature and its version in a 1 language, 
the version in English language will prevail 
over the version in the local language. A 
Divisior Bench of this court in Sashir 
Ahmad v. Govt. of the Stote of U. P., AIR 
1674 Atl 257 while referring to Article 348 
cf ‘he Constitution has at page 278 In para- 
grein 83 observed:— 

“In view of this provision of the Cons- 

tition the notification appcaring in English 
mut prevail over the notification appearmg 
in Hindi.” 
A Full Bench of this Court in Jaswant Sugar 
Mls Ltd., Meerut v. Presiding Officer, Indus- 
tric] Tribunal (HD U. P. Allahabad, AIR 1962 
A 240 (FB) has held that in U. P. after 
the passing of the U. P. Acts No. 1 of 1950 
(U. P, Language Bills Act) and 26 of 1951 
‘U. P. Official Language Act) the State Legis- 
lature has prescribed Hindi as the language 
{cr the official use in the State, and both, 
the Hindi version as also the English trans- 
lation of a Bill or Act etc., published in the 
Oĉicial Gazette are valid and authorised and 
beth of them can be looked into and put to 
official use. There is no competition between 
the two. It is only in case of conflict or 
divergence between the two versions that the 
Enclish version may reign supreme and 
supersede the Hindi one. Following this 
Full Bench decision a learned Single Judge 
in Municipal Corporation Agra v. Gulzari, 
ATR 1965 All 170 has held that although 
Hindi was the official language of the State 
of U. P., in case of divergence between the 
Hindi and the English versions, of the offi- 
cial gazette the English version reigned sup- 
reme and superseded the Hindi version. 
The same view has been taken by the Rajas- 
than Hiph Court in Bhikam Chand v. State, 
AIR 1966 Raj 142 and the Madhya Pradesh 
Hiceh Court in M/s. Gevindram Ram Pra- 
sed v. Assessing Authority (Sales Tax), AIR 
1958 Madh Pra 16. 

il. This being the position we .are 
‘clearly of the opinion that in the present 
case it is the English text which shall pre- 
vail over the Hindi version and according to 
the English text the expression “any holding” 
occurring in clause (ii) of Section 5 (1) (c) 
‘of the Act does not include the “Whole hold- 
ing” so that it is not necessary to obtain the 
permission of the Settlement Officer (Consoli- 
ee for the transfer of the holding as a 
jwhole. 


Surendra Kumar v. Kamlesh (G. C. Mathur J.) 


ALR. 


12. With this answer, we direct the 
Writ Petition to be placed before a learned 
Single Judge for disposal. 

Order accordingly. 
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Surendra Kumar Asthana, Respondent- 
Applicant v. Smt. Kamlesh Asthana, Peti- 
tioner, Opposite Party. 

Civil Revn. No. 812 of 1972, DJ- 31-8- 
1973, against order of J. K. Mathur, Civil 
J., Agra, D/- 8-7-1972. 

irdex Note: — (A) Minder Marriepe Act 
(1955). Seetton 24 — Relief enter — Crm ba 
pranfed even if obfectisn to jurisc’siion is 
roiced cad mot decided provited that court 
prima frei brs jurisdiction, 

Brizf Note:— (A) The grant of pen- 
dente lite maintenance and/or expenses is 
not dependent either on the merits or de- 
merits of the petition or on the decision of 
a particular issue. The duty of the affluent 
spouse to maintain the indigent spouse is 
unaffected by the plea even to the jurisdic- 
tion of the court. Likewise the indigent 
spouse should not be left without means of 
putting his/her case fairly before the court. 
That an objection to jurisdiction bas been 
raised cannot be a defence to the claim for 
expenses. (In this case, decision on the ques- 
tion of jurisdiction in the first instance was 
considered to be in the interest of the wife 
as the husband-respondent who was living 
outside India objected to the jurisdiction of 
the court). 1923 P. 128 and 1929 P. 165 and 
(1875) 3 P & D 259 Relied on. 

(Paras 6,8,12) 

Index Note:— (2) Hindu Morriase Act 
(1855), Sectisn 24 — “In cnay proceeding 
under this Act” — Revicion appication under 
Section 115, Civil Procedure Code is also 2 
proceeding under the Act. (X-Ref:— Civil 
Procedure Code (1238), Section 115). 

Brief Note:—- (B) No provision for ap- 
peal or revision is directly made under the 
Act. By virtue of Sections 21 and 28, ap- 
peals or revisions against orders made in 
proceedings under the Act lie under Civil 
Procedure Code. If relief under Section 24 
can be granted in an appeal fróm a decree 
or order passed under the Act, the same re- 
lief can also be granted in a revision filed 
under Section 115, Civil Procedure Code 
against an order passed in proceeding under 
the Act. (Para 9) 

K. C. Agarwal and K. C. Saxena, for 


Appucant; P. K. Darbari, for Opposite Par- 
jes. 


ORDER:— On Janu 25, 1972, Smt. 
Kamlesh Asthana (here fies referred to as 
the ‘wife’ filed, in the Court of Civil Judge, 
Agra a petition under Section 9 of the Hindu 
Marriage Act, 1955, for restitution of conju- 


1Q/KQ/D977/73/MBR. 


1974 


gal rights against her husband Sri Surendra 
Kumar Asthana, the applicant in this revi- 
sion. At that time and even now the hus- 
band is working and residing in Tehran 
(Iran). After notices were served on the 
husband, he on March 24, 1972, put in ap- 
arance under protest. On March 25, 1972, 
he filed an application stating that he was 
a forzign national and was not domiciled in 
any territory to which the Act extended and 
that he was not subject to the jurisdiction 
of Indian courts. He asked for time for fil- 
ing written statement and prayed that in 
the menn time the question of jurisdiction be 
cstermuincd, Immediately therreafter on 
warch 28, 1972, the wife filed an applica- 
ticn under Section 24 of the Act praying 
thit 2 pendente lite monthly alimony of 
menrthly maintenance of Rs. 2,000/- per 
morth and a sum of Rs. 1,256/- towards the 
expenses of the petition may he awarded to 
hr. The application came up for hearing 
before the Civil Jude2 on July 6, 1972. On 
that day the wife insisted that the applica- 
tien under Section 24 of the Act be decided 
b'oro the questicn of jurisdiction was consi- 
alst, The Ausbind on the othar hand press- 
ce! ih ¢ the wucction of juri.d-ction be də- 
ee'nt oct. Tha Court heard arcuments on this 
ec ian and fined July 8, 1972 for orders. On 
Jefe 3, 1972, he pocsad on order imit the 
acelication under Section 24 will be decided 
bore the question of jurisdiction can be 
aken up. Against this order the husband 
filed this revision in this Court on July 28, 


1972. The revision was admitted and the 
proceedings before the Civil Judge were 
Stayed, 


2. During the pendency of the revi- 
sion the wife filed, on October 9, 1972, an 
anplication under Section 151, Civil Proce- 
dure Code, read with Section 24 of the Hindu 
Marriage Act to grant pendente lite alimony 
of Rs. 2.000/- per month from January 30, 
1972. She also prayed for the grant, provi- 
sionally of at least Rs. 2,100/- as costs of the 
proceedings. It was further stated in the 
application that the revision and the stay ap- 
plication be not heard until the husband com- 
Plicd with the orders of this application. 
Counter-affidavit and rejoinder-affidavit have 
been filed in this application. By an appli- 
cxion fied an March 26, 1973, the husband 
sousht to file certain documents to establish 
that he was a foreign national and not domi- 
cild in India. In the revision application, 
which came up for hearing before me, Sri 
B S. Durbari, learned Counsel for th: wife 
ecotenJad that the application under Sec- 
tion 151, Civil Procedure Code, read with 
Section 24 of the Act should be disposed of 
first and the interim pendente lite mainte- 
nance as well as expenses of this revision 
be awarded to the wife and that the revision 
should not be heard on merits till the pen- 

ente lite maintenance and expenses were paid 

by the husband. I have heard Counsel for 
the parties at length on this application and 
on the revision. 
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3. There is no doubt that an apnli- 
cation under Section 24 of the Hindu Mur- 
riage Act is an application for an interim rc- 
lief during the pendency of the proc7cdinzs. 
Such an application has to be decided bt- 
fore the proceedings are finally disposed cf. 
If such an application is allowed ant on 
order for payment of pendente lite min’? 
mance and/or expenses is passe ilere iS 
power in the Court to stay further pro.--!- 
ings till the order is complied with. By’ <52 
Court has also a discretion, even afte: pors- 
ing an order under Section 24 of ihc Atf, 
to continue with the procecdings and io love 
the recovery of the amount awards. fo 
other process of Jaw. In the present cv I 
do not think it fit to povipone the he: riz 
of the revision till after an order unm’: Sos- 
tion 24 is passed and is complizd vih, ^s 
that would not be in the interest of the v ife 
and would further delay the procecdines. 


A, Section 24 of th: Hindu Murnin.s 
Act provides:— 


“Where in any proeeseding uns. ‘hts 
Act: jt -aenears to the c^ mt feat ero 
wife or the husbard, as tr: exa mev so t i 
no indeneadent incomes cu Feient fe. ooo er 
his suport and the necose cy evp no (g 02 
preceeding, it may. on ts “neice cies eltio: 
wif2 or the husbind, order the reso. i oo 0 
pay to the petitioner the excsnrce ol il 
ceeding, and monthly, gorica the proc uh 
ings such sum as having rotrd to tho ~v ih 
tioner’s own income and the incams af (n? 
respondent, it may seem to the Court .9 bz 
reasonable.” 


It may be noticed that under this Section 
both the husband and the wife can cock Te- 
lief. The pendente lite relief is to bs piven 
to a spouse, who is not in a financial position 
to maintain himself or herself and to hoor 
the expenses of the litigation, and the relef 
has to be pranted against the spouse who is 
in 2 better financial position. The relizf can 
only be granted in a proceeding unds-r the 
Hindu Marriage Act. 


5. Two objections have been raised 
by Sri K. C. Saxena, Jearned Counsel far the 
husband, to the grant of relief under Sec- 
tion 24, namely:— 

1. That the Hindu Marriage Act is it--lf 
not applicable as the husband is a fer-cirn 
national and is not domiciled in any area to 
which the Act applies. 


2. That this revision is not a proceeding 
under the Act. but is merely a proceacing 
under S. 115, Civil Procedure Code arising out 
of an order passed not under any provision 
of the Act but under the Code of Civil Pro- 
cedure. 

The first objection has also been raised in 
the main petition before the Civil Judge and 
the dispute in the revision is whether this 
question should be decided, before disposing 
of the application made before the Civil 
Judge under Section 24 of the Act. Tt? ob- 
jection is based on sub-section (2) of Sec- 
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tion 1 regarding the extent of the Act. 
section (2) reads thus:— 


(2) It extends to the whole of India ex- 
cept the State of Jammu and Kashmir and 
applies also to Hindus domiciled in the ter- 
ritories to which this Act extends who are 
outside the said territories.” 


The argument is that since the husband is 
not domiciled in the territories to which the 
Act extends and since he is not living in any 
part of India, the Act does not extend to 
him and, therefore, neither a petition under 
Section 9 nor an application under Section 24 
of the Act lies against him in the Indian 
courts. It is neither necessary nor desirable 
to decide this question at this stage. Relief 
under Section 24 can, in my opinion, be 
granted even where a question to the juris- 
diction of the court has been raised. In 
mo rimonial cases the ordinary rules of pro- 
cedure are not applicable. 


Sub- 


6. The grant of relief under Sec- 
tion 24 is not dependant either on the merits 
of the petition or on the decision of any 
particular issue or issues in the case or upon 
the ullimate success or failure of the peti- 
tion. The reason behind the rule in Sec- 
tion 24 for payment of pendente lite mainte- 
nance is that, where marriage is admitted, it 
is the duty of the affluent spouse to main- 
tain the indigent spouse, This duty is un- 
affected by the pleas raised in the petition 
even if the plea be to the jurisdiction of the 
court. If on the face of the petition it is 
maintainable and the court has jurisdiction 
to entertain it, then the court has also the 
power to grant relief under Section 24 even 
if an objection to the jurisdiction is raised 
and even before such an objection is decid- 
ed. Such an objection will be an issve in 
the case. Likewise, the reason for the provi- 
sion for payment of expenses is that a wife 
or a husband, who has no independent in- 
come sullicient to meet the necessary expen- 
ses of the proceeding, may not be handicap- 
ped. Such a spouse should not be left with- 
out means of putting her or his case fairly 
before the Court. It can be no defence to 
the claim for expenses that a question of 
jurisdiction has been raised. Expenses can 
be awarded even before the question of juris- 
diction is decided. 


7. In England the rules make pro- 
vision tor the giving of security by the hus- 
bend for the costs of the wife and for the 
award of alimony pendente lite to the wife. 
Our Section 24 is more liberal, in that it 
provides for the payment of expenses to 
fitht the litigation and not merely for secu- 
rhy for costs. It further permits relief to the 
nezdy spouse, whether it be the wife or the 
husband. In England Courts have granted re- 
lief even if questions of jurisdiction, similar 
{o one raised in this case, have been raised 
pending the decision of those questions. In 
Smith v. Smith, 1923 P 128, Hill, J., held 
that a husband cannot refuse to pay and give 
security for his wife’s costs of divorce suit 
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or issue as to domicile merely on the sround 
that he disnuies the jurisdiction. A husband 
Who appears under protest to a wife's peti- 
tion and disputes the jurisdiction on the 
ground of his having a foreign domicile may 
be ordered to pay his wife's costs of suit 
upto the setting down of the issue and to 
give security for her costs attendant on the 
issue. The decision of Hill. J.. was ap- 
proved by the Court of Appeal in Johnstone 
v. Johnstone. 1929 P 165. In Ronalds v. 
Ronalds, (1875) 3 P and D 259 it was held 
that the fact that there is a plea to the juris- 
diction of the court in a matrimonial suit 
does not affect the power of the Court to 
allot alimony pendente lite. 


8. Therefore, even where a question 
of jurisdiction has been raised, the court has, 
before deciding that question, power to grant 
relief under *'ction 24 of the Hindu Mar- 
riage Act privided that, on the averments 
made in the petition, the petition is main- 
tainable and the court, prima facie. has ju- 
Tisdiciion to entertain it. Though the court 
has this power, it has a discretion under Sec- 
tion 24 till the question of jurisdiction is de- 
cided. It would, however, be desirable to 
allow expenses to the needy spouse to fight 
out the issue of jurisdiction also, even where 
the court thinks that the question of pen- 
dente lite maintenance should be decided after 
the issue of jurisdiction has been decided. 
The first objection raised by Sri K. C. 
Saxena does not stand in the way: of grant- 
ing relief to the wife in this case under Sec- 
tion 24, 


9, The second objection is based on 
the use of the words “in any proceeding 
under this Act” and it is contended that a 
revision application under Section 115, Civil 
Procedure Code, is not a proceeding under 
the Act. It is to be noticed that the Act 
does not directly provide for an appeal or 
a revision from orders passed in proceedings 
under it. Section 21 of the Act provides that 
subject to the other provisions contained in 
the Act and of the rules made by the High 
Court all proceedings under the Act shall be 
regulated, as far as may be, by the Code of 
Civil Procedure, 1908. Section 28 provides 
that all decrees and orders made by the court 
m any proceeding under this Act shall be 
enforced in-like manner as the decrees and 
orders of the court made in the exercise of 
its original civil jurisdiction’ are enforced, 
and may be appealed from under any Jaw 
for the time being in force. Appeals from 
decrees and orders made under the Act lie 
under the Code of Civil Procedure. Like- 
wise, revisions also lie against orders made 
in proceedings under the Act under the Code 
of Civil Procedure. It is not disputed and 
there is good authority for the same that re- 
lief under Section 24 can be granted in an 
appeal from a decree or order passed under 
the Act. J can see no reason why then re- 
lief under Section 24 cannot be granted in 
a revision against an order passed in a pro- 


1974 


ceeding under the Act. The words “in any 
proceeding under this Act” have been used 
in a wider sense to include all proceedings 
arising out of orders passed in petitions filed 
under the Act. To hold otherwise would 
defeat the very purpose of Section 24. In 
my opinion, it is competent for this Court 
to grant relief on an application under Sec- 
tion 24 even in a revision filed under Sec- 
tion 115, Civil Procedure Code. against an 
order passed in proceedings under the Act. 
The second objection raised by Sri K. C. 
Saxena is also without force. 


10. The application filed by the wife 
under Section 24 in this revision may now 
be considered. The first relief prayed for 
in this application is for the award of ali- 
mony or maintenance pendente lite of Rupees 
2.000/- per month. This relief is co-exten- 
Sive with the relief prayed for by the wife 
in the application under Section 24 made be- 
fore the Civil Judge. It is desirable that the 
award of this relief be considered by the 
Civil Judge and not by this Court. The 
second prayer in the application under Sec- 
tion 24 in this Court is that expenses of the 
hearing of the revision be awarded to the 
wife. To this relicf the wife is clearly en- 
titled. It is to be kept in mind that the 
award is of expenses and not of costs of the 
Tevision. The expenses to be awarded are 
not to be determined in accordance with the 
schedule of fees and costs in the High Court 
Rules or according to the valuation of the 
case. The Court has to determine what are 
the reasonable expenses which the wife is 
likely to incur or has incurred in the litiga- 
tion. In the present case the Counsel for 
the wife has come from Agra and the case 
has been heard on three dates. In these cir- 
cumstances, I think the wife should be award- 
ed Rs. 500/- towards her expenses of this 
Tevision. 

11. Coming now to the revision 
itself, I am of the opinion that the wife is en- 
titled to have her application under Sec- 
tion 24 for award of expenses to be consi- 
dered before the issue of jurisdiction is de- 
cided. She is entitled to have her expenses 
for the hearing on the question of jurisdic- 
tion. This is a fairly complicated issue and 
is likely to take sometime for hearing. In 
the circumstances, I think the husband should 
pay Rs. 500/- to the wife towards the ex- 
penses for the hearing of the issue on the 
question of jurisdiction. 


12. Though normany the relier for 
the grant of maintenance pendente lite should 
also be heard before the question of juris- 
diction is decided but the circumstances of 
the present case indicate that that would not 
be in the intcrest of the wife. In the pre- 
sent case the husband is living outside India 
and outside the jurisdiction of the Indian 
courts and there is likely to be difficulty in 
enforcing orders passed apainst him. The 
husband has raised a serious question about 
the miintainability of the petition and about 

e jurisdiction of the Court. Already more 
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than a year and a half has elapsed since he 
filne of the petition under Section 9 of the 
Act. If an order for maintenance pendente, 
lite is passed and the proceedings are si ed. 
till compliance is made, it will delay the pro-: 
ceeding further which will in no way help 
the wife. It is in the interest of the vite 
that the proceedings should be conelu'd 
as early as possible. In these circumstances. 
I feel that it would be desirable that the, 
question of payment of maintenance p n- 
dente lite should be considered by the Coat 
Judge after deciding the question of jurisdic-| 
tion. 


13. The revision is partly allowed 
and the order passed by the Civil Judee ns 
modified. The application filed by the wite 
under S. 24 for expenses is allowed to ‘ins 
extent that the husband sball pay a sum of 
Rs. 500 towards the expenses of the wife for 
the hearing of the issue relating to the juris- 
diction. The application filed by the wile 
under Section 24 for the award of man- 
tenance pendente Hte shall be considered 
after the issue of jurisdiction has been d-e- 
ed. The husband shall deposit the sum of 
Rs. 500/- awarded as expenses for the 
hearing of the revision in this Court and the 
sum of Rs. 500/- awarded for the hearing of 
the issue relating to the jurisdiction in the 
Court of the Civil Judge within one month 
from today. The Civil Judge will expeditiously 
decide the issue relating to the question of 
jurisdiction and then consider the appliea- 
tion under Section 24 for the payment of 
maintenance pendente lite. There will be no 
order as to costs of this revision. 


Revision partly allowed. 
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Ganga Sugar Corporation Ltd. and 
others, Appellants v. Sukhbir Singh and an- 
other, Respondents. 


F. A. F. O. No. 240 of 1970, D/- 29-8-1973, 
against order of Dist. J., A. P. Bhatnugur, 
Saharanpur, D/- 7-8-1970. 


(A) Motor Vehicles Act (1939), S. 110-B 
— Negligence — Vicariors liability — Driver 
leaving jeep with ignition keys in switch — 
Crowded place — Some one driving jeep and 
causing accideat — Liability of driver and 
his master. 


Where a jeep driver in the course of his 
employment left the ignition keys in the jeep 
when he left the jeep on a crowded road 
and some one drove the jeep in his absence 
and caused the accident; 

Held that the negligence of the driver in 
leaving the ignition keys in the jeep and not 
the driving by the third person was the effec- 
tive and proximate cause of the accident. The 
driver, as a reasonable man. could have anti- 
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cipated that some one would ect into ihe 
jeep and drive it. Hence the driver vas 
liable for the damages for the injurics caused 
to the claimant. Since he was acting in toe 
course of his employmert his master was also 
liable for the same. (The law relating to the 
liability of drivers and of their masters in 
cares of drivers leaving vehicles on the high- 
way, Stated). (Case law discussed). 

(Para 15) 


(RB) Motor Vehicles Act (1933), S. 110-B 

— Award of compence‘tinn — Meter gecidiat 

— On-er of vehicle efermrs ftempamry cm- 

ployment to injured — OGer mot a tera C72 

effer — Refesal of the ocr dees met d-contiue 
the injered from ecleimiae compensi? on. 

(Para 16) 


Ramesh Sharma and T. P. Singh, for Ap- 
plicants: H. S. Nisam, for Opposite Parties. 

JURGRIZENT:— This is an appeal 
arcat ome order of the Di-trict Judes, 
t rammar acting as the Motor Acct’ at 
C: oe, Triounrl awardiaz 2 sum of Panc2s 
Po ON of enapensarean to Sukhbir Sin_a, 
tT. coidedai No. l, asapst ihe appailarts, 


2. Aoswant No. 1 Gonga Suear Cor 
e.oa Linted, Deosand. owns a K7? 
» USY 51l. On ke nitht of Miocch 5, 
Cot tas jeep was sent to Police Sratica, 
Deusard a the request of the Station Olucer. 
1. wes baag driven -by Lal Singh driver, cp- 
pulfant Wo. 3. At about 9.30 p.m. the driver 
feund shat his way was blocked by a Barat 
purty, some of the members of which were 
dicing on the road to the tune of the band 
which was accompanying the Barat. The 
ciiver got down from the jeep leaving the 
isaition keys in the jecp and went to the 
Police Station. While the driver had gone to 
the Police Station, someone drove the jecp 
and caused an accident whereby Sukhbir 
Singh’s left hand was severed from the 
forearm. Sukhbir Singh was standing at that 
tiie watching the Barat near an electric pole. 
His left arm was crushed between the jeep 
und the electric pole. Sukhbir Singh was 
tazen to the Hospital, where he remained from 
ħiarch 6, 1°68 to April 15, 1968. On Mey 
3, 168, Sukhbir Singh lodged his claim bz 
foc the Motor Accident claims Tribunal, 
Cheroasur (District Judge, Saharanpur), cloim- 
moa sum of Rs. 5L0OCO!- as componsaten 
Te his chim Sukhbir Sineh impleaded four 
; is The first party was the Ganga Suri 
Co «tation Limited, Deoband, the owner of 
li. diep ‘The second pariy was the New 
‘o's 4A aun ne2 Compary Limited DzlSi wh 
"shoots jep was insured The third pory 
wo. Sros N. Sharm:.. ‘he Factory Maneecr 
the Gineq Suear Corporation Limited. 
Acoid ye to the claimant, Sri S. N. Sharma 
w.r in the jeep at the time it was beine driven 
in the Police Station and that it was he who 
dzove the jeep after the driver left and caused 
the accident. The fourth party was Lal Singh, 
the driver of jeep. The Gunga Sugar Cor- 
poration Limited filed a written stotament 
denying, its Liuouuty tor payment of any com. 
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peasaiion to the claimant. It also challenged 
tke amourt of compensation claimed. It, fur- 
ter, sct up a case that Sri S. N. Sharma, the 
Factory Manager, was not in the jeep, that 
he was not driving the jeep when the accident 
occurred ond that it was some member of 
the marmint pariy who unauthorisedly drove 
the jecp in the driver’s absence and caused 
the accident. According to the Corporation's 
written ‘iutcment the Station Officer had tele- 
phoncd tke Assistant Manager of the Cor- 
poration to send the jezo for some urgent 
Government work at 9.30 p.m. and accord- 
ingly th: jeep was sent to the Police Station 
with driver Lal Singh and that there was no 
one el- with him jin the jeep. Driver Lal 
Singh filed a written statement substantially 
on the same lines as the written statement of 
the Corporation. Sri Sharma also filed a 
written staicment on the same lines. He furs 
ther addei that he did not know drivine at 
all, that he was noi in the jess on that nicht 
and thot boivcen 8 ard 10 p.m. on the nicht 
of occurri ce fiz wae at the house of Sri G. D. 
Scluja, Cevuretcr of Aceeunts of the Ganra 
Susi Cacseoretion Limited. who hod invited 
him for canner, The insurance comnany siso 
Alcd a voitan civtement diccloiming all Hahi- 
ity for: campeon ction en the ground that 
at the Hro of the accident the jeep was being 
driven by aa unauthoriscd person. 

2. On the pleadines of the parties the 
Tribunal framed the following issues :— 

l. Wh2her the respondent No. 3 Sri S. N. 
Sharma was driving the jeep at the time 
of the accident? If not, what is its 
efect? 

2. Whaeiher at the time of the accident the 
jeep was being driven by a miscreant? 

3. To what amount of compensation, if 
any, is the claimant entitled? 

4. In support of his case the claimant 
examined himself as A. W. 1, Kunwar Sen 
as A. W. 2, Jai Prakash as A. W. 3 and Dr. 
B. G. Mathur as A. W, 4. The appellants 
also examined four witnesses, namely, 
Singh driver (D. W. 1), Sri S. N. Sharma 
(D. W. 2), Bal Krishan (D. W. 3) and Sri 
Saluja (D. W. 4). 

5. Upon a consideration of the evi- 
dence the Tribunal came to the conclusion 
that at the time of the accident Sri S. N. 
Sharma was driving the jeep. It then held 
that the chimant was entitled only to a sum 
of Rs. 10 400/- as compensation. The Tribu- 
nal further held that the insurance company 
was not lithle, as at the time when the ac- 
cident ocrurred the jeep was not being driven 
by a Tcocecd driver. The Tribunal further 
held tha: Lal Sinph driver was negligent in 
leaving the ignition key in the jeep, with the 
result that Sri S. N. Sharma was enabled to 
drive the je-p and to cause the accident and, 
therefore, Lal Singh driver was liable for the 
compensat‘on. Sri S. N. Sharma, who was 
found to have caused the accident, was also 
held liable to pay the compensation. The 
Tribunal further held that the Corporation 
being the muster of Lal Singh, driver of the 
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jeep. on account of whose negligeric: ihe ac- 
cident occurred when he was worl. 19% m the 
course of employment was also Luule to pay 
the compensation. The Tribunal accordingly 
ordered that the appellants shall p.y Rupecs 
10,400/- by way of compensation to the clai- 
mant together with pending and future im- 
terest at 6 per- cent. per annum end costs 
commensurate with the amount dsiermined 
in favour of the complainant. Agsinst the 
order of the Tribunal the appellanis have 
preferred this appeal. The claimant Sukhbir 
Singh has preferred cross-objections cla:ng 
that higher amount should have been awarded 
as compensation. 


6. The first question R re for 
consideration is whether Sri S. Sharma. 
was driving the jecp at the time of the ac- 
cident or whether it was some othr person 
who was doing so. Three witnessts were Cx- 
amined by the claimant to sonnort his case 
that it was Sri S. N. Sharma who was duving 
the jeep at the time of the ace’dznt. These 
witnesses are the claimant Sukhbir Singh 
(A. W. 1), Kunwar Sen (A. W. 2) and Jal 
Prakash (A. W. 3). According to Sukhbir 
Singh he was watching the Berat on ths night 
of the occurrence. He saw that the Baratis 
did not give way to the jeep ard the driver 
got down and went towards the Polec Station. 
He further states that Sri Sharma was sitting 
in the jeep ond afier a shori tim? he started 
driving the jeep. According to bim the jesp 
first struck two otkcr persons ard then it hit 
him. He was then standing by tke side of 
an electric pole. His Ieft arm was caught 
between the jeep and the electric pole and 
the hand was chopred off. According to him 
the jezp was going at a fast speed. It is true 
that Sukhbir Singh had worked in the Ganga 
Sugar Corporation and knew Sri Sharma well. 
It hes bean suggested to him that he vras dis- 
missed from the Ganga Sugar Cormoration on 
the report of Sri Sharma and it was for this 
reason that he was implicating Sri Sharma in 
this accident. Reading his entire statement I 
feel considerable doubt as to the correctness 
of the version given by Sukkbir Sineb. In 
the first place, when the Barat was still there 
it is not possible to accept the statement of 
this witness that the jeep was being driven 
at a fast speed. In the second place this 
witness has gone to the length of saying that 
not only Mr. Sharma but Sri Saluja was also 
in the jeep. This statement appears to have 
been made to meet the version of Sri Sharma 
that on the night of occurrence he was hav- 
ing dinner with Sri Saluja. Tn the third place, 
if this witness had seen the jcep striking two 
other persons he would naturally have moved 
away and saved himself. It appears to me 
that this witness was engrossed in watching 
the dance of the Baratis and he did not see 
jeep coming towards him. According to bim 
as soon the jeep struck him he fell down un- 
conscious. There was no opportunity for him 
to see as to who was driving the jeep parti- 
cularly, when the lights of the jeep must have 
been put on. 
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eet £ Jai Prakash (A. W. 3) was also in- 
jured by the jeep. He has also stated that 
at the time of the accident Sri Sharma was 
driving the jeep. According io him the jep 
first struck him and then siruck Sukhbir 
Singh. According to him on being struck by 
the jeep he fell down in the drain anc tuen 
became unconscious. Admittedly, he did not 
know Shri Sharma from before. He says 
that he was later told by people in the Bazar 
that Sri Sharma was driving the jecp. ‘this 
Wituers could not have had any opporiuary 
of seeing who was driving the jecp, as on 
being siruck by the jeep ke fell down in tue 
drain and became unconccio.s, 


Ge The third witness Kunwar Sen hed 
his shop near the place where the accid-at 
took place. According to lim he was bu y 
wiih bis werk at iko shup v hen the vegia i 
occurred. His aticontion was drawn thei sce 
and ihen he saw Sa Sharita petting ao»D 
from ibe froni seat of the je. p. 

9. Against this evidence the appellacts 
produced Sri S. N. Sharma (D. W. 2} Tol 
Kishan (D. W. 3) and Sri G. D. Sista 
(D. W. 4). Sri S. N. Sharme was th2 Fouwy 
Manager of the Ganga Suse: Corp. iii. 
He has stated that he did roi know cTw ig 
and did not possess a driving Vecues I 
has denied that he was in the jeep on i: 
nieht of occurrence when it was being talon 
to the Polce Station. He Pas set up a c's 
that on the night of occurrence Le was havi? 
dinner with Sri G. D. Salva, whe wes tre 
Controller of factory acccurts in the Conca 
Sugar Corporation. The Siaicment of Sii 
S. N. Sharma is corrobore‘sd by the sii 
ment of Sri G. D. Saluja. Eal Kishan (D. W. 
3) also has his shop in the Bazar pear 
placo of the accicent. He has stated thet 
after Lal Singh driver went away to the 
Police Station one of the Saratics got 17:0 
the jeep, started it and caused the acciacnt. 
He knew Sri Sharma from before and siaud 
that Sri Sharma was not driving the jeep. Lil 
Singh driver (D. W. 1) has elso said that Shi 
Sharma was not in the jeep. Apart from this 
evidence, there are two circumstances wh‘ch 
indicate that the case sct un by the claiment 
that Sri Sharma was drivin the jeep at the 
time of the accident is not correct. The first 
is that there could be no reason whatever for 
Sri Sharma to be in the jezp at 9.30 in the 
nicht when the jeep was being taken to the 
Police Station for some Government work. 
If the jeep was going for some work of the 
Ganga Sugar Corporation, then the presence 
of Sri Sharma in the jeep would be probable, 
but when the jeep was being taken not for 
any work of the Sugar Corporation but for 
some Government work the presence of Sri 
Sharma in the jeep was highly improbable. 
The second circumstance is that when the 
Barat party had not allowed the driver to 
fake the jeep through, it was not likely to 
permit Sri Sharma to take it through and, 
therefore, it was not probable that Sri Sharma 
should start the jeep and try to take it to 
the Police Station. There is also nothing on 
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the record to show that the assertion of Sri 
Sharma that he did not know driving and 
did not possess a driving Ie -nce is not true. 
Considering the evidence circumstances 
as a whole I have come . ne conclusion 
that it has not been established that Sri 
Sharma was driving the jeep at the time when 
the accident occurred. It is likely that some 
member of the Barat party got into the jeep 
and drove it causing the accident. 


1. The next question which requires 
consideration is whether Lal Singh driver was 
guilty of any negligence and was liable for 
payment of compensation to Sukhbir Singh. 
Lal Siigh has admitted that he left the igni- 
tion keys of the jeep when he left the jeep 
on the road and went to the Police Station. 
He has pleaded that he was beaten and 
dragged out of the jeep by the Baraties who 
vcre crunk and that he had no opportunity 
of taking out the keys. In other words he 
has pleaded that it was not on account of 
cay negligence of his that he left the keys in 
tne jeep, but that it was due to the action 
cf the Baraties in forcibly dragging him out 
of the jeep that the keys were left in the 
jecp. In support of his version Lal Singh 
has examined himself and Bal Kishan (D. W. 
3). Lel Singh has stated that he pleaded with 
the Baraties to allow him to take the jeep 
to the Police Station, but they were drunk 
and dragged him from the jeep and started 
Geatine him. He then some how got him- 
self released and ran to the Thana. He went 
to the length of saying that he was beaten so 
mercilessly that he fell unconscious on the 
ground. He then states that as soon as he 
regained consciousness he crawled out and 
then ren to the. Thana. According to him he 
got his injuries examined by Dr. Mathur, 
Additional Civil Surgeon, but he has neither 
produced the injury report nor Dr. Mathur 
to prove his injuries. It is difficult to accept 
his statement that for no rhyme or reason 
the Baraties dragged him down from the jeep 
and beat him mercilessly with the result that 
he was unable even to take out the keys from 
the jeep. This part of his statement does not 
inspire confidence. Bal Kishan (D. W. 3) 
eerroborated the statement of Lal Singh that 
there was some grappling between the Baraties 
and Lal Singh and that “he Baraties took him 
dawn from the jeep and that Lal Singh got 
himself released and ran away to the Thana. 
Hic, however, did not state that the Baraties 
m«reilessly beat Lal Singh. In cross-examina- 
tion he stated that he was busy with the work 
at his shop and he did not even see the danc- 
int and singing of the Baraties. Having 
considered the evidence of these two wit- 
nesses, I am unable to accept Lal Singh’s 
version that he was forcibly taken down from 
the jeep and was prevented from taking out 
the keys. It appears to me that Lal Singh 
negligently left the keys in the jeep. 


11. It was then urged by the learned 
Counsel for the appellants that the negligence 
of Lal Singh in leaving the keys in the jeep 
itself was not the cause of the accident, that 
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the real cause of the accident was the driving 
of the jeep by a third person, — and, there- 
fore, neither the driver nor the Ganga Sugar 
Corporation is liable for the injuries caused 
to Sukhbir Singh. 


12. In Engelbart v. Farrant and Co., 
(1897) 1 QB 240, it was laid down by the 
Court of Appeal that a master is liable for 
negligence of his servant whereby oppor- 
tunity was given for a third person to com- 
mit a wrongful or negligent act immediately 
producing the damage complained of. The 
negligence of the servant must be the effec- 
tive cause of the damage. The servant’s 
carelessness in not anticipating what might not 
unreasonably happen can be the real and 
effective cause of the mischief. In this case 
the defendant employed a man to drive his 
cart with instructions not to leave it, and a 
lad, who had nothing to do with the driving, 
to go in the cart and deliver parcels to the 
customer of the defendant. The driver left 
the cart and while he was absent, the Jad 
drove it and caused a collision with the 
plaintiff's carriage. It was held that the negli- 
gence of the driver in so leaving that cart 
was the effective cause of the damage and 
the defendant was liable. 


13. In Latham v. R. Johnson and 
Nephew Ltd., (1913) 1 KB 398 Hamilton, J. 
observed as follows: 


~ a person who, in neglect of 
ordinary care, places or leaves his property 
in a condition which may be dangerous to 
another may be answerable for the resulting 
injury, even though but for the intervening 
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act of a third person or the plaintiff himself 


that injury would not have occurred. Chil- 
dren acting in the wantonness of infancy and 
adults acting on the impulse of personal peril 
may be and often are only links in a chain 
of causation extending from such initial negli- 
gence to the subsequent injury. No doubt 
such intervener is a causa sine qua non, but 
unless the intervention is a fresh, independant 
cause, the persons guilty of the original negli- 
gence will still be the effective cause, if he 
ought reasonably to have anticipated such 
intervention and to have foreseen that if they 
occurred the result would be that his negli- 
gence would lead to mischief.” 


In Ruoff v. Long and Co., (1916) 1 KB 148 
if was laid down that :-— 


“A person lawfully leaving his property 
unattended in a highway must take reasonable 
means to prevent such mischief as he ought 
to contemplate as likely to arise from his user 
of the highway. He is not liable for damage 
caused by his property through such inter- 
ference of third person as he is not bound to 
anticipate.” 

In this case the defendants’ servants momen- 
tarily left stationary but unattended in a high- 
Way a steam motor lorry. In order to start 
the lorry, it was necessary to withdraw a 
hand-pin from the gear lever and to move 
that and two other levers. Two soldiers seeing 
the lorry mounted it. One tried but failed 





1974 


to sct it in motion, but the other succeeded 
in starting it backwards so that it ran into 
the pluintiff’s shop front and caused damage. 
It was held that the defendants’ servants were 
not guilty of any negligence in leaving the 
lorry unattended. 


14. Avory, J. observed :— 


“To determine whether this negligence 
(if any) was an effective or proximate cause 
of damage the question to be answered is 
this: Admitting that the accident would not 
have occurred but for the intervention of a 
third person, was such an intervention a thing 
which the defendants as reasonable men ought 
to have anticipated? If it was, then of course 
it is no answer to say that it was not their 
original negligence which caused the accident; 
the intervention is the link in chain of causa- 
tion and they are responsible.” 


Lush, J. observed :— 


“We need not go so far as to hold that 
a person lawfully leaving a vehicle standing 
unatiended in a highway can in no circum- 
stances be held responsible for damage 
through the intervening act of a third party. 
The circumstances might be such that he 
ought to recognise that he was offering a 
temptation or invitation to another to set the 
vehicle in motion and that danger might result 
to third persons. The chain of causality may 
be complete although a link in the chain is 
the intervening act of a third person. But 
the act which causes the mischief must be 
one which he would properly anticipate.” 


15. The law relating to the liability 
of drivers and of their masters in cases of 
drivers leaving vehicles on the highway ap- 
pears to be that :— 

(1) it is not correct that in every case 
where the damage is caused by the interven- 
tion of a third party the driver and the master 
are not liable; 

(2) the driver and consequently the mas- 
ter in such cases is liable if the driver was 
sullty of initial negligence and if, as a rea- 
sonable man, he could have anticipated the 
intervention of a third party; and 

(3) the driver and consequently the mas- 
ter will not be responsible if the damage is 
cnused by a fresh independent cause which, in 
the circumstances, the driver. as a reasonable 
man, could not have anticipated. 


Applying these principles to the present case, 
it is clear that Lal Singh driver was guilty of 
neglicence in leaving the keys in the jeep 
and he should have reasonably anticipated 
that some one would get into the jeep and 
try to drive it. In fact, Lal Singh has ad- 
mitted in his statement that he knew that to 
leave the keys in the switch of a motor vehi- 
cle, which was left at a place where there 
was a crowd, was dangerous. He further 
admitted that where thcre were drunken peo- 
ple it would be dangerous to leave a motor 
vehicle with the keys in the switch. In this 
case it is obvious that Lal Singh driver, as 
a reasonable man, could have anticipated that 
some one from amongst the Baraties or from 
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amongst the people using the road muy zet] 
into the jeep and drive it. That beins so, 
the negligence of Lal Singh driver was the. 
effective and proximate cause of the accident. į 
He was liable for the damages for the in- 
juries caused to Sukhbir Singh. Since. the, 
driver was acting in the course of his employ- 
ment, his master the Ganga Supar E 
tion Limited was also liable for the same. 


16. The last point urged by th: K n- 
ed counsel for the appellants was the the 
Ganga Sugar Corporation Limited hud o° cred 
lo give suitable employment to Sukhbir ‘engh 
which he refused to aceept and that on ac- 
count of this refusal he was disentitled to any 
compensation. The Tribunal has held ibat 
the offer of employment was not sincere but 
was made to circumvent ihe claim. The over 
of employment was made at the fue-end of 
the argument and the ofer was only fo em- 
ploy Sukhbir Singh on the temporary joh of 
Chaukidar. I agree with the Tribunal that 
the offer was not a bona fide offer an! the 
refusal of the offer did rot disentitle Sulhbur 
Singh from claiming compensation. 

17. Having dispo.ed of all the gues- 
tions arising in the appeal I now came to the 
cross-objection. Sukhbir Singh claimed that 
his income before the accident was Rs. 275/- 
per month. He admitted in his cross-cyamini- 
tion that he had worked as a mason in the 
Ganga Sugar Corporation in 1966 a a 
monthly salary of Rs. 139/-. Taking into ac- 
count the rise in wages b tween 1966 and 1968 
when the occurrence took place the Tribun: 
held that the average monthly income of 
Sukhbir Singh was Rs. 150/-. Jt is on this 
basis that the Tribunal has calculated the 
compensation payable to Sukhbir Singh. In 
support of his  cross-objection the learned 
Counsel for Sukhbir Singh has contended that 
the Tribunal should have held that Sukhbir 
Singh’s average monthly income was Rs. 155/-, 
as Sri S. N. Sharma the factory Manazer 
had admitted in his cross-cxamination that at 
that time the Rajgirs were working in the 
factory of Rs. 155/- per month. This state- 
ment was made in June 1969, more thon a 
year after the accident. If in June 1949 
Rs. 155/- per month was the wage or pay of 
a Rajgir, then the Tribunal was justified in 
holding that Sukhbir Singh’s average monthly 
income in March 1968 was Rs. 150/-. There 
was, thus, no error in fixing the average 
monthly income of the claimant and deter- 
mining the amount of compensation. The 
cross-objection is without force. 


18. The appeal is, accordingly, dis- 
missed with costs with this modification that 
appellant No. 2 Sri S. N. Sharma is not per- 
sonally liable for the payment of the amount 
of compensation. The cross-objection is dis- 
missed but without costs. 

Order accordingly. 
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Sital Das, Petitioner v. The State of 
Uttar Pradesh and others, Opposite Parties. 


Writ No. 7859 of 1972, D/- 8-8-1973. 


Index Note:— (A) U. P. (fempocary) 
Control of Rent ond Eviction Act (1047), Ecer- 
tior 3 — Bora fide need — Landlerd’s voin- 
tary cher to tenant to sarremdcr. portion of 
promivces Coes not mean thst his need wes mat 
bora tide. (Pare 3) 

Index Note :—- (B) U. P. Urban Puicimga 
(Resriations of Letting, Reat asd Evictss) 
Act (1972), S. 43 (2) (rr) — Not hit by Artis 
cle 14 of the Cerstitutten. 

Brief Note:— (B) If the permission for 
eviction has been obtained under the Act of 
1°17, the tenant can be evicted under the 
pey Act without payment of compensation. 
Pit a tenant arainst whom sech an order is 
obi.ined and eviction proceedings are taken 
under the new Act, is entitled to compensa- 
tion. Dees this result in discrimination? No. 


If there is an equality and uniformity 
Vithin each group, the law will not be con- 
dvinncd as discriminatory. _ Persons falling 
unc Section 43 (2) (rr) who have obtained 
r.rimission for eviction after protracted litioa- 
tion under the old Act, could legitimately be 
Classiccd aS a separate group distinct from 
these who obtain an order for eviction uncer 
Section 21 of the 1972 Aci. No distinction 
h:<s born made between persons falling in the 
same cluss. (Para 6) 


Tt was within the competence of the 
ke tuore to lay down conditions under 
wher an cviction order may be obtained. It 
is r correct to contend that by not making 
suc a provision in Section 43 (2) (rr) that 
s> ‘ oon is rendered discriminatory. AIR 19838 
St. 520 and AIR 1960 SC 923 and AIR 1970 
SC 778, Rel. on. (Para 7) 


R. N. Bhalla, for Petitioner; Standing 
Counscl, for Opposite Party. 


CTDPEN :— The petitioner is a tenant of 
two shors in premises No. 4/143, New 
H:rdeogani, Belanganj. Agra. They were 
olletted to him under Section 7 (2) of the 
U. P. (Terrperary) Control of Rent and Evic- 
tion Act (hereinafter called the Act) The 
lar‘ord moved an application under Sec- 
tion 3 of the Act seeking permission to file a 
suit for ej2ctment against the petitioner on 
the eround of personal need. The Rent Con- 
trel and Eviction Officer by his order dated 
25-1-1971 granted necessary permission after 
considering the comparative needs of the ten- 
ant and the landlord. The petitioner was 
afforded an opportunity to avail of the offer 
mice by the landlord and surrender one of 
the two shops in his occupation within fifteen 
days of the making of the order. The peti- 
tioner filed a revision before the Commis- 
sioner, Agra Division, Agra, under S. 3 (2) 
of the Act. The Commissioner dismissed the 
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revision but allowed one month's time to the 
petitioner irem the dute cf his order to avail 
of the offer made to him by the landlerd and 
Surtcncer ene of the shops in favour of the 
landlord. The petitioner filed a petition under 
Section 7-F of the Act before the State Gov- 
ernment and reiterated the various pleas tais- 
ed by him before the Rent Control and Evic- 
tion Officcr and the Commissioner. The State 
Government, by its order datcd 25-10-1972, 
rejected the petition. The landlord thereafter 
moved an application under Section 21 (1) of 
the U. P. Urban Buildings (Resvlations of 
Letting, Rent and Eviction) Act, 1972, for the 
ejectment of the petitioncr from the accom- 
modation in dispute. The Prescribed Autho- 
rity issucd a notice to the petitioner dated 
13-11-1972 to show cause why he should not 
be evicted. Thercupon the petitioner filed the 
above noted pitition for cunrshing the ardirs 
of the Rent Control sod Eviction Œœnesr. ihe 
Commissioner, and the Siate Ceverament 
dated 25-1-1971, 9-8-1971 and 25-10-1972 res- 
pectively. 


Qo Learned counscl for the petitioner 
contended that the autherities concerned 
failed to apply their minds in consideriny the 
comparative necd of the petitioner and that 
of the Ienclord and that the order of the 
State Government did not contain any rea- 
Sons for reecting the petition urder S. 7-F 
of the Act. I have carefully looked into the 
orders passz:d by the various authorities re- 
ferred to carier and I find no substance in 
the grievance made by the petitioner. All the 
authorities an zar to have carefully weiched 
the comparntive needs of the tenant and the 
landlord and on beins satisfied that the need 
of the lanclord was bona fide and more pres- 
sing, permission was accorded for filing a suit 
for the eviction of the petitioner. The con- 
tention of the petitioner that the order of the 
State Govt. does not disclos: any reason 
and independent application of mind for the 
rejection of the petition under Section 7-F 
of the Act is without any substance. It has 
referred to ihe varicus pleas raised by the 
parties and then arrived at the conclusion that 
no interference against the order of the sub- 
ordinate authorities was called for. As the 
State Government affirmed the orders p.sed 
by the subordinate authorities, it was not 
necessary to discuss the entire evidence in 
detail. The order does indicate that the State 
Government applied its mind to the compara- 
tive nzeds of the parties. 

3. It was next contended that the per- 
mission should not have been granted for 
the ejectment of the petitioner from both the 
shops as the offer made by the landlord indi- 
cated that his need would be satisfied by one 
of the shops in dispute. This argument too 
has no merits. It was only by way of con- 
cession and to avoid prolonged litigation that 
the offer was made by the landlord. The peti- 
tioner did not accept that offer. However, 
the Rent Control and Eviction Officer and 
the Commiss‘oner offered him fresh oppor- 
tunities to avail of the offer made by thel 
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landlord but the petitioner insted of accept- 
ee the oier vent up to the Sice Cexernment 
and challonsed the correctness of the orders 
mide by the subordinate authorities. The 
landlord put forward a claim for the need of 
both the shops fer starting a prinunp press 
for his disabled son but voluntarily made an 
offer to be satinSed with only ons of the shop 
if it was surrendered by the natfoner with- 
cut contest. That de:s not mz.a that the 
na:d of the landlord for both ike shops was 
not bona fide. 


A, In this connection a furiher argu- 
ment was advanced that the Stato Govern- 
ment did not afford another opportunity to 
tke petitioner to accept the offer made by the 
landlord and vacate one of the two shops in 
his possession. Jt was urged that the peti- 
tioner was agreeable now to surrender one of 
the shops to the landlord. The petitioner 
failed to take advantage of the ofer made by 
the landlord and the two opportunities af- 
ferjicd by ihe subordinate authorities. He 
ennrot be beard to complain tnat ih> State 
Cevernmment did noi asin odir him that 
Gain or that tais Court ceuli naw pomit 
Boal. to TAke-Savaninrs- Of ins cass ames > Oy 
tbi Jandlurd afer having failed ia his conuat 
ticat up to ihe State Governmeni. 

S, Ti was Instly contended that the 
provisions ceriaincd in Sexion 43 (2) (rr) of 
U. P. Act No. 13 of 1972 are null and void 

zing diseriminatery and are hit by Art. 14 
of the Constitniion of India and the proczed- 
ines being taken thereunder are without juris- 
diction. It was urged that under the afore- 
said Act if an application is made under sub- 
section (a) of S. 21 (1) for eviction of a ten- 
ant in respect of any building in which the 
tenant is engaged in any profession, trade or 
culling, the Prescribed Authority while mak- 
ine the order of eviction shall award against 
the landlord to the tenant an amount equal 
to two years’ rent as compensation and may, 
subject to rules, impose such other conditions 
as he thinks fit. On the other hand where 
any permission bas been obtained under Sec- 
tion 3 of Act of 1947 and has become final 
and a suit for the eviction of the tenant has 
not been instituted, the Prescribed Authority 
is empowered under Section 43 (2) (rr) of the 
new Act to order eviction of the tenant from 
the building under his tenancy and the ten- 
ant can be evicted without payment of any 
comnensition to him. In this manner a ten- 
ont asninst whom permission has been obtain- 
ed under the Act of 1947 can be evicted 
under the provisions of the new Act without 
piıyment of any compensation but a tenant 
arint whom such an order is obtained and 
proccedines for his eviction are taken under 
the provisions of the new Act, he is entitled 
to comnensation eaual to two years’ rent and 
this results in discrimination which makes 
Section 43 (2) (rr) of the new Act violative 
of Art. 14 of the Constitution. 


6. The true meaning and scope of 
Art. 14 of’the Constitution has been explain- 
ed in several decisions of the Supreme Court 
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orl summarised in the case of Ram Krishna 
Cimia v. S. R. Tendolkar, AIR 1958 SO 
533. Article 14 forbids class legislation but 
cocs not forbid classification. The princinie 
of equality does not absolutely prevent the 
Siate from making differences between pèr- 
sons and things. The State has the powcr of 
clussification on the basis of ratienal distinc-| 
tion relevant to the particular subject deult| 
with. It must, however, be founded on an 
intelligible differentia which distineuishcs per- 
sons or things that are grouned togethcr frem 
oihers left out of the group and that diir- 
cniia must have a rational relation to ihe cb- 
jet sougbt to be achieved by the Statute in 
question. So long as the — classiicaticn 1s 
bused on rational basis and so long as the 
persons falling in the same class are irented 
alike, there can be no question of vielsting 
the equality clause. If there is an cquality 
and uniformity within cach group the Jaw 
will not be condemned a3 discriminatory. In 
cnactina Section 43 (2) ‘rr) the intcttion of 
the Icgitlature appears te be that sbor: noT- 
mission hes been obtained under S coon 3 
of the ald Act on Ie tl a 
sub-section (1) or Sia: ers 2) ie ae 
and hos becom? finnt r-t p esh f Sooo 
toan of ihe tenant has not ber: 
the landlord should be ciowed to ovi ' 
simple proaceduve preser bid under i” 
Act for the eviction of he tenant ucfctte: d 
by any condiiion and without bono cal cd. 
upon to pry any compersstion to the ten it: 
Persons falling under Section 43 (2) (rr) v ho: 
have obtained permission for eviction of the! 
tenant afier protracted litigation under the 
old Act, could legitimately be classified as a 
separate group distinct from those who ob-| 
tain an order for the eviction of the tenant 
under Section 21 of the 1972 Act. No dis- 
tinction has been made in the impugned pro- 
ae between persons falling in the same 
class. 

7. The provision for payment of com- 
pensation to a tenant who is sought to be 
evicted from a building in which he is enpag- 
ed in any profession, trade, or calling is a new 
feature introduced by the 1972 Act. It was 
within the competence of the legislature to` 
lay down conditions and specify circumsione2s 
under which a landlord may obtain an order: 
for the eviction of the təenęnt. It is not cor-' 
rect to assert that by not applying such a 
provision to cases wher permission for the: 
eviction of the tenant had been obtained! 
under the old Act but he was sousht to be! 
evicted under the procedure prescribed under; 
the new Act, the provision contained in Sec- 
tion 43 (2) (rr) is rendered discriminatory. A 
date has to be specified from which such a! 
provision would become effective and if that 
date is selected as the date of enforcement: 
of the Act or the date of an order it could! 
not be characterised as arbitrary or fanciful. i 
As observed by Shah, J. in M/s. Hathising! 
Manufacturing Co. Ltd. v. Union of Jndia, 
AIR 1960 SC 923 “the State is undoubtedly 
prohibited from denying to any person equal- 
ly before the law or the equal protection of 
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the laws, but by ena ‘37 a kss which anple2s 
generally to all persens yho come witlun its 
ambit as from the date en which it becomes 
Operative, no discriminaticn is practised.” The 
same principle was reiterated in Mes. Jain 
Brothers v. Union of Irdia, AIR 1970 SC 
778. In that case the validity of Section 297 
(2) (g) of the Income-tax Act, 1961, was 
challenged on the ground that the provision 
created a discrimination between two sets of 
assessees with reference to the completion of 
assessment proceedings on or after 1-4-1962. 
For imposition of penalty assessees were clas- 
sified in two groups — those whose assess- 
ment had been completed before 1-4-1962, the 
proceedings and imposition of penalty would 
be governed by the Act of 1922 whereas in 
case of assessees whose assessment was com- 
pleted after the specified date, the Act of 1961 
Was to govern the proceedings for imposition 
of penalty. Et was contended that Art. 14 was 
attracted because the classification made was 
purely arbitrury depending on the accident of 
the completion of assessment. This argument 
was negulived and it was held that the classi- 
fication was based on inielligible differentia 
having reasonable relation to the object in- 
tended to be achieved. On the same prin- 
ciple it must be held that if a Jandlord who 
has obtained permission under the old Act 
and that permission has become final, he 
could form a distinct class and the provisions 
contained in Section 43 (3) (rr) of the new 
Act could not be condemned as discrimina- 
tory. 

8. In the result the petition fails and 
is dismissed with costs. 


Petition dismissed. 


AIR 1974 ALLAHABAD 120 (V 61 C 28) 
YASHODANANDAN AND 
M. P. MEHROTRA, JJ. 


Inderjeet Singh, Petitioner v. Prescribed 
Authority, Moradabad and another, Respond- 
ents. 


Civil Misc. Writ No. 4112 of 1973, D/- 
12-9-1973. 


(A) U. P. Urban BuilZings (Rowton 
of Letfing, Rent and Eviciiom) Ac; (i3 of 
1972), S. 21 (1) (b) Second proviso — Sward 
of compensation — Provition is noi mondá- 
tory but only directory. {Paras 3, 4) 


(B) Interpretation of Statutes — Use of 
word “shall” — Prima facie means manda- 
tory —— But sometimes it is enly directory. 

(Para 3) 

(O) U. P. Urban Buildines (Regulation of 
Letting, Rent and Eviction) Act (13 of 1972), 
Section 21 (1) (b), Second proviso — Texant 
failing to raise plea of ccmpcnsation in kis 
Written Statement — Prescribed Authority is 
not suo motu required to cnter into the ques- 


bane 
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A. IL. R. 
tion. APS 1974 AH 118, Conridered. 
(Para 4) 


V. K. Khanna. for Petitioner; Standing 
Counsel, for Respondents. 


MEHROTRA, J. :— The facts relating to 
the dispute between the parties to this writ 
petition have been given in detail in the judg- 
ment in Special Appeal No. 181 of 1973. It 
is not necessary to restate them here. After 
the State Government allowed the respondent 
landlord's revision under Section 7-F on 
15-11-1972 the latter moved an application 
before the Prescribed Authority on 24-11- 
1972 under Section 43 (2) clause (rr) of the 
new U. P. Act No. XIII of 1972 read with 
Section 21 of the said Act seeking the evic- 
tion of the tenant. By the order dated 13-12- 
1972 passed in Civil Misc. Writ No. 7746 of 
1972, the Prescribed Authority was directed 
not to pass final order of eviction during the 
pendency of the said writ petition. The Writ 
petition was, however, dismissed on March 
5, 1973 and thereafter the Prescribed Autho- 
rity by his order dated 17-5-1973 allowed the 
application of the Landlord respondent No. 2. 
The tenant thereafter filed this writ petition 
against the order dated 17-5-1973 of the 
Prescribed Authority. The writ petition has 
been filed during the pendency of Special Ap- 
peal No. 181 of 1973 and the Bench hearing 
the special Appeal by its order dated 17-8- 
1973 directed that the writ petition itself 
should also be heard along with the special 
appeal. 


2 The only point which has been con- 
vassed in support of the writ petition against 
the Prescribed Authority’s order dated 17-5- 
1973 is that compensation was bound to be 
paid to the tenant in terms of the second 
proviso to clause (b) of sub-section (1) of 
S. 21 of the new Act. In ground No. 3 of 
the writ petition -the petitioner contended that 
such compensation was bound to be awarded 
by the State Government. However, that 
is an obvious mistake as compensation under 
Section 21 is awarded by the Prescribed 
Authority. In fact Mr. Shanti Bhushan ap- 
pearing on behalf of the petitioner contend- 
ed that compensation was bound to have 
been awarded by the Prescribed Authority. 


3. The second proviso to clause (b) of 
sub-section (1) of S. 21 Jays down as under: 

“Provided further that if any application 
under clause (a) is made in respect of any 
building in which the tenant is cngased in 
any profession, trade or calling, the prescrib- 
ed authority while making the order of evic- 
tion shall after considering all relevant facts 
of the ev 2, award against the landlord to 
the fenant an amount equal to two years’ rent 
əs compersation and may, subject to rules, 
ie such other conditions as he thinks 
it”? 


Now, it is true that the use of the word 
“Shall? priv facie leads to the conclusion 
that ite poperthed oatthorify is bound to 
award eo mensaton to the tenim of u shop. 
However, it is well known thal sometimes 
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the word “shall” is not mandatory but only 
directory. The said proviso enjoins upon the 
prescribed authority to consider all relevant 
facts of the case. If the prescribed authority 
is bound to award two years’ rent as com- 
pensation to the tenant then it will be a mere 
atter of arithmetical calculation and the 










considered by the Prescribed Authority be- 
comes meaningless. Therefore, we are of 
Opinion that the Second Proviso leaves a 
discretion in the matter to the Prescribed 
authority. There may be situations where the 
tenant may stand to lose nothing by an order 
of eviction and it will be inequitable that he 
should be awarded two years’ full rental as 
compensation. 


4, Further, no question was raised by 
the tenant before the prescribed authority 
about compensation. There is no plea to that 
effect in his written statement which is an- 
nexure II to the writ petition. We are of 
opinion that if the tenant does not raise the 
question of compensation, the prescribed 
authority has no authority and is not bound 
fo award compensation under the proviso in 
question. The landlord-respondent No. 2 re- 
lied upon the judgment of a learned single 
Judge of this Court in Writ Petn. No. 7859 of 
1972 = (reported in AIR 1974 All 118). The 
question was not argued before the learned 
single Judge as it was taken for granted that 
when an application is made under S. 43, 
sub-section (2), clause (rr) then no compensa- 
tion will be payable to the tenant. It is 
not necessary to go into that controversy as 
we have held that the proviso itself is not 
mandatory but directory and further that if a 
tenant fails to raise the question of compen- 
sation the prescribed authority is not suo 
motu required to enter into that question. 


_ 5. The writ petition is, therefore, dis- 
mussed with costs. 
Writ petition dismissed. 


AIR 1974 ALLAHABAD 121 (V 61 C 29) 
YASHODANANDAN AND 
HARI SWARUP, JJ. 


Soney Lal, Appellant v. Deputy Director 
of Consolidation and others, Respondents. 


Special Appeal No. 146 of 1968, D/- 
24-7-1973 against judgment of Satish Chandra, 
r itn C. M. W. No. 4620 of 1966, D/- 13-12- 

967. 


Index Nofe :— (A) Hindu Law — “Sir 
Ricki.” devolve equally on all soms of the 
deceased proprietor though born to different 
wives — (X-Ref:— U. P. Consolidation of 
Holdines Act (5 of 1954), S. 48). (Para 4) 

Index Note :— (B) N. W. P. Tenancy Act, 
1901, S. 10 (1) — Exproprietary-tenancy 
righi under — Acerves automatically by 
opzration of sub-section (1). 


1Q;LQ;D801/73/VNR 
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Brief Note:— (B) If by sale in execu- 
tion of decree or by voluntary alienation pro- 
prietary right is transferred to another, sub- 
section (1) of S.°]0 automatically confers on 
the exproprietor the tenancy of the land or 
its share. Once the right accrues under sub- 
section (1) it cannot be defeated merely he- 
cause the Collector has not specified or fixed 
the rent of such land as is required of him 
by sub-section (5) of S. 10. (X-Ref:— U P. 
Consolidation of Holdings Act (5 of 195+), 
Section 48). (Para 7) 


V. K. S. Choudhari, for Appellant, Stand- 
ing Counsel, for Respondents. 


HARI SWARUP, J. :— This appeal his 
been filed against the judgment of the learned 
single Judge dismissing the writ petition nied 
by the appellant against the judgement and 
order of the Deputy Director of Conschdi- 
tion passed under Section 48 of the U. P. 
Consolidation of Holdings Act. 


2. Two points bave been decided hy 
the Deputy Director of Consolidation and ‘he 
same were canvassed before the learned single 
Judge. The first point was in respect of the 
shares and the second was regarding the ri: hts 
accruing in the joint Sir on the sale of the 
proprictary rights. The holding beloneed to 
one Nand Lal. He had two wives. Frem 
the first wife were born four sons. The ap- 
pellant is from the branch of one those four 
sons. He is the son of Vrindraban. The res- 
pondents are from the branches of the other 
five brothers born of the second wife of Nand 
Lal. In the Khewat, after the death of Nand 
Lal, the share of the four brothers from one 
wife was recorded as half and of the remuin- 
ing five from the other wife as half. There 
was Sir Khata also of Nand Lal which was 
inherited by his nine sons. 


3. During consolidation proceedings, 
successors of the five brothers from the se- 
cond wife of Nand Lal filed objections and 
contended that the shares recorded in the 
Khewat would not govern the shares of tne 
parties in the Sir because the Sir would he 
inherited by all the brothers equiully «nd 
could not be divided according to the «ir- 
cumstance of their being sons of two waives 
of Nand Lal. 

4. The Deputy Director of Consolida- 
tion has held that the parties had failed to 
prove any custom according to which Sir 
could be inherited “wife-wise” and that the 
inheritance was governed by the personal law 
which was in the present cuse the Hindu Law. 
According to Hindu Law, Sir rights will 
devolve equally on all the sons of Nand Lal 
irrespective of the fact that some of them 
were born from one wife and others from 
the other. The Deputy Director, therefore, 
held that Sir rights should be deemed to haye 
devolved after Nand Lal’s death equally on 
all the nine brothers. He had proceeded on 
that basis. The learned single Judge at.o 
held that the view of the Deputy Directs in 
this respect was correct. We also und no 
error in the judgment of the Deputy Direc- 
tor so far as this point is concerned. 
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5, The other point decided by the 
Deputy Director relates to the righis arsimg 
afier the sale of proprietary interest by 10:8, 
one of the sons of Nand Lal in favour of 
Vrindaban, father of the prescnt appellant. 
The sale-deed was executed in 1919, ‘rhe 
Deputy Director held that where a proprictaiy 
right is transferred, right in the Sir ge. auto- 
matically transferred to the remaiming Co- 
Sirholders. He thought that unless by some 
positive act ex-proprietaiy tenancy rights are 
claimed by ihe vendor of propriciary riguis, 
he loses all rights in his Sir and his rignis in 
the Sir can be equally divided among tke toO- 
sharers, The learned single Judge did not 
find any error also in this part of tne juag- 
ment or the Deputy Drrecior. 

6. Learned counsel for the appellant 


has contended before us that the view taken- 


by the learned single Judge in this respect is 
nct correct as the ex-proprictary tenancy 
t hits arise automatically under law on the 
iraasior of the proprietary inierest. Ju our 
view, the contention is correci and the vicw 
wta by we Deputy Di.ccuor as web as the 
haca Siagi guage is mov in accordance with 
lesz. 

Ts The case is governed by ike pro- 
visions of the N. W. P. ‘Foneccy Act, iol. 
Scion 6 of the said Act evumera-es iuc 
ch.w.cs of tenants. Ex-proorficiary tenait is 
ore of the class of tenants. Section .U lays 
aowa Low ex-proprictary tenancy will come 
isio eifzct. Sub-sectiors (1) and (4 of S. 10 
of the Act run as follows :— 

“10. (1) Every proprietor whose proprie- 
tary rigots in a mahal or in any portion iucre- 
oi in any share therein, cr in any specific area 
tL.rcof, are transferred, on or after the com- 
mecacement of this Act, either by sale in ex- 
ecution of a decree or order of a Civil or 
Revenue Court, or by voluntary alienation, 
otherwise than by gift or by exchange between 
co-sharers in the mahal, 

shall become a tenant with a right of oc- 
cupancy in his sir land, and in the land which 
he has cultivated continuously for twelve 
years at the transfer, and shall be entitled to 
hold the same at a rent which shall be four 
annas in the rupce less than the rate general- 
ly payadle by non-occupancy tenants for land 
of similar quality and with similar advantages 
in the neighbourhood. 
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(4) Every such tenant, and every tenant 
having the sarme right under the corresnond- 
ine provisions of Act XVIII of 1873, Act 
wi Of 1881, or any other enactment for the 
tiie being in force, shall be called an ex- 
p.oprietary tenant, and, save as otherwise 
eanrcssly provided, shall have all the rights 
erd be subject to all the liabilities conferred 
and imposed upon occupancy tenants by this 
Aci.” 
Sub-section (5) of S. 10 provides— 

“(5) The land in which such occupancy 
ticht has been created shall be specified and 
the rent payable therefor shall be fixed by 
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the Collector under Section 36 of the North- 
Western Provinces and Oudh Land Revenus 
Act, 1901.” 


These provisions clearly indicate that ex- 
proprietary tenancy rigbts accrue by opera- 
tion of law as soon as proprietary rights are 
transferred. On Tore’s transferring his pro- 
prietary rights, therefore, in favour of Brind- 
aban, he became the ex-proprietary tenant qua! 
his share in the sir. The failure to carve out| 


his share under sub-section (5) has no effect! 


on the accrual of the right. That is only a! 
consequential act to be performed by the re- 
venue officer for purposes of the division of 
the holding between the Sir holders and ex- 
proprietery tenants and for collecting revenue. 
The accrual of ex-proprietary tenancy rights, 
however, does not depend upon that action. 
The ex-propriciary tenancy rights once ac- 
crued can be lost only in acordance with some 
provision of law and not by the faflure of 
the officer to perform his duty under sub- 
section (5) of S. 10 of the N. W. P. Tenancy” 
Act, 1991. 


3 be view of the Deputy Director 
that on tis transfor of proprietary rights by 
Tore in fevour of Brindaban his Sir got 
divided crosg the remaining co-Sirkciders is 
thus pairrily crroveous. The remain'ng judg- 
ment of bis proceeds and is based on this 
finding. 


oOo D The appeal is accordingly allowed, 
judgment of the learned single Judge is set 
aside, the writ petition is allowed and the 
order of the Dcputy Director of Consolida- 
tion is quashed and he is directed to rehear 
and decide the revision afresh in accordance 
with law. In the circumstances of the case, 
parties will bear their own costs. 


Appeal allowed. 
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D. S. MATHUR, J. 


Piarey Lal and another, Applicants v. 
ies inspector and another, Opposite Par- 

es, 

Civil Revn. No. 914 of 1971, DJ- 19-7- 
1973 against order of M. Wahajuddin Addl. 
Dist. J., Kanpur, D/- 25-2-1971. 

(A) Court-fees Act (1870), S. 6 ©) and 
S. éB (es inserted in U. P) — Revision 
uncer $S. GB — Startins point of Eritation 
— Period of Emiiation under S. 6 (6) is fo 
be courte: fromm date of supply of certifica 
copy of ine orcer cf the Court sedirct which 
revision îs to be fled. (Para 5) 

(B) Civi P. C. Gol), O. VEL R. 6 @— 
Court-Feea Aer (1570) S. 6-B — Comt-fee 
payale is sot off, 

In a suit for arrears of rent if the defend- 
ant in his written statement claims adjustment 
of claim by unpaid mortgage money due to 
him, the two claims are different and unrelat- 
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ed to each other. The claim for unpaid mort- 
gace money is therefore not an adjustment 
but a claim for set off and the written state- 
ment is to be treated as plaint under Sec- 
tion 6-B read with Order 8, Rule 3 of Civil 
P. C. and court-fee payable is ad valorem 
on the amount of set off claimed. 

(Paras 8, 11) 


M. P. Mehrotra, for Applicanis; Stunding 
Counsel, for Respondents. 


ORDER :— This is a revision under Sec- 


tion 115, Civil P. C. by Piarey Lal and Indra-, 


pal defendants against the order dated 25-2- 
1°71 of the Additional District Judge, Kan- 
pur. allowing the revision under Section 6-B 
of the Court-fees Act and holding that the 
plen contained in paragraph 15 of their writ- 
ten stilemeni amounted to a set-off on which 
ad valorem court-fc2 was payable. 


2: Three points requiring considera- 
tion are: whether the Civil Revision moved 
by iko Chicf Inspector of Stamps was within 
time and also whether it was maintainable in 
View of the fact that the order regarding suf- 
ficiency of court-fee wos pasted by the Addi- 
toxi Munsif not on a plaint or a memoran- 
dum of appeal, but in respect of paragraph 15 
of the written statement. The last point for 
decision is whether the claim amounted fo a 
sct of or counter claim, or was by way of 
adjus'mert ond no court-fee was payable in 
respect thereof, 

3. The material facts of the case are 

that Badri Prasad (since dead) had instituted 
the present suit against the applicants for re- 
covery of the arrears of rent and for cject- 
meni. The defendants denied the contract of 
tenancy and themselves claimed to be owners 
of ^2 house. They also pleaded in para- 
granh 15 of the written statement that the 
tote] mortzase money had not been paid to 
the defendants and the unpaid amount was 
in any case to be adjusted from the rent. This 
claim was made by way of adjustment and 
no court-fee was paid thereon. The Chief 
Inspector of Stamps raised an objection that 
the claim was by way of set off and ad 
ainrem court-fee was payable. The Addi- 
tional Munsif rejected the objection and an 
ordinary copy of the order was sent to the 
Chicf Inspector of Stamps and on his request a 
certified copy was supplied to him. The Civil 
Revision under S. 6-B moved by the Chief 
Inspector of Stamps was within the prescrib- 
ed period if counted from the date of the 
supply of the certified copy of the order, but 
was barred by limitation if the prescribed 
period was counted from the date of the 
Supply of an ordinary copy. 


4, Sub-section (6) of S. 6 of the 
Court-fees Act provides that in all cases in 
which the report of the officer referred to in 
sub-section (3) is not accepted by the Court, 
a copy of the findings of the Court together 
with a copy of the plaint shall forthwith be 
sent to the Chief Inspector of Stamps. The 
word “copy” has been used in the Limitation 
Act and invariably has reference to a certi- 
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fied or authenticated copy. When a copy of 
the order not certified as a true copy or not 
authenticated by the Courts is supplied to the 
Chief Inspector of Stamps how can he know 
that the copy received is a true copy of ihe 
order passed by the Court. The copy sup- 
plied may not be a true copy. There is, 
therefore, no reason why the same meniry 
be not assigned to the word “copy” us is 
assigned under the Limitation Act. 

5. The revision under Section 6-B of 
the Act could, therefore, be moved yviilin 
the prescribed period counted from the dote 
of the supply of the certified copy. The ravi- 
sion moved before the District Judge was 
thus made within time. 

G. Suo-section (1) of Section 6 of the 
Court Fees Act is a general one and arnes 
to all the documents filed, exhibited or re- 
corded in any court of justice includ us 
plaint, memorandum of apvreal and wrilien 
Statement. Sub-sections (2) and (3) of Scc- 
tion 6, however, refer to a pliint or a m:mo- 
randum of arneal. Under sub-section (3) in 
officer mentioned in Sectior 24-A can rabe 
a question of deficiency in court-fee in res- 
pect of any plaint or memorandum of on- 
peal and when the report of the offcer is 
not accepted the Chief Inspector of Stamps 
can move a revision under Section 6-B H 
was contended that the expression “pliirct™ 
could not inclvde written statement. Reli:-tee 
was also placed upon Item I of Schedule I 
of the Couri Fees Act, wherein written stonie- 
ment, pleading set off or counter claim, hos 
been specifically mentioned in addition to 
plaint and memorandum of appeal. 

7. The expressions “plaint” and 
“memorandum of appeal” have not beon de- 
fined in the Court Fees Act. In Section 2 (1) 
“appeal” has been defined to include a eros- 
objection. The term “plaint” has abo ot 
been defined in the Code of Civil Procedure, 
nor in the U. P. General Clauses Act. How- 
ever, the principle laid down in Order VHI 
Rule 6, Civil Precedure Code can usefully be 
applied in determining the meaning and 
scope of set off and hence what is included 
in the expression “plaint”. Sub-rul: (7) 
thereof clearly provides that the written 
Statement containing the particulars of the 
debt sought to be set off shall have the same 
effect as a plaint in a cross-suit sa as to 
enable the court to pronounce a final jud«- 
ment in respect of both of the original 
claim and of the set off. Under sub-rule (3) 
the rules relating to a written statement by 
a defendant apply to a written statement in 
answer to a claim of set off. Consequently, 
under the Code of Civil Procedure the set 
off claimed in the written statement stands 
in the same category as a plaint in a cross 
suit and in so far as the set off is concern- 
ed the defendant is, in substance, the 
plaintiff and the plaintiff of the suit, a 
defendant who can file a written statement 
in answer to the claim of set off. 

8. When set off stands in the cate- 
gory of a plaint in a cross suit, the expres- 
sion “plaint” used in Sections 6 and 6-B of 
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the Court Fees Act shall include a written 
intement wherein set off has been claimed. 


9. No contrary finding can be re- 
corded on the basis of Schedule I of the 
Court Fees Act. The legislature could pro- 
vide a different scale of fee for set off, but 
by placing the written statement, pleading a 
set-off or counter claim, along with the plaint 
or memorandum of appeal the legislature 
simply provided that the scale of fee for set 
off shall be the same as for the plaint. 

10. When, in the eye of law, para- 
graph 15 of the written statement amounted 
to a plaint in a cross-suit, not only was 
court-fee payable on the set off but the 
Chief Inspector of Stamps could, if neces- 
sary. move a revision under Section 6-B. The 
revision moved by the Chief Inspector of 
Stamp was, therefore, maintainable. 


13. The claim for the unpaid mort- 
gage money was a distinct one, not in any 
manner related to or connected with the 
‘plaintiff's claim for arrears of rent. Cause 
of section for the two items was different. 
Jo fact, the claim of set off is distinct and 
unconnected with the claim put forward by 
the plaintiff. The claim in paragraph 15 of 
the written statement could not, therefore, 
ibe decmed to be by way of adjustment. It 
was clearly a counter claim or set-off and 
being a distinct claim ad valorem court-fee 
was payable thereon. 

The Additional District Judge has thus 
taken a correct view of the law and was 
justified in entertaining the revision under 
Section 6-B and allowing it on merits. 

The present revision is hereby dismissed. 
Costs easy. 

Revision dismissed. 
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J. S. TRIVEDI, J. 

Jan Mohamad Khan, Applicant V. 
Mahmood Ali Khan and another, Opposite 
Parties. 

Civil Revn. No. 539 of 1971, D/- 18-4- 
1973, against order of Hira Lal Kapoor, 
Dist. J., Agra, D/- 20-2-1971. 


(A) Mahommedan Law—Wagf—Transfer 
of wogf property — Court can promt per 
miccicn of transfer oz om application by the 
Mutwalli and filing â suit is mot meccssary. 
Case law discussed. (Pera 8) 


(Œ) Mahommedan Law — Weaf — 
Order by District Judee affecting wagf pro- 
perty is revisable umder Section 115, Civil 
Procedure Code — (X-Ref:— Civil P. CG 
(1808), Section 115). 


A District Judge passing orders affecting 
waqf property exercises his power as Kazi 
and does not act as a persona designata, If 
his orders suffer from any jurisdictional error 
the High Court can revise the same under 
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Jan Mohd. v. Mahmood Ali (Trivedi J.) 


À. I. R 
Section 115, Civil Procedure Code. (Case law 
discussed). (Para 11) 


K. C. Saksena, for Applicant; Bashir 
Ahmad, for Opposite Parties. 


ORDER:— One Nazir Begum grand- 
motber of the appellant Jan Mohd. Khan 
had created a waqf alal-aulad of her pro- 
perty situate in the city of Agra in the year 
1939. In the year 1966 an application was 
moved by the Mutawalli for sale of the 
waqf property. That application was reject- 
ed on 19th of March, 1966. Subsequently 
another application was moved in the year 
1969 by Opposite Party No. 1 who was the 
Mutaowalli for the sale of the property on 
the ground that the property had become 
dilapidated and was not fetching good return. 
Permission to sell was granted by the Dist- 
rict Judge, Agra on 8-11-69 on condition that 
the property would not be sold for less than 
Rs. 38,000/-. The property was published 
for sale thereafter, but as the property did 
not fetch good price, another application 
was moved by the Mutawalli that the proper- 
ties permitted to be sold were not fetching 
good price because they are being sold in 
one lot. It was prayed that the Mutawalli 
be permitted to sell the property itemwise. 
Thereafter the learned District Judge, Agra 
permitted the sale of the property item-wise. 
After a portion of the property was sold for 
Rs. 13,000/- applicant moved the learned Dist- 
rict Judge, Agra on 14-5-1970 with a prayer 
that the matter be reconsidered and the 
Mutawalli Mahmood Ali Khan be restrained 
from withdrawing the amount in deposit and 
from transferring the remaining waqf pro- 
perty. The learned District Judge dismissed 
this application, hence this revision. 


2; Learned counsel appearing for the 
applicant has contended that the power to 
grant permission did not vest in the District 
Judge. Reliance has been placed by him In 
re Appin. by Muhammad Ismail, AIR 1944 
Sind 183 in support of his contention that 
the permission to sell property can be ob- 
tained by a suit and not by an application. 


3. There can be no dispute that the 
alteration of the waqf property is controlled 
by the consideration that the new property 
or investment should be insured for the 
benefit of the waqf. It is also not necessary 
that the new investment should be of the 
same nature. Under the Mahommedan Law 
the power to permit transfer of the waaf 
property (is) vested in the Kazi. The super- 
visory function of the Kazi has now been 
Tecognised to vest in the District Judge. 


A, In Shama Churn Roy v. Abdul 
Kabeer, (1899) 3 Cal WN 158 a Division 
Bench consisting of Hon’ble Ameer Ali and 
Pratt, JJ., Jaid down that: 

“A Civil Court of superior jurisdiction 
in the district is vested, generally speaking, 
with the power exercised by the Kazi. Be- 
fore an alienation of trust property can be 
made by the trustee, the sanction of the 
Kazi, in other words the Judge, is essential.” 


5. Hon’ble Woodroffe, J., in exercise 
of the original civil jurisdiction of the Cal- 
cutta High Court in the matter of Woozatun- 
nessa Bibee, (1909) ILR 36 Cal 21 also re- 
marked that: 


“Before any alienation of wakf property 
can be made by a mutwalll, the sanction 
of the Kazi or in other words, of a Judge 
of this Court is essential”. 


6. The question whether the Court 
had the power to sanction alienation or not 
was considered by their Lordships of the 
Privy Council as well as in Mahomed Ismail 
Arif v. Ahmed Moolla Dawood, ILR 43 Cal 
1085 = (AIR 1916 PC 132) and it was re- 
marked that: 


“With respect to a public religious trust, 
as distinguished from a private trust, the dis- 
cretion, under the Mahommedan Law, of the 
Kazi (a discretion now exercised by the Civil 
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Court) was very wide”. 


T: The power of the Court i.e., Dist- 
rict Judge and the High Court exercising ori- 
ginal civil jurisdiction was considered by a 

ench of the Calcutta High Court in Habibar 
Rahman v. Saidunnessa Bibi, AIR 1924 Cal 
473 and it was laid down there that: 


“District Judge has jurisdiction to autho- 
rise dealings with wakf property in the same 
way as a kazi might have done under the 
Mahommadan Law and the sanction given by 
him on an application by the mutwalli is suffi- 
cient authority for the mutwalli for letting 
out the property. It is not necessary to bring 
a suit for obtaining such sanction. It will 
be granted upon a proper application being 
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made by the mutawalli”. 


8. Mohammad Ali Khan v. Ahmad 
Ali Khan, AIR 1945 All 261 (FB) on which 
reliance has been placed by the learned coun- 
sel for the applicant does not go to support 
him. The question involved in the case was 
whether a Mutawalli can be removed in sum- 
mary proceeding, i... by mere application or 
by a suit and it was held that the Dis‘rict 
Judge exercises the function of a Kazi but 
it does not follow that he can exercise all 
the functions of the Kazi and is absolved 
from following the procedure which is laid 
down for Civil Courts by the Code of Civil 
Procedure or any other statute. It was fur- 
ther held that removal could only be affected 
by a regular suit. The procedure recognised 
by the Courts has been that the District 
Jucge or the High Court in exercise of its 
original civil jurisdiction exercises the power 
of a Kazi and in exercise of that power is 
competent to grant permission to transfer 
the wakf property on an application only 
and no suit is necessary for such permission. 
The contention of the learned counsel for 
the applicant, therefore, that the application 
was not maintainable has no force. The 
contention is also without substance because 
permission was granted on 8-12-1969 and the 
application of 14-5-70 was moved for recon- 
sideration and restraining the Mutwalli from 
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withdrawing the sale consideration for invest- 
ment in another property at Ajmer. 


9. The next contention of the learn- 
ed counsel for the applicant is that he being 
a beneficiary permission of sale was bad on 
the ground that his consent for sale was a 
forged document. The Court below has 
dealt with that matter. Moreover in his ap- 
plication dated 14-5-70 which was moved 
for reconsideration of the permission no al- 
legation has been made that the consent 
given by him for sale of the wakf property 
was a forged document. 


10. Learned Counsel for the opposite 
party has next contended that no revision 
lay against an order of a District Judge puss- 
ed in exercise of his power as a Kazi. His 
contention is that District Judge is a persona 
designata. 


11. Reliance has been placed by him 
on the observations made in Sm. Suhashini 
Das v. Mahendra Kumar, AIR 1947 Cal 455. 
That case can have no relevance for deciding 
whether a District Judge was a persona desig- 
nata or not. The Full Bench of this Court’ 
and the cases relied above go to support the 
view that the power of a Kazi has to be exer- 
cised by a Civil Court and once that power 
is being exercised by the Civil Court the 
Higb Court has ample jurisdiction under! 
Section 115, Civil Procedure Code to inter- 
fere with the order of the Civil Court if it 
Suffers from any jurisdictional error. 


12. For the reasons given above this 
revision has no force and is accordingly dis- 
missed with costs. 





Revision dismissed. 
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H. N. SETH, J. 

M/s. Basti Sugar Mills Co. Ltd., Basti 
and another, Petitioners v. The Union of 
India, and others, Opposite Parties. 

Civil Misc. Writ Nos. 1589 and 1591 of 
1973, D/- 9-4-1973. 

Stamp Act (1899), Sectiom 3 (as amend- 
ed m U. P.) — “Government” — Tie word 
includes Central 25 well as State Govern- 
ment — Hence notwithstanding Entry No. 4 
ef Schedule I-B (U. P.) the affidavits exe- 
cuted by or on behalf of Central Govern 
ment are not chargeable to stamo duty —~ 
(X-Ref:— General Clauses Act (1897), Sec- 
tion 3 (23)). (Para 4) 

S. N. Kacker and Ashok Mohiley, for 
Petitioners; Standing Counsel, for Opposite 
Parties. 

ORDER:— Seen the office report. 


2. The question that arises for consi- 
deration in the case is whether an affidavit 
sworn on behalf of Union of India, for being 
used in the High Court is chargeable with 
the Stamp Duty of Re. 1/- as provided in 
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Item No. 4 of Schedule I-B of the Stamp 
Act as applicable to State of Uttar Pradesh. 


- 3, Section 3 of the Indian-Stamp Act 
is the charging section which provides for 
payment of stamp duty on instruments des- 
cribed thercin. Proviso added to this section 
in Uttar Pradesh lays down that except as 
otherwise provided in the Act the instruments 
mentioned in Schedule I-A or I-B and of the 
nature described in cls. (aa) and (bb) would 
be chargeable with duty of the amount indi- 
cated therein. This section further expressly 
provides for exemption from payment, of 
Stamp Duty payable under the aforemention- 
ed proviso, in the following words:— 

“Broyided no duty shall be chargeable 
in respect of— 

(1) any instrument executed by or on 
behalf of, or in favour of, the Government 
in cases where, but this exemption, the Gov- 
ernment would be liable to pay the duty 
chargeable in respect of such instrument, 


(2) 
It follows taat if the affidavit in question has 
tocn executed on behalf of “the Govern- 
ment” as envisaged by the aforesaid provi- 
sicn, no stamp duty in respect thereof 
would be payable. 


4, According to Section 3 (23) of the 
Cer‘xal General Clauses Act, unless there is 
scmcihing repugnant in the subject or con- 
text, the expression “Government” in all 
Central Act and Regulation made after the 
cemmencement of General Clauses Act 1897 
incluces wiihin its ambit both the Central 
and the State Government. Although the 
provision in question has been incorporated 
in the Indian Stamp Act, by an amendment 
mide by U. P. Legislature, yet the fact re- 
{mains that the expression which requires in- 
tevpretation is one which finds place in a 
central enactment. viz., Indian Stamp Act. 
Accordingly, unless there is anything repug- 
nant in the subject or context, the expression 
“Government” as used in the Indian Stamp 
Act would include both the Central and State 
I do not find anything in the 
context in which the expression “Govern- 
ment” finds place in the provision, which may 
indicate that it was intended to be used in a 
sense different from that defined in the Gene- 
rel Clauses Act. It follows that notwith- 
standing Entry No. 4 in Schedule I-B, the 
avidevits executed by or on behalf of the 
Ceriral Government are not chargeable to 
Stamp Duty of Re. I/-. 
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AIR 1974 ALLAHABAD 126 (V 61 C 33) 
H. N. SETH, J. 


M/s. Sumer Chand Pati Ram and others, 
Petitioners v. Krishi Utpadan Mandi Samiti 
and others, Respondents. 


Civil Misc. Writ Petn. No. 3090 of 1972, 
D/- 29-3-1973. 

(A) Constitution of India, Article 226 — 
New pled — Sufficiency of material for 
opinion uncer Section 5 of U. P. Krishi 
Utpaden Mandi Adhimiyam 1964 (Act 25 
of 1964) — Time to question provided by Sec- 
tion 5 (i). 


The question whether there was suffi- 
cient material before the State Government 
on the basis of which it could form an 
opinion that it was necessary or expedient in 
the public interest to regulate sale and pur- 
chase of agricultural produce in a market 
area is one of fact. An objection that there 
was no such material or that the material 
before the State Government was insufficient 
for forming such an opinion could be rais- 
ed by the petitioners in response to the noti- 
fication issued under Section 5 (1). Where 
such objections were invited, but, the peti- 
tioners did not care to raise the same be- 
fore the State Government as provided in 
Section 5 (2) the petitioners should not be 
permitted to raise the objection at the stage 
of arguments. (Para 8) 


(8) Cor-titution ef India, Art. 19 (1) (2) 
— U. P. Kity Uteadan Mandi Adhiniyam 
(25 of 1964) Section 7 — Validity — Right 
to hold prererty mot affected by declaration 
of area as market rea. 


The consequences of declaring an area 
as a market area or market yard have been 
laid down in Sections 9 and 10 of the Adhi- 
niyam. The restrictions placed by these sec- 
tions do not at all touch the petitioner’s right 
to hold his property situated in the princi- 
pal or sub-market yard. Whenever an area 
is declared as a principal or sub-market yard 
under Section 7, such a declaration does not 
have the effect of vesting the ownership and 
control of property lying in that area with 
the Mandi Samiti. Properties located in an 
area which has been declared to be a market 
or a sub-market yard do not by themselves 
become the principal or the sub-market yard, 
and as such the right conferred by Sec- 
tion 16 (xiv) of the Act on the Mandi Samiti 
to control and regulate admission to and use 
of the principal market yard and sub-market 
yard does not empower the Mandi Samiti to 
control and regulate admission to and use of 
individual properties as such, located inside 
the principal or the sub-market yard. 1973 
Tax LR 2372 (All), Rel. on. (Paras 10, 11) 


S. P. Guota, for Petitioners; B. D. Man- 
dhayan Standing Counsel, for Respondents. 


ORDER:— The 21! petitioners of this 
case are the persons who carry on their 
business as dealers and Commission Agents in 
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village Ghiror, district Mainpuri. On 25th 
of January, 1972, the State Government Issu- 
ed a Notification No. 376/XXI-B-1209(156)-69, 
under sub-section (1) of Section 5 of the 
Uttar Pradesh Krishi Utpadan Mendi Adhi- 
niyam 1964 (U. P. Act 25 of 1964), declar- 
ing its intention to regulate, sale and pur- 
chase of specified agricultural produce in the 
area mentioned in that notification. No one 
filed any objection against the aforesaid pro- 
pesal. Consequently, by means of Notifica- 
tion No. H-1633/XII-B-1200(118)-69, dated 
21-3-1972, issued under Section 6 of the Adhi- 
niyam, the entire area of Nyaya Panchayat 
Circle Ghiror, District Mainpuri was declar- 
ed as Ghiror Market Area. This notification 
was followed by a notification dated April 22, 
1972, declaring the area of Gram Sabha Ghi- 
ror and Town Area Ghiror as the principal 
and sub-market yards, under Section 7 of the 
Adhiniyam (Annexure I to the writ petition). 


rA By this petition under Article 226 
of the Consikution, the petitioncrs seck to 
go. the aforementioned notifcations issued 
under Secs. 5, 6 and 7 of the Krishi Utpadan 
} cndi Adhiniyam, 1954 quashed, and pray for 
cer.ain other conseguential relicis. 

3. The petitioners have impusned the 
velitity of the notification issucd under $cc- 
tiros 5, 6 and 7 on a number of grounds. 
Large number of those grounds are covered 
by various decisions of this Court in the 
cases of the (1) Hari Ram v. State of Uttar 
Pradesh, Special Appeal No. 468 of 1968, 
and other connected cases decided on 16-9- 
1969 (All) (2) M/s. Mangli Prasad Kamta 
Frasad v. Krishi Utpadan Mandi Samiti Far- 
ral.habad, Special Appeal No. 280 of 1972, 
d sided on 23-11-1972 = (reported in 1973 
Tax LR 2372 All); (3) Mandi Samiti Achalda 
v. Sri Lal Pratap Singh, Special Appeal No. 
250 of 1972, decided on 15-5-1972 = (re 
ported in 1973 Tax LR 2383 All) and (4) 
Krishi Utpadan Mandi Samiti Gonda y. Jai 
Narain Hanuman Bux, Special Appeal No. 
418 of 1971 decided on 9-12-1971 (AI. 


dl, Sri S. P. Gupta wanted to urge 
that the decision rendered in the aforemen- 
tioned Special appeals require reconsideration. 
However, sitting as a Single Judge, I am 
bound to follow all these decisions, and as 
such restatement or reconsideration of the 
points covered by those decisions will not 
Serve any useful purpose. Learned counsel 
for the petitioners, however, advanced cer- 
tain additional arguments for questioning the 
validity of the impugned notifications which 
according to him were neither raised nor 
considered in aforementioned cases, and I 
would proceed to consider them. 


5. Section 5 of the Adhiniyam lays 
down that where the State is of opinion that 
it is necessary or expedient in the public inte- 
rest to regulate the sale and purchase of any 
agricultural produce in any area where such 
transactions are usually carried on and for 
that purpose to declare that area as market 
area, it may by notification in the Gazette, 
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and in such other manner as may be pres- 
cribed, declare its intention so to do and 
invite objection against the proposed decla- 
ration. Sub-section (2) then lays down that 
any objection may be preferred within 
such period as may be prescribed and shall 
be addressed to the Director, who shall 
forward the same with his comments ther:- 
on to the State Government. Section 6 re- 
quires the State Government to consid:r 
the objections received within time end 
authorizes it to declare that the whole or ary 
specified portion of the area mentioned in 
the notification under Section 5, shall be fhe 
market area in respect of such agricultural 
produce and with effect from such date as 
may be specified in the declaration. Sze- 
tion 7 enables the State Government to dec- 
lare arcas lying in the market arca as prin- 
cipal and sub-market’ yards. 

6. Learned Counsel for the peti- 
tioners contends that the first sten in ire 
chain of these notificaticns is that tua Sets 
Government should form an opin‘or <41 it 
is necessary or expedien. in the pubs n^, 
rest to romulate the sale and purchas sf ory 
agricultural preduce in ^ny area woot? eny 
such transaclions are usvujly covriud on. it 
is only afier the Siate Governmert hoo yw b 
ly formed such opinion that it eno isewgo a 
notification under Section 5 (1) of “he ‘+t 
declaring its intention so to do and to invi'e 
objections against the proposed declaration. 
Notifications under Sections 6 and 7 ore ʻo 
follow the notification issued under Scc- 
tion 5 (1). In this case there was absoluicly 
no material on the basis of which ihe State 
Government could possibly have framed an 
opinion that it was necessary or expedient in 
the public interest to regulate the sale and 
purchase of agricultural produce in the arca 
which it proposed to declare as a market 
area under notification dated 25th of January, 
1972. The opinion if any, so framed by the 
State Government was accordingly invalid 
and the State Government had no jurisdic- 
tion to issue the notification dated 25th of 
January, 1972, under Section 5 (1) of the 
Act. It follows that the subsequent notifi- 
oe under Sections 6 and 7 are also in- 
valid. 
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7. I find that there is no averment 
in the petition raising the question that there 
was no material before the State Govern- 
ment on the basis of which it could form 
an opinion that it was necessary or expedi- 
ent in the public interest to regulate the sale 
and purchase of any agvicultural produce ‘n 
the area which has since been declared as 
Ghiror Market Area. My attention was in- 
vited to paragraph 15 of the petition which 
contains the following averment:— 


“That the petitioners have been advised 
to state that the declaration of market area 
of Kannauj is wholly invalid inasmuch as 
there does not at all exist any such fact and 
circumstances on the basis of which power 
under Section 6 of the Act would be exer- 
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cised by the Government. The declaration 
of market area is not expedient or in the 
public interest. ............ 3 

This averment is in respect of market area 
of Kannaju and not in respect of Ghiror 
which lies in the District of Manipuri. Thus 
no foundation has been laid in the writ peti- 
tion for advancing the aforesaid argument. 


8.: Moreover, the question whether 
there was sufficient material before the State 
Government on the basis of which it could 
form an opinion that it was necessary or €x- 
pedient in the public interest to regulate sale 
and purchase of agricultural produce in 
Ghiror market area, is one of fact. An ob- 
jection that there was no such material or 
that the material before the State Govern- 
ment was insufficient for forming such an 
opinion could be raised by the petitioners 
n response to the notification issued under 
Section $ (1). After all, the very object of 
inviting objection to the proposal for dec- 
laring any area as market area is to afford 
an opportunity to the persons concerned to 
show to the State Government that in res- 
pect of that area such circumstances do not 
exist which may justify an inference that it 
would be in public interest to regulate sale 
and purchase of agricultural produce there- 
in. Such objections were invited, but the 
petitioners did not care to raise the same 
before the State Government as provided in 
Section 5 (2) of the Act. In the circumstan- 
ces, this is not a fit case in which the peti- 
tioners should be permitted to raise this ob- 
jection at this stage. 


9. I am accordingly of opinion that 
the impugned notifications should not be in- 
terfered with on the ground that there was 
no material on the basis of which the State 
Government could form the requisite opinion 
under Section 5 of the Act. 


10. Sri S. P. Gupta then pressed 
ground No. 7 of the writ petition viz., that 
Section 7 of the Krishi Utpadan Mandi Adhi- 
hiyam 1964 violates Article 19 (f) and (g) 
of the Constitution inasmuch as it places un- 
reasonable restriction on petitioners right to 
carry on trade and to hold and deal with 
his property. When asked to reply this ob- 
jection, Sri Gupta conceded that in view of 
the various division bench decisions of this 
Court, mentioned above, it is not possible 
for him to successfully contend before me 
that Section 7 of the Adhiniyam offends Arti- 
cle 19 (1) (g) of the Constitution. He con- 
fincd his arguments to the alleged contraven- 
tion of his rights to acquire, hold and dis- 
pose of property as conferred by Article 19 
(1) (œ) of the Constitution. He contended 
that after the entire area of Gram Sabha 
Ghiror and Town area Ghiror had been dec- 
Jared as principal and sub-market yard, the 
places of business of the petitioner which lay 
in that area also became principal market 
yard. After the premises belonging to various 
petitioners had been declared as Principal or 
sub-market yard, it became open to the 
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Mandi Samiti to exercise jts control over 
tbose premises as provided in Rules 50, 51 
and 52 of the Rules framed under the Act. 
Sucb a control would according to him of- 
fend against the rights guaranteed to the 
petitioners under Article 19 (1) (g) of Consti- 
tution. I am unable to accept this argu- 
ment. 

The consequences of declaring an area 
as a market area-or market yard have been 
laid down in Sections 9 and 10 of the Adhi- 
niyam. These sections provide that from the 
date of declaration of an area as market 
area no local body or other person shall 
within the market area set up, establish or 
continue or allow to be set up, established 
or continued any place for the sale, purchase, 
Storage weighment or processing of the spe- 
cified agricultural produce except under and 
in accordance with the conditions of a licence 
granted by the Committee concerned and 
that no person shall in the principal market 
yard or in any sub-market yard carry on 
business or work as a trader broker, com- 
mission agent, warehouse man, weighman, 
Palledar or in such other capacity as may 
be prescribed in respect of any special agri- 
cultural produce except under and in accord- 
ance with the conditions of a licence obtain- 
ed therefor for the commodity concerned. 
The levy or realisation of any trade charges 
other than those prescribed by bye-laws 
made under’the Act.in respect of any sale 
or purchase of a specified agricultural pro- 
duce has been prohibited. These restrictions 
do not at all touch the petitioner’s right to 
hold his property situated in the principal 
or sub-market yard. 

11, Learned Counsel urged that noti- 
fication dated April 22, 1972, Annexure I, 
had the effect of constituting even the peti- 
tioner’s property as principal or sub-market 
yard within the meaning of the Act. The 
Mandi Samiti therefore acquired jurisdiction 
under Section 16 (xiv) to control and regu- 
late admission to and use of petitioner’s pro- 
perty. This according to him is an unreason- 
able restriction on his right to hold pro- 
perty. I am unable to accept this submis- 
Sion. Whenever an area is declared as a 
principal or sub-market yard under Sec- 
tion 7, such a delaration does not have the 
effect of vesting the ownership and control 
of property lying in that area with the Mandi 
Samiti. Properties located in an area which 
has been declared to be a market or a sub- 
market yard do not by themselves become 
the principal or the sub-market yard, and as 
such the right conferred by Section 16 (xiv) 
on the Mandi Samiti to control and regulate 
admission to and use of the principal market 
yard and sub-market yard does not empower 
the Mandi Samiti to control and regulate ad- 
mission to and use of individual properties 
as such, located inside the principal or the 
sub market yard. In this connection the fol- 
lowing observations made by the Division 
Bench in the case of Mangali Prasad Kamta 
Prasad v. Krishi Utpadan Mandi Samiti, 
Farrukhabad, Special Appeal No. 280 of 
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1972 decided on 23rd November, 1972 may 
be quoted with advantage. 

“Under Section 15 (2) (xiv) it is also 
required to control and regulate the admis- 
sion to and use of the principal market yard 
and sub-market yards i.e., it has to regulate 
the ingress and egress. The submission made 
at the bar was that unless the authorities 
constructed a yard in a sense of an enclo- 
sure, the performance of the various func- 
tions contemplated by such provisions as Sec- 
tion 16 of the Act would interfere with the 
tights of ordinary citizens. In our opinion 
no such results would follow. All the afore- 
Said provisions must be read in their proper 
context. Their main purposc is to regulate 
the sale and purchase of agricultural pro- 
duce. The object is not to interfere with the 
entry of ordinary citizens. The creation of 
a whole township as the market would not 
lead to the anomalous consequences of dis- 
turbing the rights of ordinary citizens and 
controlling their ingress or egress or involve 
such lay out of the road, pathways, etc., as 
might interfere with the normal activities of 
the ordinary citizen. Even where the entire 
market area or whole township i: declared as 
the principal market yard, the Mandi Samiti 
shall discharge its functions and duties as 
contemplated by Section 16 of the Act only 
with a view to achieving the objections and 
purposes of the Act and not otherwise. 
Hence we are unable to find in the Act any 
intrinsic evidence. ..........0006 ig 


12. I am accordingly of opinion that 
the provisions contained in the Act do not 
touch the petitioners’ right to hold the pro- 
perty in any manner and that there is no 
force in this argument raised by him. 

13. In the circumstances I find no 


force in either of the two arguments advanc- 

ed by the petitioners. The wr" petition ac- 

cordingly fails and is dismissed with costs. 
Petition dismissed. 
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T. S. MISRA, J. 

Abdul Majid, Defendant-Appellant V. 
Harbansh Chaube and others, Plaintiffs-Res- 
pondents. 

Second Appeals Nos. 293 of 1965 and 
3633 of 1964, D/- 29-3-1973, against Judg- 
ment and decree of B. N. Misra, Addi. Civil 
J., Azamgarh, D/- 23-9-1964. 

(A) Yorts—Malicious prosecution—Essen- 
tials — Order of acquittal im criminal trial 
— Effect. . 

If proceedings are initiated from an M- 
direct or wrong motive and not in further- 
ance of justice the defendant’s action is mali- 
cious. There need not necessarily be a feel- 
ing of enmity, spite or ill-will. Absence of 
reasonable cause owing to the defendant’s 
want of belief in the truth of his charge 
ao AA 
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evidences malice. Thus when the plaintiff 
was prosecuted for an offence under Sec- 
tion 412, Penal Code, for being in possession 
of an article removed in a dacoity case, on 
the false charge-sheet submitted by the Sta- 
tion Officer who conspired with others and 
concocted the story, the wrong or indirect 
motive to prosecute is established. 
(Paras 4, 6) 
The fact that the plaintiff was given bene- 
fit of doubt and was acquitted in the crimi 
nal trial does not matter. (Para 7) 


(B) Limitation Act (1908), Art. 23 — Sui“ 
arainst police officer for compensafion for 
malicious prosecution — Suit fallo wmder Arti. 
ele 23 and not under Article 2 — (X-Ref:—- 
Article 2). 

Article 23 is more specific and governs 
such a case. Article 2 applies to cases where 
defendant acts under colour of statute. 

(Para 8) 

Mohammad, for Appellant; Sripat Narain 

Singh, for Respondents. 


JUDGMENT:— This is an appeal by 
the defendant. It arises in the following cir- 
cumstances, 

2. A dacoity took place at the house 
of Ali Raza in village Bankata, P. S. Rauna- 
par in the night of July 21/22, 1949. The 
plaintiff was prosecuted in that case under 
Section 412, Indian Penal Code for being 
found in possession of a ‘hansuli” alleged to 
be belonging to Ali Raza on the charge- 
sheet submitted by the defendant No. 1 
against him. The defendant No. 1 submitted 
a search memo in the capacity of Station 
Officer, P. S. Raunapar. The defendants 
Nos. 2 and 3 were search witnesses, The 
plaintiff was ultimately acquitted by thc 
Court of Session on 9th October, 1950. 
Thereafter the plaintiff gave a notice te 
the defendant No. 1 under Section 80 Civil 
Procedure Code, which was, however, re- 
turned refused by the defendant No. 1. The 
plaintiff thereupon filed a suit for damages 
on the ground of malicious prosecution 
claiming a sum of Rs. 1000.00 from the de- 
fendants Nos. 1, 2 and 3. It was alleged by 
the plaintiff that one Amir Singh and the 
defendants Nos. 2 and 3 were his enemies 
and were plotting and conspiring to cause 
harm to him by various ways. With that 
end in view and taking unlawful advantage 
of the dacoity which took place at the house 
of Ali Raza, the defendants Nos. 2 and 3 
conspired together to falsely implicate him as 
an accused under Section 412, Indian Penal 
Code in the said dacoity case. The defen- 
dant No. 1 also joined hands with the defen- 
dants Nos. 2 and 3 to secure that object. 
The plaintiff alleged that he neither partici- 
pated in the said dacoity nor received any 
stolen property but he was maliciously and 
without any reasonable and probable cause, 
prosecuted by the defendants. He alleged 
that the defendant No. 1 who was then the 
Station Officer P. S. Raunapar, kept him 
illegally detained in lock up for a day and 
then challaned him as an accused in the 
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aforeaid dacoity case. As none could iden- 
tify the plaintiff in the identification parade, 
the defendants and Amir Singh cooked up 
another case to keep the plaintiff entangled 
in the dacoity case by falsely implicating 
him in the case under Section 412, Indian 
Penal Code. The plaintiff further alleged 
that the defendant No. 1 prepared a false and 
totally wrong sketch map of the plaintiff's 
house. He never made any search of the 
house of the plaintiff and the alleged “han- 
suli was not recovered from his house. The 
suit was contested by the defendants. 


The defendant No. 1 contended that he 
started a case under Section 412, Indian 
Penal Code against the plaintiff in a bona 
fide manner and pleaded that the plaintiff 
was prosecuted on the strength of the inves- 
tigation made by him. He further alleged 
that he had made a search of the house of 
the plaintiff in connection with the dacoity 
which had taken place at the house of Ali 
Raza and had recovered a ‘hansuli’. The al- 
legations of the plaintiff to the contrary 
were denied by him. The defendant No. 1 
denied the receipt of the notice under Sec- 
tion 80, Civil Procedure Code and pleaded 
bar of section 42 of Police Act and Limita- 
tion Act. The defendants Nos. 2 and 3 sup- 
ported the case of the defendant No. 1 and 
alleged that a search of the plaintiff’s house 
did take place in their presence and they 
were not Jiable for any damages. The trial 
Court repelled all the contentions raised by 
the defendants and held that the plaintiff was 
maliciously prosecuted by the defendants 
without any reasonable and probable cause. 
It accordingly decreed the suit for damages 
to the tune of Rs. 1,000.00. The defendants 


preferred an appeal from the said decree. - 


The Appellate Court below on a considera- 
tion of the evidence on the record and sur- 
rounding circumstances affirmed the findings 
recorded by the trial Court and dismissed 
the appeal. Aggrieved, the defendant No. 1 
preferred the second appeal No. 293 of 1965 
whereas the defendants Nos. 2 and 3 filed a 
Second Appeal No. 3633 of 1964. Both the 
appeals were ordered to be connected and 
to be heard together. 


3. The Appeal No. 3633 of 1964 was 


filed by Deo Saran Chaube and Moti Chaube. 
Deo Saran Chaube died during the pendency 
of the appeal. His heirs and legal represen- 
tatives filed an application for being substi- 
tuted in place of the deceased Appellant No. 
1. Notice of that application for substitu- 
tion had, however, not been served either on 
the plaintiff respondent No. 1 or on the de- 
fendant respondent No. 2. The application 
for substitution was thereafter dismissed for 
not taking steps and the appeal abated so far 
as Appellant No. 1 was concerned. None 
appeared on behalf of Moti Chaube, Appel- 
lant No. 2 to press second Appeal No. 3633 of 


1964. Consequently the Appeal No. 3633 of . 


1964 must fail. 


4. In Second Appeal No. 293 of 
1965, the learned Counsel for the appellant 
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urged that there was no proof that the de- 
fendant No. 1 was actuated by malice in pro- 
secuting the plaintiff in the aforesaid case 
and therefore no decree for damages on the 
ground of malicious prosecution could be 
passed against him. It is by now well set- 
tled that in order to succeed in an action for 
malicious prosecution, the plaintiff has to 
prove (1) that there was want of reasonable 
and probable cause for the prosecution, (2) 
that the proceedings were initiated in a mali- 
cious spirit and (3) that the plaintiff was ac- 
quitted. Malice is said to mean any wrong or 
indirect motive. 









there need not necessarily be a feeling of 
enmity, spite or ill-will Want of reasonable: 
and, probable cause and existence of malice 
must however, concur in order to constitute 
the wrong of malicious prosecution. Ab- 
sence of reasonable cause owing to the de- 
fendant’s want of belief in the truth of his 
charge would be evidence of malice. It ap- 
pears from Ex. 1 that Harbans ‘Chaubs, 
the plaintiff was given the benefit of doubt 
by the Sessions Judge and was acquitted. 
The appellate court below on a considera- 
tion of the evidence both documentary and 
oral as well as the circumstances of the cass 
came to the conclusion that no search of the 
house of the plaintiff was ever made and 
everything against him was concocted by 
the defendant No. 1 in conspiracy with the 
defendants Nos. 2 and 3 and Amir Singh. 
The action of the defendant No. 1 was also 
mala fide. The defendants Nos. 2 and 3 were 
not only witnesses but were actual prosecu- 
tors of the plaintiff. The defendant No. 1 
also took active part in the prosecution of 
the plaintiff. He was the man who set the 
law into motion against the plaintiff. These 
findings are based on the appreciation of 
evidence. Sufficiency or adequacy of evi- 
dence to support a finding of fact is a 
matter of decision of court of facts and can- 
not be agitated in a second appeal (See 
Madamanchi Ramappa v. Muthaluru Bojj- 
appa, AIR 1963 SC 1633). 


«8. The learned counsel for the ap- 
pellant, however, urged that the appellate 
court below arrived at those findings by 
considering some evidence which was in- 
admissible and therefore the whole find- 
ing is vitiated. In this connection he referr- 
ed to that portion of the judgment of the 
appellate court below where reliance was 
placed on the statement of Mst. Kabutari. 
It appears that she was produced as a wit- 
ness for the prosecution before the Sessions 
Judge to prove that hansuli said to have 
been _Tecovered from the house of the 
plaintiff belonged to Ali Raza. She had ad- 
mitted in the court of sessions that she was 
not in a position to tell whether Hansuli, 
Ex. 2 was the same which her husband had 
sold to Ali Raza. A certified copy of her 
statement made before the Sessions Judge 
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was filed in the suit which has given rise 
to the present appeal and the appellate court 
below referred to that statement of Mst. 
Kabutari and observed that even from her 
statement, it was clear that the plaintiff's 
house was not searched by the defendant 
No. 1 at the time and date alleged and the 
alleged hansuli was not recovered from the 
plaintiff's house. -It is true that the certified 
copy of the statement of Mst. Kabutari has 
not established that she was dead or could 
not be found or her presence could not bs 
obtained without an amount of delay or ex- 
penses which under the circumstances of the 
case the court considered unreasonable. It 
may, however, be noticed that the statement 
of Kabutari was not the only evidence on 
which the appellate court. below relied to 
come to the conclusion that no search of the 
house of the plaintiff was ever made by the 
defendant No. 1 and that the hansuli was not 
recovered from the plaintiff’s house. On the 
other hand, the appellate court below made 
a careful scrutiny of the entire evidence both 
oral and documentary to come fo that con- 
clusion. In view of the clear findings on 
fact recorded by the courts below that that 
no search of the house of the plaintiff was 
ever made and everything against him was 
concocted in conspiracy with the defendants 
Nos. 2 and 3 and Amir Singh and that the 
defendant No. 1 took active part in the pro- 
secution of the plaintiff clearly made out 
that the defendant No. 1 was actuated by 
wrong or indirect motive to prosecute the 
plaintiff. 


é. The learned counsel then urged 
hat the plaintiff failed to esiablish -that the 
rosecution was without reascnable and pro- 
able cause. I find no merits in this con- 
tention. As indicated above the courts be- 
ow have found that everything against the 
laintiff was concocted by the defendant 
No. 1 in conspiracy with defendants Nos. 2 
nd 3 and Amir Singh and that no search 
f the house of the plaintiff was made and 

that the articlé in question was not recover- 

ed from his place. There was, therefore no 
easonable and probable cause for the defen- 
ant No. 1 to prosecute the plaintiff. 


7. The learned counsel for the appel- 
lant further argued - that the plaintiff was 
given benefit of doubt by the Sessions Judge 
and, therefore, it was not a case of clean ac- 
quittal. This contention has also no merits. 
The fact remains that the plaintiff was 
acquitted of the charges. The fact also remains 
that the plaintiff was prosecuted. The Civil 
Court had in the suit which gave rise to the 
present appeal, to examine the evidence on the 
record and to come to its own conclusion 
whether there was any reasonable or proba- 
ble cause for the defendants to prosecute the 
plaintiff. Both the courts below after exam- 
ining the evidence adduced by the parties re- 
corded a finding that there was no reason- 
able and probable cause for the prosecution 
of the plaintiff and that the whole thing was 
concocted. 
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€. The learned Counsel for the ap- 
pellant laid great stress on the plea of limi- 
tation raised by the defendant No. 1. He 
submitted that Article 2 of the Indian Limi- 
tation Act 1908 was applicable. There is no 
merit in this submission. Article 2 of the 
Limitation Act dealt with the suits for com- 
pensation for doing or for omitting to do 
an act alleged to be in pursuance of any 
enactment in force for the time being in 
India, whereas Article 23 dealt with the suit 
for compensation for a malicious prosecu- 
tion. A claim in respect of compensation 
for malicious prosecution would fall under 
Article 23 which was the more specific Arti- 
cle and not under Article 2 which applied 
to cases where the defendant acted under 
colour of statute. 


©. In the present case it was found 
that the prosecution of the plaintiff ended 
in his acquittal on 9-10-1950. The suit for 
damages for malicious prosecution could be 
filed only thereafter. The plaintiff filed the 
Suit on 14-8-1951, that is, within one year, 
hence it was not barred by time. 

19. No other point was urged on be- 
half of the appellant. This appeal must also, 
therefore, fail. 

il. In the result both the appeals 
Nos. 293 of 1965 and 3633 of 1964 are dis- 
missed. The plaintiff respondent shall be en- ` 
titled to his costs in both the appcals. 

Appeals dismissed. 
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G. C. MATHUR, J. 
The State of U. P. and another, Appel- 
lants v. Dhan Singh and others, Respondents. 


Special Appeal No. 1018 of 1967, DJ- 
24-3-1973, against judgment of Satish Chan- 
dra, J., reported in 1967 AIl LJ 802. 


Index Note:— (A) U. P. Imposition of 
Ceiling of Land Holdings Act (1 of 1°61), 
Section 4 (2) (b) — Ceiling area — Conceiv- 
ed ome not “family member” for determina- 
tion of. 


Brief Note: — (A) It was contended 
that a family consisted of seven members 
and a child conceived on 3-1-1961 when the 
Act became enforceable. Held that having 
regard to several provisions the child could 
not be considered as member of the family 
while determining ceiling area. AIR 1964 
All 451, Applied. l (Paras 4, 5) 

Standing Counsel, for Appellants; K. C. 
Aawa and K. B. L. Gaur, for Respon- 

ents. 


G. C. MATHUR, J.:—- Dhan Singh res- 
pondent No. 1, was the tenure-holder of a 
large area of land. A notice under Sec- 
tion 10 of the U. P. Imposition of Ceiling 
on Land Holdings Act, 1960, was served 
upon him. He filed objections claiming that 
his family consisted of seven members. He 
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also claimed certain exemptions. By the time 
the objections came to be decided his family 
had increased to nine members and he claim- 
ed that the ceiling area should be calculated 
on the basis of nine members in his family. 
The Prescribed Authority accepted his con- 
tention and calculated the ceiling area at 64 
acres. but in calculating the surplus area the 
Prescribed Authority committed some error. 
Dhan Singh preferred an appeal for correct- 
ing the error in the calculation of the surplus 
area. In the appeal it was urged on behalf 
of the State Government that the child born 
subsequent to the coming into force of the 
Act could not be taken into account jn cal- 
culating the members of the family. This 
contention was accepted by the Appellate 
Authority and it held that on the date the 
Act came into force, which is the relevant 
date, the family consisted of only seven 
members and was, therefore, entitled to a 
ceiling area of 56 acres only. It further held 
that the surplus area calculated on this basis 
came to something more than what had 
been declared by the Prescribed Authority 
and, therefore, Dhan Singh was not really 
aggrieved by the order of the Prescribed Au- 
thority. It, accordingly dismissed the appeal. 
Thereupon a writ 
this Court. 


2. It appears that out of the two chil- 
dren born after the coming into force of the 
Act, one was a son who was in embryo on 
the date the Act came into force. It was 
urged before the learned Single Judge that 
this son should be deemed to have been in 
existence on the date the Act came into force 
and should be taken into account in deter- 
mining the family. The learned Single Judge 
accepted this contention and held that a 
child in the womb was a child in existence 
on the date the Act came into force. He, 
accordingly, held that the family consisted 
of eight members and was entitled to a ceil- 
ing area of 64 acres. On this basis the sur- 
plus area was found to have been wrongly 
calculated and the Jearned Single Judge re- 
manded the case to the Appellate Authority 
for correction of the mistake. The State 
Government has now preferred this appeal 
ag the judgment of the learned Single 
udge. 


3. The only question which arises for 
determination in this ‘ appeal is whether a 
child who was born after the Act came into 
force, but who was in embryo on that date, 
can be treated to be a child in existence on 
the date. The learned Standing Counsel has 
telied upon the decision of a Division Bench 
of this Court in State v. District Judge, 
1964 All LJ 558 = (AIR 1964 All 451). The 
facts of this case are identical to the facts of 
the case before us. In this case the family 
of the tenure-holder consisted of five mem- 
bers, but a son was born in February, 1961, 
increasing the number to six. It was held by 
the Division Bench that the relevant date for 
determining the ceiling area was the date of 
the enforcement of the Act (January 3, 1961) 
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petition was filed before . 
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and, therefore, a son born after this date 
could not be taken into account in determin- 
ing the number of the members of the fami- 
ly. Since the son in this case was born in 
February, 1961, it is obvious that he was 
in embryo on the date the Act came into 
force and still the Division Bench held that 
he could not be treated as a member of the 
family- for purposes of calculating the ceiling 
area. Learned Counsel for the contesting 
respondents has contended that the specific 
question whether a child in embryo on the 
date the Act came into force should be 
deemed to be a child in existence on that 
date was not raised or decided in this case. 


4. How the ceiling area is to be calb- 
culated is set down in Section 4 of the Act 
The relevant part of sub-section (2) of Sec- 
on 4 with which we are concerned reads 

us:— 

“2 (a) The ceiling area of a tenure-hol- 
e — be forty acres of Fair Quality 

an 


(b) Where the tenure-holder has, or con- 
sists of a family having more than five mem- 
bers, the ceiling area of such tenure-holder 
shall be the area mentioned in clause (a) 
together with eight acres of Fair Quality 
Land for every additional member of the 
family, subject to a maximum of twenty- 
four such acres.” 


Clause (c) of Section 3 defines a family and 
enumerates the relations -who are to be in- 
cluded in the family. Sub-clause (iti) refers 
to “son and son’s son, as Jong as they are | 
unseparated from the holder”. Therefore, 
what is to be seen is as to how many mem- 
bers were there in the family of the tenure 
holder Dhan Singh on January 3, 1961, 
Members have to belong to one of the clas- 
ses enumerated in the definition of the family. 
The question is whether the son who was in 
embryo on January 3, 1961 can also be deem- 
ed to have been in existence on that date 
and to constitute a member .of the family. 
The doctrine deeming a son in embryo to be 
in existence on a date prior to the date of 
his actual birth has been applied to rights 
of inheritance and succession and to rights 
incidental to these rights such as the right 
to partition and the right to challenge alienat- 
ions made by the Karta of a joint Hindu 
family. In Ram Dayal v. Bhim Sen, 1965 — 
All LJ 1142 this doctrine was applied to 
succession under Section 35 of the U. P. 
Tenancy Act. It was held that a daughter’s 
gon who was in womb at the death of his 
maternal grand-father or his widow would be 
deemed to have been in existence at the time 
of their death and would inherit the latter's 
tenancy. The Bench which decided this case 
observed that according to all civilised sys- 
tems of jurisprudence a child in embryo at 
the death of the holder of a proprietary inte- 
rest, if born alive after his death, is deemed 
to be living at his death. There are deci- 
sions, to which it is unnecessary to make a 
reference, holding that a Hindu son born 
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subsequently is competent to contest aliena- 
tions made by the father when the son was 
in his mother’s womb. But the doctrine is 
not of general or universal application. In 
Guramma v. Malappa, AIR 1964 SC 510 the 
Supreme Court held that the doctrine could 
not be applied to adoption. It was held that 
the existence of a son in embryo, of a co- 
widow does not invalidate the adoption made 
by the widow and that the son in embryo, 
even though born alive subsequently, could 
not be deemed to have been in existence at 
the time of the adoption. In T. S. Srinivasan 
v. Commr. of Income-tax, AIR 1966 SC 984 
the Supreme Court held that the doctrine 
could not be applied to tax matters. It was 
held that the doctrine that a Hindu undivid- 
ed family comes into existence from the date 
a son is conceived is not of universal appli- 
cation and it is applied mainly for the pur- 
pose of determining rights to property and 
safeguarding such rights of the son. The 
doctrine has been applied in cases where such 
a son would acquire some right of property 
if he were deemed to have been in existence 
on some date prior to the date of his actual 
birth. In the present case since Dhan Singh 
is the tenure-holder, his son who was con- 
ceived on the date the Act came into force 
and was born alive subsequently would not 
acquire any right in the holdings even if he 
were deemed to have been in existence on 
3-1-1961. The holding continues to be that 
of Dhan Singh. The only effect of deeming 
this son to have been in existence on 3-1- 
1961 would be that Dhan Singh would be 
entitled to retain a little more land in his 
ceiling area. But the application of the 
doctrine would not confer any direct right or 
benefit on the son. Therefore, the non-ap- 
plication of the doctrine and non-recogni- 
tion of the existence of the son on 3-1-1961 
will not affect any fright of the son. The 
doctrine cannot be invoked or applied merely 
to confer some benefit on the father. We 
have not been referred to any case where 
the doctrine has been applied to cases where 
rights of inheritance and succession and 
rights incidental to these rights are not in- 
volved. We are of opinion that the doctrine 
cannot be invoked in determining ceiling 
area of a tenure-holder under the Act. i 
is also implied by the decision of the Division 
Bench of this Court which decided the case 
State y. District Judge. 


5. The provisions of the Act also 
show that the doctrine cannot be applied to 
the Act. The relevant words of clause (b) 
of sub-section (2) of Section 4 are— 


“Where the tenure-holder has a famil 
having more than five members. ............ ed 
The language indicates that the family and 
its members must be actually in existence on 
the relevant date. It does not contemplate a 
notional existence either of the family or of 
its members. Normally, an unborn child, 
even if in the womb, is not taken or count- 


ed as a member of the family. Clause (c) 


of Section 3 defines ‘Family’ and enumerates 
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five classes of relations who are to be in- 
cluded in the family. The third and the 
fifth classes are— 

“(iii}) son and son’s son as long as they 
are unseparated from the holder; 

(v) daughter and unseparated sows 
daughter as long as they are unmarried;” 
The language used here is not appropriate 
to a person not actually in existence on the 
relevant date. The words ‘separated or un- 
separated’ and ‘married’ or ‘unmarried’ can 
only be used for persons in actual existence 
and not for persons notionally in existence. 
Clause {c) further provides that the five 
classes of relations enumerated therein are to 
be included in the family provided they are 
not tenure-holders in their own separate 
rights. ‘This proviso also indicates that the 
relations talked of in clause (c) of Section 3 
must be in existence on the relevant date 
and should not be tenure-holders in their own 
separate rights. No question of being a 
tenure-holder in his own right can arise in 
respect of a person not actually in existence. 


6. Since, in our opinion, the son con- 
ceived before the date of the enforcement of 
the Act, but born afterwards cannot be deem- 
ed to have been in existence on the date of 
the enforcement of the Act, the family of 
Dhan Singh, the tenure-holder, consisted only 
of seven members on the relevant date. That 
being so, he was entitled to a ceiling area of 
56 acres only, on that basis the surplus area 
which has been determined cannot be said to 
be in excess of what was legally the surplus 
area. If there was any error in determining 
the surplus area, it was in favour of Dhan 
Singh, the tenure-holder. The District Judge 
was, therefore, right in dismissing the appeal. 
His order did not call for any interference 
in the writ petition. 

7. | The appeal is, accordingly, allow- 
ed, the judgment of the learned Single Judge 
Is set aside and the writ petition is dismiss- 
ed. The parties will bear their own costs of 
the appeal as well as of the writ petition. 

Order accordingly. 
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M. N. SHUKLA AND.K. N. SETH, JJ. 


Prayag Das, Petitioner v. Civil Judge 
Bulandshahr and others, Respondents. 

Civil Misc. Writ No. 1406 of 1973, DJ- 
14-3-1973. 

(A) Advocates Act (1961), See. 34 (1) — 
Rules framed under by Allahabad High Court 
— Rule i2 prescribing advocates’ dress is not 
void or ineffectual. 

The High Court is competent to frame 
R. 12 prescribing advocates’ dress, while ap- 
pearing in Court, in exercise of power under 
Section 34 (1). The words “laying down the 
conditions subject to which an advocate 
shall be permitted to practice” in Section 34 
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must be given a restricted meaning of per- 
mitting physical appearance of the advocate 
and not his general right to practice. 
(Para 9) 
(B) Advocates Act (1961), See. 34 (1) — 
Rules framed by Allahabad High Court — 
Rule 12 is mandatory — Abscnce of penalty 
provision does mot preclude the court from 
refusing to hear am advocate not wearing the 
prescribed dress. (Para 10) 


(C) Afiahabad Mich Comts General Releg 
(Civil) 1857, Rule 615 —— Rule prescribing 
advocates’ dress is mot superseded by rules 
framed under the Advocates Act. 


There is no inconsistency between R. 615 
and R. 12 framed under the Advocates Act. 
They must be read together as in isolation 
from Rule 615 the dress prescribed by R. 12 
would remain incomplete. (Para 11) 


The General Rules (Civil) 1957 were 
framed by the Court in exercise of power 
conferred by Art. 227 of Constifution and 
Section 122 of Civil Procedure Code. The 
provisions of the Constitution have an overe 
riding effect and specially when there is no 
inconsistency between the rule framed under 
it and those later framed under the Advocates 
Act, the latter cannot supersede the former. 

(Para 13) 


(D) Aliahabad Hish Courts Gemera! Rules 
(Civil) 1957, Rule 615 — Interpretation — 
Dress preceribed for Advocates is not merely 
gown with bands. 


The dress prescribed in the first part of 
Rule 615 applies both to advocates and 
pleaders and the second part of the rule only 
adds distinctive costumes to be respectively 
worn by advocates and pleaders etc. 

. (Para 12) 


Œ) Consfitution of India, Art. 227 — 
C. P. C.. Section 122 — Rules framed umder 
— Allahabad High Court’s General Rules 
(Civil) 1957, Rule 615 — Provision is xot 
ultra vires the rule making power. 


The mode in which an advocate may ap- 
pear in court and the dress which he may 
wear pertain to the form of the practice and 
proceedings of the courts. Thus Rule 615 
does not transcend the scope of Article 227 
and Section 122. (Paras 14, 15) 


(F) Alishabad High Court’s General 
Rules (Civil) 1957, Rute 615 — Advocates Act 
(1961), S. 30 — Rules framed under R. 12 — 
Advocates while appearing im Courts are 
bound to conform to the dress prescribed by 
the Rules. 


An advocate has no choice in the matter 
of dress while appearing in courts. The 
petitioner who was wearing a dhoti, and 
kurta with a gown violated the prescribed 
dress and the judge was justified in refusing 
audience to him. (Para 16) 


(G) Allahahad High Comt’s General 
Rules (Civil) (1957), R. 615—Rule prescribing 


particular dress is not arbitrary or capricious. 


(Paras 17, 18) 
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(ŒD Constitution of India, Art. 226 — 
Writ petion — Interference on ground of 
mala fide. 

Where the Court possesses the legal 
power to prevent the advocate-petitioner from 
appearing before it otherwise than in pres- 
cribed dress, the exercise of that power can- 
not be said to be vitiated merely for the 
reason that the same is not exercised against 
all or other members of the bar. (Para 20) 


V. C. Misra, for Appellant; Standing 
Counsel, for Respondents. 


M. N. SHUKLA, ¥.:— The petitioner, 
an Advocate practising in the Mofussil Courts 
at Bulandshahr, takes exception to the dress 
prescribed for Advocates and challenges the 
power to impose any fetfers on the ground 
of dress on an Advocate’s right to practice 
in the courts in this State. He has, there- 
fore, filed this writ petition under Article 226 
of the Constitution praying that the impugn- 
ed orders of the Civil Judge, Bulandshahp 
(respondent No. 1) preventing him from ap- 
pearing in his court and also Rule 615, Gene- 
tal Rules (Civil), 1957 be quashed and that 
a writ, order or direction in the nature of 
mandamus be issued “directing the respon- 
dents to permit the petitioner to appear in 
their courts as an Advocate wearing Dhoti, 
Kurta and gown as his dress.” 


2. The petitioner claims to have 
launched a crusade for securing recognition 
to Dhoti and Kurta as court dress. For that 
purpose he gave notice to the High Court, 
the District Judge, Bulandshahr and other 
Civil Judges of Bulandshahr, - Bar Council, 
Uttar Pradesh, Bar Council of India and the 
two Bar Associations of Bulandshahr to the 
effect that he shall wear Dhoti and Kurta in 
courts from 5-2-1973, Pursuant to that ob- 
ject the petitioner chose to appear before the 
respondent No. 1 in Kurta and Dhoti in a 
consolidation reference on 17-2-1973. The 
learned Civil Judge passed order (Annexure 
5) that since the applicant was not in proper 
dress he refused to permit him to put his 
appearance in his court. On an application 
moved by the petitioner’s client the respon- 
dent No. 1 passed another order on 27-2- 
1973 (Annexure 7) affirming his previous 
order and holding that the petitioner shall 
not be entitled to put in appearance in the 
case until he appeared in the prescribed dress 
before the court. 

3. The respondent No. 1 based his 
order on the provisions of Rule 615, General 
Rules (Civil), 1957, and held that the peti- 
tioner did not comply with the same and 
was, therefore, not permitted to appear in 
a court. The aforesaid rule runs as fol- 
ows:— 


“615. All presiding officers of Sessions 
and Civil Courts and pleaders appearing be- 
fore them shall wear a buttoned up coat, 
achkan or sherwani of a black colour. They 
may wear an open neck coat of the same 
colour instead, but if they are not entitled 


‘to use bands, they shall wear a black tie 


with it. During the summer the colour need 
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1 not be black and a coat, achkan or sherwani 
of a light colour may be worn. With the 
' coat, trousers and with the acbkan or sher- 
wani, chooridar pyjama or trousers .shall be 
worn. Ladies appearing before the Civil 
Courts as pleaders shall wear a black or a 
white sari and blouse. 


“They shall also wear distinctive cos- 
tumes as indicated below:— 


(i) Presiding Officers: a gown, made 
after the pattern of Queen’s Counsel’s gown 
of black silk or stuff, with bands; 

(ii) Advocates: a gown similar to a 
barrister’s gown with bands; and 

(iii) Pleaders and Vakils: a gown similar 
to the gown worn by presiding officers, but 
without sleeves and bands. 
= If it is desired to wear a headdress, a 
turban may be worn.” 

4, The petitioner’s contention is that 
the above rule is no longer good Jaw in view 
of the rules framed by the High Court and 
the Bar Council under the Advocates Act, 
1961. In the alternative the argument was 
that the dress worn by the petitioner on 
17-2-1973 before the respondent No. 1 did 
not contravene the said rule and that at all 
events the dress prescribed by that rule was 
arbitrary and derogatory to national esteem 
and Indian culture. 


= 5 There are two provisions of the 
Advocates Act which may be relevant in this 
connection. Section 34 confers on the High 
Court the power “to make rules” laying down 
the conditions subject to which an Advocate 
shall be permitted to practise in the High 
Court and the courts subordinate thereto. 
Sub-section (3) thereof provides:— 


“(3) Until rules are made under this 
gection, any rules made by a High Court 
under its Letters Patent or any other law 
relating to any of the -matters specified in 
this section which were in force immediately 
before the appointed day. shall continue in 
force so far as consistent with this Act, and 
shall be deemed to be rules made under this 
section.” 


6. Section 49 of the Advocates Act 
confers power on the Bar Council of India 
to make rules for discharging its functions 
under the Act and says that in particular 
such rules may prescribe.............+ 


(ab) the condition subject to which an 
advocate shall have the right to practice and 
the circumstances under which a person shall 
be deemed to practise as an advocate in a 
Court. 


7. The Bar Council of India framed 
rules under Section 49 of the Act. Rule 5 
of the Rules provides:— 

_ “An Advocate shalt appear in court at 
all times only in the prescribed dress, and 
his appearance shall always be presentable.” 


[Prs. 3-9] AH. 135 


The preamble of the Rules is also significant 
and may be quoted. It says :— 


“An Advocate shall, at all times, com- 

port himself in manner befitting his status 
as an officer of the Court, a privileged mem- 
ber of the community, and a gentleman, 
bearing in mind that what may be lawful 
and moral for a person who is not a mem- 
ber of the Bar, or for a member of the Bar 
in his non-professional capacity may still be 
improper for an Advocate.” 
The Bar Council did not make any rule pres- 
cribing the dress. That was left to the High 
Court. Acting under Section 34 (1) of the 
Advocates Act the High Court framed rules 
of which Rule 12, which is relevant for the 
case, is to the following effect: 


“12. Advocate, appearing before the 
Court shall wear the following dress: 


(1) Advocate other than lady advocates: 

(a) Black buttoned up coat chapkan, 
Achakan or Sherwani, Barrister’s gown and 
bands or 

(b) Black open collar coat, white shirt, 
white collar, stiff or soft, with Barrister’s 
gown and bands. 

(2) Lady Advocates: — 

Regional dress of subdued colours with 
Barristers gown and bands.” 


= § On the basis of the above-men- 
tioned rules the petitioner has advanced an 
argument that there is no rule prescribing 
a dress for Advocates and hence they are at 
liberty to wear any dress while appearing in 
courts, 
cil alone had the power under Section 49 (c) 
of the Advocates Act to prescribe the dress 
for Advocates but it had refrained from fram- 
ing any rules on that subject. On the other 
hand, the High Court had framed Rule 12 
under Section 34 U) of the Advocates Act 
prescribing dress for Advocates, though the 
High Court had no power to frame any 
such rule under that provision. Under Sec- 
tion 30 of the Advocates Act “subject to 
the provisions of this Act, every Advocate 
whose name is entered in the common roll 
shall be entitled as of right to practice” “in 
all courts including the Supreme Court.” 
This right to practise could be curtailed only 
by the Bar Council of India by framing rules 
under Section 49 (ab) of the Advocates Act. 
The High Court could not frame rules so as 
to curtail or destroy that right and Sec- 
tion 34 (1) of the Advocates Act could not 
be construed so as to include the power to 
prescribe dress for Advocates. The power 
to prescribe dress vested in the Bar Council 
alone. Consequently. Rule 12 framed by the 
High Court prescribing dress for Advocates 
was void. 


9. It is correct that the High Court 
does not possess the power to take away an 
Advocate’s right to practise in courts. That 
power can be exercised only by the Bar 
Council which may also frame rules under 
Section 49 (ab) of the Advocates Act. But 


It was submitted that the Bar Coun- ` 
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in our opinion the High Court has a power 
to regulate the appearance of Advocates in 
” Courts. The right to practise and the right 
to appear in courts are not synonymous. An 
Advocate may carry op chamber practice or 
even practise in court is various other ways. 
e.g., drafting and filing of pleadings and 
Vakalatnama for performing those acts. For 
that purpose his physical appearance in court 
may not at all necessary. For the pur- 
pose of regulating his appearance in court 
the High Court should be the appropriate au- 
thority to make rules and on a proper con- 
ruction of Section 34 (1) of the Advocates 
Act it must be inferred that the High Court 
has the power to make rules for regulating 
the appearance of Advocates and proceedings 
inside the courts. Obviously the High Court 
is the only appropriate authority to be en- 
trusted with this responsibility. However, so 
far as the basic qualifications of an Advo- 










tion of such conditions must remain within 
the exclusive province of the Bar Council. 
The same division of functions is borne out 
by the difference in the language of the two 
provisions. Whereas clause (ab) of Sec- 
tion 49 refers to the conditions subject to 
which an Advocate shall have the right to 
practice, Section 34 (1) deals with the condi- 
tions subject to which an Advocate shall 


be permitted to practise. The expression 
“permitted to practise” in the context can 
have only one meaning ie, the right of 


physical appearance in Court. The word 
“permitted” refers to a particular occasion 
when an Advocate wants to appear in a 
Court and riot to his general right to practise 
_Which is solely determined by the Bar Coun- 
cil. Refusal by a Court to permit an Advo- 
cate to appear before it does not amount to 
extinction of the Advocate’s legal entity as 
an Advocate. It merely bars his physical 
appearance in a particular Court on a definite 
occasion. For the purpose of deciding as to 
whether the Advocates’ physical appearance 
in a Court may be allowed or disallowed, his 
dress canbe a relevant factor. Consequently, 
the High Court was competent to frame 
Rule 12 prescribing Advocates” dress in ex- 
ercise of the power under Section 34 (1) of 
the Advocates Act. The words “laying down 
the conditions subject to which an advocate 
shall be permitted to practise” must be given 
a restricted meaning of permitting physical 
appearance of the Advocate and not his gene- 
ral right to practise as an Advocate. We are, 
therefore, unable to hold that Rule 12 of the 
Rules framed by the High Court is void or 
ineffectual. 


_ 10. The next submission of the peti- 
tioner was that in any case Rule 12 merely 
prescribes the dress for Advocates but it does 
not postulate any penalty for breach of that 
rule. Hence appearing before the Court in 
a different dress from the one prescribed 
cannot be visited with the consequence of 
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preventing an . Advocate from appearing in 
the Court and being heard. In other words, 
for the default in dress there may be any other 
penalty such as a complaint to the Bar Coun- 
cil, and, if law permits a complaint on such 
ground, such action as may be taken for such 
conduct, but the Court has no authority in 
law to inflict the penalty of refusing audi- 
ence to an Advocate for that reason. The 
omission to provide a penalty was also relied 
upon by the learned counsel for submitting 
that R. 12 was only directory and not man- 
datory. This argument has only to be stated 
to be rejected. The provision for penalty is 
only one of the criteria for holding that a 
rule is mandatory but that is not the sole test. 
The use of the word “shall” in R. 12 leaves 
no room for doubt about the mandatory 
nature of the provision so that it is compul- 
sory for the Advocates appearing before the 
Court to wear the prescribed dress. We also 
find no force in the argument that the ab- 
sence of penalty clause in Rule 12 precludes 
the Court from refusing to hear an Advocate 
not wearing the prescribed dress. In our 
opinion there was no need of prescribing 
penalty in Rule 12 inasmuch as the said rule 
was framed under Section 34 (1) of the Ad- 
vacates Act and the penalty is embodied in 
the section itself. The High Court has mere- 
ly to make rules laying down the conditions 
subject to which an advocate shall be per- 
mitted to practise in Courts. Such conditions 
have been laid down in Rule 12 and, there- 
fore, in the event of non-fulfilment of those 
conditions the High Court or a Court sub- 
ordinate thereto can refuse permision to an 
Advocate who wishes to appear before it. 
We have already held that the word “practise” 
in.Section 34 (1) implies physical appearance 
in Court. Withholding permission for_ such 


- appearance is the penalty embedded in Sec- 


tion 34 (1) itself. 


Moreover, when a condition is prescribed 
it is meant for being observed not by its 
breach but by its compliance and there is 
implied authority to pass such incidental 
orders as may be essential to give effect to it. 
We have already referred to Rule 5 framed 
by the Bar Council which makes it impera- 
tive for an Advocate to appear in Court at 
all times only in the prescribed dress. The 
preamble of the rules framed by the Bar 
Council also lays emphasis on the duty of 
an Advocate to “comport himself in manner 
befitting his status as an officer of the Court.” 
The power to preclude an Advocate from ap- 
pearing in Court is by necessary implication 
vested in that Court in order to enforce the 
observance of the prescribed dress. In fact, 
appearing without the prescribed dress js to 
Show disrespect and the Court is certainly 
entitied to refuse audience. The formal attire 
associated with certain professions and the 
utility and necessity of ceremonial dress are 
recognised in many countries. In England, 
formerly besides the -gown the suit had to. be 
of black colour. It is said that Cockburn, 
C. J. once declined to give audience to a 


a 
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barrister who happened to be in grey trou- 
sers. In an observation which has become 
classical Byles, J. once remarked that he 
listened with little pleasure to arguments of 
counsel whose legs were encased in light grey 
trousers. 


il. As we have observed earlier, the 
impugned orders are founded on Rule 615 of 
the General Rules (Civil), 1957. The ques- 
tion, therefore arises as to whether that rule 
is still, operative or has it been superseded 
by the rules framed under the Advocates Act 
to which we have adverted. There is no 
inconsistency between that rule and those 
framed under the Advocates Act. In fact, 
Rule 12 aforesaid really supplements R. 615. 
Both are in pari materis and must be read 
together. In isolation from Rule 615 the dress 
prescribed by Rule 12 would remain incom- 
plete. The latter rule is silent as to the gar- 
ments which may be used under the waist. 
Surely no civilized judicial set up can permit 
an Advocate to appear nude in Court and 
therefore, reading Rule 12 alone without ad- 
opting the provisions of Rule 615 would lead 
to a ridiculous situation. Rule 12 merely 
clarifies and supplements the ingredients of a 
prescribed dress initially provided by R. 615. 
In this view of the matter wearing of trousers 
or churidar paijama is incumbent on an Ad- 
vocate as contemplated by Rule 615. Rule 12 
framed under the Advocates Act does not 
detract from the lower garments enumerated 
in Rule 615. 


12. It is contended by the learned 
counsel for the petitioner that the first part 
of Rule 615 which prescribed the lower gar- 
ments is confined to pleaders and so far as 
the dress of Advocates is concerned, it is 
prescribed in the second part of the rule only 
which deals with the “distinctive costumes.” 
According to this submission the only dress 
prescribed for Advocates is “a gown similar to 
a barrister’s with bands”. This would be evi- 
dently putting an absurd construction on the 
rule because it is preposterous to imagine 
that an Advocate has merely to wear a gown 
with bands and is otherwise free to wear any 
dress on the rest of his body. The word 
“they” with which the second part of the 
rule opens is comprehensive to include Advo- 
cates in the first part of the rule as well. In 
other words, the dress prescribed in the first 
part of Rule 615 applies both to Advocates 
and pleaders and the second part of the rule 
only adds distinctive costumes to be res- 
pectively worn by Advocates and pleaders etc. 
Thus, it is quite clear that without combining 
the two parts of Rule 615 it is impossible to 
arrive at the complete dress of an Advocate. 


13. We cannot accept the argument 
that Rule 615 has ceased to be operative after 
the enactment of the Advocates Act, 1961 
and the rules framed thereunder. General 

ules (Civil), 1957 were framed by the High 
Court in the exercise of the power conferred 
by the provisions of Art. 227 of the Constitu- 
tion of India and Section 122 of the Code of 


- including an Advocate. 


+ 
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Civil Procedure. The provisions of the Con- 
stitution have an overriding eflect and special- 
ly when there is no inconsistency between the 
rule framed under it and those later framed 
under the Advocates Act, the latter cannot 
Supersede the former. Therefore, Rule 615 is 
wholly valid and operative and must be given 
effect to. 

14. The contention that Art. 227 does 
not cover the power to make rules for pre- 
scribing the dress of Advocates is also un- 
tenable. Under clause 1 of the said Article 
the High Court has the general power of 
superintendence and under clause (2) without 
prejudice to the generality of the said provi- 
sion the High Court may, inter alia, under 
sub-clause (b) “make and issue general rules 
and prescribe forms for regulating the prac- 
tice and proceedings of such courts.” The 
gamut of proceedings in Court embraces the 
conduct and behaviour of the Presiding Of- 
ficer as well as other officers of the Court, 
Therefore, the mode 
in which an Advocate may appear in Court 
and the dress which he may wear pertain to 
the form of the practice and proceedings of 
the Court. In order to regulate the practice 
and proceedings it is open to prescribe forms, 
and dress is nothing but a matter of form. 
Section 122 of the Code of Civil Procedure 
can also be pressed into service for the same 
purpose. It provides: 

“High Court not being the Court of a 
Judicial Commissioner may, from time to 
time after previous publication, make rules 
regulating their own procedure and the pro- 
cedure of the Civil Courts subject to their 
Superintendence and may by such rules annul, 
alter or add to all or any of the rules in the 
First Schedule.” 

15. Thus, Rule 615 does not transcend 
the scope of Article 227 of the Constitution 
and Section 122 of the Code of Civil Pro- 
cedure and can be fully sustained on those 
provisions. 

16. It is thus manifest that the dress 
of Advocates has been prescribed by rules 
framed under Art. 227 of the Constitution, 
Section 122 of the Code of Civil Procedure 
as well as under the provisions of the Advo- 
cates Acts Advocates are bound to conform 
to the prescribed dress and this explodes the 
myth of the untrammelled choice of an Advo- 
cate in matters of dress while appearing in 
courts. The petitioner who was wearing a 
Dhoti and Kurta with a gown violated the 
prescribed dress and the learned Civil Judge 
was within his rights to refuse audience to, 
him and the impugned orders are valid and, 
legal. We are constrained to hold that under 
the existing provisions of law an Advocate 
cannot appear in Court, dressed in Dhoti and 
Kurta, even though he may be wearing a 
gown. 


17. Sri V. C. Misra, learned counsel 
for the petitioner made a scathing attack on 
the reasonableness of Rule 615 and said a 





it was arbitrary and capricious. The criticism 
is wide off the mark. The rationale of such 
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rule is obvious. Justice can best be adminis- 
tered when legal proceedings are conducted 
with decorum and a certain degree of forma~ 
lity. “The place of justice” as Francis Bacon 
Temarked, “is a hallowed place,” and those 
seeking its aid either for themselves or those 
whom they represent should so conduct them- 
selves as to uphold its dignity. The. trappings 
of a Court room and the costume specially 
meant for the Court and its officers invest the 
Court with a sort of dignity which is not 
without its effect. ‘The traditional prescribed 
dress of an Advocate gives him certain aloof- 
ness wherefrom his submission come with 
added force. As A. G. Gardener has so 
eloquently expressed, “Dress”, has its spiritual 
and moral reactions. It may seem absurd, 
but it is true that we are in a real sense the 
creatures of our clothes.” 


18 In our opinion the various rules 
prescribing the dress of an Advocate serve a 
very useful purpose. In the first place, they 


distinguish an Advocate from a litigant on - 


other members of the public who may be 
jostling with him in a Court room. They 
literally reinforce the Shakespearian aphorism 
that the apparel oft proclaims the man. When 
a lawyer is in prescribed dress his identity can 
never be mistaken. In the second place, a 
uniform prescribed dress worn by the mem- 
bers of the Bar induces a seriousness of pur- 
pose and a sense of decorum which are highly 
conducive to the dispensation of justice. Of 
late there has been a lamentable slackness in 
matters of lawyers” dress. We feel that the 
lifting of a prescribed dress for Advocates and 
courts is apt to precipitate sartorial inelegance 
and judicial indecorum. If the rule is relax- 
ed it is not nnlikely that Advocates may start 
dressing themselves more and more scantily 
and even indiscreetly. The apprehension 
might be well illustrated by a dialogue which 
is alleged to have transpired between the 
Australian squatter and his friend who visited 
him on his estate far away in the wilds of 
the interior. 
go remote a place he made it a practice to 
‘dress’ for dinner. “I do it,” said the squatter, 
“to avoid losing my self-respect. If I did 
not dress for dinner I should end by coming 
in to dinner in my shirt-sleeves. I should end 
by not troubling to wash. I should sink down 
to the level of the cattle. I dress for dinner, 
not to make myself pretty, but as a spiritual 
renovation.” 


19. Sri Misra vehemently urged that 
the rule prescribing paijama or trousers to the 
exclusion of Dhoti was an affront to the anci- 
ent culture of the Indians and must be scrap- 
ped. We do not see how trousers and 
Ppaijamas involve any violence. to patriotic 
sentiment. They have existed as a sort of 
dress of honour in India from ancient 
times and they are recognised as very res- 
pectable dress. In fact. the fastidious might 
claim on aesthetic ground also that Dhoti and 
gown go ill together. ((1930) 34 Cal WN 
pp. 125. 126 {notes} ) contains some interesting 
comments on the respective claims of the 
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Dhoti and the trousers for adoption as Court 
dress, It says that the feeling against trousers 
is wholly unreasonable and makes the ap- 
posite observation : 

“The conflict, therefore, is not between 
national and foreign dress, but between 
trousers and the dhoti. For a settlement it 
must perhaps be referred to sartorial aesthetics 
and we are of opinion that if the gown is 
to remain, it would accord very unsatisfact- 
orily with the dhoti. The superfluous cloth 
worn from the waist in massed folds is 
bound to get mixed up with the gown and 
make a mess, with the result that a learned 
advocate dressed in that fashion would look 
more an ungeometrical bundle of loose cloth- 
ing than a neat and well trimmed figure.” 


20. Lastly, the learned counsel rested 
the petition on the ground of mala fide. We 
have perused the averments made in the peti- 
tion and the aflidavit filed in support thereof 
We are not satisfied on the material placed 
before us that any case of male fide is made 
out. If the Court possessed the legal power 
to prevent the petitioner from appearing be- 
fore it otherwise than in prescribed dress, the 
exercise of that power would not be vitiated 
merely for the reason that the same was not 
exercised against all or other members of the 
Bar practising at Bulandshahr. 

Zi. In the result this writ petition fails 
and is dismissed in limine. 

Petition dismissed. 
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Kailash Chandra, Applicant v. Ratan 
Prakash and another, Opposite Parties, 


Civil Revn. No. 2081 of 1969, D/- 22-2- 
1973 against order of R. D. Shukla 2nd Addl, 
Munsif, Allahabad, D/- 10-12-1969, 

Index Note:— (A) Civil P. C. (1968), 
O. 10, Rr. 1 and 2 — Statement of counsel 
of a party can be recorded under Rule 1 but 
mot under Rule Z — Counsel entitled to point 
out that statement made by him was under 
misapprehension of fact or lack of authority. 
AUR 1940 FC 25, Explained. (Para 4) 

Deoki Nandan and Tej Pal, for Appli- 
cant; $. P. Gupta, for Respondent. 


ORDER :— This is an application of the 
plaintiff for revision of the order dated 10th 
December, 1969 rejecting his application to 
withdraw a statement made by his counsel 
under Order 10, Rule 2, Civil P. C. The 
material facts are as follows :— 


2. The plaintiff applicant filed a suit 
for ejectment of the defendants from the pre- 
mises in question and for recovery of 
arrears of rent and damages, inter alia, alleg- 
ing that the defendant No. 1 was the 
tenant of the premises and the defendant 
No. 2 was a sub-tenant. He alleged that 
defendant No. 1 had illegally and without the 
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permission of the plaintiff sub-let the said pre- 
mises to the defendant No. 2. Both the de- 
fendants filed their separate written statement. 
The defendant No. 1 in his written statement 
pleaded that after about 14 or 2 years of the 
taking of the shop in suit on rent an agree- 
ment was arrived at between defendant No. 1 
and defendant No. 2 who was working at the 
shop as one of the employees of defendant 
No. { under which the tenancy of the shop 
in suit, the establishment and the business 
running therein were to belong to defendant 
No. 1 but the work at the shop was handed 
over to the defendant No. 2 who was to pay 
to the defendant No. 1 charges for each gar- 
ment made or tailored at the shop according 
to the agreed rates. He further alleged that 
the defendant No. 1 sub-let the shop in suit 
to the defendant No. 2. In this written state- 
ment the defendant No. 2 alleged that he 
was not sub-tenant of the defendant No. 1 
and supported the case set up by the defend- 
ant No. 1. 
Court after framing the issues recorded the 
statement of the counsel for the plaintiff 
under Order 10, Rule 2, Civil P. C. The 
learned counsel for the plaintiff stated, inter 
alia, that the tenancy was created in 1966 in 
favour of the defendant No. 1 and the de- 
fendant No. 1 sub-let the portion to the de- 
fendant No. 2 about 5, 6 months prior to 
the issue of notice. On 2nd December, 1969, 
an application 70-A-1 was filed by the plaintiff 
for withdrawing the said statement. It ap- 
pears that when the application was taken 
up on 2nd December, 1969 the learned coun- 
sel for the parties agreed that the said ap- 
plication should be decided at the time of 
the final disposal of the suit. The Court 
below therefore fixed 10th December, 1969 for 
final hearing. However, on 8th December, 
1969, the defendant filed an objection to the 
said application of the plaintiff dated 2-12- 
1969 and by another application he prayed 
that the application of the plaintiff and the 
objections thereon ‘should be disposed of be- 
fore the hearing of the suit. The Court 
below, therefore, heard the parties on the 
application 70-A of the plaintiff and the ob- 
jections thereon filed by the defendant and 
opposed the impugned order. 


3. It was contended on behalf of the 
applicant that the aforesaid statemcnt was not 
recorded under Rule 1 of Order 10, Civil 
P. C. but was recorded under Rule 2, of 
that order. The learned counsel argued that 
the provisions of Rule 2 did not entitle the 
Court below to record any statement of a 
counsel for the parties, such statement could 
be recorded only under Rule 1 and that too 
for the purpose of admission or denial of 
such allegations of fact as are made by the 
respective parties to the suit. Rule 2 of 
Order 10 provides for the oral examination 
of a party to the suit or his companion. It 
did not provide for the oral,examination of 
the counsel for the party. It was, therefore, 
urged that the statement of the counsel pur- 
ported to have been recorded under Rule 2 
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of Order 10, Civil P. C. by the Court below 
was not an admission of the plaintiff and, 
was, therefore, not binding on him. He 
could, therefore, point out the inaccuracy in 
the statement and seek withdrawal thereof. 
The learned counsel for the opposite party, 
however, contended that the statement of 
the counsel for the plaintiff was recorded by 
the Court below for ascertaining the date or 
the period when the sub-tenancy was said to 
have been created by the defendant No. 1 in 
favour of the defendant No. 2. The counsel 
for the plaintiff was therefore, called upon to 
make that clarification. Having made that 
statement op behalf of the plaintiff the latter 
was not entitled to resile therefrom and keep 
the matter vague and indefinite as before. 


4. The scope of the provisions of 
Rules 1 and 2 of Order 10 of the Code of: 
Civil Procedure is quite distinct. Rule 1 of 
Order 10 makes provision for ascertainment 
whether the allegations in the pleadings are 
admitted or denied. Jt provides that at the 
first hearing of the suit, the Court shall ascer- 
fain from each party or his pleader whether 
he admits or denies such allegations of fact 
as are made in the plaint or written state- 
ment and as are not expressly or by neces- 
sary implication admitted or denied by the 
party against whom they are made. Rule 2, 
however, deals with the oral examination of 
the party or any person able to answer any 
material questions relating to the suit by 
whom such party or his pleader is accom- 
panied. Statement of the counsel for the 
party may be taken under Rule 1, but there 
is no provision for recording the statement of 
the counsel for the party under Rule 2. A 
Statement recorded under Rule 1 or Rule 2, 
however, does not become part of the plead- 
ing of the party. Under Rule 3, it forms 
part of the record. A statement made under 
Rule 1 is conclusive against the party making 
the statement whereas a statement made under 
Rule 2 being part of the record is liable to 
be considered along with the other evidence 
and circumstances of the case. It may, how- 
ever, happen that in a particular case and 
in particular circumstances an inaccuracy in 
the statement may creep in. The question 
which arose for determination in the present 
case was whether it is open to a party to 
withdraw the statement which was alleged 
to have been made in a particular circum- 
Stance resulting in inaccuracy. In the case 
of Prithvi Chand v. Sukhraj Rai, 1940 FCR 
75 = (AIR. 1940 FC 25) it was observed :— 


“When counsel take on themselves the 
responsibility of making statements of fact to 
the Court, the Court is entitled to assume 
that those statements are true in every parti- 
cular, so that it may implicitly rely upon 
them. This is a rule which admits of no 
qualification. It is honourable obligation of 
the Bar and of great value in the adminis- 
tration of justice; we trust we shall not have 
occasion to draw attention to it again.” 
But this does not mean that under no cir-| 
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cumstances the party can come to Court and 
point out that a mistake had actually occur- 
red in making the statement and recall an 
admission made on such an error. In fact 
it would be the duty of the counsel for the 
party to bring to the notice of the Court 
the error which had crept in and the circum- 
stances in which the erroneous statement was 
made so that the error may not perpetuate. 
The Court in that event could go into the 
question to find out if the statement was made 
due to any inadvertence or under some mis- 
apprehension of fact or lack of authority or 
other reasons of the like nature. In the in- 
stant case the plaintiff in his application 70-A 
stated that in the statement of his counsel 
which had been recorded by the Court under 
Order 10, it appeared that due’ to some mis- 
_apprehension or misunderstanding it had been 
recorded that the tenancy was created in 1956 
in favour of the defendant No. 1 and the 
defendant No. 1 sub-let the portion: to the 


defendant No. 2 about 5, 6 months prior to - 


the issue of notice. He alleged that the re- 
cord of statement of the plaintiff's counsel 
was not accurate and the plaintiff discovered 
the mistake for the first time on Ist Decem- 
ber, 1969 while instructing his counsel for 
the final hearing. The learned counsel for 
the. applicant submitted that due to misap- 
prehension .r misunderstanding an imaccu- 
rate statement had thus been recorded. The 
plaintiff had further alleged in his application 
that he was not present when the said state- 
ment under Order 10 was recorded. No af- 
fidavit was filed along with this application. 
In the objection filed by the defendant, it 
was alleged that the plaintiff was present 
when the said, statement was recorded. The 
defendant also, however, did not file any af- 
fidavit in support of his objection. The Court 
below refused to allow the plaintiff to with- 
draw that statement on the ground that it 
had become a part of the pleadings and 
that no inconsistency between the statement 
and plaint allegations had been pointed out. 
The Court below, however, did not go into 
the question as to whether the statement was 
recorded under misapprehension or misunder- 
standing. It is not clear from the order 
sheet as to whether the plaintiff was present 
at the time when the said statement was re- 
corded. The plaintiff has contended that he 
was not present at that moment. This was, 
however, seriously disputed by the defendant, 
It could not therefore be said that the state- 
ment recorded under Rule 2 of Order 10 was 


the statement of a companion of the plaintiff, - 


even if a lawyer could be said to be a com- 
panion of a party. In these circumstances, 
it was n for the Court below to find 
out as to whether the statement was made 
by the counsel on the instructions of the 
plaintiff and at the time when the plaintiff 
was present in Court or not. I would, there- 
fore, send back the case to the Court below 
for finding out as to whether due to any mis- 
apprehension or misunderstanding the state- 
ment had been recorded under Rule 2, O. 10, 
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Civil P. C. resulting in the alleged inaccuracy 
in the statement and whether the plaintif was 
present at that moment. Eaa 
5. In the result the application for 
revision is allowed with costs. The orden 
dated 10-2-1969 is set aside and the case 1$ 
remanded to the Court below with the direc- 
tion to dispose of the application 70-A, and 
the objection thereto 72-C in the light of the 
observations made heretofore and in accor- 
dance with law. 
Revision allowed, 
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The Regional Transport Authority and 
another, Appellants v. Sri Ram, Respondent, 

Special Appeal No. 42 of 1971, D/- 25-1- 
1973, against judgment and order passed by 
U. S. Srivastava, J. in W. P. No. 625 of 1968, 
D/- 8-2-1971. 

Index Note:— (A) Motor Vehicles Act 
(1939), Ss. 58 (2), 64 (1) — Orders under 
these two sections are quasi-judicial — No 
special appeal can be maintained by autho- 
rities passing those orders against reversal of 
their orders in writ petition. 

Brief Note :—- (A) A judicial or quasi- 
judicial authority has no personal interest in 
the confirmation or reversal of its order pas- 
sed in its judicial or quasi-judicial capacity 
and, as such, it is mot competent for it to 
maintain a writ or file a special appeal against 
an order in a writ petition simply because the 
order passed by it has been reversed by a 
superior authority. (X-Ref:— Constitution 
of India, Art. 226).. Civil Appeal No. 878 of 
1963, D/- 6-1-1966 (SC), Rel on. (Para 4) 

Chief Standing Counsel Umesh Chandra, 
= Appellants; A. J. Fanthome, for Respond- 
en 


JAGMOHAN LAL, J.:— This special 
appeal has been filed on behalf of the Re- 
gional Transport Authority, Meerut Region 
and the State Transport Appellate (Tribunal), 
U. P. Lucknow against a decision of the 
learned single Judge of this Court dated 
February ‘8, 1971 passed in writ petition 
No. 625 of 1968. . 

2. The brief facts of the case were 
that the respondent Sri Ram was granted a 
stage carriage permit by the Regional Trans- 
port Authority, Meerut under the provisions 
of the Motor Vehicles Act, 1939 {hereinafter 
called the Act) for plying a bus on Buland- 
shahr-Jahangirabad route. On the authority of 
this permit he was plying a vehicle No. UPP- 
1456. On 25-6-1966 this vehicle met with a 
serious accident by catching fire as a result 
of which several passengers died and the bus 
was also burnt. The respondent then appli- 
ed for replacement of the vehicle under the 


same permit but no orders were passed on 
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that application. On the other hand, on 
July 29, 1966 a notice was issued to the res- 
‘pondent ander Section 60 of the Act to show 
cause as to why his stage carriage permit 
should not be cancelled. The respondent 
‘sent a reply to this notice on 4-8-1966. Sub- 
sequently the Regional Transport Authority 
passed an order suspending the permit of the 
wespondent. This permit was valid upto 12-1- 
1967. When the term of the validity of this 
permit was about to expire the respondent ap- 
plied for its renewal under Section 58. His 
application was, however, rejected by the Re- 
gional Transport Authority under sub-sec- 
tion (2) of S. 58. The ground for this rejec- 
tion was. probably that in the opinion of 
the Regional Transport Authority the res- 
pondent had not taken sufficient precaution 
in plying his bus which led to that unfortu- 
nate accident on 25-6-1966. Feeling aggriev- 
ed by this order of rejection passed by the 


Regional Transport Authority the respondent - 


filed an appeal before the State Transport 
Appellate (Tribunal), U. P. Lucknow under 
Section 64 (1) (e). It may be mentioned that 
in connection with that accident the driver 
and the conductor of the bus had been pro- 
secuted. Both of them were, however, acquit- 
ted. By the time the appeal of the respond- 
ent was heard by the Tribunal this judgment 
of acquittal had been passed. The respon- 
dent requested the Tribunal to take that judg- 
ment also into consideration before deciding 
the appeal. That judgment was not, however, 
taken on record by the Tribunal who also 
dismissed the appeal filed by the respondent. 


3. Feeling aggrieved by this decision 
the respondent filed a writ petition in this 
Court in which he impleaded the Regional 
Transport Authority and the Tribunal as o 
PE The learned Single Judge, who 
decided the writ petition, was of the opinion 
that this judgment of acquittal which had 
come into existence subsequent to the deci- 
sion of the Regional Transport Authority but 
before the appeal was disposed of by the 
Tribunal, should have been taken into con- 
sideration by the Tribunal and thereafter he 
should have passed such orders in the appeal 
as he considered fit. He acccordingly quash- 
ed the order passed by the Tribunal and re- 
manded the case to that authority for dis- 
posal of the appeal in accordance with law 
after taking into consideration the judgment 
of the magistrate in which the acquittal of 
the respondent’s driver and conductor had 
been recorded. It is against this decision that 
the present special appeal has been filed by 
these two authorities. l 

4. A preliminary point has been 
raised on behalf of the respondent that these 
authorities which are quasi-judicial autho- 
rities and whose orders passed under Sec- 
tions 58 (2) and 64 (1) are quasi-judicial 
orders, had no locus standi to file this special 
appeal. We are of the opinion that this pre- 
liminary point has considerable force in it. 
In our opinion a judicial authority or quasi- 
ljudiciat authority has no personal interest in 
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the confirmation or reversal of its order pas- 
sed in its judicial or quasi-judicial capacity 
and, as such, it is not competent for that 
authority to maintain a writ under Art. 226 
or file an appeal against such order simply 
because the order passed by that authority 
has been reversed by a superior authority. 


5. The Supreme Court in Civil Ap- 
peal No. 878 of 1963, State Transport Autho- 
rity Tribunal and Regional Transport Autho- 
rity, Meerut v. Mohd. Luqman Shariff decid- 
ed on 6-1-1966 had also taken the same view. 
Their Lordships refused to entertain the ap- 
peal filed by these bodies even though a cer- 
tificate of fitness had been granted by the 
High Court. It was observed by them 


“We do not propose to entertain this ap- 
peal because, in our opinion, the Transport 
Authorities are not entitled to. come to this 
Court challenging the decision of the High 
Court. If the parties aggrieved by the order 


-had come to this Court it would have been 


another matter. That being our view we 
direct that the certificate issued by the High 
Court should be cancelled.” 


6. The learned Standing Counsel argu- 
ed that the appeal to the Supreme Court filed 
under Art. 132 stands on a different footing 
from an appeal provided by Rule 5 of Chap- 
ter VIII of the Rules of this Court which 
permits the filing of.a special appeal against 
the judgment of a Single Judge. It is true 
that under Art. 132 an appeal lies to the 
Supreme Court only after obtaining a certi-~ 
ficate from the High Court that the case in- 
volves a substantial question of law as to 
the interpretation of the Constitution or is 
otherwise fit for appeal, or when the Supreme 
Court itself grants special leave to appeal. 
But in this case the certificate was not can- 
celled by the Supreme Court on the ground 
that no substantial question of law was in- 
volved but on the ground that the appellants, 
who were the transport authorities in that 
case, were not entitled to file the appeal chal- 
lenging the decision of the High Court. It 
is obviously based on the rule of judicial dis- 
cipline. If the order passed by a judicial 
authority is reversed by a superior Court it 
is not for that authority to appeal against 
that decision which would virtually amount 
to saying that the decision of the higher 
authority is incorrect while its own decision 
iè correct. ‘That appears to be the reason 
Why these transport authorities, who had 
passed quasi-judicial orders, were not allowed 
to appeal against the order of the High Court. 
So far as the provision about filing of a 
special appeal is concerned Rule 5 of Chap- 
ter VIL of Rules of Court is similarly word- 
ed as Art. 132 of the Constitution. There is 
also another Bench decision of this Court 
in Rent Control and Eviction Officer, Allaha- 
bad y. Dr. M. M. renee is 1972 All LJ 
647 = (AIR 1972 All 559) in which the 
Rent Control and Eviction Officer who had 
passed an order under Section 7-A of the 
U. P. (Temporary) Control of Rent and Evic- 
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tion Act was not allowed to file a special ap- 
peal against a judgment of a learned Single 
Judge under which his order was quashed on 
the writ petition filed by an aggrieved party. 
In our opinion, the position of a Rent Con- 
trol and Eviction Officer who passes an -order 
under Section 7-A of the aforesaid Act is not 
different from the position of the Regional 
Transport Authority or the Tribunal passing 
an order under Section 58 (2) or Section 64 


of the Act. 


7%. The learned Standing Counsel then 
contended that if a party aggrieved by an 
order passed by the Regional Authority or 
the Tribunal files a writ petition in which 
only these authorities are impleaded as op- 
posite parties, they cannot, on the same prin- 
ciple, be permitted even to contest the writ 
petition which would amount to a canvassing 
on their part that their orders are correct, 
and it would mean that the writ will be 
decided ex parte. In our opinion the contest 
in -the writ petition even by these authorities 
and thereby canvassing for the correctness of 
their orders stands on a different footing from 
contesting the order passed by this Court 
holding their decisions to be incorrect, by 
way of special appeal or an appeal to the 
Supreme Court. 


8. In such cases where no private 
party is interested but the State is interested 
in upholding the orders passed by these quasi- 
judicial authorities, it would be proper to 
implead the State also as an opposite-party 
to the writ petition. Even if the petitioner 
does not implead the State the Chief Stand- 
ing Counsel on receiving notice of the writ 
on behalf of the quasi-judicial authorities can 
request the Court to implead the State Gov- 
ernment. Once the State Government is im- 
pleaded as a party, it can also file a special 
appeal or an appeal to the Supreme Court. 
In this case State Government was not a 
party. The preliminary objection, therefore, 
succeeds, 


9, On merits also the appeal has no 
force. The learned Single Judge has simply 
directed the Tribunal to take into considera- 
tion the judgment of the criminal Court 
acquitting the driver and the conductor of 
the respondent, which had come into exist- 
ence after the passing of the Regional Trans- 
port Authority's order appealed against and 
then to dispose of the appeal. No exception 
can be taken to this direction. It will be for 
the Tribunal to consider what weight should 
be given to that judgment in deciding the 
points involved in the appeal. j 


10. We accordingly dismiss this ap- 
peal. The stay order dated 5-4-1972 is vacat- 
ed. In the circumstances of the case the 
parties shall bear their own costs. 


Appeal dismissed. 


~ 
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Amroj Singh, Defendant-Appellant v. Ram 
cing Singh and others, Plaintiff-Opposite 
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Second Appeal No. 649 of 1962, DJ- 
5-1-1973 against judgment and decree of 
Addl. Civil J. Pratapgrah, D/- 14-9-1962. 


Index Note:— (A) Co-owners — Joint 
Jand — Right of a co-owner to make con- 
struciioms om a joint land. 


Brief Note:— (A) Where the co-owner 
could make out a case that he is entitled to 
make constructions at a particular place, he 
should be allowed to do so but he is not en- 
titled to make any constructions on any other 
portion of the joint land and to exclusively 
appropriate the same to the detriment of the 
other co-owners, (in this case the co-owner 
was allowed to re-erect a wall in place of 
remnants of the old wall for making the 
premises safe and habitable). ATR 1951 AI 
199 (FB) and (1895) ILR 18 All 115 and 
(1890) ILR 12 All 436 (FB), Rel. on. 

(Para 8) 

Kesri Bir Pd., for Appellant; S. C. Das 
and H. N. Tilhari, for Respondents. 


SUDGMENT:— This is a defendant’s 
appeal arising out of a suit for joint posses- 
sion over the land shown by letters A B E 
H C D and for permanent injunction to res- 
train him from interfering with the plaintiff's 
possession over the land shown by letters 
U X Y Z in the map of the Commissioner 
dated 12-8-1960. The defendant is the brother 
of the plaintiff. It was alleged by the plain- 
tiff that the parties to the suit were living 
jointly in the house which existed on plot 
No. 408, the main door of which is towards 
the north. He further alleged that in 
February, 1960, the eastern wall as well a 
portion of the western wall of the Hats were 
got demolished by the defendant and with a 
view to make further constructions the de- 
fendant got dug the foundation. The plain- 
tiff stated in the plaint that if the construc- 
tions were allowed to be made his passage 
for ingress and egress would be blocked. He 


also alleged that by the action of digging the. 


foundation the defendant had interfered with 
the joint possession of the plaintiff over the 
property in question. 

2. The defendant-appellant contested 


the suit on a variety of grounds. He alleged 


that a partition between him and the plaintiff 
had taken place Jong ago and the parties were 
in possession of their respective portions of 
the property in question. He also alleged 
that he intended to make constructions in 
the portion which was in his ownership and 
possession and the plaintiff would in no way 
be affected by the same. The trial Court 
dismissed the suit. On appeal by the plain- 
tiff the decree passed by the trial Court was 
reversed and the suit was decreed. 
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3. Agerieved, the defendant has now 
come up to this Court in second appeal. 


4. The learned counsel for the defen- 
dant-appellant urged that both the courts 
below had recorded a concurrent finding of 
fact that no partition between the plaintiff 
and the defendant had taken place. Both 
the parties were, therefore, co-owners of the 
said property. The defendant being a co- 
owner and having made some constructions 
on the land jointly owned by the parties, 
would not be liable to be dispossessed there- 
from. The learned counsel for the respond- 
ent, however, urged that a co-sharer is not 
entitled to exclusively appropriate to himself 
any portion of the Jand to the detriment of 
the other co-sharers and the appellate Court 
below was, therefore, justified in granting the 
reliefs prayed for by the plaintiff. 


5, The legal position in regard to the 
right of the co-owner for demolition and in- 
junction in respect of the joint iand was con- 
sidered by a Full Bench of this Court in the 
case of Chhedi Lal v. Chhotay Lal, AIR 
1951 All 199 (FB). In that case the Full 
Bench laid down: 


“The question of the right of co-sharers 
in respect of joint land should be kept- sepa- 
rate and distinct from the question as to 
what relief should be granted to a co-sharer, 
whose right in respect of joint land has been 
invaded by the other co-sharers either by €x- 
clusively appropriating and cultivating land 
or by raising constructions thereon. While 
a co-sharer is entitled to object to another 
co-sharer exclusively appropriating land to 
bimself to the detriment of other co-sharers, 
the question as to what relief should be 
granted to the plaintiff in the event of the 
invasion of his tights will depend upon the 
circumstances of each case. The right to 
the relief for demolition and injunction will 
be granted or withheld by the Court accord- 
ing as the circumstances established in the 
case justify. The Court may feel persuaded 
to grant both the reliefs if the evidence esta- 
blishes that the plaintiff cannot be adequately 
compensated at the time of the partition and 
that greater injury will result to him by the 
refusal of the relief than by granting it. On 
the contrary, if material and substantial in- 
jury will be caused to the defendant by the 
granting of the relief, the Court will no 
doubt be exercising proper discretion in with- 
holding such relief. Each case will be decid- 
ed upon its own peculiar facts and it will be 
left to the Court to exercise its discretion 
upon proof of circumstances showing which 
side the balance of convenience lies. That 
the Court in the exercise of its discretion will 
be guided by considerations of justice, equity 
and good conscience cannot be overlooked 
and it is not possible for the Court to lay 
down an inflexible rule as to the circum- 
stances in which the relief for demolition and 
injunction should be granted or refused.” 


In the instant case, a commissioner was ap- 
pointed by the trial Court to inspect and 
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prepare a site-plan. The map prepared by 
the commissioner is dated (2-8-1960. It was 
reported by the commissioner that the honse 
shown by letters A B E H C D was at the 
time of his inspection in possession of the 
defendant. A portion of this house marked 


.A BC D is the pucca Osara with six openings 


towards North. A drain flows from point Z 
towards the East. The eastern portion of 
the said house along the line B E, was found 
to be used as a kitchen by the defendant. 
The walls A, D, D, C. C, H, E and A, B 
were found to be Pucca walls. There was, 
however, no wall along the line E B which was 
covered by a Tatia. It was pointed out by 
the defendant to the Commissioner that at 
the place E B there did exist a Pucca wall, 
but the same had fallen down, The commis- 
sioner also found that between the two pre~ 
mises there was an open space shown by 
letters E F J I G CH. The commissioner 
found that along the line H C’ G I bricks 
had been placed but they were not plastered. 
Bricks were found to have been inserted bs- 
tween G. E and G. I. Mud wall was found 
to be existing at the placs E F having a height 
of about 4 feet. The commissioner also 
found an open space between F J which was 
being used by the parties. Along the line E H 
he found two doors which opened towards the 
south, Both the courts below found the land 
in dispute in joint possession of the parties. 
The appellate Court below decreed the suit 
on the ground that the defendant was not 
entitled to make constructions to the detri- 
ment of the plaintiff as the plaintiff was also 


entitled to use every inch of the Jand of plot 
No. 408. 


_ 6. A Division Bench of this Court held 
in the case of Najju Khan v. Imtiaz-ud-Din, 
(1895) ILR 18 All 115 that one of several 
joint owners of Jand is not entitled to erect a 
building upon the joint property without the 
consent of the other joint owners, notwith- 
standing that the erection of such building 
may cause no direct loss to the: other joint 
owners. The ratio of the case was that the 
Jaw did not favour one co-sharer adversely 
to the other co-sharers making a partition in 
his own favour. and selecting the portion of 


og Jand he liked by erecting a building upon 
it. 


17. This decision was based upon the 
decision of a Full Bench in the case of Shadi 
v. Anup Singh, (1890) {LR 12 All 436 (FB). 
In that case one of several co-sharers in a 
mahal had begun to erect certain Kachcha 
buildings upon the common land whereupon 
another co-sharer, three or four days after 
the building had commenced, brought a suit 
for an injunction to restrain the continuance 
thereof, on the ground that the defendant was 
ousting the plaintiff as a co-sharer from a 
portion of the common Jand. It was found 
that the defendant was building upon land 
which was m excess of the share which would 
come to him on partition, and that on parti- 
tion the plaintiff conld not be adequately 
compensated. Whe Full Bench held that the 
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plaintiff was entitled to a perpetual injunc- 
tion restraining the defendant from proceed- 
ing further with the building, and directing 
that the building so far as it had praceeded 
be pulled down. and prohibiting th defen- 
dant from building on the land as exclusive 
owner at any future time. Jt was also held 
that it was for the defendant-appellant to 
show that the lower appellate Court had ex- 
ercised a wrong discretion in granting the 1n- 
junction, and that, this not having been shown, 
the High Court ought not to interfere. 


8. In the present case it was esta- 
blished by the plaintiff that the defendant 
wanted to make certain encroachments on 
the portion of the land shown by letters E F 
J IGG I H and had further threatened to 
make encroachments on the other portions of 
the joint land. The appellate Court below 
found it equitable to grant the injunction 
prayed for. The defendant-appellant has not 
been able to show why the discretion exercis- 
ed by the appellate Court below be interfered 
With. He, however. could make out a case 
that he was entitled to re-erect a wall at the 
place shown by letters E B. The commis- 
sioner had found that the premises shown 
by letters A BEH C D had the walls on 
three sides and there were remnants of the old 
Wall at the place E B. The defendant could, 
therefore, re-erect a wall at the place E B 
in order fo make the premises safe and habit- 
ble. He, however, is not entitled to make 
any encroachments on any other portion of 
the joint land and to exclusively appropriate 
the same.to the detriment of the plaintiff, who 
is another co-sharer in the said property. 


9. In the result, the appeal is partly 
allowed and the decree passed by the appel- 
Jate Court below is modified only to the ex- 
tent that the defendant may re-erect a wall 
at the place B E shown in the map of the 
commissioner dated 12-2-1960, which shall 
form part of the decree. In other respects, 
the decree passed by the appellate Court 
below is confirmed. 

10. In the circumstances of the case 
the parties shall bear their own costs. 

Appeal partly allowed. 
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K. N. SRIVASTAVA, J. 

Sahu Deoki Nandan, Appellant v. Naren- 
dra Kumar and another, Respondents. 

Ex. First Appeal No. 299 of 1969, DJ- 
31-8-1973, against order of R. C. Saxena, 
Dist. ¥., Bijnor, D/- 19-9-1969. 

Limitation Act (1963), Sectiom 15 (1) 
and Arficle 134 — “Application for execu- 
ton of a decree” includes application by an 
auction-purchaser for delivery of possession. 

Where an auction-purchaser has been 
restrained by an order of temporary injunc- 
tion from taking delivery of possession of 
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the property purchased, the period during 
which he was so restrained must be excluded 
while computing the period under Article 134. 
AIR 1935 Cal 333, Dissent; AIR 1959 SC 
198, Referred. (Paras 14, 17) 

Gyan Prakash, for Appellant; V. K. 
Khanna, Rishi Ram, Girdhar Malviya, 
Shanti Bhushan, for Respondents. 


JUDGMENT:— This is an Execution 
First Appeal arising out of the following 
facts: 


Sahu Deoki Nandan, judgment-debtor 
objector. was the owner of a certain premi- 
ses situated in the city of Bijnor. This house 
was sold on 5-3-1955 in execution of a dz- 
cree in Suit No. 41 of 1952 and was pur- 
chased by Narendra Kumar, respondent. 
There were other incumbrances on this pro- 
perty. The purchase was made subject to 
the prior incumbrances. 


2. Sahu Deoki Nandan had mort- 
gaged this house with the District Co-opera- 
tive Bank Limited, Bijnor., for a certain 
amount. The Bank filed Suit No. 4 of 1955 
for recovery of the amount due under the 
mortgage. The mortgage money had not 
been paid by Narendra Kumar with the re 
sult that the house was sold in execution 
of this decree on 3-12-1968 for Rs. 68.000/-. 
The Bank withdrew the amount due to it 
out of this money and Rs. 37,000/-, the 
balance, remained in court custody. 


3; Meanwhile, five other creditors of 
Sahu Deoki Nandan filed an application for 
ratable distribution. We are not concerned 
with that application in this appeal. 


4. The sons of Sahu Deoki Nandan 
filed a suit, No. 7 of 1955, with the allega- 
tion that the property was joint family pro- 
perty and was not liable to be sold in execu- 
tion of any decree which had been obtained 
against Sahu Deoki Nandan in his personal 
capacity. The mortgage suit by the District 
Co-operative Bank had been filed before the 
house was purchased by Narendra Kumar in 
the auction. Therefore, an application was 
made by the Bank for impleading Narendra 
Kumar as a defendant in Suit No. 4 of 
1955. - This application was resisted by 
Narendra _Kumar on the ground that the 
sale in his favour had not been confirmed 
and the sale had taken place during the 
pendency of the suit, and, therefore, he 
should not be made a party in the suit. This 
objection of Narendra Kumar prevailed and 
the application of the Bank for impleading 
Narendra Kumar as a party was rejected. 


5. In the suit, a son of Sahu Deold 
Nandan had filed an application for staying 
the confirmation of the sale in favour of 
Narendra Kumar. The stay order was pass- 
ed on 17-6-1955. On 19-10-1955 the stay 
order was modified and Narendra Kumar, 
who was a party in Suit No. 4 of 1955, was 
restrained from taking possession of the 
house during the pendency of the suit. The 
sale was thus confirmed in favour of Naren- 
dra Kumar on 7-11-1955, 
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6. Sahu Deoki Nandan made an ap- 
plication in the execution court that he was 
entitled to the amount of Rs. 37,000/-, which 
was in the custody of the court, while Naren- 
dra Kumar made an application that by the 
auction sale he had become the owner of 
the property and, as such. he was entitled to 
the amount of Rs. 37.000/-. which was lying 
in the custody of the Court. The applica- 
tion of Sahu Deoki Nandan did not find 
favour with the executing court and it was 
dismissed. It was ordered that Narendra 
Kumar was entitled to receive that money. 
It is against this order that Sahu Deoki 
San has filed this Execution First Ap- 
peal. 


7. The first contention of the learned 
counsel for the appellant was that in Suit 
No. 4 of 1955, which the Bank had filed 
against appellant on the basis of the mort- 
gage. Narendra Kumar had given a state- 
ment that be had no concern with the pro- 
perty in dispute and, as such, he should not 
e made a party to the suit. The objection 
which Narendra Kumar made to the applica- 
tion of the Bank for impleading him as a 

arty has been read over to me. Narendra 

umar did not say that he had no con- 

cern with the property. All that he stated 

was that the sale in his favour had not been 

confirmed, and that the sale had taken place 

during the pendency of the suit and, there- 
(Contd. on Col. 2) 


184. For delivery of possession by a 
pace of immovable property at a sale 
n execution of a decree. 


9. Had the matter been so simple, 
there would have been no difficulty in hold- 
ing that Narendra Kumar did not make any 
application for delivery of possession within 
a year from 7-11-1955 and, therefore, his 
claim to take the property as auction pur- 
chaser was barred by time. But, I find, that 
in Suit No. 7 of 1955, which the son of Sahu 
Deoki Nandan had filed, the Court had pas- 
sed an order injuncting Narendra Kumar not 
to take delivery of possession of the disputed 
property which was sold to him, till the deci- 
sion of the suit. That suit was pending 
when these applications for the refund of the 
money were made. 


10. The question would, therefore, 
arise as to whether Narendra Kumar could 
take delivery of possession in view of the 
specific order of a Civil Court that he was 
not to take delivery of the property purchased 
by him in an auction in execution of the 
decree. Had he disobeyed this order, he 
would have been guilty of disobeying the 
order of the Court, and, therefore, so long 
as this injunction order against him was sub- 
sisting, certainly he had no right to move 
an application for delivery of possession of 
the property purchased by hi 

11. In this connection, reference can 


be made to Section 15 of the Limitation Act, 
which reads as below: 


1974 AIL/10 IV G—12-13 


S. Deoki Nandan v. Narendra Kumar (Srivastava J.) [Prs. 6-12] 


AIL 145 


fore, he was not a necessary party to the 
mortgage decree and, as such, he should 
not be impleaded. This objection of Naren- 
dra Kumar found favour with the trial court 
and the application of the Bank to implead 
Narendra Kumar as defendant was rejecied. 
From a perusal of the objection of Narendra 
Kumar I find it as a fact that the above con- 
tention of the appellant has no force in it. 
Nowhere even by implication Narendra 
Kumar mentioned that he had no concern 
with the property in dispute. The learned 
counsel for the appellant contended that in 
view of the admission of Narendra Kumur, 
he was now estopped from claiming the pro- 
perty as his. As Narendra Kumar never 
made such a statement that he had no con- 
cern with the property therefore, the ques- 
tion of estoppel against him does not arise. 


8. The other argument of the learned 
counsel for the appellant was that the sale 
was confirmed on 7-11-1955 and, as provid- 
ed under Art. 134 of the Limitation Act, 
1963, the auction purchaser had to make an 
application for delivery of possession within 
one year from the date of the confirmation 
of the sale and because no such application 
was made by the auction purchaser, there- 
fore. his right as auction purchaser was extin- 
guished and Sahu Deoki Nandan became the 
owner of the property by adverse possession. 
Article 134 of the Limitation Act, 1963, reads 
as below: 


One year When the sale becomes 


absolute. 


“S. 15 (1). In computing the period of 
limitation prescribed for any suit or applica- 
tion for the execution of a decree, the in- 
stitution or execution of which has been 
Stayed by injunction or order, the time of the 
continuance of the injunction or order, the 
day on which it was issued or made, and the 
day on which it was withdrawn, shall be ex- 
cluded. 

(2) In computing the period of limitation 
prescribed for any suit of which notice has 
been given in accordance with the require- 
ments of any enactment for the time being 
in force, the period of such notice shall be 
excluded.” 


12. Learned counsel for the appellant 
contended that Section 15 of the Limitation 
Act would apply only in those cases where 
a suit or an application for execution of a 
decree had been stayed by injunction or order 
of a Court. He contended that the applica- 
tion for delivery of possession by an auction 
purchaser could not come within the defini- 
tion of “application for execution of the 

” and, therefore, Section 15 would 
not come to the aid of Narendra Kumar. I 
have heard the Jearned counsel for the ap- 
pellant at length on this point An applica- 
tion for execution of a decree is made by a 
decree-holder and all other applications which 
are made by the decree-holder or the auction 
purchaser or the representatives of the decree 


146 AIL [Prs. 12-19] S. Deoki Nandan vV. Narendra Kumar (Srivastava J.) 


holder or even by a judgment debtor are all 
applications made in the execution procced- 
ings. The question, therefore, would arise 
that does Section 15 of the Limitation Act 
apply only to the decree-holder or his assignee 
who makes the execution application or even 
to the auction purchaser. There can be no 
doubt whatsoever that an auction purchaser 
hes to make an application for delivery of 
pescession in the same execution proceeding 
which started on the basis of the execution 
as slication made by the decree-holder. Hs 
has no right to make such an application 
sernrately in a separate proceeding. It has, 
therefore, to be decided that the expression 
“in execution of the decree” is to be inter- 
preted narrowly so as to include only a 
decrce-holder or his assignee or in a wide 
sense so as to include other persons who are 
also entitled to take one or the other advan- 
tne: in the execution proceedines when limi- 
tation is prescribed to their applications also. 


13. The learned counsel for the ap- 
pellont relied on a Division Bench decision 
of the Calcutta Hieh Court in Jatendra 
Chandra Bandopadhya v. Rebateemohan Das, 
(ATR 1935 Cal 333). In this case the follow- 
ing observation was made by the Bench: 


“Section 15, Limitation Act, however, re- 
fers to a suit or an application for the ex- 
ecution of a decree. The application for deli- 
ery of possession by the auctioneer purchasers 
may be treated as an application in execu- 
tion proceeding but it cannot be treated as 
an application for execution.” 


14, Certainly it is an application 
made in an execution proceedings, and there 
is no dispute that this cannot be treated as 
an application for execution. A perusal of 
Schedule I of the Limitation Act makes it 
abundantly clear that Arts. 118 to 135 of 
the Limitation Act relate to the limitation 
prescribed for making applications in specific 
c2¢25. In this very category Art. 134 of the 
Limitation Act alto comes. Therefore, an 
auction purchaser has to make an application 
fer delivery of possession within ohe year 
and this application has to be made in the 
execution proceedings itself. A harmonious 
interpretation has to be given to the sections 
and articles of the Limitation Act, and, there- 
fore. the words “application for execution” 
used in Section 15 of the Limitation Act can- 
net be narrowly interpreted so as to include 
only a decree-holder and his assignee, other- 
wise an auction purchaser, for whom limita- 
tion for making an application for delivery 
of possession is prescribed as one year, would 
not be entitled to the benefit of Section 15 
of the Limitation Act. In my opinion this 
could never have been the intention of the 
legislature to put such a narrow interpreta- 
ition to Section 15 of the Limitation Act. 


15. It would be worthwhile to men- 
tion here that the Division Bench of the 
Calcutta High Court did not give any reason 
as to why Section 15 of the Limitation Act 
would not apply to an auction purchaser. 


A.I. R. 


16. The other case which was relied 
upon by the learned counsel for the appellant 
was a Supreme Court decision in Siraj-ul- 
Haq Khan v. Sunni Central Board of Waqf, 
U. P., (AIR 1959 SC 198). Their Lordships 
of the Supreme Court observed as below: 


“It is plain that, for excluding time under 
this section, it must bs shown that the in- 
stitution of the suit in question had bera 
stayed by an injunction or order; in othsr 
words, the section requires an order or am 
injunction which stays the institution of the 
suit. And so in such cases falling undsr 
Section 15, the party instituting the suit 
would by such institution be in contempt of 
Court. If an express order or injunction is 
produced by a party that clearly meets the 
requirements of Section 15.” 


17. In the instant case, there was a 
clear order made by a Civil Court in a suit 
in which Narendra Kumar was a party, that 
Narendra Kumar was not to take delivery of 
possession of the property in dispute which 
he had purchased in the auction sale, till 
the disposal of the suit. Had Narendra 
Kumar made such an application, he would 
certainly have been guilty of contempt of 
Court, and if he did not make such an ap- 
plication, would the argument be available 
to the other party that he did not make an 
application within a year of the date of con- 
firmation of the sale, as provided under Arti- 
cle 134 of the Limitation Act, and, therefore, 
he is not entitled to take delivery of posses- 
sion and his claim over the property is barred 
by time? This would certainly be placing an 
auction purchaser like Narendra Kumar in a 
very awkward position because in one case 
he is liable for contempt of Court and im 
the other he is liable to lose his property. 
Every wrong has a remedy. Any auction 
purchaser put in this position is entitled to 
his remedy in a Court of law, and in this 
view of the matter also, I am of the opinion 
that Section 15 of the Limitation Act fully 
applies to this cass. 


18. The other case cited by the leart- 
ed counsel for the appellant was Deutsche 
Asiatesche Bank v. Hira Lal Burdhan and 
Sons, (AIR 1919 Cal 706). This case does 
not help the appellant at all. In this re- 
ported case the right to sue was not suspend- 
ed by an order or injunction by a Civil Court 
but due to the declaration of war, and, there- 
fore. Section 15 of the Limitation Act was 
rightly not applied to the facts of this re- 
ported case. 


19. For the reasons given above, I 
am, therefore, of the opinion that both the 
contentions of the learned counsel for the 
appellant have no force in them. The appeal 
is, therefore, dismissed with costs. 

Appeal dismissed. 
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M. N. SHUKLA AND K. N. SETH, JJ. 


Dr. C. B. Singh, Appellant v. The 
Cantonment Board, Agra, Respondent. 


First Appeals Nos. 429, 430 and 434 
of 1958. D/- 12-9-1973, against judgment 
and decree of P. C. Jain, ist Addl. Civil 
J., Agra, D/- 31-5-1958. 

(A) Tort — Negligence — Accident 
due to collision of car with traffic island 
— Liability of local authority for dama- 
ges. 

If a danger is created or suffered to 
be created by a local authority, (such as 
a traffic island in a street, without suit- 
able precautions), it would be liable for 
damages for negligence under the com- 
mon law. 1921-3 KB 132 and (1938) 1 All 
ER 339, Relied on; (1942) 1 All ER 304 
and (1945) 2 All ER 458, Referred to. 

(Para 7) 

The duty to take care may flow from 
common law. Negligence is nothing but 
the breach of a duty to take care. The 
basic duty of care or precaution is al- 
ways implied where a danger has been 
created by a person or authority irres- 
pective of the fact whether Legislature 
has authorised or not the creation of 
such danger. (Para 8) 


Where a motor ear collided with 
a traffic island and it was found that it 
was due to unsatisfactory lighting 
arrangements by the Cantonment Board, 
it was held liable for damages for the 
injuries caused. (Para 16) 


(B) Cantonments Act (1924), Ss. 108, 
116 and 117— Cantonment Board-—— Duty 
to remove undesirable obstructions in 
streets and public places vested in it — 
Failure to remove — Accident resulting 
from — Liability of the Board for dama- 
ges. 


There is a statutory duty on the Can- 
tonment Board to maintain streets and 
erections on them which are vested in it 
and are under its management, direction 
and control. It is also its duty to remove 
undesirable obstructions and projections 
in streets and other public places, such 
as traffic islands and traffic rotaries which 
become undesirable obstructions. It is of 
no consequence whether the Board put 
up such traffic islands with or without 
authority. (Para 5) 


Where it is found that the traffic 
island has become a source of danger to 
the public, the failure to remove or ta 
modify it and take suitable precautions, 
would constitute negligence on the part 
of the Board. (Para 5) 


(C) Tort — Negligence — Accident 
duc to dangerous traffie island Evi- 
dence of negligence — Previous and sub- 
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sequent accidents at same place — Rele- 
vancy. j 

The fact that previous accidents had 
occurred on the same road-crossing is 
relevant on the question of negligence 
of the Cantonment Board. (Para 17) 


(D) Tort — Contributory negligence 
— What is — Accident by motor car col- 
liding with dangerous traffic island main- 
tained by the Cantonment Board without 
due precautions. 


On facts it was held that the plain- 
tiff was not guilty of contributory negli- 
gence. (Para 22) 

There is no principle of law which 
enjoins on the users of the road to be 
extra-astute. A driver prudent and rea- 
sonable, is not expected to drive on the 
assumption that he would meet with im- 
probable obstructions on the hishway, 
otherwise there would be impetus to law 
breakers. A person driving at night has 
a right to assume that the road ahead of 
him is bereft of obstructions and that 
dangers around are indicated by proper 
safeguards or forewarnings in the shave 
of signals by light ete. {Para 22) 

(Œ) U. P. Motor Vehicles Rules, 1949, 
R. 187 — Use of dazzle lights and dip 
lights —- Contributory negligence. 


Under Rule 197 a District Magistrate 
may, by notification prohibit the use of 
dazzle lights under certain circumstan- 
ces. But the duty to eschew dazzle lights 
causing danger or inconvenience does 
not depend upon the notification and can- 
not be said to have been waived by the 
absence of a notification (Obiter). 

(Para 18) 

Where a motor driver collided with 
a dangerous traffic island negligently 
maintained by the Cantonment Board 
the driver cannot be guilty of contribu- 
tory negligence by reason of his not using 
head-lights but only dip lights. 

(Para 20) 

(©) Tort — Damages — General and 
special — Distinction — Proof. 

The most important remedy avail- 
able to a victim of tort is award of da- 
mages. The conventional classification of 
damages is made under two heads — 
General and Special. General damages 
are those which the law presumes to flow 
from the negligence. These damages must 
be proved, but it is not necessary to 
allege them in detail in the statement of 
claim, Special damages are some specific 
item of loss which is the result of the 
negligence in the particular case al- 
though it is not presumed by the law to 
flow. from the negligence as a matter of 
particulars of all special 
damage must be given. 


Another classification is based on the 
distinction between damages which are 
capable of substantially exact pecuniary 
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assessment and those which are not. In 
this sense “special damages” refers to 
loss which is capable of exact pecuniary 
assessment. Jt includes loss of earnings 
suffered by the plaintiff which has ac- 
crued by the date of the trial. It also in- 
cludes such other items as legal expenses, 
loss of pension rights, reduction of pros- 
pects of marriage and even the conse- 
quent inability to pursue his hobby ete, 
General damages on the other hand may 
be said to refer to non-pecuniary loss 
such as pain and suffering, loss of expec- 
tation of life, loss of amenity ete. It 
covers the injury itself and not merely 
the consequences of the injury. It is not 
necessary that the injury must result in 
a disability, permanent or partial. (1879) 
4 QBD 406 at p. 407, Winfield on Tort 
page 685 English edn., Relied on. 
(Paras 23, 24) 
The underlying principle is the sanc- 
tity of human personality. Applied to 
tort, it means damages resulting from 
the loss or impairment or bodily injury 
irrespective of whether there is loss of 
earning capacity or amenities. Munkman 


on “Damages for personal injuries and 
death”, 4th Edn. p. 102, Referred to. 
Forrester v. Pugh, (1955) CLY 741. The 


Mediana, (1900) AC 113 at p. 116: Char- 
lesworth on ‘Negligence’, 5th Edn., P. 
137; Heaps v, Perrite Ltd., (1937) 9 All 
ER 60, Rel. on. (Para 24) 


Gopal Behari and V. K. S. Chau- 
dhary, for Appellant; K. L. Misra and 
Swami Dayal, for Respondent. 


M. N. SHUKLA, J. :— These are 
three connected appeals by the plaintiffs 
from the judgment and decree of the Ist 
Additional Civil Judge, Agra, in the three 
suits for damages founded on tort. The 
suits were consolidated and decided by a 
common judgment and hence the appeals 
may also be disposed of by one judg- 
ment. All the suits were dismissed with 
costs and hence these appeals were pre- 
ferred. However, the appellant Dr. C. S. 
Patel in First Appeal No. 434 of 1958 
arising out of suit No. 223 of 1955 is dead 
and hence that appeal has become in- 
fructuous and is dismissed. We are now 
left with First Appeals Nos. 429 and 430 
of 1968 arising out of Suits Nos. 222 and 
224 of 1955 respectively. The defendant 
in the three suits was the same, namely, 
the Cantonment Board, Agra. 


2. Dr. ©. B. Singh instituted sui? 
No. 222 of 1955. He was at that time a 
Professor and Head of the Department 
of Surgery in the Medical College, Apra 
and a renowned Surgeon, having an ex~ 
tensive practice, Dr. R. V. Singh institut- 
ed suit No. 224 of 1955. He was at that 
time a Professor of Clinical Surgery at 
the Lucknow Medical College. The alle- 
gations in the two plaints were almost 
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identical. They were that at about 10 p.m, 
on 10-4-1955 Dr. C. B. Singh along with 
Dr. C. S. Patel and Dr. a V. Singh and 
Miss Patel, niece of Dr. S. Patel, were 
going to see the Taj a the car owned 
and driven by Dr. C. B. Singh. Dr. C. B. 
Singh was driving the car with his usual 
care and at a very moderate speed of 
about 15 miles per hour. The car sudden- 
ly collided with a traffic island at the 
crossing of the Mall and Metcalf Road 
(now known as General] Cariappa Road), 
The said traffic island was wrongly and 
negligently built by the defendant Board 
at a very inconvenient spot in or about 
the middle of the Mall Road. There were 
no overhead lights on the traffic island 
nor any other light near it. It was not 
equipped with ruby lights so as to make 
it noticeable for vehicles using the road 
at night. The defendant Board was 
charged with the duties of lighting the 
streets and other public places, main- 
taining streets and roads and removing 
for purposes of public safety undesir- 
able obstructions in streets and roads 
and keeping them safe for vehicular 
traffic. As a result of the collision the 
occupants of the ear including the three 
plaintiffs, suffered injuries which gave 
severe physical pain and great mental 
shock to them. There was a permanent 
impairment of certain organs of the body 
which had affected their earning capaci~ 
ties for life and resulted in loss of ins 
come due to inability to do professional 
work. Dr. C. B. Singh and Dr. V. R. Singh 
claimed Rs. 30,000/- each as damages and 
compensation as a result of this gross 
negligence, misfeasance and malfeasance, 


3. The defence of the Canton= 
ment Board, inter alia, was that the oc- 
currence took place on 10-4-1955 which 
was the Teej day (3rd day after the full 
moon) and at 10 pm. it was not dark 
and the moon was full and bright that 
the alleged incident was due to the gross 
negligence of the plaintiff himself as he 
was driving his car rashly and negligent- 
ly and at excessive speed that since the 
accident was due to the negligence of tha 
plaintif he was not entitled to claim 
damages. As regards the traffic island in 
question, the defence was that it has 
been bona fide constructed by the de- 
fendant Board with the approval and 
directions of the police authorities who 
were responsible for the control of the 
traffic. that other necessary precautions 
to warn public of the existence of such 
island had been taken by the Board and 
that due to limited funds at the disposal 
of the Cantonment Board reasonable 
arrangement had also been made for 
lighting hours according to the phases of 
the moon. It was denied that the plain- 
tiffs suffered any permanent or serious 
injury. It was submitted that the amount 
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of damages claimed was imaginary and 
excessive. 


Å. The first vital question which 
arises for decision in the case is whether 
the Cantonment Board. Agra was legally 
liable to the plaintiffs for damages in 
respect of the collision or accident with 
the traffic island. The finding recorded 
by the trial Judge was that the Canton- 
ment Board was under no statutory duty 
- to place a traffic sign or erect a traffic 
island. Such duty might have been cast 
under the Motor Vehicles Act on the 
State Government which had not been 
impleaded as a defendant in the suits. 
At all events, the Cantonment Board was 
not legally liable either under the Can- 
tonment Act or under the Motor Vehi- 
eles Act for any collision which took 
place on account of the impact with the 
traffic island. We are unable to endorse 
the findings of law recorded by the court 
below. 

5. Section 116 of the Cantonment 
Act, 1924 prescribed the duties of the 
Board. Clause (a) refers to the lighting 
of street and other public places. Clause 
(e) deals with ‘removing, on the ground 
of public safety. health or convenience, 
undesirable obstructions and projections 
in streets and other public places’. Clause 
(h) refers to ‘constructing, altering and 
maintaining streets, culverts, markets, 
slaughter-houses, latrines, privies, uri- 
nals, drains, drainage works and sewe- 
rage works’. Section 108 of the Canton~ 
ments Act is important, It provides: 

“108. Property:— Subject to any 
special reservation made by the Central 
Government all property of the nature 
hereinafter in this section specified which 
has been acquired or provided or 15 
maintained by a Board, shall vest in and 
belong to that Board and shall be under 
its direction, management and control 
that is to say. 

(2) all streets and pavements, stones 
and other materials thereof, and also all 
trees, erections, materials, implements, 
and things existing on or appertaining to 
streets.” 


It is thus clear that there is a statutory 
duty on the Board of maintaining streets 
and hence the streets as well as all erec- 
tions existing on them are property which 
vests in the Board and belongs to it and 
+s under its direction. management and 
control. It is also the statutory duty of 
the Board under Section 116 (e) to re- 

ove undesirable obstructions and pro- 
jections in streets and other publie pla- 








the Board that it should adopt any mea- 
sure, other than those specified in Sec- 
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tion 116, likely to promote the safety, 
health or convenience of the inhabitants 
of the Cantonment. Therefore, the Board 
cannot avoid its responsibility for main- 
taining and managing streets and remov- 
ing undesirable obstructions and projec- 
tions etc. It is of no consequences as to 
whether the Board is under any statu- 
tory duty or other obligation to construct 
traffic islands. Even though the duty to 
erect such traffic rotaries may fall on 
some other authority, once such erection 
is made on the streets which vest in the 
Board and are maintained, controlled and 
managed by it, it becomes its duty to 
prevent it from becoming an  undesir- 
able obstruction, Any erection or con= 
struction existing on a read may be in- 
trinsically undesirable in all circumstan- 
ces or it may become undesirable in the 
absence of reasonable precaution and, 
care which are a condition precedent to 
its utility. It may, therefore, not be cor- 
rect to exclude altogether such erections 
on the streets as a traffic rotary, never- 
theless if it is constructed at an incon- 
venient site or is not equipped with re-, 
quisite measures of safety and becomes, 
dangerous for the public using it, it 
would surely become undesirable ob- 
struction and it would be the statutory 
duty of the Board under Section 166 (e) 
to remove such obstruction. Any con- 
struction existing in the middle of a 
highway necessarily implies some ob- 
struction, though its harmful consequen- 
ces may be mitigated and it may even 
be converted into a useful device by tak- 
ing recourse to certain preventive mea- 
sures. If on an appraisal of evidence ini 
the case we come to the conclusion that 
the traffic island in question became a 
source of danger to the public, there 
would be no escape from the conclusion 
that the Board acted negligently by fail- 
ing to perform its duty of removing or 
modifying the same. In that view of the 
matter the question as to who was res- 
ponsible for initially constructing the 
rotary loses its importance. 


5-A. Since however, the definite 
case of the defendant was that it had 
constructed the traffic island at the cross- 
ing of the Mall and the Metcalf Road 
where the accident took place, we may 
address ourselves also to the question as 
to who was responsible for constructing 
the traffic island in question. Section 75 
of the Motor Vehicles Act empowers the 
State Government or any other autho 
rity authorised in this behalf by the 
State Government to place or erect a 
traffic sign in any public place for the 
purpose of regulating the motor vehicle 
traffic. The State Government may by 
notification delegate this power to any 
District Magistrate or Superintendent of 
Police or in the Presidency Towns, the 
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Chief Presidency Magistrate or the Com- 
missioner of Police. The particulars of 
such traffic signs are provided in the 
IX Schedule of the Act. They, are how- 
ever, different from a traffic refuge or 
rotary, to use a technical term. Section 
91 of the Motor Vehicles Act empowers 
the State Government to make rules for 
the purpose of carrying into effect the 
provizons of Chapter VI which relates 
to control of trafic Under clause (2) the 
rule making power includes the follow- 
ing items:— 
Peaereecaaccasnave 

(e) the maintenance and manage- 
ment of parking places and stands and 
the fees, if any, which may be charged 
for their use. 

(i) generally, the prevention of dan- 
ger, injury or annoyance to the public 
or any person, or of danger or injury to 
property or of obstruction to traffic; and 

(Í) any other matter which is to 
be or may be prescribed. 
There is a provision in the U. P. Motor 
Vehicles Rules, 1940 for erection of is- 
lands for the purpose of facilitating the 
crossing of the road by the public. Rule 
184 is the relevant rule corre:ponding to 
Section 91 (2) (i). It runs as follows:— 

“With reference to sub-sections (J) 
and (2) of Section 75 of the Act, the Dis- 
trict Magistrate or the registering autho- 
rity, may. in any public place cauze, sign 
beards or notice boards in such script as 
may be appropriate to be exhibited, or 
marks to be made on the surface of the 
road, for the purposes, of regulating 
motor vehicle traffic, and may also cause 
islands or refuges of such character as he 
may consider appropriate, to be erected 
for the purpose of facilitating the cross- 
ing of the road by the public: 

Provided that no such island or re- 
fuce shall be erected without the consent 
of the authority having jurisdiction over 
such public place, if the said erection en- 
tails breaking the road surface. 


(b) The signs or notice boards, which 
may be erected under the provisions of 
this rule may include sign of the design 
shown in the ninth Schedule of the Act.” 
The above rule shows that the power to 
erect traffic refuges has been conferred 
on the District Magistrate o1 the resister- 


ins authority under the Motor Vehicles 
Act, which is the Regional Transport 
Officer. There was therefore, no stalu- 


tory duty cast on the Cantonment Board 
to construct a rotary, but as we have 
observed, this has no bearing on the 
liability of the Board for keeping it free 
from danger. The Board cannot take 
helter under the plea that it is absolv- 
ed of the responsibility on the ground 
‘that it did not possess any statutory au- 
thority to construct the traffic island, On 
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the other hand, this places the Board in 
a worse position, inasmuch as it cannot 
claim even the mitial statutory protec- 
tion for the existence of such island on 
the street The Board was under a sta- 
tuiory duty to maintain the streets free 
from obstacles. 


6. In the present case we further 
find that the defendant has failed to 
prove its positive defence that it had 
constructed the traffic island with the 
approval and directions of the police au- 
thorities who were responsible for the 
control of the traffic. The Board has not 
adduced evidence of any written permis- 
sion from the police to do so. Sri N. N. 


Rai (D.W 5) who was Sub-Divisional 
Officer of the Cantonment Board, Agra 
from October, 1947 to May, 1957 stated 


that the island in question was construct- 
ed at the suggestion of the local police, 
its pattern was given by the Assistant 
Superintendent of Police and the Traffic 
Inspector We are not impressed by this 
plea of the alleged oral permission. When 
the plaintifis served a notice on the Can- 
tonment Board, Agra after the collision of 
the car against the said traffie island, Sri 
S. L. Khurana, Executive Officer, Can- 
tonment Board addressed a letter dated 
2-7-1955 (Exhibit Ka 7) along with a draft 
of the Board’s reply to the notice. In the 
leiter it was mentioned that (a) all the 
islands and lighting arrangements there~ 
on had been put up under instructions 
from and with the approval of the police 
authorities Sri M. C. Tyagi. Senior Su- 
perintendcnt of Police, Allahabad was 
examined on commission and he in his 
reply dated 8-7-1955 (Exhibit 8) said, 
“The lighting arrangements are poor as 
red reflectors have not been put. This 
was pointed out in 1952 to PW.D. Engi- 
neer also. There is no record to show 
that it was approved“. When the atten- 
tion of Sri Tyagi was drawn to Exhibit 
8 he said, "I must have looked into the 
records as the last sentence of the reply 
reads”, “There is no record to show that 
it was approved”. Sri Khurana (D.W. 9) 
Executive Officer of the Cantonment 
Board, Asra was unable to give any rule 
or regulation under which the Board was 
under an obligation to consult the police 
for constructing a traffic island. He ad- 
mitted that he had no personal know- 
ledge of the circumstances under which 
the island in question was constructed in 
1950, that there was no written instruc- 
tion from the police aboui the pattern of 
the island as it existed before the date 
of the accident. We have seen how Sri 
Tyagi repudiated the assertion that the 
island had been built with the anproval 
of the police. Sri Khurana further stat- 
ed, “If the police desired that an island 
should be put in a coniested area, then 
it should not be objected. It is a matter 
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for the police. In case any unwise sug- 
gestion is made and that is obviously 
dangerous for the publie safety then ob- 
jection could be made by the Board”. 
Although he stated in a general way that 
the islands were constructed under the 
directions and instructions of the police, 
he conceded, “I am not conscious of hav- 
ing seen any such record”. Sri M. N. Rai, 
Sub-Divisional Officer of the Cantonment 
Board, Agra clearly admitted in his de- 
position, “I was the highest officer in the 
Engineering Department of the Canton- 
ment Board. The care and maintenance 
of the road was under me”, Thus, there 
is no documentary evidence of approval 
by the police and the oral evidence 
adduced by the defendant is negatived 
by the repudiation at the instance of 
Sri Tyagi, Senior Superintendent of 
Police. Therefore, the Board has failed to 
prove that the traffie island was con- 
structed on the directions and with the 
approval of the police. Surely, it was not 
the case of the Board that it was con- 
structed at the instance of the District 
Magistrate or Regional Transport Officer 
as contemplated by ,Section 75 of the 
Motor Vehicles Act read with Rule 184. 
Quite apart from the statutory duty, the 
common law also casts a duty an the 
Board to keep the streets free from ob- 
structions which were either undesirable 
from their very inception or became so 
for failure to take reasonable precau- 
tions. It is not disputed by the defendant 
that the traffic island was erected by it. 
In our opinion a Board or local authority 
by constructing a traffic island places up- 
on itself a self-imposed duty to keep it 
immune from danger and take reasonable 
care so that it does not become a trap 
or danger spot to the public. If the local 
body by its own unskilful intervention 
creates dangers or traps, it would be 
liable for its negligence to those wha 
suffer thereby. This obligation is reinforc- 
ed where the streets vest in the Board 
and the law enjoins on it the control and 
management of the roads and keeping 
them safe for user by the members of 
the public. To quote Halsbury (Laws of 
England, 3rd Edition, Volume XIX at 
page 316), “The duty is a duty to exer- 
cise reasonable skill and care having re- 
gard to the protection which the public 
are entitled to expect“. It is a common 
law duty cast on the local authorities 
such as the Cantonment Board. even 
though there may not be a statutory duty 
(of course, in the instant case we have 
held otherwise). If the Board fails to 
exercise reasonable care in properly 
maintaining the traffic rotary, then it be- 
comes guilty of common law negligence, 


notwithstanding that it may not occasion 
breach of any statutory duty. The birth 
of such common law duty is a necessary 
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concomitant of the march of civilisation, 
With the advance of traffic of motor cars 
and other fast moving vehicles on the 
roads the local authorities in whom such 
roads vest must undertake to keep them 
reasonably free from danger. 


T. There jis abundant authority 
for the proposition that if a danger is 
ereated or suffered to be created by a 
local authority, it would be liable to 
damages for negligence under the com- 
mon law. In Sheppard v. Glossop Corpn., 
(1921) 3 KB 132 Bankes, L.J. said at 
page 140: 


“And I think it will be found that 
wherever a plaintiff has succeeded in 
establishing a liability it has been not 
for merely omitting to light a part of the 
district but for making it dangerous un- 
less it is sufficiently lighted AERES 
In summing up his views at page 140 
Scrutton, L. J. observed that in cases 
governed by the Public Health Act, 1875 
the local authority, although under no 
obligation to light the streets, would be 
liable for: 

aoak negligence in putting posts 

in a highway without warning, and neg- 
ligence in placing traps and dangers in 
the streets and not lighting them at 
night.” 
The above remarks apply with full force 
to the instant case, as it is admitted by 
the Board that it constructed the trafie 
island. 

In Polkinghorn v. Lambeth Borough 
Council, (1938) 1 All ER 339 the mere 
fact that the defendant council had erect- 
ed the refuge and bollards was regarded 
as sufficient to throw a continuing duty 
to keep them adequately lighted. They 
were, therefore, held liable to the plain- 
tiff in respect of the injury he had sus 
tained. In that case an illuminated bol- 
lard at one end of a tram refuge had 
been damaged in an accident. The defen- 
dant council had placed a light upon it, 
but this light had, for some unexplained 
reason, gone out. As a result of this, the 
plaintiff's motor car collided with the 
bollard and the plaintiff was injured. 
There was evidence that compulsory 
street lighting under Section 130 of the 
Metropolis Management Act, 1855 was in 
full force. Slesser, L. J.. however. in his 
judgment did not place any reliance on 
Section 130. He said that the defendants, 
having utilised their statutory power to 
place the refuge in the roadway. were 
bound to exercise reasonable care to 
prevent injury to others. They had fail« 
ed in their obligation, and there was no 
explanation to excuse their non-perform-< 
ance of it. Scott, L. J. said that it was the 
duty of the defendants, under their sta-« 
tutory obligation to light the street, to 
see that the refuge was sufficiently light- 
ed, But he added that whether the care 
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Was regarded from the point of view of 
statutory duty or from the common law 
duty, the failure to maintain the light 
was all that it was necessary for the 
plaintiff to prove. Farwell, J. preferred 
to deal with the case as one of negligence 
and he expressed no opinion as to statu- 
tory duty. In his opinion the failure to 
light the bollard was a negligent act on 
the part of the defendants He held, "The 
bollard represented an obstruction to the 
highway, and to leave it unlighted in 
the dark was common law negligence.” 
Thus, all the three members of the 
court held that the case should be decid- 
ed on the ground of negligence. Only 
Scott, L.J. thought: that it could also be 
rested on breach of statutory obligation 
to light the street. 


In Foster v. Gillingham Corporation, 
(1942) 1 All ER 304 a local authority 
erected a barrier across a highway near 
a crater made by a bomb. Hurricane 
lamps were placed upon the barrier, but 
the lights were extinguished by a strong 
wind. The man whose duty it was to 
attend to the lamps failed to visit them 
on the night in question The respondent, 
who was riding a bicvcle along the 
street, received injuries through collid- 
ing with the barrier. The local authority 
contended that the barrier was erected 
without negligence and that they had not 
been negligent in leaving it unlighted It 
was held that the appellants having plac- 
ed the obstruction in the highway were 
under a duty to keep them lighted. There 
was evidence of negligence for which 
they were in law responsible, and the 
respondent was entitled to recover dama- 
ges in respect of the injuries received. It 
may be noted that in Foster's case the 
barrier was not erected under a statu- 
tory duty to erect that particular tyne 
of obstruction. It was made under a duty 
imposed by the ‘Towns Improvement 
Clauses Act, 1847 to enclose dangerous 
holes in streets. In other words, the de- 
fendants had put the obstruction on the 
highway without having in a sense the 
authority of Parliament to put it there 
Still it was held that although there 
might be no specific obligation to light, 
the local authority was under common 
law liable to take reasonable care when 
exercising its statutory power, 


The entire case law on the subject 
was reviewed in the leading case, Fisher 
v. Ruislip, Northwood Urban District 
Council and County Council of Middle- 
sex, (1945) 2 All ER 458 (468). In that 
ease an air-raid shelter which had been 
erected by the second respondent under 
the powers contained in the Civil Defence 
Act, 1939 was under the management of 
the first respondents. The shelter was 
equipped with an external lighting sys- 
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tem. At the time of the accident the 
lights were not in operation and the 
plaintiff, collided with it and sus- 
tained injuries. The question for de- 
termination of the court was whether the 
respondents owed a duty to the appellant, 
as a member of the public lawfully using 
the highway, to take reasonable steps, 
by lighting or otherwise, to warn him of 
the danger. It was held: 


(i) the Civil Defence Act, 1939, did 
not impose a duty on the undertakers to 
exercise care in respect of the construc- 
tion or maintenance of shelters erected 
by them If the legislature authorised the 
construction and maintenance of a work 
which would be safe or dangerous to the 
public according as to whether reason- 
able care was taken or not in its con- 
struction or maintenance, the fact that 
no duty to take such care was expressly 
imposed by statute could not be relied on 
as showing that no such duty existed. 


(ii) there was no distinction between 
a Statutory power and a common law 
power where all that the statute did was 
to authorise in general terms the con- 
struction of an obstacle on the highway 
which would be a danger to the public 
unless precautions were taken. The under- 
takers in each case, by exercising a 
power, whether statutory or common 
law, placed themselves in a relationship 
to the public which from its very nature 
imported a duty to take care. 


(iii} it was a misconception to treaf 
a duty to take care as a duty to light 
the obstruction. The duty was to take 
reasonable steps to prevent the obstruc- 
tion becoming a danger to the public and 
to give the public due warning of its 
existence both by night and day 
In his memorable judgment Lord Greene, 
M. R. described in graphic language the 
grim consequences which would ensus 
if the local authorities failed to perform 
their duty of taking reasonable care with 
regard to the streets vesting in them. He 
observed as follows (at page 468): 


“I feel bound to point out that if the 
view expressed in Wodehouse's case 
(Wodehouse v. Levy, 1940 2 KB 298) were 
correct and local authorities in the 
metropolitan area had acted upon it 
(which happily they did not) the streets 
of London would have been littered with 
emashed vehicles and the bodies of their 
occupants. Moreover, the argument is 
quite inapplicable in a case (such as the 
present) lying outside the area of com- 
pulsory street lighting. Is it to be said 
that if a local authority outside that area 
chooses not to exercise the permissive 
power of lighting its streets it is entitled 
to leave street refuges unlighted? If so, 
it would be sheer murder. If, on the other 
hand, the local authority in such a case 
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is under a duty to take reasonable pre- 
cautions and lighting the refuges is the 
only reasonable precaution to take. what 
becomes of the argument that there can 
be no duty to light them unless the sta- 
tute imposes it?” 


8. Thus, the rule is too well esta- 
blished to permit any doubt that the duty 
to take care may flow from common law. 
Negligence is nothing but the breach of 
a duty to take care. That duty arises by 
reason of a relationship in which one 
person stands to another person or au- 
thority. Such relationship may arise in a 
variety of circumstances. The simplest 
instance where it arises is when a person 
exercises his common law right to use 
the highway By doing so he places him- 
self in relationship to other users of the 
highway which imposes upon the local 
authority controlling and managing the 
highway, a duty to take care.. The basic 
duty of care or precaution is always im- 
plied where a danger has been created 
by a person or authority, irrespective of 
the fact as to whether the Legislature 
has authorised or not the creation of such 
danger. The common law duty is to give 
warning of the danger which one has 
placed on the way. Therefore, our con- 
clusion is that the defendant was both 
under statutory and common law duty of 
preventing the traffic island from becom- 
ing a trap or source of danger to the 
users of the road. If its failure to exercise 
reasonable care in this regard is proven, 
it would be a plainiv negligent act on 
the part of the Cantonment Board. 


o Q The crux of the case, there- 
fore, is as to whether in the circumstan- 
ces the Cantonment Board failed to ob- 
serve the necessary care and precaution 
and could be legitimately blamed for 
negligence. For that purpose it will be 
necessary to examine as to what was the 
real cause of the accident. In paragraph 
6 of his plaint in Suit No. 222 of 1955 
Dr. ©. B. Singh made an averment that 
the said collision was caused directly due 
to the gross negligence of the defendant 
Board and various acts of commission 
and omission were set out in detail The 
first allegation therein is that the Board 
constructed the traffic island at a spot 
where the width of the road did not war- 
rant it. Sri M. C. Tyagi in his deposition 
admitted that one had to be very careful 
while negotiating the bend at that parti- 
cular spot as the Metcalf Road crossed 
the Mall Road at a peculiar angle, that 
the Mall Road was narrower than its 
width, that this happened due to the 
various angles of the cross roads and 
that “Metcalf Road crossing was almost 
blind unless you come on the Mall and 
one had to slow down and take curves 
by negotiating the traffic island even 
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when one was going on the Mall to the 
Taj’. Dr. C. B. Singh deposed that the 
road was narrower at the place of the 
accident, to negotiate the curve at that 
crossing the car had to be slowed down 
and then with an effort the curve was 
to be negotiated and that even in the day 
time it was a difficult crossing. In his 
inspection note the trial Judge has men- 
tioned that the island was almost at the 
centre of the cross roads. It, therefore 
follows that the island was built in the 
middle of the road at a place where the 
road was very narrow and hence the 
Board acted negligently in constructing 
it at that site Jt is significant that the 
Executive Engineer had actually suggest- 
ed the widening of the road Reference 
may be made in this connection to his 
note dated 9-7-1952 on the letter Exhibit 
32 to the following effect: 

“I may also state that the very small 
traffic islands on the Mall Road. at the 
junction of Metcalf Road and Gwalior 
Road and other places are not safe due 
to poor visibility during the nights. They 
need enlarging and widening of the 
erossing itself.........” 


10. The traffic island seems to 
have been clumsily constructed also. It 
was admittedly built in a cross pattern 
with four wings protruding in each di- 
rection. It was argued on behalf of the 
appellant thai the cross shaped island 
was not conducive to the free flow of the 
traffic The evidence shows that the cross- 
shaped islands were not found in the 
Municipal area of Agra. Sri N. N. Rai 
(D.W 5) the then Sub-Divisional Officer 
of the Cantonment Board. Agra. stated 
that islands of this pattern existed at 
three crossings of the Mal] Road only 
and the islands on the crossings of Pra- 
tap Pura and Shamsabad and Taj Road 
were round. It appears that the cross- 
Shaped islands are considered inappro- 
priate and are not suitable for free flow 
of the traffic. It is obvious that vehicles 
have to swerve round the protruding 
portions and particularly where the road 


is narrow, islands of such pattern are 
bound to present great disadvantage for 
the free flow of traffic. Sri N. N. Rais 


attention was drawn to a passage at 
page 376 of the Journal of Indian Roads 
Congress (June 1955) which gave the 
various shapes of the islands and to 
paragraph 81 wherein it was stated. “The 
Central island is most efficient when its 
outline is composed of a series of curves 
of large radii. avoiding corners. Sharp 
corners are handicaps to traffic flow and 
lead to the formation of unused areas. 
The outline of the island may be made 
symmetrical but sometimes such a de- 
sign may hamper flow of traffic on some 
portions of the rotary”. The witness par- 
ried the question by saying that he was 
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not an expert and was merely an Engi- 
neer. He was, however, unable to deny 
whether the islands with corners were 
depreeated in road science. Sri S. L. Khu- 
rana (DW. 9) Executive Officer of the 
Cantonment Board, Agra, was questioned 
about the existence of cross-shaped is- 
tands at any other place in Agra. He re- 
plied that he had not seen the islands at 
other places so minutely and so he could 
not say whether cross-shaped islands 
existed anywhere The reply of the wit- 
ness was clearly evasive and suggested 
that cro$s-shaped islands were not found 
elsewhere because they were unsuitable 
for the flow of the traffic Hence, there 
appears to be force in the plaintiffs alle~ 
tation that the pattern of the traffic is- 
tands self spelt danser to the traffic and 
ihe Board acted negligently in adopting 
such pattern for the islands. 


11. It was admitted in the writ- 
ten stntfement that there was no over- 
head leht exactly over the island in 
question It was, however, pleaded that 
there was a hanving light just a little to- 
wards the South of the island which 
served the purpose of over-head light 
Sri M. C. Tyagi in his letter dated 28/29- 
§-1955 (Exhibit 6) pointed out that all 
the erossings were narrow and ill light- 
ed, the islands did not possess red reflec- 
tors with the result that .ometimes the 
passenters failed to observe the presence 
of a traffic island. The rem=dies suagested 
by him were that the erossings should 
be widened, there should be an over- 
hanging light at the top of the island and 
all the islands should be painted in black 
and white stripes with red reflectors 
placed on them. In our opinion the ab- 
sence of over-hanving light adversely 
alfected the visibility of the trafe island 
and the Board was responsible for it 


12. Dr. C. B. Singh in his state- 
ment said that at the time when he 
wa; driving there were no warning sig- 
nals or indications of the crossing on the 
coad, there were no red lights or ruby 
“wht, .o as to make the tsland noticeable 
io the vehieles using fhe road at night 
The «allegations to that effect made in 
the plaint were not demed in the writ- 
ten -tatement On the other hand. the 
plea tuken was that the police autho- 
cities did not give any directions with 
regard to the fixing of the ruby lights to 
the rotary in question as they did not 
eonsider it necessary in view of the fact 
that the painting of the traffic island in 
white and black was enough. In our 
opinion the black and white paint by 
.tself was not sufficient fo give adequate 
protection to a motorist who was going in 
a dip position, the paint would not be 
visible. The plaintiff further stated in his 
statement that there was dust on the site 
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of the island, the road was all dusty and 
so he did not notice any white or black 
paint. The plaintiffs statement is corro« 
borated by the admission of Sri M. C, 
Tyagi that the white paint on the brick< 
edgings on the Mall Road did not shine 
due to heavy dust in Agra Thus, it ap 
pears that even though the traffic island 
was paintad black and white perodically 
by the Cantonment Board, it was not 
visible on account of being overlaid with 
dust. We find no reason to disbelieve the 
plaintiff's statement on that account 
Hence, the Cantonment Board did not 
discharge its duty of care which it owed 
to the users of the road. 


13: It is admitted case of the de= 
fendant that at the time of the accident 
the street lights were not burning and 
had been switched off. It was not a dark 
night but Teej day (3rd day after the 
full moon) and at 10 pm. there was 
bright moonlight. According to the prac< 
tice of the Cantonment Board lighting 
hours were fixed in accordance with the 
varying phases of the moon. On 10-4- 
1955 the lighting hours fixed were from 
6-30 p.m. to 9-30 pm, as the moon was 
expected to have become visible long 
before 9 pm. on that day. In our opinion 
the defendant Board neglected its duty 
of care by not making proper arrange~« 
ments for lighting the road and depend- 
ing merely on the natural light of the 
moon In Whiting v. Middlesex County 
Council, (1947) 2 All ER 758 Fisher's 
case (supra) was referred and it was held 
that even fhough the street lights were 
present, danger lights were not provid= 
ed and hence the County Council had 
failed to discharge its own legal duty. 
It was observ2-d that the existence of 
normal street lighting did not absolve 
the defendants from their duty to ensure 
that the shelter was so illuminated’ or 
otherwise distinvuished that it would not 
be a danger to the users of the highway. 
In Morrison v. Sheffield Corporation, 
11917) 2 KB 866 street lighting wa, pros 
hibited under Defence of Realm Regu-« 
lations, the plaintiff collided with one 
of the spiked guards and suffered serious 
injury. It was held that the defendants, 
an urban authority, had not taken rea= 
sonable measures to neutralise the dan 
ger to the public lawfully using the road 
and hence the plaintiff was entitled to 
maintain the action. 


14. The visibility could also be 
seriously hampered by the presence of 
the trees casting their shadows on the 
road. In that situation the presence of 
street lishts would be very essent'al and 
mere moonlight would not be sufficrent 
to warn the users of the road of the ex- 
istence of any traffic island. Dr. C. B. 
Singh deposed that there were big tall 
trees around the place of accident, stands 
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ing between the road and the boundary 
wall of bungalow No. 33, there were 
Some trees standing between the boun- 
dary wall of bungalow No. 20 and the 
road and some trees also stood inside 
the boundary wall of bungalow No. 20, 
the trees were of Nim, Shisham and Siras, 
Shadows were being cast of the trees and 
he could only dimly see men moving 
around, the light of the moon was visi- 
ble on the surface of the road in patches 
and that a few of those trees still stood. 
The inspection note of the Jearned Judge 
dated 23-3-1958 mentions that a Siras 
tree was Standing just near bungalow 
No. 20. that a pit was shown to him by 
the plaintiff near the said bungalow and 
outside the boundary and it was said 
that a tree formerly stood there at the 
time of the accident which had been cut 
away The Judge noticed that undoubt- 
edly there was some depression but it 
could not be said definitely as to whe- 
ther formerly any tree had stood or not 
at that spot. Both Sri S. L. Khurana 
D.W. 9) and Sri N. N. Rai (D.W. 5) stat- 
ed that no tree had been cut down or 
removed from the crossing after the acci- 
dent. Sri N. N. Rai added that there was 
only one big tree standing in front of 
bungalow No. 20, that there were no 
other big trees standing outside the bun- 
galow around the traffic island though 
there were shrubs about 3 or 4 ft. high. 
He could not say how many trees were 
standing in the compounds of the bun- 
Zalows near the crossing Sri N. N. Rai 
(D.W. 5) deposed that he did not remem- 
ber that any shadow was cast from the 
only tree which was standing in front 
of bungalow No. 20. He. however, admit- 
ted that in the moonlit night the shadow 
of the tree was no doubt cast. He could 
not say whether the length and size of 
the shadow would depend upon the posi- 
tion of the moon from the horizon. On 
the evidence the existence of the trees 
on the road and their shadows being cast 
en the road cannot be ruled out. 


15. It is significant that the de- 
fendant Board became wiser after 


the 
event. The island was remodelled and 
the crossings were widened after the 


accident Sri N. N. Rai (D.W. 5) admitted 
that after the accident the shape of the 
island was changed and it was now an 
oblong one instead of being cross-shaped, 
that while prior to the accident there 
was an over-hancing light at a distance 
of 15 ft. to the south of the crossing, 
after the accident the light was shifted 
to just above the island. The witness was 
not able to deny that after the accident 
the island was admitted to be defective 
in so many respects and the defects were 
removed. Sri N. N. Rai (DW 5) also ad- 
mitted that the widening of the road at 
the place of the accident by the Canton- 
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ment Board was made at the instance of 
the police authorities in August. 1955. 
Thus, it is manifest that the very defects 
which formerly existed with regard to 
the traffic island and the surrounding 
place were later appreciated by the 
Board itself and they were accordingly 
removed. If such defects had not existed 
at the time of the accident, in all proba- 
bility the accident would not have oc- 
curred. This circumstance, therefore, 
lends support to the plaintiffs allegation 
that the Board did not carry oul its duty 
of reasonable care in maintaining the 
road on which the traffic island stood. 
Even in his letter dated 5~8-1955 (Exhi- 
bit 9) Sri M. C. Tyagi was constrzined to 
point out that the reflectors fixed to the 
traffic island on the Mall Road did not 
reflect at all with the rezult that the is- 


land still remained obscure when the 
two vehicles were crossing, that there 
was, therefore, something wrong either 


with the angle of the reflectors with 
which they had been fixed or they were 
not good at all, as they did not shine and 
were useless. 


16. The evidence in the case fully 
establishes that the lighting arrange- 
ments made by the Cantonment Board 
were far from satisfactory. We have al- 
ready commented on the practice of the 
Board lighting the roads according to the 
phases of the moon. We wish to empha- 
sise the risk inherent in depending en- 
tirely on the moon light. Specially in a 
case like the one in hand where the aœ- 
cident occurred not long after moon rise 
it would be highly imprudent to switch 
off the light and depend on the natural 
light of the moon for warning the motor 
drivers of the existence of traffic islands. 
According to the statement of Lakshman 
Prasad (D.W. 4) the time for the moon 
rise on 10-4-1955 was 8 hours. 29 minutes 
and 40 seconds. The accident occurred at 
about 10 p.m, Dr. C. B. Singh stated that 
the moon was just coming on the hori- 
zon and there was only the shadow of 
the trees but no moon-lisht on the road. 
A suggestion was put to Sri N. N. Rai 
(D.W. 5) that the dusk and rising of the 
moon were the worst time for visibility. 
Be that as it may, we are not convinced 
that at the time of the accident the moon 
would have been so bright as to dispense 
with the necessity of artificial lights. It 
is the admitted case of the defendant 
Board that at the time of the accident 
the street lights had been switched off. 
It was too much to expect enough natu- 
ral light on a Teej day within a short 
space of the rising of the moon. There is 
positive material on record to indicate 
that the lighting arrangements in the 
Cantonment area at Agra were inade- 


quate and poor. Exhibit 33 in suit No, 
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222 of 1955 is a resolution dated 31-1- 
1963 which reads as under:— 


“To consider the letter ......... dated 
22nd January, 1953 from the Station 
Staff Officer. Agra in connection with the 
arrangement of street lighting in Agra 
The Executive Officer 
to put the scheme.” 


Sri S. B. Bhattacharya (D.W. 2) Inspec- 
tor of street lights in the Cantonment 
Board, Agra stated that the lighting time 
on 10-4-1955 was till 9-30 p.m.. the ris- 
ing time of the moon that day was 8-30 
p.m. and the lights were put out after 
an hour of the coming of the moon on 
the horizon. In our opinion the moon- 
light at that hour would not have been 
sufficient to illuminate the road of the 
island in question. It is the duty of the 
lighting authorities to increase the visi- 
bility and not to minimise it. The plain- 
tiff also examined Ram Mohan Sharma 
(P.W. 13), a member of the Cantonment 
Board, Agra from 1951 te 1965. He de- 
posed that street lighting arrangements 
in the Cantonment area in those days 
were unsatisfactory, the matter came up 
before the Board in 1953 and a resolu- 
tion was passed in the end of 1954. In 
that connection he added that he had 
made a written complaint about the al- 
leged lighting arrangements in the Can- 
tonment area many times which were 
considered by the General Committee 
and the Cantonment Board. A decision 
was taken and a resolution was passed 
accepting his suggestion in 1954. We 
have already referred to the resolution 
Exhibit 33. 


17. It would be pertinent to refer 
to another feature of the case on which 
the plaintiff led evidence viz. that there 
had been previous accidents on the same 
road crossing. ‘That allegation was made 
on the plaints of the two suits as well 
as in the depositions of the plaintiffs. 
Sri Ram Mohan Sharma (P.W. 13) also 
stated that there were no indications or 
signals on the Mall Road about the ap= 
proach of the crossing and several acci- 
dents had taken place on the crossing of 
the Metcalf and the Mall before 
April, 1955. No doubt, he admitted thaf 
only one accident had taken place on the 
crossing in question and that was in 
January 1955 when a truck had collided 
against the said island.. The fact that he 
was unable to give the name of the dri- 
ver or the number of vehicle is no 
ground for disbelieving him. He was a 
member of the General Committee of the 
Board for about a year and said that he 
had made certain suggestions to the 
Board with regard to the happening of 
accidents on the crossing in question and 
those suggestions were actually discussed 
in his presence several times by the 
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General Body. It was suggested to Sri 
S. L. Khurana (D.W. 9) in his cross-exa- 
mination that the car of Capt. J. P. Baj- 
pai had also collided in January 1955 at 
this very crossing. The witness was not 
able to deny that suggestion. Sri Khurana 
tried to support the Board by stating 
that he had seen the record of the Can= 
tonment Board, Agra and on that basis 
he could say that there was no accident 
prior to May, 1954. He stated that there 
was a file relating to the accident but he 
added that accidents which resulted in 
damage to the property of the Board 
were noted in the file but the accidents 
which resulted in damage to private pro= 
perty or public were not noted in the 
file. The statement of this witness. there- 
fore, does not belie the allegations made 
by the plaintiff. It is to be found in the 
statement of Sri M. C. Tyagi, S.S.P., 
Allahabad that a couple of accidents had 
taken place on the crossing in question, 
He did not remember the date but he 
said that other accidents did occur be- 
fore and after this accident. “Some did 
occur before this accident”. Sri Tyagi 
made the statement from his memory 
and added that he had passed over Met= 
calf and Mall Road crossing hundreds of 
times even at odd hours. Thus, it is 
proved by the evidence in the case that 
accidents had occurred at Agra in the 
past also at the same crossing, which 
fact was within the knowledge of the 
Board and still it persisted in its negli- 
gence and took no steps to make 
roads safe for traffic. 


18. ‘The defendant raised the plea 
of contributory negligence which means 
that the duty of care which was expect= 
ed from a prudent driver was not dis- 
charged by the plaintiff, namely, Dr, 
C. B. Singh. One of the main allegations 
made in this connection was that he 
should have used full lights instead of 
dip lights while driving the car at the 
crossing in question. The learned coun= 
sel for the defendant referred to Rule 
197 of the Motor Vehicles Rules which 
relates to the restriction of dazzling 
light. It reads as follows: 


"197. Dazzling light — restriction of 
ees (a) The driver of a motor vehicle shall 
at all times when the lights of the motor 
vehicles are in use so manipulate them 
that danger or undue inconvenience is 
not caused to any person by dazzle. 


(b) The District Magistrate may by 
the erection of suitable notices in English 
and in the local script prohibit the use, 
within such areas in such places as may 
be specified in the notification, of lamps 
giving a powerful or intense light. 

(ce) No searchlight or spotlight or 
other movable light, other than the lights 
prescribed shall be used on any motor 
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vehicle when such vehicle is passing 
fhrough any town or village or is meet- 
fng other vehicular traffic.” 


Of course, in the present case it was not 
proved that there was any notification 
by the District Magistrate prohibiting 
the use of lamps giving a powerful or 
intense light. The operation of the above 
rule, however, does not necessarily de- 
pend on such notification. Clause (b) of 
the above rule is merely an enabling 
provision which may be availed of by 
District Magistrates for prohibiting 
powerful light From this it does not 
Hollow that in the absence of such noti- 
fication the duty to eschew dazzling light 
is waived. There is a positive injunction 
under clause (a) of the rule on the dri- 
vers of motor vehicles to see that no 
danger or inconvenience is caused to any 
person by dazzle. It is, therefore. in 
conformity with the spirit of the rule 
that in Municipal area where the traffic 
is bound to be comparatively brisk the 
dazzling light should not be used. In 
other words, if would be prudent to use 
dio lights instead of full lights while 
driving a motor vehicle in a Municipal 
area, irrespective of any notification issu- 
ed by the District Magistrate. The object 
of Rule 197 would be achieved by mak- 
ing use of dip lights in Municipal areas. 
Therefore, there was nothing wrong if 
Dr. C. B. Singh was using only dip lights 
while driving the car at the crossing. He 
stated that he had developed the habit 
of driving with dip lights in Municipal 
areas. In our opinion this was a com- 
mendable practice and whether there 
was a notification or not. Dr. C., B. Singh 
followed the rule of prudence and cau- 
tion by adhering to Rule 197 while driv- 
ing in the said area. The defendant can- 
not take advantage of the admission by 
Dr. C B. Singh that there was no vehbi- 
cle or traffic at that time on the Mall or 
that he did not notice any traffic. The 
statement merely referred to the absence 
of the traffic at that particuiar moment; 
it did not negative the existence of traffic 
on the Mall Road generally at other 
time. We have already adverted to the 
material on record regarding defective 
lighting on the Mall ond the Canton- 
men’ Board area in Agra. They are only 
consistent with the existence of traffic 
in that area and the inconvenience and 
danger resulting from the absence of 
adequate lighting arrangement, Sri M. C, 
Tyagi, Senior Superintendent of Police 
Allahabad, candidly admitted that the 
Mali Road was one of the important traf- 
fic roads of the Cantonment Area, Agra 
and a portion of that road was used as 
a national highway. Sri Tyagi pointed 
out that he had inspected the Mall Road 
from the point of view of traffic. This 
shows that the statement was being 
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made by a person well acquainted with 
the state of traffic on the road. He added, 
‘The tourists visiting Agra invariably 
pass over the Mall Road to see the Taj. 
Marshall Tito. Marshal Bulganin of 
Russia and many other foreign disni- 
taries visited while I was there and their 
cars passed over this road. Thus it is quite 
clear that the plaintiff was not negligent 
in driving the car at night by keeping 
only the dip lights on. The question of 
any contributory negligence on his part 
does not arise, 


19. The other allegation acninst 
Dr. C. B. Singh was that he was driving 
at an excessive speed and if he had been 
driving the vehicle at a moderate speed, 
the car would not have collided with the 
traffic island. In other words, it was SUg= 
gested that the accident was caused on 
account of the rash and negligent driving 
by the aforesaid plaintiff. Dr. C. B, Singh 
deposed that he was habitually a cauti-# 
ous driver and at the time of the acci~ 
dent he was driving the car at a mode- 
rate speed of 15-20 miles per hour, that 
his usual speed of driving in the city did 
not exceed 20 miles per hour and even 
if he went on long routes he did not 
drive at more than 40 miles per hour, 
Dr. C. S. Patel and Dr. R. V, Singh cor- 
roborated the fact that Dr. C. B. Singh 
was a cautious driver. They also stated 
that the car was being driven at a speed 
of 15-20 miles per hour before it dashed 
against the island. We find no reason to 
disbelieve the statements of the plain- 
tiffs in the three suits. There is evidence 
also to show that the needle of the 
Speedometer of the car was found stuck 
at the speed mark of 15 miles. This was 
borne out by the certificate dated 10-4- 
1955 (Exhibit 4) issued by M/s. Niranjan 
Lal Ram Chander, an automobile firm. 
Brij Nandan (P.W. 12) a partner of the 
said firm appeared in the witness box 
and proved the certificate. It is true that 
the certificate was actually issued on 
11-4-1955, though the date noted on the 
same was 10-4-1955. Th's was however, 
not a diserepancy. The witness had visit~ 
ed the place of accident on 10-4-1955 and 
examined the vehicle. He also got it ins- 
pected on the same night by Sri Y. P, 
Sethi, the representative of the Indian 
Trade and General Insurance Company 
with which the ear was insured. The 
date 10-4-1955 was noted at the instance 
of Sri Sethi who asked Brij Nandan 
(P.W. 12) to date it according to the date 
of the inspection of the vehicle. There 
was a reason for issuing the certificate, 
namely that Sri Sethi wanted to send it 
to his Head Office for filing a suit against 
the Cantonment Board. It is true that the 


stationary needle of the speedometer is 
not conclusive of the speed at which the 
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car was being driven because the needle 
could get stuck owing to a variety of 
causes, including mechanical defcets. All 
the same it was a rek vani circumstance 
suggesting the probability of the peed 
of the car being 15 miles per hour We 
are not impressed by the argument that 
the said speed might be duc to the brakes 
being applied immediaicly before the 
accident und that prior to if the car was 
being driven at a much moher speed Dr. 
C. B. Singh's statement in substance was 
that he could not effectively apply the 
brakes hecause the car suddenly dashed 
against the protruding part of the sland. 
On the whole his deposition in this re- 
gard imspires confidence and we cannot 
attach any importance to minor contra- 
d:ct.ons in the matter of details The 
mocticrate speed of the car is also consis- 
tent with the httle damage done to it by 
the accident. If the ear had been driven 
at an excessive speed, much more seri- 
ous damage would have been caused to 
the vehicle, the entire car would have 
smashed. The evidence shows that only 
the right portion of the mudguard = and 
radiator were damaged and the doors 
were jammed. It is, therefore. not cor- 
rect to assert that the plaintif contribut- 
ed to the causing of the accident by any 
negligence on his part. 


29. If all the factors in this case 
are closely analysed it becomes evident 
that the cause of the accident was the 
absence of precautions by the defendant 
Board and the speed of the vehicle in 
that set up was more or less immaterial. 
The learned counsel for the defcndant 
relied on the visibility at the time of the 
accident, according to the statement 
made by Dr. C. B. Singh, and contended 
that if the plaintiff had acted with rea- 
sonable care, he could have definitely 
swerved the car and avoided the acci- 
dent. Our attention was drawn to the 
following statement of Dr. C. B. Singh: 


"Upto a distance of 5 or 6 yds. I 


could see clearly with the dip light, 
about 5 yards ahead of it I could see 
faintly......... the head lights, if used 


work for 50 or 60 yards. If 1 had used the 
head lishts I could possibly see the is- 
land from a distance of 20 yards and 
then I could avert this accident. From a 
distance of 6 or 8 yards and using the 
dip lishi I could see the island. From a 
distance of 6 or 8 yards I did not cee 
this obstruction ie. the island. I saw it 
when I reached within 1 or 2 yards...... 
I can't explain why I could not locate 
the island from a distance of 6 or 8 yards 
AAEE If one could see the obstruction 
from a distance of 5 or 6 yards, then 
after applying the brakes the collision 
could be avoided. The brakes were in 
order. If I had seen this island from a 
distance of 6 yards then after applying 
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the brakes the collision could have been 
avoided by swerving the car to the left.” 
We have alrcady held that the failure to 
use the head-liechts did noi amount to 
any neelecnce on the part of Dr. C. B, 
Singh while driving at night in the said 
area. Therefore, the maximum effect of 
the above statement of Dr. C. B. Singn 
could only be that he could have seen 
the island from a distance of 6 yards. He 
Was makings the statement as a layman 
and not as an expert or Engineer. Hence. 
his opinion that if he had seen the island 
from a distance of 6 yards he could have 
avoided the accident by swerving the 
car fo the left can be shown to be wrong, 
Even on applying the brakes, the car 
would not come to dead stop immediate- 
ly. Dr. C. B. Sinsh evidently did not 
take into consideration the ‘lap distance’. 
Even before stopping the car would cover 
some distance. In the book ‘Highway 
Enginecrins’ (1971 Editon) S. K. Khanna 
and C. E. G. Justo have analysed the 
stopping distance of a vehicle. They ob= 
serve at page 98 as follows:— 


“The total stopping distance of a 
vehicie is the sum of 


(i) the distance travelled by the 
vehicle during the total reaction time 
(which is known as lag distance) and 


(ii) the distance travelled by the 

vehicle after the application of the brakes 
to a dead stop position (which is known 
as the braking distance.)” 
At page 96 (supra) it is remarked that 
the distance within which a motor vehi- 
cle can be stopped depends upon the 
factors listed below: 


(a) Total reaction time of the driver 

(b) Sneed of the vehicle 

(c) Efficiency of brakes 

(d) Frictional resistance between the 
road and the tyres and 

(d} Slope of the road surface. 


Total reaction time of the driver is 
the time taken from the instant the ob- 
ject is visible to the driver to the instant 
the brakes are effectively applied. The 
amount of time gap depends on several 
factors. During this timc, the vehicle tra- 
vels a certain distance at the original 
speed or the design speed. The total re~ 
action time may be split up in two parts, 

(i) the perception time and 

(ii) the brake reaction time. 

The perception time is the time re= 
quired for a driver to realise that the 
brakes must be applied. It is the time 
from the instant the situation is perceiv~ 
ed by the driver to the instant he realises 
that the vehicle needs to be stopped. The 
perception time varies considerably from 
driver to driver and also depends on 
several ofher faetors such as speed of 
the vehicle, distance of the object and 
other environmental conditions, 
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The brake reaction time also de- 
pends on several factors including the 
skill of the driver, the type of the pro- 
blem and various other environmental 
fectors. Often the total brake reaction 
time of the driver is taken together." 


21. It is erroneous to assume 
that the car would have stopped inme- 
diately on apnlying the brakes. We have 
already referred at length to the limited 
vi:ibility at the place of the accid2nt, the 
absence of reflectors, head-lights, ruby 
lights and to other adverse factors. In 
these circumstances, it was not likely 
that the plaintiff would be able to notice 
the traffic island from a longer distance 
and even if he did notice it from 5 or 6 
yards, he would take time to react and 
during this period some distance tech- 
nically known as ‘lag distance’ would be 
travelled by the car. We have believed 
the evidence that the plaintiff was driv- 
int the car at a speed of 15-20 miles per 
hour. Caleulating on that basis the car 
would travel 29 ft. 4 inches and 22 feet 
in one second at a speed of 20 miles and 
15 miles per hour respectively. It is stat- 
ed in the book ‘Highway Envineering’ 
at page 99, "The total reaction time of 
average drivers for normal situations 
may be assumed to be 3 seconds. In three 
seconds the vehicle in questien accord- 
ing to the speed mentioned above would 
travel 29 yards 3 feet and 22 yards res- 
pectively. It is quite plain that even if 
the plaintif Dr. C. B. Sinsh had noticed 
the traffic island from a distance of 5 or 
6 yards and applied the brakes, his car 


would have dashed against the traffic 
island. 
22. Thus it is fully established by 


the evidence in the caie that the plain- 
tiff was not negligent, he was not driv- 
ing the car at an excessive speed and 
the defence of contributory negligence is 
devoid of substance. The accident was 
caused on account of the gross negli- 
agence of the defendant and the complete 
absence of precautions which should have 
heen observed by it If there is a legal 
obl'gation to do something, omission to 
do so is negligence provided the accident 
can be attributed to it. The publie has 
a right to use the roads for all reason- 
able purposes and if it is established on 
the facts of the case that the Board or 
the local authority has not sufficiently 
discharged, its obligation to keep the 
road reasonably free from danger, negli- 
gence on its part cannot be doubted. 
There is no principle of law which en- 
joins on the users of the road to be extra- 
astute. A driver, prudent and reasonable, 
is not expected to drive on the assump- 
tion that he would meet with improbable 
obstructions on the highway, otherwise 
there would be impetus to law breakers. 
A person driving the car at night has a 


5 a a a eat area r U 
RR ig ge 


C. B. Singh v. Agra Cantonment (Shukla J.) 


[Prs. 20-23-Al] All. 159 


right to assume that the road aherd of 
him is bereft of obstructions and that dan- 
gers around are indicated by proper zafe- 
guards or forewarning in the shane of 
signals by light ete This implies that there 
sheuld be no unlighted object left on the 
rood at night The visibility of an obstruc- 
tion to a person driving the vehicle must 
be fully assured by adequate precautiom 
Authorities rasponsible for managing ‘he 
roads cannot fale shelter under plea that 
the driver should have seen the obsiiuc~ 
tion. Such complacency on the pari of a 
local authority or Board does not possess 
the sanction of law. 


23. The next question relates ts 
the quantum of damages. The mort im- 
portant remedy which is available to a 
Victim of tort is award of damages. The 
conventional ela-sificat'on of daniagcs 18 
made under two heads—eeneral and spe- 
cial. General damages are those which 
the law presumes to flow from the niaii- 
gence complained of. These damng?s must 
be proved, but it is not meces:acy to 
allege them in detail in the statement of 
claim. Special damages mean some spe- 
cific item of loss which the plaintiff 
alleges is the result of the defendant's 
neglivence in the particular case, although 
it is not presumed by the law to flow 
from the neelittence as a matter of corsa. 
Full particulars of all soecial damage 
must be given. The orthodox approach 
was to bring the various heads of dama- 
ges under one or the other of these two 
classes, but the practice of the courts has 
demonstrated that these heads often 
overlap and it is not always possible to 
maintain the distinction between them. 
Another classification which seems to 
have evolved in actions for personal in- 
jury is based on the distinct:on between 
damages which are capavle of substan- 
tially exact pecuniary assessment and 
tho-e which are not. In this sense, ‘spe- 
cial damages’ refers to loss which is cap- 
able of substantially exact pecuniary 
assessment It thus includes any loss of 
earnings suffered by the plaintiff which 
has accrued by the date of the trial H 
also includes such other items as legal 
expenses, loss of pension rights, reduc- 
tion of prospects of marriage and even 
the consequent inability to pursue one's 
hobby ete. Gen»ral damages on the other 
hand, may be said to refer to non-pecu- 
niary loss such as pain and suffering, 
loss of expectation of life. loss of ami- 
nity, the mury itself etc. Winfield in his 
book ‘On Tort’ (Eighth Edition) classifies 
damages under two broad heads, name- 
ly, non-pecuniary and pecuniary loss. 

23~-A, The ambit of non-pecuni- 
ary losses covers. ‘the injury itself’ and 
not merely: ‘the consequences of injury’. 
It is not necessary that the injury must 
result in a disability, permanent or par- 
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tial. In this connection it would be ap- 
propriate to refer to the general back- 
ground of the Law of Damages arising 
from a personal injury. which was suc- 
cinctly expressed in the following pas- 
sage from the judgment 
C.J. in Phillips v. South Western Rail 
Co., (1879) 4 QBD 406 at p. 407: 

“A jury cannot be said to take a 
reasonable view of the case unless they 
consider and take into account all the 
heads of damage in respect of which a 
plaintiff complaining of a personal in- 
jury is entitled to compensation. These 
are the bodily injury sustained, the pain 
undergone, the effect on the health of the 
sufferer, according to its degree and its 
probable duration as likely to be tempo- 
rary or permanent, the expenses, inci- 
dental to attempts to effect a cure, or to 
Jessen the amount of an injury: the pecu- 
niary loss sustained through inability to 
attend to a profession or business as to 
which again, the injury may be of a tem- 
porary character, or may be such as to 
ee the party for the rest of his 

e.” 

(Munkman’s book ‘Damages for per- 
sonal injuries and Death’ Fourth Edition, 
page 102.) 

24, The above passage brings out 
the idea that the bodily injury sustained 
in itself furnishes a separate head for 
award of damages, apart from its conse- 
quences which may constitute other fac- 
tors for awarding damages or compensa- 
tion. Winfield in his book ‘On Tort’ Page 
685 (Eighth Edition) observes:— 

“It must not be forgotten, however, 
that the injury itself is a proper subject 
of compensation and that damages may 
be awarded for an injury, quite apart 
from pain and suffering, even though the 
injury causes no disability whatever.” 
The underlying principle is the sanctity 
of human personality on which the in- 
creasing accent of both Municipal and 
International Law in recent times is be- 
Rn apparent. Applied to tort it means 
damages resulting from the loss or im- 
pairment of bodily integrity, irrespective 
of whether there is loss of earning capa- 
city or amenities. As Munkman states 
(supra, page 107): 


“In principle, the loss of bodily in- 
tegrity gives a right to damages even if 
there is no damage at all to earning 
capacity or to the enjoyment of life. 
Thus damages have been awarded for the 
removal of the spleen, an internal organ 
which apparently serves no indispensable 
physiological purpose.” 

In Forster v. Pugh, (1955) CLY page 74I 
Jones, J. awarded 500 pounds for rup- 
ture and subsequent removal of the 
spleen, though there was no evidence 
that the absence of the spleen caused any 
disabilitv. Even making allowance for 
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pain und suffering and for the scar left by 
the operation, a substantial part of the 


award was clearly for the loss of the 
organ itself, 
25. ‘Pain and suffering’, to use 


the customary phase, is recognised by law 
as another ground for grant of damages, 
per Lord Halsbury, L. C. in 'The Mediana 
(1900) AC 113 at p. 116—It is enumerat- 
ed as a distinct factor from bodily injury 
in the passage extracted from the judg- 
ment of Cockburn C.J. (supra). This 
head of damages includes both physical 
pain and mental anguish caused by the 
injury. A person is entitled to damages 
for the mental suffering caused by the 
knowledge that his life has been shorten- 
ed and that his capacity for enjoying 
life has been curtailed through physical 
handicap. ‘Damages for pain and suffer- 
ing are clearly incapable of exact esti- 
mation and their assessment must neces- 
sarily be a matter of degree. They must 
be assessed on the basis of giving reason- 
able compensation for the actual pros- 
pective suffering entailed’ Charlesworth 
‘On Negligence’ (Fifth Edition) (page 
137). As Bramwell L, J. said, the proper 
direction for a jury was: “You must 
five the plaintiff a compensation for his 
pain and bodily suffering of course it is 
almost impossible for you to give to an 
injured man what can be strictly called 
a compensation, but you must take a 
reasonable view of the case and must 
consider under all the circumstances, 
what is a fair amount to be awarded to 
him”. Prospective as well as past suffer- 
ing must be taken into consideration. As 
Greer, L J. said in Heaps v. Perrite 
Ltd., (1937) 2 All ER 60: 

“We have to take into account not 
only the suffering which he had immedi- 
ately after the accident but the suffering 
that he will have throughout his life in 
future.” 

26. In the case in hand both the 
appellants in their plaints claimed da- 
mages for the non-pecuniary loss suffer- 
ed by them, under the heads, ‘perma~< 
nent impairment” and “physical pain and 
mental shock”. They correspond the two 
categories of ‘the injury itself and ‘pain 
and suffering’ enunciated above. Dr. 
C. B. Singh plaintiff in the original suit 
No, 222 of 1955 claimed the following 


compensation for the injuries and loss 
suffered by him:— 
(a) For permanent impair- 

ment and loss of earn< 

ing capacity Rs, 22,000/~ 
{b} Loss of income for two 

months Rs. 2,000/- 
{e} Physical pain and 

mental shock Rs, 3,000/« 
(d) For general damages and 

other injuries Rs. 3.000/- 

Rs, 30,000/- 
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In the First Appeal No. 429 of 1958 aris- 
ing out of the above suit the appellant, 
however, confined his claim to a sum of 
Rs. 10,000/~ only. We are of the opinion 
that he has succeeded in partly esta- 
blishing the above claim. The learned 
trial Judge, even though he dismissed the 
suit, proceeded to calculate the dama- 
ges and he assessed the general dama- 
ges at Rs. 2,000/-. This is clearly errone- 
ous assessment. Dr. C. B. Singh (P.W. 6) 
deposed that the injuries suffered by him 
and other persons i.e. the appellant in 
the other appeal were noted in the hos- 
pital. He was treated there for about a 
week or ten days, that he had not com- 
pletely recovered from the injuries 
which he received, there was a perma- 
nent disahility in the power of his fore- 
arm, the index finger and the thumb of 
the right hand and the right shoulder. 
He stated, “The grip of my index finger 
and thumb have become weak and now 
I cannot carry out operations for 9 or 10 
hours continuously which I used to do 
before. Now I can carry out 1 or 2 ope- 
rations whereas formerly I could do 8 
or 10 operations at a stretch without any 
pain. The same thing is about my shoul- 
der. The permanent disability has affect- 
ed my earning capacity appreciably...... i 
tAfter a week or 10 days I resumed my 
work normally. I was not able to do the 
full work as before the accident. I took 
some leave due to the acrident......... á 
“After the accident the number of ope- 
rations which I perform were consider- 
ably reduced......... ” Even now I am un- 
able to perform the same number of 
operations which I could perform before 
the accident......... * The injuries which 
T have given in my statement above are 
of a permanent and partial nature......... 4 
The injury which I sustained on the 
neck and the shoulder affected the bra- 
chial plexus and this injury is responsi- 
ble for the weakness in the raising of 
the shoulders and the weakness of the 
forearm and the thumb and the index 
finger.” 


27. The injuries of Dr. C. B. 
Singh were examined by Dr. A. N. Raz- 
dan (P.W. 14), Reader in the Department 
of Surgery in the Medical College, Agra. 
He proved the injuries. Exhibit 11, the 
bed head ticket of Dr. C. B. Singh indi- 
cated that injuries Nos. 6 and 7 men- 
tioned therein were the result of brachial 
plexus injury in the neck Dr. Razdan 
stated that such injury would leave a 
permanent or partial disability. Dr. C. B. 
Singh is an eminent surgeon and a very 
respectable person of high status and we 
find no reason to disbelieve him. His 
statement is corroborated by the medical 
evidence in the case. It is fully establish- 
ed that he suffered a permanent, partial 
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disability. He unequivocally stated that 
he had not been able to get rid of the 
disability even now and the injuries had 
permanently impaired him. We have al- 
ready observed that the “injury itself”, 
“the Joss of bodily integrity” gives a 
right to damage, even though no disabi- 
lity may be occasioned and there may be 
no loss to earning capacity or the enjoy- 
ment of life, On the evidence we are 
Satisfied that Dr. C. B. Singh was not 
only afflicted with permanent impair- 
ment of his body but his earning capa- 
city must also have been adversely af- 
fected by the injuries sustained by him. 
Even irrespective of those factors the 
factum of bodily injury itself entitled 
him to damages. On this account he 
claimed a loss of Rs. 22,000/- in the 
plaint. We are, however, inclined to eva- 
luate his damages at Rs. 2,000/- under 
this head. For physical pain and mental 
shock he had claimed Rs. 3,000/-. Dr. 
A. N. Razdan (P.W. 14) deposed “These 
injuries were of such a nature that they 
would cause physical pain, mental shock 
to the injured person.” From the state- 
ment of Dr. C. B. Singh, supported by 
that of Dr. Razdan, it is manifest that 
the plaintiff suffered pain and mental 
shock. Further, his suffering was of an 
enduring character and he could not be 
said to have become completely immune 
from it even later. We have already held 
on the strength of authorities that pain 
and suffering constitute a distinct ground 
for award of damages, and prospective 
as well as past sufferings have to be rec- 
koned with. As Mayne observes in his 
‘Treatise on Damages’ (1946, Eleventh 
Edition, page 485): 


“Pain and suffering undergone by 
the plaintiff are also a ground of damage. 
Any permanent injury especially when 
it causes a disability from future exer- 
tion, and consequent pecuniary loss, is 
also a ground of damage. This is one of 
the cases in which damages most signally 
fail to be a real compensation for the loss 
sustained.” 


We assess the damages on this count at 
Rs. 3,000/-. Thus, Dr. C. B. Singh is en- 
titled to general damages of Rs. 5,000/-. 
We are also satisfied on an appraisal of 
the evidence in the case that he suffered 
a loss of income for two months but 
since he has failed to adduce adequate 
evidence to prove the precise amount 
of such loss, we are unable to award spe- 
cial damages to him. 


28. The same principle applies to 
the case of Dr. R. V. Singh, plaintiff in 
original suit No. 224 of 1955. In the 
plaint he claimed the following compen- 
sation for the injuries and loss suffered 


by him:— 
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(a) For physical pain 
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Rs. 2,000/- 


Bae 


(b) For mental shock -» Rs, 2,000/- 
(c) For loss of profes- 

sional business for 

two months a Rs. 3,000% 
(d) For permanent impair- 

ment and loss of 

earning capacity „a Rs. 20,000/- 
(e) General damages for X 

other injuries etc, ... Rs. 3,000/- 

Rs. 30,000/- 


In the First Appeal No. 434 of 1958 aris- 
ing out of the above suit he confined his 
claim to a sum of Rs. 10,000/-. The trial 
Judge assessed the general damages, in 
case the plaintiffs suit was decreed, at 
Rs. 1,500/-. That appears to be clearly 
erroneous. ‘The injuries received by Dr. 
P. V. Singh consisted of Jacerated 
waunds, contusions and fracture to the 
left fabula, The right canine tooth was 
alto broken. His ankle joint was fractur- 
ed and plastered. His injuries were prov- 
ed hy Dr. B. S. Lal (P.W. 10), Resident 
Surcical Officer in Agra Medical College 
in 1955. The X-ray plate was proved by 
Dr. P. N. Haldar (P.W. 11), Head of the 
D- partment of Radiology, Agra Medical 
Collece. Dr. R. V. Singh stated, “I receiv- 
ed injuries as a result of the accident. 
I got a lacerated wound over the lower 
lip. I got my canine tooth broken. I got 
multiple bruises and abrasions. I got my 
left ankle broken. I got severe pain and 
mental shock, For about a week I stay- 
ed at Agra after the accident. I could not 
sland or operate for about 2 months after 
the accident. I have a permanent partial 
disability of the left ankle because of the 
reduced strength and power of endur- 
ence of that joint, as a surgeon my work 
requires long standing hours and this 
joint is of special importance for me. 
This disability has affected by earning 
conacity as I cannot put in the same 
ariount of work as I could do before the 
accident......... ” "Dr. A. N. Razdan treat- 
ed me at Agra. When I went to Lucknow 
Dr. S. C. Misra treated me there......... i 
"If I stand for 2 or 3 hours my leg starts 
aching. If I have to carry out a major 
oneration which might take 5 or 6 hours, 
then I have to do with the aching les.” 
Dr. A. N. Razdan (P.W. 14) speaking 
ehout the injuries of Dr, R. V. Singh 
stated, “There was a gross injury in the 
ankle joint of Dr. R. V. Singh When 
there is a fracture, we call it a gross in- 
jury. In the X-ray Exhibit 17/1 there is 
an indication about the displacement or 
dislocation of the bones forming the 
ankle joint. Such an injury to the ankle 
jcint will certainly affect the endurance 
and the capacity of the injured person”. 
In our opinion it is proved by the medi- 


cal evidence in the case that Dr. R, V. 
Singh also received permanent, partial 
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disability of the left ankle because of 
the reduced strength and power of en= 
durance of that joint. A surgeon's work 
requires long standing hours and this 
joint is of special importance for him, 
It is bound to affect his earning capacity 
inasmuch as he cannot put the same 
amount of work as he could do before 
the accident. The fact that the fracture 
was properly set is not inconsistent with 
the conclusion that the ankle joint had 
left a permanent partial impairment. The 
statement of Dr. R. V. Singh that he 
cannot stand for two or three hours, and 
his leg starts aching illustrates his per- 
manent disability. On the whole, the in= 
juries and the pain and suffering caused 
to him were almost as severe as in the 
case of Dr. C. B. Singh. Therefore, we 
hold that he is entitled to Rs. 2.000/~ as 
damages on account of iniuries and 
Rs. 3,000/- on account of the pain and 
suffering undergone by him. We assess 
his total damages at Rs. 5,000/-. We have 
recorded a finding that the injuries re- 
sulted in permanent, partial impairment 
and also adversely afiected his earning 
capacity. In law even without such find- 
ings the appellant Dr. R. V. Singh, would 
be entitled to the damages aforemen= 
tioned on the ground of his bodily injus 
ries and the pain and suffering entailed 
by them. He has, however, failed to prove 
by cogent evidence any special damages, 
such as the precise amount of loss of 
professional business and earning capa» 
city. He is, therefore, entitled only to 
general damages amounting to Rs. 5,000/~, 

29. For the reasons stated above 
we set aside the decrees of the court 
below and pass a decree for damazes for 
a sum of Rs. 5,000/- in favour of the 
appellant in each appeal against the de» 
fendant-respondent, 


30. In the result the appeals 
Nos. 429 and 430 of 1958 are partly allow~ 
ed with proportionate costs. First Appeal 
No, 434 of 1958 is dismissed, 

Order accordingly, 
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ing in vicinity of Government gun fac- 
tory. 

When the acquired land is part of a 
factory area, a gun factory coming up 
in the neighbourhood will not show the 
land to lack potentiality of building site. 
In the absence of evidence of restriction 
by defence authorities against construc- 
tion of mills in the vicinity, the land 
cannot be presumed to be without build- 
ing potential. l 

Factories or colonies not having 
come up in eleven years after inclusion 
of land in factory area or absence of 
exemplars of transactions in respect of 
lands in the area also is no indication to 
the land not having the potential. 

The land having been used for agri- 
culture till the time of notification Is no 
basis for overlooking its potentiality as 
non-agricultural land. 

The land being a factory area under 
a statutory scheme assessment of com- 
pensation therefor as with building po- 
tential will not be conjectural. Compen- 
sation has to be assessed on the market 
value of the acquired land not accord- 
ing to its present disposition but with 
reference to its future utility determin- 
ed by prudent business calculation and 
not on speculation. 

No doubt size of the land will have 
an important bearing on the value and 
price fetched by small plot is not the 
real indication of the proper price of a 
bigger plot. In the absence of precisely 
parallel sales such instances subject to 
allowances are permissible considera- 
tions. (1907) ILR 34 Cal 599; (1908) 10 
Bom LR 675 following 1901 AC 373 and 
AIR 1959 Andh Pra 52, Followed; AIR 
1966 Mys 66 and AIR 1959 Mad 462, Rel. 
on; AIR 1926 Bom 420; AIR 1961 Madh 
Pra 324: AIR 1966 Madh Pra 270; AIR 
1966 Mad 82 and AIR 1966 All 273, Ref. 

(Paras 10, 11, 12, 14, 18, 21, 23 and 24) 

Ashoke Gupta, for Appellant; Stand- 
ing Counsel, for Respondent.’ 

K. C. AGARWAL, J.:— This is an 
appeal under Section 54 of the Land 
Acquisition Act (hereinafter referred to 
as the Act) against the judgment and 
decree of the TI Additional District Judge, 
Kanpur given in a reference under Sec- 
tion 18 of the Act. 


2. The facts which are relevant 
for the purposes of the present appeal 
are that a notification under Section 4 of 
the Act was made by the State of U. P. 
on 25th June, 1956 notifying an area ol 
6.93 acres of land of village Nauraiya 
Khera, Pargana Kanpur. The said notifi- 
cation was followed by a notification 
under Section 6 of the Act dated ist 
December, 1956. The purpose of acquisi- 
tion mentioned in the notification was 
the construction of a Textile Machinery 
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Engineering Works Ltd., Kanpur. 


3. Since in this appeal we are 
only concerned with the quantum of 
compensation for the land payable to the 
appellant we will only mention those 
facts in the judgment which may be 
relevant for that purpose. The appellant 
filed a claim in respect of the entire land 
notified in the notification under Section 
4 and asserted in this connection that 
the total amount to which he is entitled 
to is Rs. 2,11,800/-. He further claimed 
that he was the exclusive owner of 6.93 
acres. This claim was based on the as- 
sertion that the land being situate in the 
Factory Area had the potentiality of 
building site. The Land Acquisition Offi- 
cer by the award dated 19th October, 
1960 found that the land did not have 
any potentiality of building site. 


Accordingly, on the finding that the 
rate of Rs. 360/~ per bigha was reason- 
able and justified he awarded a sum of 
Rs. 4,927-20 as the total amount of com- 
pensation payable to the appellant for 
the land. This amount of compensation 
awarded by the Land Acquisition Officer 
was in respect of 10 bighas 13 biswas 
(5.38 acres) of land, as according to the 
finding arrived at by him the appellant’s 
claim of compensation for the entire land 
measuring 6.93 acres was not correct. 
The Land Acquisition Officer had found 
that the appellant was entitled to com- 
pensation for land measuring 10 bighas 
13 biswas as over this land alone he was 
recorded as bhumidhar and sirdar. The 
remaining 3 bighas of land was recorded 
as banjar and usar, and vested in the 
Gram Samaj, whereas 1 biswa of land 
was recorded as sirdari of Sri Hanumant 
Singh. 


4, Agerieved against the award 
of the Land Acquisition Officer, the ap- 
pellant made a written application to the 
Collector, requesting that the matter be 
referred for determination of the amount 
of compensation to the District Judge. 
It was thereupon that the reference was 
made by the District Land Acquisition 
Officer under Section 18 of the Act to 
the District Judge for determination of 
the amount of compensation payable to 
the appellant. The appellant contended 
before the court below that the area of 
land in respect of which he was entitled 
to compensation was 6.83 acres, and the 
amount of compensation should be 
Rs. 1,53,846/- instead of Rs. 4927-20 as 
awarded by the Land Acquisition Officer. 
In this way he claimed an additional 
sum of Rs. 1,48,918-80. 


The claim for this sum was support- 
ed by the appellant on the ground that 
the land was situate in the Factory Area 
and as it had the potentiality of building 
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site he was entitled to compensation ac- 
cording to its potentiality and not mere- 
ly on the basis of its agricultural value, 
as had been awarded by the Land Ac- 
quisition Officer. The appellant further 
claimed in the reference that the total 
land in respect of which he was entitled 
to compensation was 6.93 acres and not 
10 bighas'13 biswas. 


5. A written statement was filed 
on behalf of the State of U. P. and the 
claim of the appellant for the further 
amount was disputed. It was alleged by 
the State that the Land Acquisition Offi- 
eer after considering all the aspects of 
the matter rightfully awarded compensa- 
tion at the rate of Rs. 350/- per bigha, 
and as the same was reasonable and justi- 
fied it could not be increased, It was 
further alleged that the land did not lie 
in the Factory Area. In fact it was situ- 
ate in between the Panki railway sta- 
tion and Ordnance Factory, Kanpur. It 
was quite far off from the Factory Area 
and could be of no use unless its user 
was permitted by the Collector and the 
Ministry of Defence. On these assertions 
it was stated that the land was not a 
valuable site either for mill or factory. 
With regard to the area, the State of 
U. P. claimed that the appellant was not 
entitled to compensation in respect of 
6.98 acres and the compensation award- 
ed for 10 bighas 13 biswas was correct. 


6. The court below found that 
the land could not be treated to have po- 
tential value as a building site, as to 
develop as such in the near future, but 
the same had a well-developed agricul- 
tural farm which could have further 
developed, attracting still better prices. 
On this finding the court below, treating 
the land as of agricultural value, enhanc~ 
ed the compensation from Rs. 4,927-20 to 
Rs. 8,260/-. The court below found that 
the total area of land belonging to the 
appellant was only 10 bighas 13 biswas 
and, therefore, the appellant was entitled 
to compensation only for this area and 
not for 6.93 acres of land. The court be- 
low had examined the revenue papers 
filed by the appellant and had found from 
the same that 3 bighas area of the ac- 
quired land for which no compensation 
was awarded to the appellant was user, 
Similarly, 1 biswa of land for which no 
compensation had been allowed was re- 
corded in the name of Hanumant Singh. 


7. The appellant has filed the pre- 
sent appeal against the aforesaid judg- 
ment and decree of the court below, 
alleging that the compensation awarded 
by the court below was inadequate, and 
that since the land was situate in the 
Factory Area of the Kanpur Develop- 
ment Board on Kalpi Road close to the 
Government Arms Factory, having the 
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railway line on the one side and a 
cement concrete road on its front, the 
land was valuable site for mill or face 
tory and compensation should have been 
awarded for its acquisition on that basis, 


8. The first question, therefore, 
that falls for determination is about the 
potentiality of the land as a building 
site. In order to decide the question it 
may be useful to refer to the various 
notifications made by the State Governs 
ment declaring the area as Factory Area, 
It appears that in January 1921 the State 
Government under Section 42 (1) of the 
United Provinces Town Improvemenf 
Act, 1919 sanctioned the improvement 
scheme framed by the Kanpur Improve 
ment Trust and called the Factory Area 
Scheme No. 1, which was notified under 
Section 40 (3) of the Act in the Gazette 
of the 25th December 1920 and ist Janus 
ary 1921. 


The State Government subsequently, 
in exercise of the powers under sub-sec- 
tion (1) of Section 72 of the aforesaid Act, 
made rules which became effective from 
Ist Oct. 1924. It was from this date, Le, 
ist October 1924, that Scheme No. 1 which 
was sanctioned by the State Government 
in 1921, was enforced. Consequent to the 
aforesaid notification, the Scheme was 
enforced in the area mentioned in the 
same. On 2nd May 1945 the State Gov« 
ernment made another notification and 
a further area on the west of the bouns 
dary given in the 1921 notification ‘was 
included therein. The said notification 
was made with a view to prevent unde= 
sirable habitations and buildings springa 
ing up in the area in question. Extension 
of the areas included in the Scheme by 
this notification were, (i) North-West 
area was extended along the Panki- 
Ganga Ganj Kachcha road up to its 
junction with Maswanpur kachcha road; 
(ii) South-West it was extended up to 
the crossing of the Lower Ganges Canal 
with East Indian Railway: and then (iii) 
on the West up to the level-crossing on 
the Kalpi Road, 


9. There is no dispute between 
the parties in the present appeal that as 
a result of this extension in 1945 the 
acquired land which is the subject-mat« 
ter of the present appeal, was included 
under the Scheme, falling within ap 
extreme western limits. As 
result of the inclusion of the land 
in the aforesaid Scheme enforce 
ed under the U. P. Town Improvement 
Act, the land in dispute also became parf 
and parcel of the Factory Area declared 
under the same, In 1945 the State Legis» 
lature passed an Act known as Kanpur 
Urban Area Development Act. The Act 
was enacted with a view to make provi« 
sion for the development and extension 
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of the urban area of Kanpur. This Act 
came into force on the ist September 
1945. Consequent to the enforcement of 
this Act the provisions of the U. P. Town 
Improvement Act stood repealed so far 
as they applied to the area to which this 
Act was made applicable. 


10. The question which now falls 
for our consideration is as to whether the 
land had any potentiality of Mill Area or 
Factory Area, so that the appellant could 
get compensation on that basis and not 
merely on the agricultural basis. The 
court below has mainly found on two 
grounds that the land did not have the 
potentiality of Factory Area or Mill 
Area. One of the grounds found by it is 
that the land was situate in the neigh- 
bourhood of the Gun Factory, and as 
existence of the Gun Factory of the Gov- 
ernment of India, or any such defence 
structures was likely to be a handicap to 
the development of the present site as a 
residential colony it would not be cor- 
rect to hold that the land had the poten- 
tiality of building site. 


The other ground given by the learn- 
ed Judge is that even at the time of the 
notification made in the year 1956, and 
at the time when the case was tried by 
it, a residential colony had not develop- 
ed in the vicinity of the acquired land. 
Accordingly, taking the existing condition 
as regards the land it could not be said 
that the same had any potentiality of 
building site. We are not impressed by 
either of the two grounds, and are not 
prepared to hold that the land did not 
have the potentiality of Mill Area or 
Factory Area. The land appears to lie 
in a Mill Area obviously because of the 
reason that the said area has been declar- 
ed so under the provisions of a statute. 
About two miles away from the land in 
dispute the Kanpur Development Board, 
which had been constituted under the 
Kanpur Urban Area Development Act, 
had extensively carried its development 
activities and had demarcated the plots 
by making provision for all the ameni- 
ties needed for industrial development. 
We have the exemplars in the nature 
of the sale deeds which were executed 
in 1954 and 1956 in respect of these lands 
of the Kanpur Development Board. 


A further perusal of the evidence in 
the case shows that the plot in question 
was situate on the main Kalpi Road, and 
the Panki railway station was very near 
to the same. The fact that certain Ord- 
nance Factories had come into existence 
in the year 1956 does not in our opinion 
go to show that the land had no poten- 
tial value as Mill site, as the military 
authorities would not have allowed a mill 
with the necessary buildings attached 
thereto to be erected in close proximity 
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of the Gun Factory. There is no evidence 
on record which establishes that the 
military authorities had imposed any 
such restriction as could deter persons 
from taking lands for establishing fac- 
tories. In the absence of any such evi- 
dence it would not be right on our part 
to presume that as a Gun Factory had 
been constructed by the Government and 
as people generally do not establish their 
factories in the neighbourhood of a Gun 
Factory, hence it has to be treated that 
the land did not have any potential value. 


The reasoning of the learned Judge 
further given in this connection that con- 
struction of a Gun Factory, or any other 
structure meant for defence purposes, is 
made far beyond residential limits of the 
city in somewhat isolated places, or the 
existence of this Gun Factory would not 
give the present site a potential value as 
a building site, does not at all impress 
us. It is a matter of common knowledge 
that some of the Ordnance Factories in 
Kanpur are situated in the city itself, It 
would, therefore, be too much to find 
from the fact of the Gun Factory being 
in the vicinity that the said area could 
sa have the potentiality of building 
site. 


Moreover, in our view the mere fact 
that land would never have been made 
available as Mill site or for building pur- 
poses owing to the proximity of the Gun 
Factory, does not disentitle the persons 
affected by the establishment of that 
Factory from claiming compensation on 
the basis that but for the existence of the 
Gun Factory the site might have been 
disposed of as a Mill site. Suppose ‘A’ 
possessed a Mill Site, which is in the 
market as such, then if the contention of 
the learned counsel for the State is cop 
rect, aS Soon as any military structure is 
made on adjoining land the value as a 
Mill Site will no longer be the subject~ 
matter of compensation but the owner 
‘A’ must be content with such other com< 
pensation to which he may be entitled 
owing to the restricted user imposed on 
the land. We, therefore, do not agree 
that this could be any ground for hold- 
ing that the land did not have any poten- 
tiality of Mill Site, 

11. We also do not find any sub= 
stance in the finding of the court below 
that merely on the ground that land was 
being used as agricultural land till the 
time of acquisition, its potentiality as 
non-agricultural land could not be look- 
ed into. We may emphasise that there is 
no real antithesis between agricultural 
and non-agricultural lands. The same 
land may be useful for both agricultural 
and non-agricultural purposes. Merely 
on the ground that it was used as agri- 
cultural land by the owner till the time 
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lot the notification its potentiality as non- 
agricultural land cannot be overlooked. 


12. In valuing land which has 
been acquired by the State under the 
Land Acquisition Act the first and the 
most favourable principle of acquisition 
is to enquire what is the market value 
lof the property not according to its pre- 
sent disposition but the most lucrative 
and advantageous way in which it can 
be disposed of has to be determined with 
reference to its future utility. Future 
utility is a thing which people have an 
eye to in buying land and the market 
price is affected by it. This future uti- 
lity must, however, be judged by pru- 
dent business calculations and not by 
mere speculative and impractical imagi- 
nation. ( (1907) ILR 34 Cali 599). 


13. The same principle has been 
followed by Bombay High Court in In 
re Dorabji Cursettji Shroff, (1908) 10 
Bom LR 675. In this case it was held 
that in the neighbourhood of a town 
where buildings were going to be con- 
structed it would be unfair to assess the 
value of land on its present income if 
there was a fair probability of the owner 
being able, according to its situation, to 
sell or lease the land for building pur- 
poses. It was this very principle which 
was recognised by the Judicial Commit- 
tee in Secy. of State Foreign Affairs v. 
Charlesworth Pilling & Co., 1901 AC 


3. 


14, It may further pe noted in 
this connection that the area in question 
lhad been included in the Factory ‘Area 
lunder a Scheme which had been prepar- 
ied under the provisions of the U. P. 
‘Town Improvement Act. It cannot thus 
be said that the estimation of compensa- 
tion on the basis of potentiality as a 
Mill Site would be conjectural. The 
Scheme by which the said area was in- 
cluded in the Factory Area was framed 
under an Act of the State Legislature. 
This Factory Area Scheme was meant 
for Kanpur, which was always consider- 
ed to be an important town from the in- 
dustrial point of view in U. P. The land 
in question was not situate far away 
either from the Kanpur city or from the 
limits of the Municipal Board or Corpo- 
ration in the year 1956. As a matter of 
fact, soon after the notification in June 
1956 the area where the land in question 
is situate was included within the Corpo- 
ration limits of Kanpur. 


The mere fact that there was dearth 
of exemplars showing that some transac- 
‘tons of sale, lease or transfer in respect 
of lands situate in the neighbourhood of 
the land in question, or in the area which 
mac included in the Factory Area in 
1945, does not in any way negative the 
contention that the area did lie in the 


R. L. Arora v. State (K.C. Agarwal J.) 


A.I R., 


Mill Area. Mills or factories are not 
established in two years or three years, 
and as a matter of fact even a period of 
20 years, is sometimes less for the full 
growth of the entire area covered by 
such schemes. Hence we find that only 
because neither factories nor residential 
colony had come into existence at the 
time when the notification under Section 
4 of the Act was made in the year 1956, 
in spite of the area having been includ- 
ed in the Factory Area in 1945, can again 
be no ground for holding that the land 
did not have the potentiality of Mill Site. 
As already discussed above, there arè 
some strong circumstances which lead us 
to the conclusion that the land in dis- 
pute had the potentiality of Mill Area, 
and compensation for the same has to be 
determined on that basis. 


15. The next question that now 
falls for our determination is the rate 
at which the appellant is entitled to com~ 
pensation on the basis of the evidence 
available on the record. The appellant 
has produced a number of witnesses in 
order to prove the valuation of land. The 
appellant also entered into’ the witness- 
box. He has stated that the rate at which 
the land in question could be sold in 
the year 1956 was Rs. 5/- per square 
yard. The names of other witnesses pro~ 
duced are S. N. Tewari, Sheo Shanker 
Lal, Murtaza Hussain, Kasturi Lal and 
Bhagwati Prasad. We have carefully read 
the statements of these witnesses. 


Sheo Shanker Lal (P.W. 8) was 
working in the Planning Section of the 
Nagar Mahapalika as Amin. He-has de~ 
posed that he had visited village Nau- 
raiya Khera and had seen the lands in 
the vicinity of the aforesaid village, in- 
cluding the land involved in the present 
proceedings. He has stated further that 
Paper No. 34, which is the map of the 
Kanpur Development Board Scheme No. 
1, concerns planning of the Factory 
Area. The witness had seen Blocks T and 
P of Scheme No. 1, and according to him 
the acquired land lies at a distance of 
2 miles 2 furlongs from there. The fur- 
ther statement made by him was that 
the land sold to the Indian Explosives 
by the Nagar Mahapalika was situate in 
the East of the disputed land, and that 
the land sold by the Nagar Mahapalika 
to Indian Oil Co. was in the West of the 
present land. 


16. Bhagwati Prasad is the next 
important witness and has stated that 
the plots sold by the Nagar Mahapalika 
were fully developed and that all ame- 
nities like roads, sewer, water supply, 
electric supply, etc. were present. Apart 
from these two witnesses, the other wit- 
nesses have also supported the case of 
the appellant. 
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17. The appellant has further fil- 
ed documentary evidence. Ex. 4 is the 
sale deed of plot No. 56/4 by Kanpur 
Development Board in respect of 1,162 
square yards. This sale deed was execut- 
ed on 9th October, 1954 for a sum of 
Rs. 6,391/-. The rate of land per square 
yard would be Rs. 5.50. Ex. 5 is another 
lease deed concerning the land situate in 
Block P, at a distance of 3 miles from 
the land involved in the present pro- 
ceeding. The land was sold on 3rd June, 
1958 for Rs. 5,800/-. Ex. 111 is another 
lease deed by Kanpur Development Board 
in respect of 3,105 square yards. This 
was executed on 20th September, 1957 
for Rs. 19,246/-. The land which was the 
subject-matter of this lease deed was 
situate at a distance of 2 miles 2 furlongs. 
The rate of land per square yard would 
be Rs. 6.3. Ex. 112 is a lease deed by 
Kanpur Development Board in respect 
of 1,399 square yards executed on 2nd 
January, 1958 for Rs. 11,046-75. The rate 
would come to nearabout Rs. 8/- per 
square yard (wrongly mentioned by the 
court below as 5.25 per square yard). 
The land of this deed was situate in 
Block T. Apart from these documents the 
appellant also filed a lease deed execut- 
ed by the Nagar Mahapalika in respect 
of plot No. 2 of Block A in favour of 
Indian Explosives Ltd. on 15th May, 
1967 for Rs. 40,39,505/-. 


18. It is not in dispute that the 
lands which were sold or leased out 
under the documents mentioned above 
were situate in Blocks P and T of Scheme 
No. 1 framed by the Kanpur Develop- 
ment Board. It is again admitted that 
the lands of Block T are at a distance of 
2 miles 2 furlongs from the disputed 
land, whereas the lands of Block P are 
at a distance of 3 miles. Blocks P and T 
were developed by the Kanpur Develop- 
ment Board, and as admitted by Bhag- 
wati Prasad (P.W. 11), the plots of these 
Blocks were fully developed. An attempt 
was made by the learned counsel for the 
appellant to argue that it is mot clear 
from the aforesaid exemplars, which 
were in respect of lands situate in the 
aforesaid two Blocks, that the lands had 
been fully developed at the time when 
the documents were executed. It was 
urged in this connection that at the most 
there was only an undertaking by the 
Kanpur Development Board to develop 
these plots. 


We, however, do not find any dis- 
tinction between the position that the 
plots had been actually developed, or 
that the Kanpur Development Board 
had undertaken to develop the same. The 
statement of Bhagwati Prasad (P.W. 11) 
to the contrary establishes that the plots 
dealt with by Exs, 4, 5, 11 and 12 had 
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all been developed and that these deve- 
loped plots had all amenities provided 
by the Nagar Mahapalika itself, like 
roads, sewers, water supply, electric sup- 
ply, ete. It has already been noticed by 
us above that the lands under Blocks T 
and P of the Factory Area Scheme cover- 
ed by Exs. 4, 111 and 112 were all situ- 
ate at a distance of 2 miles and 2 fur- 
longs from the acquired land, nearer to 
Kanpur city. The other things which may 
be noted in this connection is that the 
lands sold or dealt with by the aforesaid 
documents were much smaller in area 
than the area which was; the subiect- 
matter of acquisition in the present case. 
The size of a plot of land will have a 
very important bearing on the value as 
one cannot value a large area of land on 
the basis of the price fetched by small 
plots. It is well settled that the price 
fetched for small plots of land is not a 
true indication of the proper price of 
large plots (AIR 1959 Andh Pra 52 /59), 
Nageswara Rao v. Specicl Dy. Collector). 
The fourth criticism agairst all these ex- 
emplars is that some of them were exea 
cuted after the date of the notificat on 
under Section 4 of the Act in the present 
case, l 


19. The learned counsel appear» 
ing for the appellant has, to the con- 
trary, argued that Ex. 4 was a document 
executed on 9th October, 1954, hence 
the aforesaid criticism will not apply to 
this lease, whereas Exs. 5, 111 and 112 
were executed immediately after the 
notification under Section 6 of the Act, 
and therefore those documents can he 
considered as evidence for determining 
valuation of the land. It was further urg- 
ed in this connection that even if certain 
percentage of margin is made since the 
demand of compensation by the appel- 
lant is at a rate lower than those at 
which the lands under the aforesaid docu- 
ments had been transferred, so even on 
that basis the appellant should be held 
entitled for getting the entire amount of 
Rs, 80,000/- which has been claimed in 
the present appeal. The learned counsel 
has relied on AIR 1966 Mys 66 (M. S. 
Nanjappa v. Spl. Land Acquisition Offi- 
cer) for the above proposition. 


In this case it has been laid down 
that for determination of the market 
value of the acquired land transactions 
relating to sales of properties contiguous 
to the acquired property which took 
place not only before the date of tha 
preliminary notification, but also suffici= 
ently proximate to the preliminary noti= 
fication, even if the transactions are sub= 
sequent transactions, should constitute a 
guiding factor. Bona fide sale transaction 
cannot be excluded from consideration 
merely on the ground that it was enters 
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ed into subsequent to the date of the 
preliminary notification 


20. There is no quarrel with the 
proposition laid down in the aforesaid 
case. It may, however, be pointed out 
that in the Mysore case the sale in ques- 
tion was made within four months from 
the date of the notification under Section 
4, and the court having found that there 
was no evidence to show that there was 
any phenomenal or other general increase 
in the value of the building sites, relied 
upon the said sale. 


21. In AIR 1959 Mad 462 (Vela- 
yudam Chettiar v. Special Tehsildar for 
Land Acquisition, Madurai), dealing with 
the aforesaid controversy about reliance 
on sales after the notification under Sec- 
tion 4, it was emphasised that in deter- 
mining the market value of the land to 
be acquired by Government post-notifi- 
cation transactions should not necessarily 
be ignored altogether. If, however, any 
considerable interval has elapsed the 
court should attach little or no value to 
subsequent sales. In the present case we 
find that there is considerable differ- 
ence between the dates on which the 
documents Exs. 5 and 112 were executed 
and the date of the notification under 
Section 4, The date of execution of Ex. 5 
is 8rd June, 1958, whereas that of Ex. 112 
is 2nd January, 1958. The date of the 
notification under Section 4 of the Act 
in the present case was 25th June, 1956. 
We thus find that these two exemplars 
have got to be discarded by us on the 
ground of having been executed much 
after the notification under Section 4. 


So far as the other documents, name- 
ly, Exs. 4 and 111, are concerned, they 
can be kept in the category of close 
proximity from the date of notification 
under Section 4 of the Act; hence they 
can be looked into. We further find that 
although these were executed in 
respect of lands situate at a 
distance of 2 miles 2 furlongs from the 
land in dispute, and that they were in 


respect of developed Factory Area, be- 
sides being in respect of small pieces, 
but still we do get some support and 


help from them in arriving at the valua- 
tion of the land in dispute. It appears that 
under the law it is not that for all the 
grounds mentioned above these docu- 
ments have to be discarded altogether. 
The law permits acceptance of these 
documents, of course subject to allow- 
ances, on each of the three or four 
grounds mentioned above. 


22. It is true that the appellant 
has failed to file any exemplar of the 
Jand situate in the vicinity of the land 
involved in the present acquisition. Paper 
No. 332-Ga is in respect of the land situ- 
ate in Panki, but the said document was 
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executed in the year 1967. The differ- 
ence between the date of the notification 
under Section 4 of the Act and the date 
on which the aforesaid document was 
executed is so large that it would be 
wholly unsafe to rely on that document 
for the purposes of determining the cor- 
rect market value of the land sold in the 
year 1956. The other transaction of land 
Situate in the vicinity appears to be in 
favour of the Indian Oil Company, but 
the appellant has not filed any document 
which could establish the price and the 
date on which this transaction took place. 
Jn the absence of any document esta- 
blishing the sale in favour of the Indian 
Oil Company it is not possible to find 
anything in favour of the appellant on 
that basis, 


23. As already stated, the evi- 
dence furnished by the instances (Ex. 4 
and Ex. 111) cannot be ignored alto- 
gether, especially when instances of pre- 
cisely parallel sales are not available. 
The question is only one of what al- 
lowances should be made for the dif- 
ferences in the conditions. One of the 
things which has been stressed by us 
above is about the size of the lands sold or 
transferred by the exemplars and of the 
land which is the subject matter of the 
present acquisition. In dealing with the 
controversies on this subject courts have 
allowed percentage to the extent of even 
fifty per cent in some cases for the pur- 
poses of arriving at a finding relating to 
market value of the acquired land on the 
basis of the exemplars filed of the lands 
Situate in the neighbourhood of the said 
land. Some of these cases which may be 
noticed in this connection and which have 
accepted the principle of allowing per- 
centage, are :— 


(1) ATR 1926 Bom 420 
(2) AIR 1961 Madh Pra 324 
(3) ATR 1966 Madh Pra 270 
(4) AIR 1966 Mad 82 
(5) AIR 1966 All 273. 


24. The difference in the location 
of the plots involved in the acquisition 
proceedings and those of the lands which 
were sold under sale deeds Exs. 4 and 
111 is also by no means such that the 
same can be ignored for the purposes of 
determining the market value. Rather 
we find that up to the year 1956 when 
the notification under Section 4 was made 
in the present case, the Kanpur Deve- 
lopment Board had sold lands situate 
only in that area. This area is admitted- 
ly nearer to Kanpur than the one where 
the land in dispute is situate. The dif- 
ference in distance, as already found, is 
2 miles 2 furlongs. A willing purchaser 
would thus be prepared to pay more for 
the land situate in an area which was 
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nearer to Kanpur than the one in ques~ 
tion. This difference in distance also, to 
our minds, would affect the market value 
of the land. The third aspect is that ex- 
emplars Exs. 4 and 111 were in respect 
of developed plots, whereas the land in 
question lay in an area which was not 
developed at all. 


The only two things emphasised in 
this connection by the learned counsel 
for the appellant that the land was situ- 
ate on the Kalpi Road and further that 
electricity was available, would not, to 
our mind, keep it at par with the land 
sold by exemplars Exs. 4 and 111. The 
fact that electricity was available in that 
village by itself may not be of any value, 
seeing it from the point of view of esta- 
blishing an industry in that area. There 
is no evidence on record that arrange~ 
ments had been made by the Kanpur 
Development Board, or any other autho- 
rity, making electricity available for in- 
dustries. We further find that the lands 
sold under Exs. 4 and 111 had the ame- 
nities of sewer, roads, water supply, elec- 
tricity supply, etc. These amenities are 
in no way less important that they can 
be ignored altogether, or that a differ- 
ence in the market value cannot be 
found on that basis. 


We cannot agree with the contention 
of the learned counsel for the appellant 
that since the amenities available for the 
area sold by Exs. 4 and 111 were not at 
all needed for establishing a factory so 
they should be ignored for the purposes 
of determining the market value. As the 
amenities available for the lands of 
Exs. 4 and 111 must have been taken in~ 
to account for the purposes of determin- 
ing the price for which they were sold, 
this fact cannot be ignored while deter- 
mining the value of the land in dispute. 


Taking all these factors, coupled with 
the fact that there were no building acti- 
vities at the time of the notification under 
Section 4 of the Act in the instant case, 
we find that although the land in dis- 
pute had the potentiality of building site 
or mill site, the same could not be sold 
at a price higher than Rs. 2/- per square 
yard. As already stated, for coming to 
this finding about valuation of the land 
we have taken into consideration the 
various factors and the circumstances 
mentioned above. Valuation of immove~ 
able property, as said in some cases, “is 
not an exact science. It is again not an 
algebraic problem which could be solv- 
ed by abstract formula, We have taken 
aid and guidance from the evidence 
brought on record by the appellant to 
the extent that we could, and after tak- 
ing all the relevant considerations into 
account we find that the land in ques- 
tion could not be sold at a price higher 
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than at the rate of Rs. 2/- per square 
yard at the time when the notification 
under Section 4 of the Act in respect of 
eae land was made in June 


25. As stated above, the appel- 
lant has also given oral evidence in sup- 
port of his case. We have read the oral 
evidence but we do not find anything 
much out of the same which could assist 
us in arriving at the finding about the 
market value. The appellant, apart from 
the aforesaid exemplars, had further fil- 
ed certain letters, Exs. 20 and 21. A lot 
of controversy was raised in the court 
below with regard to these letters. We, 
however, consider it unnecessary to deal 
with the said controversy in our judg- 
ment as according to us the said contro- 
versy is wholly immaterial when it has 


been found by us that the lands under 
exemplars Exs. 4, 5, 111 and 112 had 
been transferred by the Kanpur Deve- 


lopment Board in the years already not- 
ed above. 


26. Before we part with the judeg- 
ment we may refer to the exemplars 
which have been filed from the side of 
the respondent in support of the case 
that the land did not have any potentia- 
lity of building site. These exemplars are 
Exs. A-6, A-7 and A-8. Ex. A-6 is a sale 
deed dated 25-8-1955 in respect of land 
situate in Nauraiya Khera. Ex. A-8 is a 
sale deed executed in respect of grove 
situate in village Panki. Ex. A-7 is again 
a sale deed of a plot in village Nauraiva 
Khera, The court below itself does not 
appear to have placed any reliance on 
these documents as the compensation 
awarded by it is more than what is found 
on the basis of these exemplars. We also 
do not accept these exemplars as good 
evidence for proving the market value 
of the land in question, as according to 
us it definitely had the potentiality of 
building site. These exemplars thus offer 
no assistance to us in determining the 
market value of the land. 


2%. One of the controversies which 
was raised before the Land Acquisition 
Officer, as well as in the court below, 
was as to whether the total acquired 
area of land belonged to the appellant 
or not. The court below had found that 
the appellant was the owner of 10 bighas 
13 biswas and that the remaining land 
i.e., 3 bighas, 1 biswa, did not belong to 
him. Sri Brij Lal Gupta, learned counsel 
for the appellant, conceded that the find- 
ing given by the court below on the 
aforesaid point was correct and that he 
could not establish that the appellant 
was the owner of the entire land, i.e., 
6.93 acres. We thus find that the appel- 
lant is entitled to compensation only for 
land measuring 10 bighas 13 biswas, or 
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5.38 acres. On the finding that the ap- 
pellant is entitled to compensation at the 
rate of Rs. 2/- per square yard, ie. 
Rs. 9,680/- per acre, the total amount of 


compensation payable to him for this 
area would be Rs, 52,078.40. 
28. Sri Brij Lal Gupta further 


contended that he was entitled to inte- 
rest under Section 28 of Act on the 
amount which was awarded by the court 
below over and above the amount of 
compensation found by the Land Acqui- 
sition Officer. Sri S. N. Upadhya, the 
learned Standing Counsel, could not dis- 
pute this claim of interest. We also think 
that Sri Brij Lal Gupta is correct, 


29. We thus find that the total 
amount of compensation to which the 
appellant is entitled for the land is 
R- 5°9.078.40. He has already been award< 
ed a sum of Rs. 8,260/-. After giving ad- 
justment of this amount the total amount 
which is now payable to the appellant is 
Rs. 43,818.40. The appellant will further 
he entitled to interest at the rate of 6% 
on the sum of Rs. 21,244.60, which was 
the amount awarded by the court below 
over and above the amount of compen~ 
vation declared by the Land Acquisition 
Officer. This interest will be payable to 
the appellant from the date of compen< 
sation till the date of payment. The ap« 
pellant is also entitled to interest at the 
rate of 6% on the amount found payable 
by us in this appeal 


30. We accordingly allow the ap« 
real and modify the decree of the court 
helow to the extent indicated above, and 
award a further sum of Rs. 43,818.40. 
The appellant will further be entitled to 
interest at the rate of 6% on the amount 
of Rs. 21,244.60 from the date of posses- 
sion till the date of its payment. He will! 
siso get interest on the amount decreed 
ty us in this appeal at the rate of 6% 
13 indicated above, from the date of pos- 
session of the land till the date of its 
ravment. The appellant will also be en= 
titled to his costs on the sum of Rupees 
43,818.40 which has been decreed by us, 

Appeal allowed, 
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M/s. Khunnoo Lall and Sons, Peti- 
tioner v. The Union of India and others, 
Respondents. 

Writ Petn. No. 4195 of 1972, D/- 
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(A) Constitution of India, Art. 226 
(1-A) — Jurisdiction — Part of cause of 
action arising in the State — High Court 
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can entertain writ petition challenging 
order of authority outside the State. 


It is well settled that the cause of 
action means a bundle of essential facts 
which it is necessary for a claimant to 
prove before he can succeed in getting 
the relief. The principal ground for res 
lief as claimed in this writ petition is 
based upon the plea of estoppel against 
the respondents and in order to prove 
estoppel, the petitioner has to establish 
that the Deputy Chief Controller, Im- 
ports and Exports, Kanpur, was the com« 
petent authority to grant the licence and 
the licence was granted not under any 
mistake or misrepresentation made by 
the petitioner. In order to succeed the 
petitioner has to prove under what cirs 
cumstances the import licence was grant« 
ed to him, without proving which ha 
cannot succeed on this plea. 

As the important limb of the prow 
ceedings culminating in the confiscation 
of goods and imposition of fine is tha 
issuance of the import licence at Kanpur 
and as such a part of cause of action did 
arise at Kanpur, this court has jurisdic- 
tion to entertain the petition even though 
the ultimate order appealed against was 
passed bv the authority situate outside 
Uttar Pradesh AIR 1971 Mad 155, 
Followed, (Paras 6, 7) 


(B) Evidence Act (1872), S. 115 — 
Representation made by a public autho- 
rity — Other party acting on such res 
presentation — Authority bound by ob-« 
ligations arising out of the representa- 
tion. (X-Ref:— Constitution of 
Art. 226). 


Even assuming that the provisions 
relating to the issue of trade notices of« 
fering inducement to the prospective exs 
porters are in character executive, the 
Union Government and its officers are 
not entitled at their mere whim to ignore 
the promises made by the Government. 
A public body is not exempt from liabi« 
lity to carry out its obligations arising 
out of representations made by it rely= 
ing upon which a citizen has altered his 
position to his prejudice. 

In the instant case, it is not disput» 
ed that the petitioner did submit an aps 
plication for importing “open type of 
condensing units run by 1 H.P., 2 HP,, 
3 H.P., 4 H.P. and 5 H.P. without motor”. 
This description remained unchanged 
and it is not the case of the opposita 
parties that any amended application 
was filed giving a different description 
of the goods sought to be imported, 
Moreover, the Deputy Chief Controller in 
fact considered the items in question as 
described in the application as sparg 
parts and supported this view even sub« 
sequently after the authorities of tha 
Bombay Port Trust had taken a differs 
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ent view. In these circumstances it can- 
not be accepted that the Deputy Chief 
Controller granted the licence on some 
other representation. 


It is also clear that that authority did 
not issue the import licence under a 
mistake inasmuch as subsequently also 
he sought to justify his action in his 
report submitted to the Chief Controller, 
New Delhi. On these facts it is abundant- 
ly clear that the petitioner had made no 
misrepresentation whatsoever and the 
import licence was granted to it with 
open eyes and after due consideration by 
the authority concerned. The petitioner 
acting upon the import licence had im- 
ported the items at a huge cost of 
Rs. 25,000/-- The Union of India had 
undertaken an obligation to permit the 
petitioner to import the condensing units 
as described in its application and it is 
bound to carry out that obligation. AIR 
1971 SC 1021 and AIR 1968 SC 718, Re- 
lied on. (Paras 10, 11, 12) 


V. N. Khare, for Petitioner; T. N. 
Sas and V, K, Burman, for Respon- 
ents. 


ORDER: This is a petition under 
‘Article 226 of the Constitution. The 
petitioner is a firm carrying on business 
at Kanpur. It appears that in the year 
1966-67 the Government of India launch- 
ed a scheme for the import of spare parts 
of essential machinery and equipment 
from U. S. A. under U. S. Aid Non-Pro- 
ject Loan. Consequently the Ministry of 
Commerce, Government of India issued a 
publice notice No. 115 dated llth August, 
1966 setting out the conditions and pro- 
cedure for obtaining licences for spare 
parts of machinery. Subsequently another 
public notice No. 117-ITC (PN)/66 dated 
16th August, 1966 was issued by the 
Ministry of Commerce, Government of 
India mentioning the articles which could 
be imported under the aforesaid scheme 
after taking out the necessary import 
licences. One of the items of which the 
import was permitted was “spare parts 
of refrigeration and air conditioning 
machinery other than domestic refrige- 
rators”. In response to this notice the 
petitioner firm applied on 30th of July, 
1966. to the fourth respondent, the 
Deputy Chief Controller of Imports and 
Exports, Kanpur, for the grant of a lic- 
ence to import “open type condensing units 
run by 1 H.P., 2 H.P., 3 H.P., 4 H.P. and 
5H. P. without motor.” This application 
was granted on 12th December, 1966, and 
a licence: dated 8th December, 1966 for 
Rs. 25,000/- was sent to the petitioner. 
The petitioner then placed an order. for 
the import of the aforesaid items with 
M/s. Sillecox Refrigeration Corporation, 
U.S.A. which consigned the goods by a 
sea ship. When the shipment arrived at 
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Bombay Port, the Clearing Agent of the 
petitioner was refused clearance of the 
consignment on the ground that the 
goods Imported were not covered by the 
import licence issued to the petitioner 
and also that the value of the goods im- 
ported exceeded Rs. 25,000/-. The De- 
partment of Customs, Bombay, issued to 
the petitioner a notice under Section 112 
of the Sea Customs Act requiring it to 
Show cause why the goods should not be 
confiscated for the following reasons: 


(1) That the import licence issued 
was for spare parts of refrigerators and 
air-conditioning machinery other than 
domestic refrigerators, whereas the goods 
imported are found on an examination 
to be complete condensing units, which 
are not covered by the licence produced. 


(ii) That the value o: the goods im~ 
ported exceeds the value of the licence 
produced by Rs, 426/~. ` 


2. The petitioner submitted a 
written explanation contending that the 
imported items were spare parts of refri- 
ferator and air conditioning machinery 
and were not complete units inasmuch as 
in order to be complete units they would 
require addition of motors, thermostock 
switch, expansion wall capillary, cabinet 
and various other parts, 


3. With regard to the second ob- 
jection, it was explained that while the 
shipment was on its way, war broke out 
between Egypt and Israil as a result of 
which Suez Canal was closed and the 
ship carrying cargo had to come via 
Cape of Goodhope covering a longer dis- 
tance and it is on that account that an 
extra freight of Rs. 426/- was demanded 
by the shippers. As such this extra de- 
mand could not be said to be the increas- 
ed value of the imported goods. The 
petitioner also pointed out that in its 
application for the licence it had clearly 
specified the items which were to be im- 
ported and after having issued a licence 
on the basis of that application, it was 
not open to the authorities concerned to 
hold that they were not covered by the 
import licence. This explanation of the 
petitioner was not accepted and the Col- 
lector of Customs, Bombay on 12th Janu- 
ary, 1968, passed the following order:— 


“I, therefore, order that the goods in 
question shall be confiscated under Sec- 
tion 111 (d) of the Customs Act, 1962, 
read with Section 3 of the Imports and 
Exports (Control) Act, 1947. I, however, 
allow under Section 125 of the Customs 
Act, 1962, an option to pay in lieu of 
such confiscation a fine of Rs. 50,000/- 
(Rupees fifty thousand only) and clear 
the goods for home consumption. This 
order......... or within such extended 
period as may be allowed on good and 
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sufficient cause being shown to the satis- 
faction of the Adjudicating Authority. 
Sd/- G. S. Sawhney, 

Collector of Customs, Bombay.” 
The petitioner appealed to the second 
respondent, the Central Board of Excise, 
Customs, New Delhi, but failed, except 
that the fine of Rs. 50,000/- was reduced 
to Rs. 25,000/-. The petitioner thereupon 
preferred a revision to the first respon- 
dent, the Union of India, under Section 
131 of the Sea Customs Act. This peti- 
tion also failed except that the Govern- 
ment of India by its order dated July 2, 
1971 further reduced the fine to Rupees 
10,500/-. The petitioner then applied to 
the Central Government for review of 
its order, but this application met with 
no better fate and was dismissed by an 
order dated November 1, 1971. The peti- 
tioner then met the Finance Minister and 
also submitted to him a written repre- 
sentation. According to the petitioner, 
this representation is still pending, but 
according to the averment contained in 
the counter-affidavit, the Minister had 
declined to interfere. 


4. The petitioner then received a 
letter from his counsel at Bombay that 
the Deputy Dock Manager, Bombay, had 
informed him that if the consignment 
was not cleared within a fortnight, the 
same shall be sold by public auction 
under Sections 64 and 64-A of the Bom- 
bay Port Trust Act, It is at this stage 
that the petitioner filed the present writ 
petition and this Court while admitting 
the writ petition passed the following 
interim order on 19th July, 197216 

"Issue notice. 


Until further orders the confiscated 
goods shall not be sold.” 


5. Before going into the merits, 
it is necessary to dispose of a prelimi- 
nary objection raised on behalf of the 
respondents. It is contended that. the 
authorities whose orders are impugned 
in this petition are all situate outside the 
State of Uttar Pradesh and as such this 
Court has no jurisdiction to entertain the 
writ petition. The learned counsel for 
the petitioner relies upon clause (1-A) of 
Article 226 of the Constitution which 
confers jurisdiction upon a High Court 
to entertain a petition under Art. 226 of 
ihe ‘Constitution, if the cause of action 
or a part thereof arises in its territorial 
jurisdiction. He has also filed a supple- 
mentary affiadvit setting out certain facts 
to show that the cause of action arose 
wholly or in part at Kanpur which place 
is within the territorial jurisdiction of 
this Court. In the supplementary aff- 
davit the following facts have been nar- 
rated: 

1. That the application for import 
was made to the Deputy Chief Control- 
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ler, Imports and Exports, Kanpur, which 
authority alone was competent to grant 
or refuse the licence and the licence was 
granted by that authority. 


2: That after the grant of the 
licence, the petitioner opened a letter of 
credit at Kanpur for 3000 dollars in 
favour of M/s. Silleox Refrigeration Cor-= 
poration, U,S.A. The Bill of Lading pre~« 
pared by the suppliers and the insurance 
cover indicate that the goods were to be 
delivered at Kanpur via Bombay. 


3. That the Bill of Lading was pres 

sented to the petitioner through National 
and Grindley Banks at Kanpur and the 
payment was made to that Bank at 
Kanpur. 
From these facts the learned counsel for 
the petitioner argued that the entire 
transaction originated and culminated at 
Kanpur and as such the cause of action 
or, at any rate, a part thereof arose at 
Kanpur, 

6. It is well settled that the cause 
of action means “a bundle of essential 
facts which it is necessary for a claimant 
to prove before he can succeed in getting 
the relief.” As would be shown present~« 
ly, the principal ground for relief as 
claimed in this writ petition is based up- 
on the plea of estoppel against the res- 
pondents and in order to prove estoppel, 
the petitioner has to establish that the 
Deputy Chief Controller, Imports and 
Exports, Kanpur, was the competent au- 
thority to grant the licence and the 
licence was granted not under any mis- 
take or misrepresentation made by the 
petitioner. In order to succeed the peti- 
tioner has to prove under what circum- 
stances the import licence was granted 
to him. Without proving this fact, the 
petitioner cannot succeed on this plea. 
It is clear, that a part of the cause oH 
action arose at Kanpur, 


7. The Madras High Court in 
L. V. Veeri Chettiar v. Sales Tax Officer, 
Bombay, AIR 1971 Mad 155 while deal- 
ing with the scope of Article 226 (1-A} 
of the Constitution has observed: 


“Cause of action” has always been 
understood as referable to the bundle of 
facts in a legal proceeding and if a limb 
of that bundle of facts is available, seen 
or discernible in one particular place 
which is a seat of the High Court, then 
such High Court has the power to exer- 
cise all the powers conferred on it under 
‘Article 226 (1-A) notwithstanding the 
fact that the authority against whom the 
ultimate rule has to be issued and whose 
act has created a cause of action as a 
whole or in part is situate outside its 
territorial limits.” 

I am in respectful agreement with this 
view. In the instant case the important 
limb of the proceedings culminating in 





desh. I accordingly overrule the preli- 
inary, objection, 


8. Turning now to the merits, the 
tase of the petitioner is that the items 
imported by it are “spare parts of refri- 
geration and air conditioning machinery 
other than domestic refrigerators” as set 
out in Part V of the public notice of the 
Chief Controller of Imports and Exports 
and in support of this contention he re- 
lies on Annexures A-6 and A-7 to the 
writ petition which were submitted be- 
fore the appellate authority. It apears 
that the petitioner made an application 
to the Government of India, Small In- 
dustries Service Institute, Kanpur, for 
their opinion as to whether the articles 
imported by it were covered by the 
licence granted to it or not. On the said 
application the Assistant Director of that 
Institute informed the petitioner that 
“Truck type air cooled condensing unit 
of 3 HP compressor (RI=2) with low 
pressure control for 50 cycles operation 
without motor and housing and extra 
capillary and expansion valve etc. is a 
part of deep freeze and not a complete 
refrigeration unit itself’. Annexure A-6 
is a copy of the aforesaid letter. The 
petitioner also gave an application to the 
Deputy Chief Controller of Imports and 
Exports, Kanpur, to verify as to whether 
the articles imported by it were covered 
by the licence. The Deputy Chief Con- 
troller, Kanpur, also gave an opinion that 
the articles in question were covered by 
the licence issued to the petitioner. Both 
these documents were before the Cen- 
tral Board of Excise and Customs, New 
Delhi, at the time it decided the peti- 
tioner’s appeal. The contention of the 
petitioner is that while the case of the 
petitioner is supported by technical and 
expert opinion of the Government of 
India’s own departments, the contrary 
view taken by the respondents is with- 
out any material and is wholly arbitrary. 
The alternative contention is based upon 
the principle of estoppel. It is contended 
that the public notice issued by the Chief 
Controller of Imports and Exports con- 
tained a representation that the import 
of spare parts of refrigeration and air 
conditioners was permissible. The peti- 
tioner applied for import of certain items 
which it considered to be spare parts 
covered by the aforesaid notice. The De- 
puty Chief Controller, Kanpur, who is 
the authority competent to grant or re- 
fuse the licence itself considered these 
items to be spare parts covered by the 
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public notice and in these circumstances 
the petitioner imported the articles in 
question at a huge cost of Rs. 25,000/- 
and the Government of India is now 
estopped from taking up a contrary 
Position. 


9, It is not necessary to express 
any considered opinion on the frst 
ground, even though the same does not 
appear to be devoid of force, as the peti- 
tioner, in my opinion, is entitled to suc- 
ceed completely on the second ground. 
_ 10. Now, admittedly the peti- 
tioner applied for an import licence on 
the strength of the public notice dated 
16th August, 1966 which permitted the 
import of “spare parts of refrigeration 
and air conditioning machinery other 
than domestic refrigerators”. The appli- 
cation was made in the prescribed form, 
clause V whereof requires the particulars 
to be furnished of the goods intended to 
be imported. The description of the goods 
given by the petitioner in the application 
in the column against clause V is “Open 
type condensing units run by 1 H.P.. 2 
H.P.. 3 H.P, 4 H.P. and 5 HP. without 
motor”. The petitioner considered these 
units as Spare parts. That the Deputy 
Chief Controller of Imports and Exports, 
Kanpur, also regarded them as spare 
parts of refrigeration is clear from its 
covering letter sent along with the lie- 
ence, a copy whereof is Annexure A-2 
to the writ petition and reads: 


“Subject: Import of spare parts of 
refrigeration under U.S. Aid Loan No. 
ooo under P.N. 117/66 dated 16-8- 

With reference to your application 
dated 30-7-66 on the above subject, | 
write to enclose herewith licence No. 
P/AD/2014953 dated 8-12-66 of Rs. 25,000, 


Please acknowledge receipt. 

Yours faithfully, 

, Sd. A. N. Kapuria, 
Asst. Controller of Imports & Ex- 
ports for Dy, Chief Controller of 

Imports and Exports. 
This letter shows very clearly that the 
Deputy Chief Controller, Imports and 
Exports, Kanpur, regarded the conden- 
sing unit mentioned in the application of 
the petitioner as spare parts of refrige- 
ration and air conditioning machinery 
covered by the publice notice No. 
117-ITC(PN)/66 dated 16th August, 1966 
and issued the import licence on that 
basis. It is also clear that that authority ` 
did not issue the import licence under a 
mistake inasmuch as subsequently also 
he sought to justify his action in his re- 
port submitted to the Chief Controller, 
New Delhi, a copy whereof is Annexure 
A-7 to the writ petition. On these facts 
it is abundantly clear that the petitioner 
had made no misrepresentation whatso~« 
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ever and the import licence was granted 
to it with open eyes and after due con- 
sideration by the authority concerned. 
The petitioner acting upon the import 
licence had imported the items at a huge 
cost of Rs. 25,000/-. The Union of India 
had undertaken an obligation to permit 
the petitioner to import the condensing 
units as described in its application and 
it is bound to carry out that obligation. 
It cannot avoid the obligation merely 
because another officer or authority 
takes a different view and considers that 
such an obligation should not have been 
undertaken. 


11. 
dealing with a similar question under 
the Imports and Exports Control Act, 
1947 in the case of the Union of India v. 
Anglo Afghan Agencies, AIR 1968 SC 
718 held that even assuming that the 
provisions relating to the issue of trade 
notices offering inducement to the pros- 


pective exporters are in character exe- 
cutive, the Union Government and its 
officers are, on the authorities of this 


Court, not entitled at their mere whim 
to ignore the promises made by the Gov- 
ernment. It further held that where a 
person has acted upon the representa- 
tions made in an Export Promotion 
Scheme, that import licence upto the 
value of the goods exported would be 
issued and had imported goods, his claim 
for import licence for the maximum 
value permissible by the Scheme could 
not be arbitrarily rejected. This view has 
recently been affirmed by the Supreme 
Court in Century Spg. and Mfe. Co. Lid. 
v. The Ulhasnagar Municipal Council, 
AIR 1971 SC 1021, where it was held in 
paragraph I1: 


“Public bodies are as much bound 
as private individuals to carry out re- 
presentations of facts and promises made 
by them relying on which other persons 
have altered their positions to their pre- 
judice.” 

And again in paragraph No. 12 it was 
observed : 


"If our nascent democracy is to 
thrive different standards of conduct for 
the people and the publie bodies cannot 
ordinarily be permitted. A public body is 
in our judgment, not exempt from liabi- 
lity to carry out its obligations arising 
out of representations made by it rely- 
ing upon which a citizen has altered his 
position to his prejudice.” 

The Central Board of Excise and Cus- 
toms, New Delhi, in its order passed on 
the petitioner's appeal has relied upon 
certain correspondence between the peti- 
tioner and the Deputy Chief Controller, 
Imports and Exports, Kanpur and cer- 
tain notines on the file to hold that the 
import licence was pratned to the peti- 
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toner on the basis of a subsequent re- 
presentation made by its representative 
to the Deputy Chief Controller, Imports 
and Exports, Kanpur. The petitioner has 
denied that its representative ever called 
on the Deputy Chief Controller and made 
any representation contrary to what was 
stated in its application. Copies of such 
correspondence have not been annexed 
to the affidavit filed on behalf of the res- 
pondents, nor has the Deputy Chief Con- 
troller, Imports and Exports, Kanpur, 
filed a counter-affidavit of his own in 
spite of specific opportunity having been 
allowed to the learned counsel for the 
respondents for this purpose. What re- 
presentation, if any, was made by the 
petitioner’s representative before that 
authority could appropriately be disclos- 
ed by him. But he has chosen not to file 
any counter-affidavit As such no reli- 
ance can be placed upon such a vague 
allegation, 


12. That apart, it is not disputed 
that the petitioner did submit an appli- 
cation for importing “open type of con- 
densing units run by 1 H.P., 2 HP. 
3 H.P., 4 H.P. and 5 H.P. without motor.” 
This description remained unchanged and 
it is not the case of the opposite parties 
that any amended application was filed 
giving a different description of the 
foods sought to be imported. Moreover, 
the Deputy Chief Controller in fact con- 
sidered the items in question as describ- 
ed in the application as spare parts and 
supported this view even subsequently 
after the authorities of the Bombay Port 
Trust had taken a different view. In 
these circumstances it cannot be accept- 
ed that the Deputy Chief Controller 
granted the licence on some other repre= 
sentation. 


13. The other ground relied upon 
by the Customs Department of Bombay 
that the value of the goods imported ex- 
ceeded the value of the licence by Rupees 
496/- was effectively met by the peti- 
tioner by pointing out that the sum of 
Rs. 426/- did not represent the enhanced 
value of the imported items, but was 
the enhanced freight demanded by the 
Shipping Company, which, however, the 
petitioner never paid. This explanation 
appears to have been accepted by the 
authorities concerned and no reliance 
upon this ground was placed before me. 


14. For the reasons stated above, 
I am satisfied that the action of the op= 
posite parties in confiscating the goods 
and imposing the fine is wholly contrary 
to the law, equity and good conscience, 


15. The petition is accordingly 
allowed and the following orders of the 
opposite parties are quashed: 

(i) The order passed by the Collec- 
tor of Customs, Bombay, dated 12th 
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January, 1968 (Annexure A-5). 

(ii) The order of the Central Boara 
of Excise and Customs, New Delhi, dated 
17th August, 1970 (Annexure A-8). 

(iii) and the order of the Central 

Government dated 2nd July, 1971 (An- 
nexure A-9). 
The respondents are further directed by 
a writ of mandamus to release the con- 
signment in question forthwith without 
demanding from the petitioner any fine 
or penalty. 

16. The petitioner is entitled to 


the costs, 
Petition allowed. 
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Shital Prasad, Appellant v. Dhan 
Kumar and others, Respondents. 


Fx. Second Appeal No. 1533 of 1973, 
D/- 21-1-1974, against decree of S. P. 
Agarwal, 2nd Civil J., Meerut at Ghazia- 
bad, D/- 20-7-1973. 

(A) Civil P. C. (1998), Ss. 100-101 and 
O. 23, R. 3 — Question of compromise — 
Finding of lower appellate Court — Fi- 
nality. 

Whether a compromise or settlement 
was in fact reached between the parties 
is a pure question of fact and the finding 
of the lower appellate court is final on 
the said question. 


(B8) Civil P. C. (1998), Ss. 141, 100, AT 
and O. 21, R. 2 — Execution proceedings 
— Question whether compromise was 
arrived at between parties — Executing 
Court deciding it without framing issues 
— Legality. 


Section 141 which lays down that the 
procedure provided in the Code in re« 
gard to suits shall be followed as far as 
can be made applicable in all proceed~ 
ings of civil jurisdiction, dees not apply 
to execution proceedings. Therefore, it is 
net obligatory for the execution court to 
frame issues in a case where the question 
involved was whether a compromise was 
arrived at between the parties. More~ 
over, if in spite of the non-framing of 
an issue, the parties have led the neces 
sary evidence and have not been pre- 
judiced then the trial is not vitiated and 
the decision of the trial court will not be 
interfered with in second appeal. (1894) 
ILR 17 All 106 (PC) and AIR 1962 SC 
1886 and AIR 1970 SC 61 and AIR 1963 
SC 884 and AIR 1956 SC 593, Relied on. 

(Para 8) 

(C) Civil P. C. (1908), O. 21, R. 15 — 
Execution application by joint decree- 
holders — Only one of them doing Pal- 
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ravi — Whether he can center into com- 
promise on behalf of others, 


Order 21, Rule 15 is not a provision 
which entitled one of the decree-holders, 
maintaining the execution application on 
behalf of the entire body of decree-hold~< 
ers, to agree to a variation or curtail- 
ment of the rights of the decree-holders 
under the decree. The said provision is 
for the benefit of the decree-holders, not 
in derogation of their rights. The mere 
fact that one of the decree-holders was 
doing Pairavi in the executicn proceed- 
ings on behalf of the other decree-hold- 
ers cannot therefore, lead to the infer- 
ence that he was also entitled to agree to 
variations or a curtailment of the richts 
of the decree-holders under the decree, 
One out of several decree-holders needs 
to have special, specific authorisation 
from the other decree-holders to enter 
into a compromise or adjustment on be- 
half of the other decree-holders. 


(Para 8) 
K. M. Dayal, for Appellant L. D, 
Joshi, for Respondent. 


ORDER :— This execution second 
appeal is by the judgment debtor. The 
facts in brief are as follows: The decree 
holders respondents had a decree in 
their favour passed in original suit No. 
1225 of 1950 for possession over certain 
land after demolition of the constructions 
raised by the judgment-debtor on the 
said land. The judgment-debtor-appel= 
lant, Shital Prasad, filed objection 3-C 
dated 2-2-1972, Paper No. 162 in Mise, 
Case No. 37 of 1972. The objection pur« 
ported to be under Order XXI, Rule 2 
read with Section 47, C.P.C. The said 
judgment-debtor claimed certification of 
adjustment of decree and also challeng~ 
ed the maintainability of the execution 
application on the ground that all the 
heirs of a deceased decree-holder, Jug- 
mandar Das, had not been brought on re= 
cord in the execution application. It was 
alleged in this objection that on 19-15 
1972 at about 11-00 A.M. when the Amin 
along with one of the  decree-holders, 
Dhan Kumar, four constables and Thane- 
dar ete. reached the spot, a talk about 
compromise started between the parties 
with the help of Shahiad Rai and Lala 
Ram Chander alias Jado Ram and it was 
agreed at that time that with the help of 
the said Shahjiad Rai and Lala Ram 
Chander alias Jado Ram the parties would 
settle the matters themselves. Therefore, 
the Amin went back without effecting 
delivery of possession, Subsequently, on 
the said date at about 3-00 P.M. the para 
ties and the said Shahiad Rai and Lala 
Ram Chander alias Jado Ram, all as 
sembled together and the decree in ques 
tion was agreed to be adjusted on the 
conditions set out in the said compromise 
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3-C dated 2-2-1972. It is not necessary 
to set out the details of the terms of ad- 
justment. Broadly, it may be stated that 
the parties are alleged to have agreed 
that the constructions were not to be 
demolished by the decree-holders and 
the latter also agreed not to take posses- 
sion of the land standing beneath the 
said construction and the decree-holders 
are also alleged to have agreed that the 
said land would become the sole pro- 
perty of the judgment-debtor. A sum of 
Rs. 7,000/- was agreed to be paid to the 
decree-holders by the judgment-debtor, 
in respect of the said land the claim of 
whose possession was being given up by 
the decree-holders. It was alleged in the 
said objection that the sum of Rupees 
7,000/- was agreed to be kept with Shah- 
jad Rai and it was agreed between the 
parties that within a period of 3 or 4 
days the parties would go to the court, 
have the compromise and adjustment 
certified and then the said sum of 
Rs. 7,000/- would be paid to the decree- 
hoiders before the Presiding Officer of 
the court. It was also alleged that in fact 
the said compromise was acted upon and, 
inter alia, portions of land were taken 
possession of by the decree-holders and 
certain constructions were also raised by 
the decree-holders in pursuance of the 
said adjustment or compromise. The 
judgment-debtor appellant alleged that 
subsequently the decree-holders began 
to resile from the compromise and hence 
the said objection-cum-application under 
Order XXI, Rule 2, C.P.C. read with Sec- 
tion 47, C.P.C. was moved. The objection 
under Section 47, C.P.C. was raised in 
the said paper 3-C to the effect that be- 
cause of the non-substitution of the heirs 
of a deceased decree-holder, Jugmandar 
Das in the execution application, the 
latter was not maintainable. 


2. The decree-holders respondents 
filed their reply 7-C to the said 3-C. 
They flatly denied that there was any 
adjustment or compromise between the 
parties. They admitted that on 19-1-1972 
when the Amin reached the spot for 
effecting delivery of possession, the judg- 
ment-debtor did suggest to Dhan Kumar, 
one of the decree-holders, that there 
should be an attempt to have the matter 
compromised and Dhan Kumar did agree 
that such an attempt should be made. 
Therefore, the Amin went back without 
effecting delivery of possession. How- 
ever, it was denied that subsequently any 
adjustment or compromise was reached 
between the, parties and, therefore, on 
991-1972 the decree-holders moved in 
the execution court stating that the talks 
between the parties for a compromise did 
not fructify and, therefore, proceedings 
for the delivery of possession should be 
re-started. In para 9 of the said appli- 
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cation the decree-holders contended that 
the alleged adjustment or compromise 
was said to have been reached between 
the judgment-debtor and one decree~ 
holder and such a compromise or adjust- 
ment would be legally ineffective as it 
was not a compromise or adjustment 
with the entire body of the deeree- 
holders. 


o3. The parties subsequently led 
evidence in the execution court in sup- 
port of their respective contentions. The 
execution court rejected the judgment- 
debtor’s objection-cum-application under 
section 47, C.P.C. and Order XXI, Rule 
2, C.P.C. on the short ground that when 
there was a decree jointly in favour of 
several decree-holders only one decree- 
‘holder could not enter into an adjust- 
ment or compromise with the judgment- 
debtor on behalf of the other decree- 
holders. The objection under Section 47 
was held to be untenable as the heirs 
of the deceased decree~holders, Jugman- 
Spa Das, had been brought on the re- 
cord. 


4, The judgment-debtor there- 
after filed an appeal in the lower appel- 
late Court and the said court after an 
exhaustive and detailed examination of 
the evidence on the record and taking 
into consideration the circumstances of 
the case held that the oral adjustment or 
compromise alleged to have been arriv~ 
ed at between the parties lacked founda- 
tion. The said court has given good rea~ 
sons for discarding the version of the 
judgment-debtor about the alleged ad- 
Justment or compromise between the par- 
ties. The judgment-debtor, Shital Prasad, 
made conflicting statements on such a 
major point as the payment of the sum 
of Rs. 7,000/- alleged to be agreed be- 
tween the parties to be paid to the de- 
cree-holders for giving up their right of 
possession over the land beneath the 
constructions of the judgment-debtor. 
While in his objection 3-C the judgment- 
debtor stated that the sum of Rs. 7,000/- 
was kept with Shahjad Rai and was to 
be paid to the decree-holders at the time 
of the certification of the compromise, in 
his oral statement in the court he stated 
that the said sum was then and there paid 
to Dhan Kumar through Shahjad Rai on 
19-1-1972 at 3-00 P.M. when the parties 
sat together along with the aforesaid 
Shahjad Rai and Ram Chander alias 
Jado Ram. There were other circumstan~ 
ces also which discredited the version of 
the judgment-debtor and the same have 
been discussed in the judgment of the 
lower appellate court. The appeal was, 
therefore, dismissed by the said court. 


5. On behalf of the judgment- 
debtor in this execution second appeal, 
his learned counsel, Shri K, M. Dayal, 
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has, in the main, made a grievance of the 
fact that in the execution court no issues 
were framed and the non-framing of the 
issues has caused prejudice to the judg- 
ment-debtor appellant. Further, his con- 
tention is that the execution court did 
not go into the factum of compromise 
but merely rejected the version of the 
judgment-debtor on the ground that one 
decree-holder out of several decree- 
holders could not enter into a compro- 
mise or adjustment binding upon the 
general body of decree-holders. The 
learned counsel's point is that if the exe- 
cution court would have gone into the 
merits of the case then his client would 
have got a re-examination of the said 
findings of the execution court done by 
the lower appellate court. He further 
contended that from the facts on record 
it should be held that Dhan Kumar had 
authority from the co-decree-holders to 
act on their behalf and hence the com- 
promise was binding upon them. 


6. Shri L. D. Joshi, learned coun- 
sel for the decree-holders, respondents. 
in reply, has contended that the mere 
fact that Dhan Kumar, one of the de- 
eree-holders, was doing  Pairavi on 
behalf of other decree-holders in the 
execution Court did not lead to the 
inference that he had an authorization 
drom the other decree-holders to agree 
to a curtailment of the rights of the de- 
cree-holders under the decree in ques- 
tion. In law. therefore, there was no 
such implied authority and, in fact, no 
such authorisation was alleged by the 
judgment-debtor in his application-cum- 
objection under Order XXI, Rule 2, 
C.P.C. and Section 47, C.P.C. Shri Joshi 
drew pointed attention to para 9 of the 
decree-holders’ reply 7-C wherein it was 
clearly stated that the alleged adjust- 
ment or compromise with only one of 
the decree-holders out of several decree- 
holders did not bind other decree—-hold- 
ers. In this contention atfention was 
drawn to Order XXI, Rule 15, C.P.C. 
which authorises one of the joint decree- 
holders to apply for the execution of the 
whole decree for the benefit of the entire 
body of the decree-holders. Shri Joshi 
contended that this provision is for the 
benefit of the decree~holders but it does 
not enable one of the decree-holders to 
act in derogation of the decree or to the 
curtailment of the rights of the decree- 
holder under a joint decree. Shri Joshi 
fn this connection placed reliance on 
Dhondhey Prasad v. Sewak, AIR 1954 
All 739. Head Note (d) of the said case 
lays down as under: ` 


"It is nof open to one of the two 
oint decree-holders of a decree to cer- 
tify satisfaction of the whole decree sa 
as to bind the other decree-holder al- 
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though he can certify satisfaction in res- 
pect of his own interest in the decree.” 
Shri Joshi further relied on Mihir Bose 
v. Jobeda Khatun, (1959) 63 Cal WN 570, 
wherein it is laid down that 


“An adjustment of a joint and indi- 
visible decree for Khas possession, by 
some out of the entire body of the de- 
eee neither bona fide nor valid 
in law.” 


T- Shri Joshi lastly rebutted the 
other contentions raised by Shri K. M, 
Dayal. 


8. After having heard learned 
counsel for the parties, I hold that this 
appeal lacks merit. Firstly, it is conclud- 
ed by findings of fact arrived at by the 
lower appellate court after a detailed 
examination of the evidence on the re- 
cord It will be recalled that the judg- 
ment-debtor was alleging an oral com- 
promise or adjustment. The lower appel- 
late court has rightly observed that in 
a situation where the parties have been 
at litigation for a long duration starting 
from 1950 and where the litigation fre- 
quently continued up to the stage of this 
Court in the shape of appeals and revi- 
sions, one would have expected as a 
matter of ordinary prudence that if 
there was a real compromise or adjust- 
ment between the parties, the sama 
would have been reduced to writing. 
The mere fact that the Amin admittedly 
returned on 19-1-1972 without effecting 
delivery of possession coupled with the 
fact that there was an attempt between 
the parties to arrive at a settlement does 
not lead to the inference that, in fact, 
a compromise or settlement was 
reached between the parties. That is a 
pure question of fact and the finding of 
the lower appellate court is final on the 
said question. 


So far as the non-framing of the 
issues is concerned, it is well settled that 
Section 141, C.P.C. which lays down that 
the procedure provided in this Code in 
regard to suits shall be followed as far 
as can be made applicable in all proceed- 
ings of civil jurisdiction. does not apply 
to execution proceedings. The law to the 
Said effect was laid down by the Privy 
Council in Thakur Prasad v. Faqgirullah, 
(1894) ILR 17 All 106 (PC) and the Sup- 
reme Court in D. Bhushayya v. K. Rama- 
krishnayya, AIR 1962 SC 1886 has affirm- 
ed the said view. Therefore. it was not 
obligatory for the execution court to 
frame issues in the instant case. More- 
over, the Supreme Court has emphasis- 
ed in more than one case vide Md. Umar- 
saheb v. Kadalaskar, AIR 1970 SC 6l; 
Kameswaramma v. Subba Rao. AIR 1963 
SC 884 and Nagubai v. B. Shama Rao, 
AIR 1956 SC 593, that if in spite of the 
non-framing of an issue, the parties hav 
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led the necessary evidence and have not 
been prejudiced then the trial is not 
vitiated and the decision of the trial 
court will not be interfered with In the 
instant case, it has not been  Gisclosed 
how the judgment-debtor was oreiwdice 
ed with the non-framing of issues ‘The 
real issue involved between the parties 
related to the factum and ferme: of the 
compromise alleged by the jvudement- 


debtor and denied by the de- 
cree-holders. The jiudgmen't-debtor on 
that footing examined hims-li and 


other witnesses in support of his y2rcion. 
On behalf of the decrez-holders, Dhan 
Kumar, entered the witness-box .1nd 
denied the alleged compromise or adiust- 
ment. On a consideration of the evi» 
dence on the recerd the lower appel- 
tate court held thet there was no svch 
ndiustment or compromise between the 
oarties as alleged by the judgment» 
debtor. 

In that view of the matter the other 
question about the implied authority of 
Dhan Kumar, one of the decree-holders 
to act on behalf of the other decrees 
holders, really does not arise, However, 
on the said question also it seems the 
contention on behalf of the decree-hold- 
ers respondents is correct, The mere 
fact that Dhan Kumar was doing Pairvi 
in the execution proceedings on behalf 
lof the other decree-holders cannot lead 
to the inference that he was also entitled 
to agree to variations or a curtailment 
of the rights of the decree-holders under 
the decree. One out of several decree- 
holders needs to have special, specific 
authorisation from the other decree- 
‘holders to enter into a compromise ofr 
adjustment on behalf of the other de- 
‘cree-holders. No such specific authorisa- 
tion in favour of Dhen Kumar was alleg- 
ed by the judgmeni-debtor in his appli- 
eat‘on-rcum-objection 3-C under Order 
XXI, Rule ?, C.P.C. and Section 47, C.P.C. 
In the witness box also Shital Prasad 
did not. shege that there was such a 
specifice authorisation in favour of Dhan 
Kumar by the other decree-holders to 
enter into the allesced compromise or 
adjustment. The interpretation which 
has been placed on behalf of the decree- 
holders respondents on Order XXI., Rule 
15, C.P.C. seems to be correct. It is not 
a provision which entitles one of the 
decree-holders, maintaining the execu~ 
tion application on behalf of the entire 
body of decree-holders, to agree to a 
variation or curtailment of the rights of 
the decree-holders under the decree. The 
said provision is for the benefit of the 
decree-holders, not in derogation of their 
rights. This, in brief. meets the voint of 
the learned counsel for the appellant, 
that the affidavits and papers on the re~- 


cord of the execution court disclose that 
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Dhan Kumar alone was acting on behalf 
of the entire body of decree-holders, 
Various papers such as Papers Nos. 121, 
122, 132 and 133, 168, 170 and 184 ete. 
have been placed before me in this con 
nection which undoubtedly show that 
Dhan Kumar was the deeree-holuer who 
was reuly looking after the execution 
case on behalf of the antire body of the 
decr22-holders. That fact did not clothe 
Dhan kumar with any authority to enter 
into :ke tind of adfustment or compro- 
mise rz is alleged to have been arrived 
at befhween the parties, 


9. In the rezult, the appeal is 
dismissed with costs. 
Appéal dismissed, 
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Syed Ajaz Ali Khan and others, Ap 
pellants v. Mohammad Rafia and others, 
Respondents. 


Special Appeal No. 648 of 1972 Df» 
12-12-1973, against Judgment of H. N. 
Seth. J. in C. M. W. No. 4286 of 1972. Dj- 
23-10-1972. 


Index Note:— (A) U. P. (Temporary) 
Control ef Pent and Eviction Act (3 of 
1947}, Section T-A — Power to restore 
Occupation by dispossessing unauthorised 
occupant — Cannot ke justified by in- 
invoking inherent jurisdiction or by rely- 
ing upon equitable rrincinle ef restita- 
tion, (X-Ref :— Civil P. C. (1908), Sec- 
tions 144 snd 151). 


: Brief Note: (A) Provisions of Sec- 
tions 144 and 151, Civil P. C. apolv to 
Courts only and not to authorities or trie 
bunals. In the absence of an express 
statutory provision, an authority or tri- 
bunal cannot order restitution ex debito 
justitiae, The resulting situation may be 
unfortunate but if there is a lacuna. it 
would be for the Legislature to provide 
for the situation. (Para 8) 


_An authoritv or tribunal of limited 
furisdiction not being a Court. can have 
no inherent power, unless the statute 
confers such a power on them: and in 
the absence of anv such econferment of 
power, the authority or tribunal can pass 
only such orders as the provisions of the 
Act under which they are created. pro- 
vide for. Special authorities pnd tribunal 
are constituted under special statutes and 
for special obiects and, therefore. it is 
not possible to implv inherent powers in 
them. (Para 3} 
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Therefore the power to restore cccu= 
pation under S. 7-A of the U. P. Rent 
Act by dispossessing the unauthorized 
occupation cannot be justified bv invok- 
ing inherent jurisdiction. which does not 
exist in an authority or tribunal, or by 
telying upan the equitable principles of 
Testitution. 1961 ILR (2) All 298, Relied 
on; 1964 All WR (HC) 260 and 1960 All 
WR (HC) 406 and 1967 All WR (HC) 830, 
Overruled. (Para 9) 

Index Note:— (B) U. P. (Temporary) 
Control of Rent and Eviction Act {3 of 
1947), Seetions 7-F, 7-A and 7 — Powers 
of State Government undcr Section 7-F 
in relation te the mowers mentioned in 
Sections 7. 7-A and Rule 6 — Order of 
State Government cancelling order of 
allotment and directing relecce of ge- 
commodation in favour of landlord — If 
an order passed under Section 7 (2) with- 
in Section 7-A (1). (X-Ref:— U. P. 
{Temporary Control of Rent and Eviction) 
Rules (1949), Rule $). 


Brief Note:— (B) The State Govern- 
ment acting under Section 7-F has a 
power of vast amplitude which Includes 
the power to pass the same order which 
the District Magistrate could pass under 
Section 7 or which he or the Commis- 
sioner can pass under Section 7-A: and 
this power admits of no abridgement, in- 
hibition or restriction. The powers are 
co-extensive while each is working with» 
in the sphere of his or its own power, 
The genera] powers of an appellate or a 
Tevisional Court are the same as those 
of the origimal Court. unless the law pro- 
vides otherwise. The revisional power is 
only one of the modes of exercising 
power conferred by statute: basically 
and fundamentally if is the appellaia 
jurisdiction which is invoked and exer~ 
cised in a wider and larger sense. Ii is 
true that the above concept of appellate 
and revisiona]l jurisdiction has application 
fo a Court but there can be no denying 
the fact that these general principles will 
alto apply to an authority or tribunal 
exercising g quasi-judicial power. 

(Para 13) 


When an order is passEd by the State 
Government under Section 7-F. cancele 
ling an order of allotment and directing 
the release of the accommodation în fay~ 
our of the landlord, it is an order passed 
under sub-section (2) of Section 7 and 
Rule 6 which supersedes the order passe 
by the District Magistrate under sub-see< 
tion (2) of Section 7 so aS fo make the 
earlier order passed by jhe District 
Magistrate as if it is non èst of never 
existed. That being sc, occupation of a 
person on the basis of an order passed by 
the District Magistrate under gub-sec= 
tion (2) of Section 7. thoush initially 
valid, is rendered invalid and becomes ona 
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in contravention of the order of allot- 
ment when it is cancelled by the State 
Government and there is another order 
contrary to the order of the District 
Magistrate. This interpretation will be 
consistcnt with the doctrine of marser 
also; where there are two orders, one 
by the inferior authority and the ojher 
by a superior one passed in the exercisa 
of its revisional jurisdiction. (Para 14) 
: Therefore, if a person is found ts be 
in occuuation in contravention of the final 
order. there would be no cscape from the 
conclusion that his occupation will be in 
contravention of the orders passed by 
the State Government under Scc. 7-F in 
exercise of iis powers under sub-sec. (2) 
of Section 7 and Rule 6. The order pass- 
ed by the State Government can be none 
else than an order which “has been duly 
passed”, within the meaning of these 
words. as they occur in sub-section (1) of 
Section 7-A, (Para 14) 

Jt cannot be said that once an allot. 
fee has entered into occupation of the 
accommodation. the power of the State 
Government to cancel the allotment order 
or to oust the occupant after an order of 
release, is exhausted and cannot be exer~ 
cised. The order passed bv a District 
Magistrate under sub-section (2) of Sec« 
tion 7 cannot be regarded as a final order 
because under the statute the final order 
1g that of the State Government and if 
the State Government, in exercise of its 
powers under Section 7-F, cancels or re- 
vokes the order passed by the District 
Magistrate under Section 7 (2) that order 
teases te have force or validity and the 
resulting situation will certainly attract 
the application of Section 7-A. (Case law 
discussed). 1962 All LJ 426. Overruled 
and 1972 All LJ 364. Impliedly Over- 
ruled. (Paras 19, 21) 


K. C Soksena and N. Ally Khan. for 
Appellants: S. N. Verma. S. J. Hyder and 
Standing Counsel, for Respondents. 


ference to a Full Bench arises out of a 
speciai appeal filed asainst an order of a 
learned Single Judge who, placing reliance 
upon a decision of a Division Bench of 
this Court in Krishna Chandra Sharma 
v. State of U. P., 1962 All LJ 426. alow- 
ed the writ petition in part The Divi- 
Sion Bench. which heard the special ap- 
peal, felt that the decision in Krishna 
Chandra Shbharma’s ease required Te- 
consideration and it has, therefore, re- 
ferred the following question for the con« 
sideration of this Full Bench ct~ 


"Whether an order passed by tha 
State Government eancelling an order of 
allotment and directing the release of the 
accommodation in favour of the landlord 
Passed im révision filed under Section 7-E 
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of the Rent Control and Eviction Act is 
an order passed under sub-section (2) of 
Section 7 of the Rent Control and Evic- 
tion Act within the meaning of Sec. 7-A 
(1) of that Act,” 


2. In Krishna Chandra Sharma’s 
ease, 1962 All LJ 426 the original order 
of allotment was made in favour of one 
person and when that order was cancel- 
led subsequently bv the District Magis- 
trate, the accommodation was split up 
into two separate portions and while one 
portion was re-allotted in favour of the 
origina] allottee, the second portion was 
ordered to be let out to another person. 
On the filing of a revision petition by the 
origina] allottee, the State Government, 
acting under Section 7-F of the U. P. 
(Temporary) Control of Rent and Evic 
tion Act. 1947 (hereinafter referred to as 
the Act). cancelled both the allotment 
orders and allotted the whole accommo- 
dation in favour of the original allottee, 
who applied for initiation of proceedings 
under Section 7-A (1) of the Act for the 
eviction of the second person on the 
ground that he was in occupation of the 
accommodation in contravention of the 
order passed by the State Government 
under Section 7-F in relation to an order 
passed earlier by the District Magistrate 
under sub-section (2) of Section 7. On 
these facts, two questions of law were 
canvassed before the Division Bench 
‘(M. C. Desai, C. J: and S. D. Singh J.) 
in that case. The first question was whe- 
ther a person. who is In occunafion of an 
accommodation on the basis of an order 
passed by a District Magistrate under sub- 
section (2) of Section 7 of the Act can be 
said to be in occupation ‘in contravention 
of the said order’ in the sense in which 
these words occur in sub-section {1} of 
Section 7-A, if the State Government, 
exercising its powers under Section 7-F, 
subsequently cancels it and allots the 
accommodation in favour of another per 
son. The question was answered in the 
negative and it was held that such a per 
son would on the contrary he a person In 
occupation of the accommodation under 
an order passed under sub-section (2) of 
S. 7. The second question was whether 
in the circumstances stated above, 
a notice under sub-section (1) of Sec- 
tion 7-A can be fssued against the person 
in occupation, that Gs to say, against a 
person who is in occupation in consonance 
with an order passed bv the District 
Magistrate under sub-section (2) of Sec- 
tion 7 but in contravention of the order 
passed by the State Government under 
Section 7-F. After auoting sub-see. {1} 
of Section 7-A and adopting the vrimarv 
rule of literal construction. the Division 
Bench answered this second question, to 
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i its own language. in the following 


“There must, therefore. be an order 
under sub-section (2) of Section 7 require 
ing an accommodation to be let or not to 
be let to any person. and an order under 
sub-section (2) of Section 7 can be passed, 
oniy by a District Magistrate. It mav ba 
that the order passed under sub-sec. (2} 
of Section 7 is liable to be revived by the 
State Government under Section 7-F. buf 
sub-section (1) of Section 7-A  contem- 
plates action being taken onlv in respect 
of the contravention of an order passed 
under Section 7 (2) and not an order pass- 
ed under Section 7-F. The language of 
the section is plain and can admit of no 
two interpretations.” 


3. The decision in Krishna Chans 
dra Sharma’s case. 1962 All LJ 426 was 
followed by Gur Sharan Lal. J. in Sira- 
fjuddin v. State of U. P.. 1972 All LJ 364 
wherein he held that Section 7-A mene 
tions contravention of an order under 
Section 7 (2) onlv and not an order under 
Section 7-F and consequently Section 7-A! 
“could not be availed of to oust a person 
trom occupation of an accommodation in 
pursuance of an allotment order which is 
subsequently set aside by the State Gova 
ernment” and that that statement of the 
law is the obvious inference from tha 
language of S. 7-A (N.” 


_ 4 The ratio of these two decia 
sions, thus, is: firstly, that an order of 
allotment can be passed only by a Dise 
trict Magistrate secondly, that the making 
of such an order is beyond the competences 
of the State Government, and thirdly, thai 
Section 7-A (1) comes into play only if 
a person is found to be in occupation of 
an accommodation in contravention of an 
order passed by a District Magistrate 
under sub-section (2) of Section 7 and 
that it is not attracted if such a persox 
is in occupation of the accommodation in 
contravention of an order passed bv the 
State Government under Section 7-F. In 
short, these decisions are to the effect 
that the powers of the State Governmenf 
under Section 7-F are limited to bare 
confirming or reversing. or may be varye 
ing, of the order passed bv a District 
Magistrate and does not extend to tha 
passing of a different order altogether in 
the shape of cancelling an order of allots 
ment and making another order of allot- 
ment itself. or cancelling an order of ale 
Totment and releasing the accommodation 
fin favour of the landlord, and so forth. 
and sọ on, 


5. On the other hand. there are 
some decisions, both by Single Judges and 
Division Benches, which, in express or 
implied terms, have taken a contrary 
view. The case of Syed Kasim Husain 
vy. Rent Control and Eviction Officer, 
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Allahabad, 1960 All WR (HC) 406. was 
one where under an order of allotment 
passed bv the District Magistrate under 
sub-section (2) of Section 7. the allottee 
had taken possession. but that order of 
allotment was set aside bv the State Gov- 
ernment under Section 7-F and the ac- 
commodation was released by it in favour 
of the landlord who made an application 
under Section 7-A (1) for the eviction of 
the allottee, and the contention faised was 
that the occupation of the allottee was 
not in contravention of anv order passed 
under sub-section (2) of Section 7 and, 
therefore, Section 7-A would not apply 
and the only remedv of the landlord was 
by wav of a suit: but this contention 
was repelled by V. D. Bhargava. J. who 
held that when the order had been set 
aside by the State Government, it would 
be deemed that the original order never 
existed and the allotment initially made 
would he deemed to be invalid from its 
very inception and the District Magis» 
trate would be entitled to proceed under 
Section 7-A (1) for the reason that con= 
tinuation of the occupation would be 
fn contravention of the order. YV. D. 
Bhargava, J. further relied upon the 
doctrine of inherent jurisdiction of the 
District Magistrate “to place the parties 
fn their proper positions.” In Ram Autar 
v. State of U. P. 1964 All WR (HC) 260 
where the order of allotment had been 
passed by the Rent Control and Eviction 
Officer without jurisdiction and had been 
cancelled by the State Government after 
the allottee had taken possession, G CG. 
Mathur, J. held that it was open to the 
R. C. & E O. to take proceedings under 
Section 7-A of the Act to evict the gllot- 
tee and to restore passession to the per- 
son entitled, He then referred to the 
decision of V. D. Bhargava, J. in Sved 
Kasim Husain’s case. 1960 All WR (HC) 
406 and observed that. apart from Sec- 
ton 7-A, there would also be inherent 


A had the inherent jurisdiction. being 
a quasi-judicial Tribunal. to restore pos- 
session by ejecting the occupant in order 
to set right the wrong that had been done 
in passing the illegal allotment order 
which had been found bv the High Couri 
to have been passed without jurisdiction. 
Thus, while in Kasim Husain and Ram 
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Autar’s cases the decision rested not only 
on the applicability of Section 7-A on 
lts own strength but also on the basis of 
inherent jurisdiction, the decision in Ram 
Niwas’s case was founded purely on the 
doctrine of inherent jurisdiction. In Ram 
Agyan Singh v. Murlidhar Agarwal, 1969 
All LJ 1060 where the State Govern~ 
ment had passed an order under Sec- 
tion 7-F that the person in unauthorised 
occupation af the accommodation should 
not be evicted because there had been 
undue delay in taking proceedings under 
Section 7-A. the point raised before the 
Division Bench (R. S. Pathak and R. L. 
Gulati. JJ.) was that the District Magis- 
trate alone has to be satisfied under the 
proviso to Section 7-A (D) that there has 
been undue delav or it would be other- 
wise inexpedient to pass an order under 
Section 7-A (1) and the satisfaction of the 
State Government in this regard was nof 
contemplated by the proviso. The Divi- 
sion Bench overruled this contention and 
Stated the law thus; 


“In my opinion, that is a matter per- 
taining to the exercise of the power nof 
only bv the District Magistrate but also 
by the Commissioner in revision and by 
the State Government under Section 7-F, 
There is no reason why the entire con= 
tent of the power under Section 7-A can- 
not be exercised by the State Govern- 
ment when the proceeding comes up be- 
fore it under Section 7-F. To hold that 
the satisfaction of the State Government 
is not contemplated by the statute in 
such a proceeding would be to abridge 
the power of the State Government in 
dealing with a proceeding under Sec. 
tion 7-A and lead indeed to wholly illogi-~ 
cal results. The position would be that 
while the State Government can consider 
whether a person îs in occupation of ac« 
commodation in contravention of the 
orders mentioned in sub-section (1) of 
Section 7-A it cannot examine whether 
the benefit under the proviso should be 
extended to such a person ” 


6. In arriving at that conclusion 
the Division Bench placed reliance upon 
the Commr. of Income-tax v. McMillan 
and Co, AIR 1958 SC 207 where an 
argument somewhat similar in nature 
was raised and repelled by the Supreme 
Court. It is undoubtedly true that the 
point, which fell for determination in Ram 
Agvan Singh's case 1969 All LJ 1060 re- 
Tated to the competence of the State Govs 
ernment under Section 7-F to pass the 
Same order under the proviso to sub-see= 
tion (1) of Section 7A which the Dis- 
trict Mavistrate could have passed. but 
the principle enunciated would equally 
apply to the State Government’s power 
under Section 7-F to paSs an order of 
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allotment which the District Magistrate 
could pass ynder sub-section (2) of Sec- 
tion 7, or to make an order of release 
which could be passed by the District 
Magistrate under Rule 6, Control of 
Rent and Eviction Rules. 1949. In Masood 
Ahmad v. State of U. P., 1971 All WR 
(HC) 336 = (ATR 1971 All 544) the State 
Government had cancelled the order of 
allotment and had passed an order of re- 
lease in favour of the landlord. The 
point canvassed before the Division Bench 
(Oak, C. J. and R. B. Misra, J.) was that 
powers under Section 7 and Rule 6 have 
been conferred on the District Magistrate 
and tbe said section and the rule make 
No reierence to the power of the State 
Government under them and. therefore, 
the State Government has no power to 
pass an order of release. The contention 
was held to be untenable on the ground 
that since under Section 7-F. an order 
passed by the District Magistrate under 
Section 7 or Rule 6 is open to revision by 
the State Government, it can exercise all 
the powers of the District Magistrate 
under that section or under that rule. 
In Mangal Sen v. R. C. & E. O., 1972 All 
WR (HC) 412 the order of allotment was 
first made in favour of one person and 
when he could not succeed in ob- 
taining possession over the accommo- 
dation. another order of allotment was 
made in favour of another person. 
The second person instituted a suif 
fin the Civil Court for an injunction res» 
training the first allottee from takine pos» 
session. The Civil Court dismissed tha 
suit on the ground that the first allot- 
ment was valid in law and thereuvon 
the first allottee made an application be» 
fore the R. C. & E O. for cancellation of 
the order of allotment in favour of the 
second person and the R.C,&E.O. can» 
celled it but rejected the prayer of the 
first allottee to put him in occupation of 
the accommodation bv resort to tne pro- 
cedure laid down under sub-section (1) of 
Section 7-A on the ground that he nad no 
power to do so. The Division Bench fof 

which one of us was a member) held that 
when the order of allotment in favour 
of the second allottee was cancelled, the 
effect of the cancellation would in the 
eve of law. be as if that order had never 
been passed or that it never existed. The 
position would be the same as if no order 
of allotment had been passed in favour 
of the second allottee. In that event. his 
possession would be in contravention of 
the earlier order of allotment; and when 
an allotment order is cancelled and there 
is another order of allotment in favour 
of another person, the possession of the 
person in whose favour the allotment 
order was passed but cancelled, would 
clearly be in contravention of the other 


erder and would attract Section 7-A 
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whereunder such a person can be ejected. 

7. Conflicting opinions have. thus 
been expressed by Single Judge or Divi~ 
sion Benches of this Court as to the true 
scope. arnvlitude and extent of the power 
of the Siate Government under S. 7-F 
in yelation to the powers mentioned in 
Sections 7. 7-A and Rule 6. The correct- 
ness of one or the other opinion is chal- 
lenged before us. 


8. We have riven anxious consi- 
deration to the various decisions cited 
above and are of opinion that the law 
propounced pv the Division Benches in 
Ram Aevan Singh’s, Masood Ahmad’s and 
Mangal Sen's czses. (1969 All LJ 1060; 
197} Al. WR (HC) 336 = (AIR 1971 All 
544) and 1972 All WR (HC) 412) is the 
correct law. The single Judge decisions 
in Kasim Husain’s and Ram A 













sions in these two single Judge’s cases, 
as also the decision in Ram Niwas’s case, 
1967 Ali WR (HC) 830 bv the Division 
Bench. justifying the power of eviction 
On the basis of inherent jurisdiction te 
order restitution on the analogy of Sec- 
Hons 151 and 144 of the Code of Civil 
Procedure. do not lay down the correct 

w, The exercise of inherent jurisdic- 
tion is the attribute of a Court of law of 
general jurisdiction for every Court : is 


justice ane fo law and must hbe 
deemed to possess, as a necessary corol- 
lary. and as inherent im its very constitu- 
tion, all such powers 2s may be necessa 
to do the right and to undo a wrong in 
the course of the sdministration of juss 
tice. Even in the esse of a Court the 
inherent power is rat unlimited in that 
if a matter falls within the ambit of the 
express provisions of the statute the in- 
herent cower of the Court must. to that 
extent, be regarded as abrogated bv the 


Legislature, An authority or tribunal af 
limited jurisdiction not being a Court, 


can have no inherent power, uniess the 
statute confers such a power on them: 
and in ihe absence of any such confer~ 
ment of power, the euthoriitv ot tribunal 
can pass only such orders as the provis 
sions of tne Act under which thew are 
created. provide for. Special authorities 
and tribunal ura constituted under spel 
tial statutes end for special obi ecis! 
and, therefore. it is not possible to impivi 
inherent powers in them. In {neir gase! 
one must turn {0 the statute itself to find 
a power dither in express terms or bv 
neceszzry imolication. Inherent power 
Was he'd not to exist in an election tri- 
brorl ix Rameshwar Daval v. Sub-Divi~ 
sional Officer, Ghatampur, ILR (1961) Z| 
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All 298 = {AIR 1963 All 518). A peru 
Sal of Section 144 or 151 of the Code of 
Civil Procedure will also show that its 
terms apply to Courts only and not to 
authorities or tribunals, ‘In the absence 
of an express statutory provision, an au- 
thority or tribunal cannot order restitu- 
tion ex debito justitiae. The resulting 
situation may be unfortunate but if there 
is a lacuna, it would be for the Legisla~ 
ture to provide for the situation, 


9. We, therefore, overrule the 
contention that the power to restore oc- 
cupation by dispossessing the wunautho~ 
rized occupant, can be justified by invok-. 
ing inherent jurisdiction, which does not 
exist in an authority or tribunal. or by 
relying upon the eauitable principles of 
restitution i 

10. The solution fo the contro= 
versy, to our mind, will depend upon the 
construction to be placed on Sections T, 
7-A and Rule 6 in relation to Section 7-F. 
The tural relationship between a landlord 
and a tenant, under the general law. is 
regulated bv the Transfer of Property 
Act. The principal obiect of the special 
Act. namely. U. P. (Temporary) Control 
of Rent and Eviction Act, is to control 
this relationshin in the matter of the 
landlord’s right to evict. his right to pay= 
ment of rent, his right to let or not to let 
his accommodation, and to regulate some 
other incidental and ancillary matters 
connected thereto. We are at present 
concerned with one aspect only, that is 
to say. with the aspect of letting. The 
heading of Section 7 is “control of let- 
ting”. Sub-section (1) of Section 7 im- 
poses 4 statutory liability both upon the 
landlord ang the tenant to give notice of 
vacancy in writing to the District Masi-= 
strate. Clause (a) fixes an obligation on 
the landlord and clause (b) on the tenant, 
io give the notice of the vacancy. 
Clause (c} applies to both of them. 
and requires them to furnish. some parti~ 
eulars about the vacant accommodation. 
CL (a) further specifies four specific and 
one ceneral situations. when an accom 
modation can be said to be vacant. The 
object of sub-section (1) is clearly, there- 
fore, to place information before a Dis- 
trict Magistrate regarding an accom= 
modation which is or has fallen vacant 
or is about to fall vacant. The District 
Magistrate’s power under sub-section (2) 
of Section 7 to make a special order re~ 
quiring a landlord to let or not to let to 
any person such an accommodation, then 
tomes into play. He can, în such an 
event, either require the landlord to let 
the accommodation to a particular per- 
son or may act under rule 6 and permit 
the landlord to occupy the accommoda« 
ton himself. Rule 6 lays down that when 
the District Magistrate is satisfied that an 
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accommodation which has fallen vacant or 
is likely to fall vacant is bona fide need- 
ed by the landlord for his own personal 
occupation the District Magistrate may. 
permit the landlord to occupy himself, 
He has. thus, two powers, namely. either 
to make an order of allotment or to re- 
lease the accommodation in favour of the 
landlord. Such an order has not been 
made subject to anv revision by the Com- 
missioner, aS in the case of an order 
under Sec. 3 or an order under Sec. 7-A. 
Section 7-A exists as a necessary corol- 
lary to Section 7 and but for it, perhaps, 
the obiect of Section 7 would have been 
frustrated. There may be a case where 
a landlord, or the quondam tenant. or @ 
rank trespasser does not allow the allot- 
tee under sub-section (2) of Section 7 bo 
enter into occupation of the accommoda- 
tion or the agllottee is thrown out after 
occupying it. Section 7-A clothes the 
District Magistrate with the power to 
meet such a situation. While Section 7, 
thus, gives the power to do the act. Sec- 
tion 7-A arms the District Magistrate 
with power to implement that act. The 
relevant portions of Section 7-A may now 
be reproduced :-— 


“Section 7-A (Lj ccacsonsese Where an 
order requiring...... „any accommodation 
to be let of not to be let has been......... 
duly passed under sub-section (2) of S. 7 
and the District Magistrate believes or 
has reason to believe that any person has, 
in contravention of the said order, occu~ 
pled the accommodation or any part 
thereof, he mav call upon the person in 
occupation to show cause within a time 
to be fixed by him why he should not be 
evicted therefrom: 


Provided that no order under this 
section shall be passed if the District 
Magistrate is satisfied that there has been 
undue delay or it is otherwise inexpe- 
dient to do so. 


(4) No appeal shall lie from any order 
passed by the District Magistrate under 
this section, but the Commissioner may 
revise the said order. if he is satisfied 
that the District Magistrate has acted il- 
legally or with materia] irregularity or 
has wrongly refused to act and may maka 
Such order as he thinks fit.” 


li. The scheme of Section 7-A is 
self-evident. It postulates the existenca 
of an order of allotment which has been 
duly passed under sub-section (2) of Seca 
tion 7 and the occupation of the accom- 
modation by a person, in contravention 
of the said order. Under sub-section (2] 
of Section 7-A, the District Magistrate 
may either discharge the notice or direct 
the person in occupation to vacate tha 
premises. Under sub-section (3) of Secs. 
tion 7-A, if the person in occupation doeg, 
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mot vacate, the District Magistrate mav 
proceed to evict him and put the person 
entitled under sub-section (2) of Sec- 
tion 7 in occupation of the accommoda- 
tion. Under sub-section (4) of Sec. 7-A 
the Commissioner mav interfere with any 
erder passed by the District Magistrate 
under the various provisions of the sec- 
tion, if the order has been passed illegal- 
Ty or with material irregularity or if the 
District Magistrate has wrongfully re- 
fused to act. and in such cases. the Com- 
missioner is at liberty to make such 
ee as he thinks fit. Section 7-F reads 
us :— 


“Section 7-F. The State Government 
may call for the record of anv case grant- 
fine or refusing to grant permission for 
the filing of a suit for eviction referred 
to in Section 3 or requiring any accom- 
Modation to be let or not to be Jet to any 
person under Section 7 or directing a 
person to vacate any accommodation 
under Section 7-A and mav make such 
order as appears to it necessary for the 
ends of justice,” 


12. The language used in Sec 
tion 7-F is in genera] terms. It confers 
upon the State Government a power of 
wide amplitude. It ean call for the re- 
cord of any case in respect of a matter 
falling within the ambit of the section, 
and when the entire record is before it. it 
May make such order "as appears io it 
necessary for the ends of justice”. The 
Only limitation on the exercise of its 
power is that the order must be for the 
ends of justice. Otherwise there is no 
restrictive provision which could, ex- 
pressly or impliedly. shorten or abridge 
this vast reserve power. When an order 
under sub-section (2) af Section 7 is be- 
fore it. it may confirm that order of can- 
cel it or substitute it by a new order of 
allotment in favour of another person. 
or release the accommodation in favour of 
the landlord. The power cannot be said 
to be circumscribed merely to confirma- 
tion, reversal or variation. and nothing 
more. It incjudes all these powers and 
the additional power to pass a fresh 
order itself. Such a power is indeed im- 
plied by the very language used in the 
section. Anv other conclusion will. in- 
deed, completely frustrate the reserve 
power. A State Government mav cancel 
an order of allotment but may not direct 
eviction of the allottee under the order 
which it cancels, jt mav cance] the 
order of the District Magistrate re- 
fusing to release the accommodation but 
eannot pass an order of release itself in 
favour of the landlord: it mav. in short. 
do justice but will be helpless to pass or 
implement the just order: these are all 
situations which. to sav the least. will 

to illogical and absurd results. The 
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general powers of an appellate or a revi- 
sional] Court are the same as these of the 
original Court. unless the law provides 
otherwise. The appellate Court had the 
same powers as are conferred on a 
Court of original jurisdiction. and can do, 
while the appeal is vending, what the 
original Court could have done. while the 
suit was pending. It was held bv tha 
Supreme Court in Shanker v. Krishnaiji, 
AIR 1970 SC 1 that two things which are 
Tequired to constitute appellate jurisdic~ 
tion are the existence of the relation of 
superior and inferior Courts and tHe 
power on the part of the former to re- 
view decisions of the latter: and when 
aid is invoked on the revisional side it is 
done because jt is a superior Court and 
it can interfere for the purpose of rectify- 
ing the error of the Court below. Sta- 
tute may cirfcumscribe the limits of that 
jurisdiction but the jurisdiction which is 
exercised is a part of the general appel- 
late jurisdiction as a superior Court. The 
revisional power is onlv one of the modes 
of exercising power conferred bv statute; 
basically and fundamentally jt is the ap- 
pellate jurisdiction which is invoked and 
exercised in a wider and larger sense. It 
is true that the above concept of appel- 
late and revisional jurisdiction has ap- 
plication to a Court but there can be no 
denying the fact that these genera] prin- 
ciples will also apply to an authoritv or 
tribunal exercising a quasi-iudicial power. 
In Swastik Oil Mills v. H. B. Munshi. AIR 
1968 SC 843. while dealing with the revi- 
sional power of an authority. their Lord- 
ships summed up the position thus: 


"Whenever a power is conferred on 
an authority to revise an order. the au- 
thority is entitled to examine the cor- 
rectness, legality and propriety of the 
order and to pass such Suitable orders as 
the authority mav think fit in the cir- 
cumstances of a particular case before it.” 


13. We are. therefore. of the view 
that the State Government acting under 
Section 7-F has a power of vast ampli- 
tude, which includes the nower to pass 
the same order which the District Magis- 
trate could pass under Section 7 or which 
he or the Commissioner can pass under 
Section 7-A; and that this power admits 
of no abridgement, inhibition or restric- 
tion. The powers are co-extensive while 
each is working within the snhere of his 
or its own power, 


14, There is no difficulty. there- 
fore, in coming to the conclusion. on the 
basis of the construction to be placed on 
the relevant sections, that when an order 
is passed by the State Government under 
Section 7-F. cancelling an order of allot- 
ment and directine the release of the ac- 
commodation in favour of the landlord, it 
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fs an order passed under sub-section (2) 
of Section 7 and Rule 6 which supersedes 
the order passed by the District Magis- 
trate under sub-section (2) of Section 7 so 
as to make the earlier order passed by 
the District Magistrate as if it is non est 
or never existed. That being so. occu- 
pation of a person pn the basis of an order 
passed by the District Magistrate under 
sub-section (2) of Section 7. though inl- 
tially valid. ig rendered invalid and be- 
comes one in contravention of the order 
of allotment when it is cancelled by the 
State Covernment and there js another 
order contrary to the order of the Dis- 
trict Magistrate. This interpretation will 
be consistent with the doctrine of merger 
also: where there are two orders. one 
by the inferior authority and the other 
by a superior one passed in the exercise 
of its revisiona] jurisdiction. True. that 
in such a case there will be a fusion or 
merger of the two orders only if the order 
of the inferior authoritv is directly the 
subject-matter of the revision and the 
Tevisional authority has the statutory 
power not onlv to quash the order of 
the inferior authority but also to substi- 
tute it by another one passed bv itself. 
If a District Magistrate passes an order 
under Rule §. read with sub-section (2) 
of Section 7. rejecting the landlord's ap- 
plication for release of an accommoda~« 
tion in his favour and a separate order 
under sub-section (2) of Section 7 allot- 
ting the accommodation to another per- 
son. and both the matters come up be- 
fore the State Government under Sec- 
tion 7-F and it cancels the order of allot- 
ment and releases the accommodation in 
favour of the landlord. it will certainly 
be a case of fusion or merger of the two 
orders passed by the District Magistrate 
in the orders passed by the State Govern- 
ment. It would be clear that the sub- 
ject-matter of both the orders were be- 
fore the District Magistrate and both 
were agitated before the State Govern~ 
ment also. It will also be clear that the 
State Government has the jurisdiction as 
also the power to cancel the two orders 
passed by the District Magistrate and to 
pass an order of release in favour of the 
landlord. There would, thus. be a fusion 
or merger of the orders passed by the 
inferior authority in the final order pass- 
ed bv the superior authority: and jt is the 
final order alone which can hold the field. 
In these circumstances, if a person ils 
found to be in occupation itn contraven- 
tion of the final order. there would be no 
escape from the conclusion that his oc- 


cupation will be in contravention of the 
orders passed by the State Government 
tmmder Section 7-F in exercise of its 
powers under sub-section (2) of Section 7 
and Rule 6. The order passed by the 
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State Government can be none else than 
an order which “has been dulv passed”. 
Within the meaning of these words. as 
they occur in sub-section (1) of S. 7-A 
Furthermore, sub-section (1) of Sec. 7-A 
uses the words “where an order requir- 
Ing anv accommodation to be let or not 
to be let has been duly passed under sub- 
Section (2) of Section 7” and does not say 
that such an order must be the original 
order passed by the District Magistrate 
under that provision of the law and can- 
not be the revisional order passed bv the 
State Government under the same provi- 
Sion of law in exercise of its supervisory 
jurisdiction under Section 7-F. It has 
been noticed above that the power of the 
State Government under Section 7-F in- 
cludes the power to pass an order under 
sub-section (2) of Section 7 and. there- 
fore. the Janguage used in sub-section (1) 
of Section 7-A is wide enough to com- 
prehend an order passed by the State 
Government under Section 7-F in rela- 
tion to its powers under sub-section (2) 
of Section 7. That being so. there can 
be no bar on the landlord's right to apply 
for start of proceedings under sub-sec- 
tion (1) of Section 7-A or on the pari of 
the District Magistrate to act under that 
provision of the law on the basis of such 
an application. Whether or not he should 
actually act. in view of the proviso to 
that sub-section. is not a matter with 
which we are concerned in this 
Bench. 


15. It now remains to consider one 
more argument which, it was contended, 
would bring this view of ours in indirect 
conflict with the decision of the Supreme 
Court in Bhagwan Das v. Paras Nath, 
AIR 1970 SC 971 and Mohammad Ismail 
v. Nanney Lal. AIR 1970 SC 1919. The 
law laid down by the Supreme Court in 
these two cases is that a suit validly in- 
stituted after obtaining a permission as 
required by Section 3 (1) does not cease 
to be maintainable even if the State 
Government revokes after the institution 
of the suit. the permission granted. If 
the State Government revokes the permis- 
Sion granted before the jnstitution of the 
suit then there would be no valid permis- 
sion to sue. In other words. the State 
Government’s power to revoke the per- 
mission granted under Section 3 (1) gets 
exhausted once the suit is validly insti- 
tuted. On the analogv of these two deci- 
sions, the contention raised is that the 
State Government can cancel an order of 
allotment passed by the District Masis- 
trate under sub-section (2) of Section 7 
and release the accommodation in favour 
of the landlord under Rule 6 unto a 
stage anterior to the occupation of the 
accommodation by the allottee: and once 
that is a fait accompli, the power of tha 
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State Government to pass an order of such 
a nature gets exhausted and consequent= 
lv any such order passed vosterior to that 
Stage is a nullity which must be ignored. 


16. The two Supreme Court decia 
sions enunciate the scope of the State 
Government's power under Sectiion 7-F 
to pasS an arder of the nature referred 
to in Section 3 (1). The problem posed 
has to be locked at from three separate 
angles, namely, (1) the power of the State 
Government under Section 7-F to pass 
an order under Section 3 (1) and the 
effect of such an order, in a case where 
permission had been refused both by the 
District Magistrate and the Commis« 
sioner and the suit was instituted after 
permission had been obtained from the 
State Government; (2) the effect of the 
örder of revocation passed by the Com- 
misSiuner on the maintainability of the 
suit for eviction which had already been 
instituted after obtaining the permission 
of the District Magistrate. and (3) the 
effect of the order of revocation pass 
by the State Government after the suit 
had already been instituted with the per» 
Mission of the District Mavistrate of 
the Commissioner or of both, 


17. The decision of the Full Bench 
(Jagdish Sahai and S. N, Dwivedi. JJ.. 
M. C. Desai, C. J. contra) in Ram Kumar 
v. Baldeo Prasad, 1965 All LJ 88 = 
{AIR 1965 SC 572 (FB)) is an authority 
on the first aspect mooted above. That 
Telated to a case in which permission to 
file a suit in the Civil Court for the evic= 
tion of the tenant, had been refused both 
by the District Magistrate under Sec» 
tion 3(1) and bv the Commissioner under 
Section 3 (3) but had been granted by 
the State Government under Section 7-F 
and the suit was instituted after the grant 
of such permission. The majority view 
was jhat the powers of the Commissioner 
and the State Government are co-exten- 
sive with that of the District Magistrate 
with regard to the power mentioned in 
Section 3 (1); and though it is true that 
Seclion 7-F is an independent provision 
and its contents do not form part of Sec- 
tion 3 but that would not make it anv the 
less effective and it must be read harmo= 
niously along with Section 3 and, there- 
fore, no invalidity would attach to a suit 
fnstituted after obtaining the permission 
of the State Government under Sec 
tion 7-F. This decision stil] holds the 
field and, indeed, has obtained confirma= 
tion by the Supreme Court also in the 
said two decisions. 

18, With rezard fo the second and 
third aspects mentioned above. the Full 
Bench decision in Bashi Ram v. Mantri 
Lal, 1965 All LJ 58 = (AIR 1965 Al) 498} 
(FB) held the field till It was modified in 
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part by the Supreme Court's decision in 
Bhagwan Das’s case, AIR 1970 SC 971. 
In Bashi Ram's case. M. C Desai, C. J, 
and R. S, Pathak, J. (S. N. Dwivedi, J. 
did not express anv view) held that a de~- 
cree obtained in a suit for eviction insti- 
tuted after obtaining the requisite per- 
mission will not become unenforceable 
even if the State Government revoked, 
after the decree is passed. the permis~ 
Sion granted, in exercise of its powers 
under Section 7-F. They further held 
that once a suit is instituted after ob- 
taining the permission of the District 
Magistrate, any further order made either 
by the Commissioner or the State Goy- 
ernment cannot affect the course of the 
Suit or the decree passed therein. The 
correctness of this Full Bench decision 
Was challenged before the Supreme Court 
in Bhaswan Das’s case. AIR 1970 SC 971. 
Their Lordships held that the Full Bench 
decision to the extent it held that a suit 
filed bv the landlord after obtaining the 
permission of the District Macistrate can- 
not become infructuous even if the Com- 
missioner revokes the permission, jis in= 
correct: but its decision that a suit val- 
diy instituted after obtaining a nermis« 
Sion as required by Section 3 (1) does not 
cease to be maintainable even if the 
State Government revokes after the in= 
stitution of the suit, the permission 
granted js correct and further that if the 
State Government revokes the permis- 
sion granted before the institution of the 
Suit then there would be no valid permis- 
sion to sue, and that in other words. the 
State Government’s power to revoke the 
permission granted under Section 3 (1} 
gets exhausted once the suit is validly 
instituted. An attemnt was made to per« 
suade their Lordships to reconsider this 
decision in Mohammad Ismail’s case AIR) 
1970 SC 1919 but that attempt failed and 
the decision in Bhagwan Das’s ease AIR 
1970 SC 971 was reiterated. 


19%. It is an the basis of these 
two decisions, as stated earlier, that 
the argument has been built up tha 
once an allottee has entered into oc- 
cupation of the accommodation. the 
power of the State Government to 
cancel. the allotment order or to oust the 
occupant after an order of release. is 
exhausted and cannot be exercised. W 
have given full consideration to this argus 
ment but we regret pur inability to ac» 
cept it. In the (first instance, the 
Supreme Court decisions do not furnish 
direct authority on the subiect which ig 
in controversy before us. Secondly, 
their Lordships took into consideration 
the various anomalies arisiny out of the 
language used in sub-sections (1). (2). (3) 
and (4) of Section 3 and their interpretas 
tion on the basis of tbat language. in ity 
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relation to Section 7-F, and observed 
with regard to these anomalies in the 
following terms 


“Under these circumstances the ano- 
malies pointed out ......... are inevitable, 
Therefore, in construing this Act no use- 
ful purpose will be served by taking into 
consideration the hardships to the par 
ties. In whatever way we may construe 
Ss. 3 and 7-F hardship ta one party or 
the other is inevitable. Neither counsel 
suggested to us any interpretation which 
will steer clear of the anomalies pointed 
out at the bar, ‘Therefore, we have to 
fell back on the grammatical construction 
of sub-section (1) of Section 3 and leave 
oit of consideration all other rules _of 
construction for finding out the intention 
of the Legislature.” 


20. Applying the rule of gram- 
matical construction their Lordships held: 


“Section 3({1) does not restrict the 
landlord's right to evict his tenant on any 
of the grounds mentioned in clauses (a) 
to (g) of that sub-section. But if he 
wants to sue his tenant for evichion on 
any ground other than those mentioned 
in those clauses then he has to obtain the 
permission of the District Magistrate 
whose discretion is subiect to any order 
passed under sub-section (3) of Section 3 
by the Commissioner. These are the 
only restrictions placed on the power of 
a landlord to institute a suit for eviction 
of his tenant, If a landlord files a suit for 
the eviction of his tenant without ob- 
taining the permission of the District 
Magistrate that suit is not maintainable 
but if he files a suit after obtaining tha 
permission of the District Magistrate and 
if the Commissioner revokes the permis= 
Sion granted by the District Magistrate 
in a properly instituted application under 
Section 3 (2) then the suit instituted by 
him will be considered as having been 
led without the permission of the Dis- 
rict Magistrate because Section 3 (1) in 
specific terms says that the permission 
given by the District Magistrate is sub- 
ject to any order passed under sub-sec- 
tion (3). In other words the permission 
given by the District Magistrate does not 
acquire any finality until either the 
period fixed for filing an application under 
sub-section (2) of Section 3 expires and 
ro application under that section was filed 
within that time or if an application had 
been filed within that time. the same had 
been dispcsed of by the Commissioner, 
The permission to file a suit for eviction 
assumes finality under Section 3 (1) once 
the Commissioner decides the revision 
pelition pending before him. In fact sub- 
section (4) of Section 3 says that the 
order of the Commissioner js final, it is 
true that that order despite the fact that 
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it is final is subject to any order passed 
by the State Government under §. 7-F, 
There is no provision in the Act provid- 
ing that a suit validly instituted after 
getting the required permission under 
Sec. 3 (1) ceases to be maintainable be- 
Cause of any order made bv the Stata 
Government under Section 7-F .....sccscee 
On an examination of the relevant provi- 
sions of the Act our conclusion js that 
when, the Commissioner sets aside the 
order passed by the District Magistrate 
granting permission to file a suit for eject- 
Ing a tenant the order of the Commis- 
sioner prevails. If he cancels the permis- 
Sion granted bv the District Mazisirate 
there is no effective permission left and 
the suit instituted by the plaintif with- 
out awaiting his decision must be treated 
as one filed without any valid permission 
by the District Magistrat2.” 


_ 2L Now, in interpreting sub-sec~ 
Hon (2) of Section 7. sub-section (1) of 
Section 7-A and Section 7-F there are no 
anomalies which can present anv diff- 
culty in their construction. The order 
passed by the District Magistrate under 
sub-section (1) of Section 3 is subject to 
the revisional jurisdiction of the Commis- 
sioner under sub-section (3) of Section 3 
whereas an order passed by the District 
Magistrate under Section 7 (2) is not sub= 
ject to anv such revision bv the Com- 
missioner, Again, the order passed by 
the District Magistrate under Section 3 (1} 
fs tentative or provisional ənd becomes 
final, if it is not revoked by the Com- 
missioner under Section 3 (3) and in case 
it is revoked, it ceases to have any effect. 
On the contrary. an order passed by the 
District Magistrate under Section 7 (2) 
has been specifically made subservient ta 
the final verdict of the State Government 
under Sec, 7-F. Furthermore, the order 
passed by the Commissioner under Sec- 
tion 3(3) becomes final and thougn it is 
subject to the revisional jurisdiction of the 
State Government under Section 7-F, the 
construction of the provisions of Section 
3 is such that the State Government can 
invoke its power only upto a particular 
moment of time and not bevond that buf 
there is no Such limitation, restriction or 
prohibition in so far as its powers under 
Section 7-F fn relation to Sections 7 (2) 
or 7-A are concerned. Indeed, as refer- 
red to earlier, the Commissioner has no 
control whatsoever over an order passed 
under sub-section (2) of Section 7. Under 
sub-section (4) of Section 7-A, he can 
interfere only with an order passed by 
the District Mavistrate under S. 7-A (1) 
or 7-A (2) or 7-A (3). On the other hand. 
an order passed by the District Masis= 
trate under Section 7 (2) has been made 
directly subject to the final order passed 
by the State Government under S. 7-F, 
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The position is different only in respect 
of the powers of the District Magistrate 
under Section 7-A, in which case, the 
powers of the Commissioner under sub- 
section (4) of Section 7-A and the powers 
of the State Government under S. 7-F 
are no doubt co-extensive but while the 
Commissioner's order is not final, that of 
the State Government js. We are. there- 
fore, of the view that the order passed 
by a District Magistrate under sub-sec- 
tion (2) of Section 7 cannot be regarded 
As a final order because under the statute 
the fina] order is that of the State Gov- 
ernment and if the State Government in 
exercise of its powers under Section 7-F, 
cancels or revokes the order passed bv 
the District Magistrate under Section 7 (2} 
that order ceases to have force or vali- 
dity and the resulting situation will cern- 
tainly attract the application of S. 7-A. 

22. In our opinion, therefore. (and 
we say so with all respect to the learned 
Judges who decided Krishna Chandra 
Sharma’s case, 1962 All LJ 426) Krishna 
Chandra Sharma's case does not lay down 
the correct law. 

23. In the result. our answer to 
the question referred to the Full Bench 
is in the affirmative. : 

SATISH CHANDRA, J.:— I agree 

M. N. SHUKLA, J.:— I agree. 

Question answered in affirmative. 


i 
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Babu Singh and another, Petitioners 
v. The Returning Officer for Elections and 
others, Respondents, 

Civil Misc. Writ Nos. 1645 and 18Lil 
of 1973, D/- 27-11-1973. 

Index Note:— (A) U. P. Kshettra 
Samities (Election of Pramukhs ond Up 
Promukhs ard Settlement of Election Dis- 
putes) Rules, 1962, Bule 24, Cl. (7) (as 
amended i 1973) \— Clause 7 which en- 
titles a physically incapacitated voter to 
record his vote by his companion is not 
involid m- (X-Ref:— U. P. Kshettra 
Samities and Zilla Parishede Adhiniyam 
(33 of 1961), Section 7). 

Brief Note:— (A) Clause 7 of R. 24 
23 amended in 1873 is not inconsistent 
with Section 7 of the Adhiniyam. The 
secrecy of the election is not violated 
thereby. {Para 8} 

Section 7 (1) (al of the Adhinivam 
confers a valuable right on each member 
of the Kshettra Samiti to exercise 
right to vote for electing a Pramukh This 
right is equally available to a person who 
Ys blind. illiterate or suffering from any 
19 DANa. Mee VT ee 
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other kind of phvsical infirmity. There= 
fore some kind of provisions has to be 
made for recording of their votes. Fur- 
ther. the secrecy of voting is primarily 
for the protection of voter so that he mav 
exercise his right with free will He can- 
not be compelled to disclose it But if 
he voluntarily discloses his choice and the 
manner in which he voted there is no 
Violation of secrecy of voting. 
(Paras 8, 13} 
D. P Agrawal. for Petitioner: Stands 
ing Counsel. for Respondents. 


ORDER :— In these two writ peti- 
tions validitv of U. P. Kshettra Samities 
{Election of Pramukhs and Up-Pramukhs 
and Settlement of Election Disputes} 
(Second Amendment) Rules. 1973. as pub- 
lished in the Gazette dated 17th Februs 
ary, 1973 has been challenged, 


2. Babu Singh and Baboo Khan, 
petitioners in the two writ petitions con= 
tested elections for the office of Pramukhs 
of the Kshettra Samities, during the elec 
tions held in March, 1973 for the con= 
Stitution of Kshettra Samitties under 
Section 7 of the U. P. Kshettra Samities 
and Zila Parishad Adhiniyam, 1961 (here- 
inafter referred to as the Adhinivam), 
Votes were recorded by the members of 
the Kshettra Samities in the manner laid 
down in Rule 24 of the U. P. Kshettra 
Samities (Election of Pramukhs and Up 
Pramukhs and Settlement of Election Dis» 
putes} Rules, 1973. Several members ob= 
tained help of companions for recording 
their votes. Both the petitioners lost 
their elections and their rival candidates 
were declared elected, thereafter. they 
filed these two writ petitions challenging 
the validity of clause 7 of Rule 24 as ama 
ended by the Second amendment jn 1973. 


nA Section 7 of the Adhiniyarm 
Jays down that a Pramukh shall be 
elected by the members of the Kshettra 
Samiti by secret ballot and in the manner 
provided by Rules which shall also pro- 
vide for resolution of doubts and disputes 
relatine to the election of Pramukhs and 
Up-Pramukhs. Section 237 of the Adhi«= 
nivam lays down that the State Governs 
ment may make rules consistent with the 
Adhiniyam in respect of any matter of 
matters for which power of making rulez 
fs expressly or bv implication conferred 
by the Adhiniyvam and may also make 
Tules which are otherwise requisite for 
carrying out the purpose of the Adhi» 
nivam. The Rules so framed are required 
to be published and laid before the two 
Houses of the State Legislature. In pur» 
suance of the powers conferred on jt by 
Section 7 read with Section 237 of the 
Adhiniyam, the State Government fram= 
ed the U. P. Kshettra Samiti (Election of 
Pramukhs. Up-Pramukhs and Settlement 
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ef Election Disputes) Rules,. 1962. ‘These 
Rules contain detailed provisions for the 
conduct of elections of Pramukh. Up- 
Pramukh and also for the filing of elec- 
flon petition, its trial and disposal by the 
Election Tribunal. Rules 3 and 4 of the 
said Rules define Returning Officer and 
Assistant Returning Officer and orescribe 
their duties and functions. Chapter IT of 
the Rules Jays down detailed procedure 
for the conduct of the election of Pra- 
mukh. Rr. 16 to 24 regulate polling for the 
election of Pramukhs. Rule 24 lays down 
the manner of recording of votes. These 
rules were amended, from time to time 
the latest amendment being Uttar Pra- 
desh Kshettra Samities (Election of Pra- 
mukhs and Up-Pramukhs and Settlement 
of Election Disputes} (Second Amend- 
icontd. on col. 2) 


Column 1 
Existing sub-rule 
A {4a} — The Returning Officer and 
the Asstt. Returning Officer shall perform 
sheir functions and duties under the Genee 
ral Superintendence of Director of Elec= 
tions Local Bodies, U. P. . 


94. (7) The Presiding Officer shall. 7 
requested by a member. explain to him 
the instructions contained in the ballot 
papers for the recording of votes, 


(7) If owing to the physical incapacity 
or illiteracy his preferences on the bals 
Tot paper or to read it, the Presiding Off- 
cer shall on being so requested by mem- 
ber record the vote in the ballot paper 
according to the direction of the member. 
The member shall then either himself or 
with the assistance of the Presiding Off- 
cer, put the ballot naper folded un into 
the ballot box. 


The Presiding Officer shall have this 
done with as much secrecv as reasonable 
and shall keep a brief record pf each such 
instance without indicating the manner in 
‘ which the vote has been cast.” 


4, After the second amendment of 
Rule 4 (4) Returning Officer and Assistant 
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ment) Rules, 1973. vide Notification pub- 
lished in the Gazette dated 17th Febru- 
The amending Rules of 1973 
amended several rules but for the pur- 
poses of the present petitions, only the 
amendments made in Rules 4 and 24 ara 
necessary to be considered. Rule 2 of the 
Second Amendment af 1973 amended 
Rules 4 and 24 of 1962 Rules. The rele- 
vant amendments necessary for the. pur- 
poses of the present writ petitions are 
reproduced below :— 

“2. In the Uttar Pradesh Kshettra 
Samities (Election of Pramukhs and Up- 
Pramukhs and Settlement of Election Dis- 
putes) Rules, 1962. (hereinafter referred 
to as the said Rules). 

(i) for the sub-rule mentioned in 
column 1, the sub-rule as mentioned in 
eolumn 2 shall be substituted, 


Column 2 


Sub-rule as hereby substituted 
(4) (4) The Returning Officer and the 
Asst. Returning Officer shall perform their 
functions and duties under the general 
superintendence, direction and control of 
the Nirvachan WNideshak (Sthaniya 
Nikaya) Uttar Pradesh. 

24 (6). The Returning Officer shall if 
requested by a member explain to him 
the instructions contained In the ballot 
paper for the recording of votes. 


(7) If an elector is unable fo resd 
fhe ballot paper or to record his vote 
thereon by reason of illiteracy, blindness 
or other infirmity. the returning officer 
shall, on being satisfied about such ilf- 
iteracy, blindness or infirmity. permit the 
elector to have with him a companion of 
not less than 21 years of age who is able 
to read ballot paper and record the yole 
thereon on behalf of and in accordance 
with the wishes of the elector and, if 
necessary, fold the ballot papers so as to 
conceal the vote and insert if into the 
ballot box, 


Provided that no person shall be per- 
mitted to act as the companion of more 
than one elector at anv polling station on 
the same day. 


Provided further that before any pere 
Son fs permitted to act as the companion 
of an elector on anv dav under this rule. 
the person shall be reauired to declara 
that he will keep secret the vote recorded 
by him on behalf of the elector and that 
he has not already acted as the compa 
nion of anv other elector af anv polling 
station on that day. 


The Returning Officer shal keen a 
record in form 7-A of all the cases under 
this sub-rules,”* 


Returning Officers are required fo per- 
form their functions and duties under ths 
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peneral superintendence and direction 
and control of Nirvachan Nideshak (Stha- 
niya Nikay) U. P. The Director of Elec- 
tions of the Local bodies is the Niryan- 
chan Nideshak (Sthaniva Nikav). He is 
empowered to supervise and regulate the 
conduct of elections and for that purpose 
he is invested with powers to issue direc- 
tions to the Returnine Officer and Asis- 
tant Returning Officer and the latter are 
required to follow anv direction issued 
bv the Director of Elections. Rule 24 
which Jaid down the manner of record- 
ins of votes prior to its amendment pro~ 
vided that if due to nhvsieal incapacity or 
illiteracy a voter was not able to record 
his vote or preferences on the ballot paver 
at the election of Pramukhs. the Presid- 
ing Officer was empowered fo record the 
vote of that member according to his 
direction and request. The presiding 
officer was required to record vote on be- 
half of that member with as much 
secrecy as possible and he was further 
Tequired to keep a brief record of each 
such instance, without indicating the 
manner in which vote was recorded by 
him. After the amendment of clause (7) 
of Rule 24 by the Second Amendment of 
1973 instead of the Presiding Officer Te- 
cording the vote of a member who may 
be physically incapacitated, the voter is 
entitled to take a companion with him 
who may record “his vyote on his behalf 
and in accordance with his wishes. The 
proviso to the amended rule lavs down 
that no single person shall be permitted 
at anv polling station to act aS companion 
for more than ane elector on the same 
day. The amended clause {7} of Rule 24 
further provides that such companion 
should not be Jess than 21 years of aga 
ard he must be able to read ballot paper 
and record the vote thereon. Before any 
compan‘on is all the Presiding Offi- 
cer is required to satisfy himself about 
the illiteracy blindness or infirmity of 
the elector making request for the faci~ 
lity of a companion for recording of 
vote. Clause (7) of Rule 24. as it stands 
after its amendment bv the second am» 
erdment of 1873. is under enge in 
the present writ petitions. 


5. Learned counsel for the peti- 
tioners contended that clause (7} of R. 24, 
as amended by fhe second amendment of 
1973, is inconsistent with the provisions 
of Section 7 of the Adhiniyam. Section 7 
of the Adhinivam enjoins that the elec- 
tinn of Pramukh shall be held bv secret 
ballot but clause (7) of Rule 24 of tha 
second amendment violates the_ secrecy, 
thus the rule is void. By enacting Sec~« 
tion 7 the lesislature declared its policy 
that the election of Pramukh shall be 
held by secret ballot. but the manner in 
which the polling shalt take place or tha 
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votes shal] be recorded was left to the 
tule framing authority. Section 7 read 
with Section 237 confers power on the 
State Government to frame rule pres= 
cribing the manner in which the election 
shall be held. While framing the rules 
the State Government is no doubt re~ 
quired to follow the essential legislativa 
policy jaid down in Section 7, namely. 
that the election should be held by secret 
ballot. The Rules undisputably provida 
that votins shal} be held by secret hallot. 


§. The auestion then arises whe« 
ther Rola 24 (7) is inconsistent with the 
provision; of the Adhiniyam. The vali- 
ditv of ihe rule cannot be upheld once 
it is fourd that it is inconsistent with the 
provisions of the Adhinivam. In my opin- 
fon. Rule 24 (7) is not inconsistent with 
any of the provisions of the Adhinivam. 
Under the democratic set up established 
by the Constitution and the laws of our 
country, an elector who is given a right 
of franchire, is entitled tq vote at the 
election. The Constitution itself confers 
right of franchise on all the adults ire 
respective of their phvsical infirmity. 
Similarly, Section 7 {1} {a} of the Adhl- 
niyam confers a valuable right on each 
and every member of the Kshettra Samiti 
fo exercise his right of vote for electing 
a Pramukh. There is no provision under 

the Adhinivam taking away that valuable 
Tight on the ground of blindness, illiteracy 
or other kind of physical infirmity. The 
legislature must be aware of the situas 
tion that some of the members of tha 
Kshettra Samiti mav be suffering from 
blindness or other infirmitv and due to 
that physical infirmity they may not be 
able to record their vofe but even then 
No provision was made in the Adhinivam 
that such persons shall not be permitted 
to record their votes with the assistance 
of others, The legislative policy is clear 
that a blind. illiterate and physically in- 
firm member has a right to vote at tha 
election of Pramukh. The State Govern= 
ment framed the impugned Rule 24 (7) to 
carry out that lesislative intent and 
Policy. Some procedure or method was 
required tp be laid down to enable tha 
exercise of right of vote by blind. Mite- 
Tate and physically infirm members, 
if, was for that purpose the Rule In ayes» 
tion has been framed. 


In sn election where votes are Tee 
Corded on symbols. even an literate 
person rn2y record his vote but in that 
case also a blind or a phvsically infirm 
person mav require assistance for pure 
Poses of recording his vote. The elece 
tion of Pramukh is held on the basis of 
single transferable vote. which reauires 
giving of preference by the voters. The 
system contemplates that the voter shal} 
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matk his choice bv indicating his prefer- 
ences on the ballot papers against the 
Dame of the candidates. Thus, if a voter 
is illiterate or blind, he will not be able 
to read the names of the candidates nor 
record his preferences. and it will not be 
possible for him to record his vote at the 
election. Under the Adhinivam there is 
Do provision iaking awav the right of 
vote of 2 blind, illiterate or otherwise 
physically infirm elector. The Rule mak- 
ins outhority, therefore, considered it 
necessary to make provision for record 
ins of votes by the illiterate. blind and 
otherwise physically infirm elector: and 
for that purpose clause 7 of Rule 22 was 
framed. In the absence of anv such pro- 
vision all those electors who may be 
blind, illiterate or otherwise physically 
infirm could not exercise their vote for 
the election of Pramukh. Consequently 
they would have stood disfranchised. 
That would have been inconsistent with 
the legislative intent and policy. Their 
right was required to be protected and 
some procedure was necessary to be laid 
down for enabling them to exercise their 
risht of vote. The State Government 
therefore framed the impugned rules to 
enible such persons to record their votes. 
Such a provision. in my opinion, is eon- 
sistent with the provisions of Section 7 
of the Adhiniyam. 


T. Generally there are two modes 
of voting which are followed by all demo~ 
cratie countries, one bv ballot and the 
other by viva voce voting. The former 
imviies secrecy while the latter involves 
publicity. The svstem of voting by bal- 
lzt has been generally adopted in the 
Un:ted States and in England. In our 
country we have alsn adopted voting by 
ballot. This system implies secrecy of 
voting which is different [rom the viva 
voce voting namely voting by show of 
hands. To safeguard purity of elections 
and expression of free will by an elector 
without fear ot influence the system of 
secrecy of voting has been adopted uni- 
versally, In case of secret voting the 
elcetor is not reauired to disclose the 
manner in which he mav have voted 
under that system every possible effort is 
made to ensure secrecy of voting. In the 
insant case, Rr. 16 to 24 provide proce- 
dure for voting which require that the 
elector shall record his vote secretly, 
Under Rule 30 even an inspection of bal- 
lot papers used by electors is not allow~ 
ed Inspection of ballot papers is no 
doubt permissible under the orders of a 
competent Tribunal during the trial of 
election petition. These provisions ensure 
secrecy of voting at the election of Pra« 
m 


8. The question then arises whe- 
ther clause {7} of Rule 24, as amended, 
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which permits a blind illiterate and phvsi- 
cally infirm elector to record his vote with 
the assistance of his companion viclates 
secrecy of voting as enjoined bv Sec. 7 
of the Adhiņniyam. Ag aiready discusted, 
an illiterate, blind or vhvsicaUy infirm 
member of Kshettra Samiti has n valu- 
able right to record his vote at the elec- 
tion of oramukh. Clause (7) of Rulo 24 
has been framed with a view to enable 
such phvsicallv infirm and blind persons 
to record their votes at the election of 
Pramulkh. The problem of voting by 
blind and physically infirm persons at an 
election held by secret ballot is not new 
to the election af Pramukh only. This 
problem is an universal one which has 
been faced by our country and other 
countries also. Although great importa 
ance is attached to the preservation of 
secrecy of ballot papers. but generally 
various Statutes resulatine elections make 
Provision for rendering “sistance to in« 
capable blind and physically infirm voters 
to ensure that they are able fo exercise 
their right of voting. Permittine assist- 
ance to blind and illiterate voters for re- 
cording of their vote hes been accented 
in practice throughout the known demo- 
eracies in the world and cuch a provision 
is not considered violative of secrecy of 
voting, 

9, In American Jurisprudence, 
Vol. 26. If Edition (Article 238 at page 63) 
while discussing the question of assiste 
ance to voters at an election by secret 
ballot ¢he following observations have 
been made z= 


“Although great importance is at- 
tached to the preservation of the secrecy 
of the ballot, it is usually provided by 
statute that persons who are laboring 
under certain disabilities which do not 
disqualify them to vote. but which render 
them incapable of makins their ballots, 
may have assistance in voting. In fact 
if the governing statute contnrins no 
exception. right to assistance will be as- 
sumed unless other possible means of 
securing it is expressly prohibited. Tne 
forms of disability warranting assistanca 
are generally prescribed by statute. The 
right is customarily extended to persons 
who, by reason of physical infirmity. are 
unable to mark their own ballots .........9 


10. In Halsbury’s Laws of Enge 
Tand Volume XIV. nage 133. while deal= 
ing with the problem of voting bv a blind 
or physically infirm voter. the following 
principles of law have been laid down:— 

‘Te a voter makes application to the 
Presiding Officer to be allowed on the 
ground of blindness to vote with the as= 
sistance of another person by whom he is 
accompanied (called ‘the companion’) tha 
Presiding Officer must reauire the voter 
to declare orally whether he is Sq in- 
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capacitated by his blindness as to be 
unable to vote without assistance. A per- 
Son is qualified to assist a blind voter to 
vote if that person is either a person who 
ts entitled to vole as elector gr the father, 
mother, brother. sister. husband, wife, son 
or daughter of the blind voter and has 
attained the age of 2] years. 

If the Presiding Officer is satisfied 
that the voter is so incapacitated and is 


also satisied by a written declaration ` 


made bv the companion (called the decla- 
ration made bv the companion of a blind 
voter) that the companion is a qualified 
man, has not previously assisted more 
than one blind person to vote at the elec- 
Won he must grant the application and 
thereupon anything required to be done 
to or bv the voter in connexion with the 
giving of his vote mav be done to or with 
the assistance of the companion.” 


The proposition which emerges from the 
above elucidation of law is that the con- 
cept of secret ballot does not exclude as- 
sistance to blind and infirm voters for 
recording their votes. The practice of 
rendering assistance to blind. illiterate 
and infirm electors for recording their 
votes is accepted a part and parcel of 
the concept of secret ballot. In fact if 
the governing statute does not disqualify 
a blind. illiterate or infirm elector, it shall 
be assumed that facility shall be provid- 
ed to that elector to enable him to re- 
cord his vote. Providing assistance to in- 
firm and incapacitated voters has never 
been held violative of secret voting. 


11. Similar provisions hava been 
made under the various statutes where 
election is held by secret ballot. Under 
S. 59 of the Representation of the Peo- 
ple Act, 1951. votes are required to be 
given by secret ballot in such manner as 
may be required bv rules. The Conduct 
of Election Rules. 1961 framed under the 
Representation of the People Act ensure 
secrecy of voting. R. 40 of the Conduct 
of Election Rules 1961, contains alrnost 
similar provisions as contained in R. 24 (7} 
of the Kshettra Samiti (Election of Pra= 
mukh and Up-Pramukh and Settlement 
of Election Disnutes} Rules. The U. P. 
Nagar Mahapalika (Sabhasadon Ke Nirva= 
chan Ka Sanchalan) Agva, 1959, framed 
under the U. P. Nagar Mahapalika Adhi- 
niyam. 1959, makes provision for con= 
duct of election of Sabhasads of Nagar 
Mahapalikas. Rule 44 of the said Agya 
permits assistance of qa companion to a 
blind and infirm voter for recording his 
vote at the election even though election 
is held bv secret ballot. Similar provi- 
sions exist In the U. P, Municipalities Act 
and the U. P. Panchayat Rai Act for per= 
mitting assistanca to blind and infirm 
voters. I do not consider it necessary to 
refer to similar rules framed under tha 


Babu Singh V. Returning Officer (Singh J.) 





A.L È 


various other statutes. Suffice, to say 
that in almost al] the Act. Statutes and 
Rules regulating conduct of election bv 
secret ballot a provision exists permitting 
assistance to a blind and infirm elector 
either with the aid of a companion of his 
choice or with the aid of Presiding Offi- 
cer, 


12. It was urged that voting with 
the assistance of a companion amounts to 
disclosure of the choice exercised by the 
elector. Therefore the impugned rules do 
not ensure secrecy of vote, As already 
discussed the Rules ensure secret voting 
by ballot. Normally the manner in which 
an elector exercises his right of voting is 
secret. It is only when the elector is 
blind, jlliterate or physically infirm he 
may record his vote with the assistance 
of a companion of his own choice. A 
companion selected bv the elector would 
Naturally be a person of his confidence 
and in the normal course he is not ex- 
pected to divulge the secrecy of voting of 
that elector. As regards the knowledge 
of the companion. jt is alwavs oven to 
the elector to disclose voluntarily the 
name of the person for whom he voted or 
the manner in which he exercised his 
right of voting, There is no provision in 
the Adhiniyam prohibiting such a volun- 
tary disclosure by an elector. The secrecy 
of voting is primarily for the protection 
of voter so that he may exercise his right 
with a free will. He cannot be compel- 
Jed to disclose that fact but if he volun- 
tarily discloses his choice and the manner 
in which he voted there is no violation 
of secrecy of voting. In view of thesa 
Circumstances a companion to a disabled 
or illiterate elector of Kshettra Samiti 
violates secrecy cannot be sustained. 


13. The question whether render» 
fng of assistance to an elector for record< 
ing his vote violated secrecy of vote 
came up for consideration before a 
Division Bench of this Court in First Ap- 
peal No. 6 of 1961 (Bohrey Ram Gonal 
v. Dr. Ladli Prasad Tandon decided on 
16th February, 1962). In that ease the 
election of Nagar Pramukh of Nagar 
Mahapalika, Agra, was challenged. It 
was alleged that nine of the voters had 
put marks on the ballot papers with the 
help of the Returning Officer which vio- 
lated secrecy of votes enjoined by the 
Nagar Mahapalika Adhinivam. and there- 
fore their votes were invalid and liable to 
be rejected. R. 23 (6) of the Nagar Pra= 
mukh on Aur Up Nagar. Pramukhonkea 
Nirvachan Ka Sanchalan Agya. 1959 per~ 


mitted the presiding Officer to record 
vote of a physically infirm blind or illite- 
rate elector on the ballot paper accord~ 
ing to the direction of tha elector, There 
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Was difference of opinion between two 
learned Judges and certain questions were 
referred to a learned third Judge. But 
all the three learned Judges agreed thaf 
rendering of assistance to physically in- 
firm and blind voters did not render their 
votes invalid. The provision of R- 23 (6) 
of the Agva is similar to Rule 24 (7) in 
the instant case. I am, therefore. of 
the opinion that Rule 24 (7) does not vio- 
late secrecy of vote and is not inconsis< 
fent with Section 7 of the Adhinivam. 


2 14, Learned: counsel for the peti=- 
fioners urged that the rule in question 
was liable to be misused by unscrupulous 
electors and candidates. It is true that 
in certain cases unscrupulous elector or 
candidate may arrive at an understand- 
fing for recording of vote with the assist- 
ance of a companion to enable a candi- 
date to ascertain whether the elector ac- 
fually voted for him or not but this does 
mot render the rule invalid. The Rules 
are framed on the assumption that the 
candidates, the members of the Kshettra 
Samiti, the companions as well as the 
Presiding Officer will act honestly. A 
mere possibility of misuse of the provi- 
Sion iS not sufficient to declare the rule 
înyalid. If and when a misuse is estab- 
lished the Rules confer power on the 
Election Tribunal to strike down such 
misuse on the trial of an election peti- 
fion, 

15. In view of the above discus- 
gion, the petitioners’ contention that 
Rule 24 (7) violates secrecy of votes or 
that it is unreasonable must be rejected. 

16. In the result the writ peti- 
fions are dismissed with costs. 

Petitions dismissed, 
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Shakir Hussain, Appellant v, Siraf 
‘Beg, Respondent, 

Second Appeal No. 91 of 1972, DJ- 
8-1-1974, against judgment and decree 
of 4th Temporary Civil and S. J., Luck- 
now, D/- 2-2-1972. 

Index Note:— (A) U. P. (Tempro- 
fary) Control of Rent and Eviction Act 
(3 of 1947). Section 3 (1) (a) — Suit for 
ejectment of tenant dismissed in second 
Appeal — Second suit for ejectment on 
fhe same cause of action not maintain- 
able. 

Brief Note:— {Af Where a previous 
Suit for ejectment filed by the landlord 
was ultimately dismissed in Second Ap- 
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peal, no fresh suit can be filed on the 
basis of the same cause of action. A 
fresh suit can be filed for ejectment on 
a fresh cause of action, (Paras 3, 4) 


S. Rahman, for Appellant: K. L, 
Gurnani, for Respondent. 


ORDER :— This second appeal has 
been filed by a tenant against whom a 
decree for ejectment has been passed by 
the lower appellate Court thoush the 
same was refused by the trial Court. The 
brief facts of the case so far as relevant 
for the decision of this second appeal 
were that the appellant was occupying a 
house as tenant of the plaintiff-respon- 
dent at a rent of Rs. 18/~ per month. The 
house was governed by the provisions of 
the U. P. (Temporary) Control of Rent 
and Eviction Act, 1947 (to be hereinafter 
called as the Act), The plaintiff gave a 
Notice dated 24-8-1964 to the defendant 
Which was served on him on 9-9-1964. 
It was a composite notice under Sec. 3 (1) 
(a) of the Act making a demand for ar- 
Tears of rent and under Section 106 of the 
Transfer of Property Act terminating his 
tenancy on the expiry of the requisite 
period. The defendant-appellant did not 
comply with that notice. The plaintiff 
therefore filed a suit for eiectment and 
recovery of arrears of rent against him 
in the year 1965. That suit was decreed 
by the trial Court on 13-8-1965. An appeal 
filed against that decree by the defen- 
dant was dismissed on 8-12-1965. There- 
after the defendant filed a second appeal 
in this Court. The main ground taken 
by the defendant in that appeal was that 
more than three months’ rent was not 
due by him when the notice dated 24-8- 
1964 was served on him and so he did not 
commit a default within the meaning of 
Section 3 (1) (a) of the Act. As such he 
was not liable to ejectment so long as 
that Act continued in force. This plea 
of the defendant was accepted bwy this 
Court and his appeal was allowed on 6-3- 
1970. The plaintiff’s suit was dismissed. 
in So far as it related to ejectment. In 
the meantime, the plaintiff was success- 
ful in obtaining possession over the pre- 
mises jn execution of the decree on 
15-12-1965. After his appeal was allowed 
the defendant applied for restoration of 
possession to him under Section 144 of 
the Code of Civil Procedure. While his 
application was pending the plaintiff filed 
a fresh suit against the defendant on 1-5- 
1970, seeking ejectment of the defendant 
and also praying for an iniunction res- 
training the defendant from getting resti- 
tution of the possession which the plain- 
tiff thought the defendant would get 
under Section 144 of the Code of Civil 
Procedure as a result of the decision of 
this Court in second appeal. In this suit 
the bar of the Act was sought to be gof 
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over on the ground that the State Gov- 
ernment in a revision filed under Sece 
tion 7-F of the Act had granted permis- 
Sion, to the landlord under its order dated 
6-8-1965 to file a suit for eiectment 
against the tenant. But no fresh notice 
under Section 106 of the ‘Transfer 
of Property Act was given to the 
defendant terminating his tenancy which 
was sought to have been terminated 
under the previous notice dated 24-3- 
1964. This suit was contested by the 
defendant on the ground that he was 
mot liable to ejectment and that he was 
legally entitled to restitution of his pos- 
session under Section 144 of the Code of 
‘Civil Procedure after his second appeal 
had been allowed by this Court on 6-3- 
1970. and that the plaintiff could nof 
restrain him from seeking his legal re- 
medy by praying for an injunction in 
that suif. 


2 That suit was dismissed by the 
trial Court on 28-1-1971 mainly on the 
fround that the plaintiff himself was in 
possession upto that time and so the re- 
lief for ejectment was redundant and 
could not be allowed. The plaintiff filed 
an appeal against that decision on 19-7 
1971. While the appeal was pending the 
defendant was successful in getting back 
the possession over the house on 23-7= 
1971 in proceedings under Section 144 of 
the Code of Civil Procedure. After that 
the plaintiff with the permission of the 
Court amended his plaint so as to claim 
simply relief of eiectment on the ground 
that the tenancy had been terminated 
under Section 106 of the Transfer of 
‘Property Act by means of the notice 
dated 24-8-1964 and the bar of the Act 
had been removed by the permission 
granted by the State Government under 
Section 7-F on 16-8-1965. ‘The lower 
appellafe Court allowed the appeal and 
decreed the ‘plaintiffs suit for possession 
after the ejectment of the defendanf. 
Feeling aggrieved by that decree the de= 
fendant filed this second appeal. 


3 heard the Jearned counsel for 
the parties, The only point that was 
pressed by the learned counsel for the 
appellant was that the notice dated 24-8- 
1964 under Section 106 of the Transfer 
of Property Act had 
self when the plaintiff filed his previous 
suit on its basis which was ultimately dis- 
missed on §-3-1970 by this Court. After 
that the second suit for ejectment, which 
was the ultimate relief claimed by the 
plaintiff after repeatedly amending í his 
plaint, could not be filed on the basis of 
the same notice. It is contended „that 
after the previous suit was dismissed 
the defendant was restored to his pre- 
vious position as a tenant and the attempt 
of the plaintiff to inate that relations 
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A.L R. 


ship by means of a notice dated 24-8-1964 
under Section 106 of the Transfer of Pros 
perty Act remained unsuccessful After 
that the plaintiff should have given a fresh 
notice to terminate that tenancy and 
thereby give a fresh cause of action to 
the plaintiff to file his second suit. In my. _ 
opinion this contention of the learned 
counsel is well founded. When the plain- 
tiffs previous suit for ejectment was ulti- 
mately dismissed by this Court in second 
appeal on 6-3-1970 he could not file an- 
other suit on the same cause of action. 
“Cause of action” consists of a bundle of 
facts which are essential to be established 








The’ other material 
fact constituting a cause of action is that 
the tenancy has been terminated by a 
notice served under Section £06 of th 
Transfer of Property Act. 


4 The previous suit for ejectmeni 
was filed by the plaintiff on the ground 
that the defendant was in arrears of renf 
for more than three months which he 
failed to pay in spite of notice served on 
him under Section 3 (1) (a) of the Act 
and that his tenancy had been terminated 
by a valid notice sent to him under Sece 
tion 106 of the Transfer of Property Ac® 
on 24-8-1964. That suit being ultimately 
dismissed by this Court. no fresh sui 
could be filed on the basis of the same 
cause of action. Of course, a fresh suif 
could be filed for ejectment on a fresh 













nection with a revision filed by 
against the order of the District Mapgis=« 
trate refusing that permission. But the 
fenancy was not freshly terminated under 
Section 106 of the Transfer of Property 
Act so as to give him a new cause of 
action to file the second suit. Obviously 
the previous notice would not and could 
mot give him a fresh cause of action for 
the second suit after the previous suif 
filed on the basis of that notice had been 
dismissed. It is not possible to accept 
the contention of the learned counsel for 


been put an end to by means of a notice, 
dated 24-8-1964. the same cannot be ress 
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tored evën after the previous suit was 
dismissed by this Court on 6-3-1970. 
After the dismissal of that suit the de- 
fendant was very much a tenant of this 
house in spite of the unsuccessful at- 
tempt made by the plaintiff to put an end 
to this relationship of landlord and: tenant 


by means of his notice dated 24-8-1964. 


A fresh notice under Section 106 of the 
Transfer of Property Act was clearly re- 
quired before the second suit for eject- 
ment could succeed. That was‘not ad- 
mittedly served on the defendant. Hence 
the present suit was also liable to fail. 


5. The mere fact that the plaintiff 
himself was in possession of the premises 
when he filed the suit is wholly irrele- 
vant for the decision of this controversy. 
The plajntiff had entered jn. possession 
under a defeasible title when he got de- 
livery of possession in execution of bi 
decree on 15-12-1965 while the second 
_ appeal of the defendant was pending in 
this Court. After that appeal had been 
allowed the defendant was entitled to 
restitution of possession under Section 144 
Of the Code of. Civil Procedure and that 
possession was actually restored to him 
On 23-7-1971. After that the suit of the 
plaintiff as it stood sought only a decree 
for ejectment against him and he was not 
entitled to that decree without giving a 
fresh notice under Section 106 of ths 
Transfer of Property Act. 


6. The appeal is allowed with costs 
fo the defendant-appellant throughout 
The stay order dated 24-2-1972 is dis- 
charged 


‘Appeal allowed. 


3 
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Syed Mohd. Ibne Ali Defendan- 
Appellant v. Smt Zanab Begum and 
others, Plaintiffs-Respondents, 

Second Civil Appeal No, 231 of 1971, 
D/- 1-1-1974, against judgment and de- 
cree passed bv B. L. Loomba, 3rd Tempo- 
rary civil and S. J., Lucknow, D/- 28-5- 

971 


Index Note: (A) U. P. (Temporary) 
Control of Rent amd Ea d Act (3 of 
1947), Section 3 (1) (a) — Notice for ar- 
rears of rent — Recitals in notice — In- 
tention to terminate tenancy. 

Brief Note:— (A) Where the Tanda 
ford after requiring the tenant fo pay 
arrears of rent within one month from 
the date of service of notice proceeds to 
add in the notice “failing which suit for 
ejectment will be filed”, 
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Held fhag the recitals clearly indi- 
cate the intentions of the landlord to 
terminate the tenancy of the tenant and 
such notice is valid, AIR 1965 SC 101, 

on. (Para 4) 

Index Note :— (B) U. P, (Temporary) 
Control of Rent and Eviction Act (3 of 
1947), Section 3 — Permission to file suit 
for eviction of tenant obtained bv land- 
lord — Pending suit for eviction landlord 
died — Right to sue survives to the legal 
heirs of the landlord. AIR 1973 SC 2110, 


A (Para 5) 
Rahman, for Appellant: as 

flesh: Sahai, for Respondents, 

JUDGMENT :— This is a defendant's 
appeal and it arises out of a suit broughf 

the plaintiff-respondents for eject- 
ment as well as for recovery of rent and 
damages. The allegations of the plain- 
tiff-respondents were that defendant-an« 
pellant was tenant of the house in suif 
paying a monthly rent of Rs. 25/-. Per- 
mission under Section 3 of the U. P, 
(Temporary) Control of Rent and Evie 
tion Act had been obtained on 10th Sep- 
tember, 1962 by the original landlord who 
Was plaintiff in the suit. The landlord 
needed the house for his personal resi- 
dence and on that account he had 
obtained permission. The defendant was 
Piven a notice of ejectment on Ist of Octo- 
ber, 1962, but he did not vacate. There 
after again a notice on 5th February, 1964 
for ejectment was given which was served 
upon the defendant on 6th February. 1964. 
The defendant, however, did not vacate 
the premises. On these allegations the 
suit for ejectment as well as for arrears 
of rent to the tune of Rs. 72.50 n.p. to- 
gether with damages for use and occus 
pation at Rs. 400/- was filed. The plain- 
tiff died during the pendency of the suif. 
His heirs were duly brought on record 
who are now respondents in case, 
The suit was contested on the grounds 
which gave rise to the following issues: 

T. Whether the permission granted 
under Section 3 of U. P. Act IN of 1947 
is invalid as alleged in W. S.2 

2. Whether the notice dated 5-2-1964 
fs invalid ? 

3. Whether the above mentioned 
notice stands waived? 

_ 4 Whether the defendants paid 
Rs. 38/- towards taxes? If so, is he en« 
titled to vet it adjusted ? 

5. Whether the plaintiff refused ‘to 
accept the rent? If so, its effect? 

. To what relief, if anv. is the plains 
tiff entitled 2 
The findings of the [earned Munsif wera 
that permission granted under Section 3 
of U. P. Act III of 1947 was valid. He, 
however, held that notice dated 5th 
February, 1964 stood waived and as- such 
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tenancy of the defendant could not be 
Said to have been terminated. On issue 
No, 4 the finding was that defendant had 
deposited only Rs. 38/- as Nagar Maha- 
palika Tax and adjusting this amount the 
plaintiff was held to be entitled to Te- 
cover Rs. 434.50 p. as arrears of rent. 
The suit for ejectment was dismissed. 
An anneal was preferred bv the plaintiff- 
respondents. The learned Civil and Ses- 
sions Judge allowed the appeal and de- 
creed the suit for ejectment as well. Feel- 
ing aggrieved the defendant has come up 
in appeal to this Court. 


2. Three points were urged before 
me. The first point was that actually 
notice for ejectment relied upon in 
plaint was of 1962 and, therefore, the 
Civil Judge was not right in holding that 
notice of 1964 was a valid notice of eject- 
ment. The other contention was that 
notice for ejectment of 1964 also was in« 
valid as nowhere intention to terminate 
the tenancy appeared. The third point 
a ge permission under Section 3 of 
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Bag Seated Act did not hold good inas- 
much as once the original landlord died 
and the need was personal his heirs could 
not take advantage of the same, ` 


3. I have heard learned counsel 
for the appellant Sri S. Rahman and the 
‘fearned counsel for the respondents Sri 
‘Akhilesh Sahai. So far as the first point 
fig concerned I find that no doubt in para- 
graph 4 of the plaint it was mentioned 
that tenancy was terminated by means of 
giving a notice. It was mentioned that 
tenancy was terminated by giving a notica 
of Ist of October, 1962 and that in para. $ 
of the plaint it was mentioned that cause 
of action arose on 10th of January. 1963, 
but I find that it was also mentioned in 
paragraph 5 of the plaint that the plain» 
tiff again served a notice of termination 
on 5th Feb.. 1964 which was served on 
6th February. 1964 on the defendant and 
fin spite of that notice of termination 
Which gave 30 davs clear notice the de- 
fendant had not vacated the house. What 
fig more I find that on the date of issues, 
namely, 8th February. 1966 not only a 
clear statement was given by the learned 
counsel appearing for the plaintiff ‘that 
he was basing the suit on the notice dated 
Sth February, 1964, but issue No. 2 was 
also framed to that effect. No objection 
was taken bv the defendant to the fram= 
ing of issue No. 2 nor did he press tha? 
this issue should be struck off. It is, 
therefore, too late a stage fo argue thaf 
suit was based on the notice of 1962. I£ 
May be that in paragraph -8 of the plaint 
cause of action was said to have arisen 
with effect from 10th January. 1963 but 
then giving a wrong date would not take 
away the cause of action. The cause of 
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action arose on the basis of bundle of 
facts and once we find that notice of 1964 
was specifically pleaded in paragraph 5, 
it cannot be argued that the plaintiff was 
not treating this notice of 1964 as valid 
notice of ejectment. is point, there=- 
fore, in my view has no substance. 


4. Coming to the second point wa 
find that Exhibit 5 is fhe notice dated 5th 
February. 1964. In this notice it is clears 
ly mentioned that “Mera Muvakkil aapko 
Kirayadar naheen rakhna chahta hai 
Kiunke usko apne rahayas ke hetu makan 
ki avashyakta hai. lLihaza notice miadi 
30 Yom aapko di jati hai ki tareekh 
hone notice se andar 30 vom tak app makani 
ka takhlia kar den aur makan par kabza 
mere Muvakkil ko de den. Majid bari 
4-8-1962 se aapne mere muvakkil ko ek 
habba bhi naheen ada kiya chunacha kul 
rakam bakaya kiraya ta takhlia makan 
mere Muvakkil ko ada kar dijiyae varna 
bad gujarne _miyad notice aapke khilaf . 
babat makan va tiar bakava 
kiraya dava adalat majaz men dakhil 
aregva aur aap mere Muvakkil Ke jumla 
harza va Kharcha ke jimmedar hoonge” 
In my. view this phrase clearly shows 
intention to terminate the tenancy. In 
Mangi Lal v. Sugan Chand. AIR 1965 SC 
101 their Lordships of the Supreme Court 
were also concerned with interpretatio 
of a notice of termination. There as 
a similar ground was taken. namely. thaf 
the notice did not purport to determing) 
the tenancy. Their Lordships observed at 
page 104 “it has to be observed that the 
plaintiffs after requiring the defendant to 
pay the rental arrears due up to the end 
of March, 1959 within one month from 
the date of service of the notice, proceed« 
ed to say failing which suit for eiectment 
will be filed @ have underlined these 
portions as these were stressed by their 
Lordships of the Supreme Court). ‘These 
recitals clearly indicate the intention of 
the landlord to terminate the tenancy of 
the defendant.” The notice Exhibit 5 in 
question, in mv view, clearly terminates 
the tenancy of the defendant and it can= 
not be said to be invalid. This point also. 
therefore, has no substance. 


5 Coming fo the Tast point I find 
fhat this ground was not taken in the 
grounds of appeal. However. Sri S. Rah- 
man urged that since it was a legal 
ground, he may be allowed to argue. He 
relied upon the case of Smt. Phool Rani 
v. Naubat Rai Ahluwalia. ATR 1973 SC 
2110. In my view this ruling does nol 
apply to the’ facts of the case. Jn tha 
ease the plaintiff had moved an applicas 
tion under the Delhi Rent Control Act 
seeking permission against the tenant for 
ejectment of certain premises on g 
ground of personal reauirement. The 
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plaintiff died during the pendency of the 
application. The question involved was 
whether cause of action would survive to 
the jegal representatives or whether the 
application abated. Their Lordships ob- 
served at page 2114 that “we have refer- 
red to some of the decisions in the three 
categories, not with a view to determin~ 
ing their correctness but only in order to 
show that they rest on different principles 
‘oy could be explained in reference to such 
principles. We are concerned with a 
matter not involving the application of any 
of those principles, For reasons already 
stated. we are of the view that consider- 
fing the nature of the claim- made in the 
Instant case and the bundle of facts which 
constitute the plaintiffs cause of action. 
his right to sue will: not survive to 
Tegal representatives.” In the case before 
me permission to sue had already been 
obtained by the deceased plaintif and 
after obtaining such permission he had 
filed a suit for eiectment. He died dur- 
ing the pendency of the suit. Here the 
two proceedings are entirely different, 
namely, there was one stage when per- 
mission proceedings were pending before 
the Rent Control] and Eviction Officer. 
That stage had passed and permission had 
been granted to the landlord. Without 
obtaining that permission suit at that 
time could not have been filed for eject- 
ment, Having obtained that permission 
the suit was filed and in this second stage, 
namely, when suit for eiectment was 
pending the plaintiff died. Obviously in 
such a case Tight to sue survived to the 
heirs of the Jandlord, 

6 As a result of the discussion 1 
am of the view that this point has also 
-no substance. 

7, No other point has been argued 
before me, i 

8. fn the result this appeal Fails 
and if is hereby dismissed with costs. | 

9, The stay order dated 9-10-1972 


vacated, l 
z ee Appeal dismissed, 
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-< Shitla Prasad v. Bans Bahore (FB) 


‘ Limitation Act would apply 


Reforms Act being a 


1951), Sections 341, 209 — Interpretation of- 
—= Sec. 341 extending entire Limitation Act 
to proceedings under the Act — Section 6 of 
to suit under 
Section 209 even im absence of any express 
provision im Section 341 making Section 6 
applicable —- Section 29 (2) (b) Limitaticn 
Act cannot restrict the scope of Section 341. 
(X-Ref:— nterpretation of Statutes) — 
(X-Ref:— Limitation Act (1908), Sections 6 
and 29 (2) (b).) ae 


Brief Note: — (A) Under Section 341, 
U. P. Zamindari Abolition and Land Re- 
forms Act Section 6 of the Limitation Act 
(1908), would be applicable to a suit under 

ion 209 even in absence of any express 
provision in Section 341 making Section 6 
applicable. 1966 -All LJ 686, Overruled; 
AIR 1970 All 353, Approved; AIR 1942 All 
429 (GB), Foll. {Para 10) 


"<U. P. Zamindari -Abolition-and Land 
self-contained Act 
Section 341 must be given its full play and 
its ambit should not be artificially restricted 
by -reference to Section 29 (2) (b) of the 
Limitation Act. The intention of the legis- 
lature to apply the entire Limitation Act to 
proceedings under the Act being unambi- 
guous the Court cannot look to anything 
outside Section 341 of the Act itself for find- 
ing out the exceptions to or restrictions on 
its scope. As the language of Section 341 
is clear Section 29 (2) (b) cannot curb op 
whittle down its amplitude. (Paras 7, 8} 

i 


The addition of the words “including 
Section 5 thereof” in Section 341 by amend- 
ment in 1958 should not raise any doubt 
about the applicability of Section 6 to the 
proceedings under the Act. The words ‘and 
include’ and ‘or include’ are expressions of 
extension and not restrictive; they import ad- 
dition. (Para 3) 

Further if @ special or local law is a 
complete code in the matter of limitation of 
if the phraseology used in the relevant pro- 
vision, such as Section 341, of the local or 
special Act is quite clear, the application of 
Section 29 (2) (b) of the Limitation Act to 
the special or local Jaw must be deemed to 
have been excluded by the Legislature. 

(Para 7) 
he clear effect of Section 341 of the 
Act is to press into service the provisions of 
Section 6 of the Limitation Act. The Court 
would also lean in favour of an interpreta- 
tion which’ has the effect of promoting a 
remedy and advancing the cause of justice. 
All systems of jurisprudence throw a mantle 
of protection round the interests of minors 
and persons of unsound mind and those 
similarly situate and provide longer periods 
for loss of their rights. (Case Jaw discussed). 

_ (Paras 1 and 9) 

Cases Referred: Chronological Paras 
AIR 1970 All 353 = 1969 All LY 513, 

Bans Bahore v. State of U. P. 1, 10 
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1966 All LJ 686, Raghubir Singh y 


Board of Revenue š 
Civil Misc. Writ No. 768 of 1961, 
D/- 28-8-1961 (All), Chhote v. Board 


of Revenue 
3958 All LJ 119, State of U. P. v. 
B. M. N. | 


. M. N. Kaul 
1957 All LY 817, Chandra Pal v. Board 
of Revenue ; 4 
AIR 1942 All 429 (£B), Raja Pande 
v. Sheopujan Pande 
AIR 1941 All 207 = 1941 All LJ 
267, Chhedalal Jain v. Officer Com- 
manding the Station Meerut — 
AIR 1941 Pat 499, Jagadeo Singh V. 
| Babu Lal Sah ; 6 


= Jagdish Misra and Rajeshwari Prasad, 
for Appellants; R. S. Misra and R. S. Verma, 
Standing Counsel, for Respondents. È 


M., N. ‘SH J.:—- Because of a 
conflict between two single Judge decisions 
of this Court Raghubir Singh v. Board of 
Revenue, 1966 All LJ 686 and Bans Bahore 
v. State of U.: P., 1969 All LT. 513 = (AIR 
1970 All 353); this special appeal was refer- 
red to a larger Bench and eventually came 
before us for hearing. The following ques- 
ae referred to the Full Bench for 

on: 7 


6, 10 


i, 10 


= “Whether under Section 341 of the 
U. P. Zamindari Abolition and Land Re- 
forms Act, Section 6 of the Limitation Act, 
1908 would be applicable to a suit under 
Section 209 in the absence of any express 
provision in Section 341 making Section 6 
applicable?” 


In the case of Raghubir Singh it was held 
by S. N. Singh, J., that the provisions of 
Section 6 of the Limitation Act were not 
applicable to a suit under Section 209 of the 
U. P. Zamindari Abolition and Land Re- 
forms Act (hereinafter referred to as the 
Act) because Section 341 of the Act merely 
extended the Limitation Act to proceedings 
under the Act but inasmuch the whole of 
the Limitation Act was made to apply, the 
provisions of Section 29 (2) of the Limita- 
tion Act also became applicable with the re- 
sult that Section 6 of the Limitation Act 
could not apply to proceedings under the 
Act. On the other hand, a contrary view 
was taken by K. N. Srivastava, J., in Bans 
Bahore’s case. He relied on an unreported 
Division Bench decision of this Court in 
Chhote v. Board of Revenue, U. P., Allaha- 
bad, Civil Misc. Writ No. 768 of 1961, DJ- 
28-8-1961 (AID). In the unreported decision 
the Bench after summing up the entire argu- 
mar ‘stated its conclusion in the following 
Words: 


“We have heard learned counsel for the 
petitioners who has urged that two points 
arise in this petition. One point according to 
him is that Section 6 of the Limitation Act 
has been wrongly applied by the Board of 
Revenue to the suit of which the proceed- 
ings went up before the Board. Section 341 


Shitla Prasad v. Bans Bahore (FB) (M. N. Shukla J) 
_of the U. P. Zamindari and Land Reforms 


A. LR, 


Act clearly applies all the provisions of the 
Limitation Act to proceedings under that 
Act. From. the circumstances that under the 
Rules framed under the U. P. Zamindari 
Abolition and Land Reforms Act the period 
of limitation for various kinds of suits and 
the time from which period of limitation 
starts running are prescribed mo inference 
follows that the provisions of exceptional 
nature contained in Section 6 of the Limita- 
tion Act have become inapplicable. Since 
Section 341 of the U. P. Zamindari Abolition 
and Land Reforms Act in clear terms ap- 
plied the whole of the Limitation Act to pro- 
ceedings under the former Act the decision 
of the Board of Revenue that Sectioù 6 of 


the Limitation Act was applicable is perfecte. 


ly correct.” 
Section 341 of the Act reads as follows:—~ 

, “Unless otherwise. expressly provided by 
or under this Act, the provisions of the 
Indian Court Fees Act, 1870, Code of Civil 
Procedure, 1908, and the Indian Limitation 
Act, 1908 including Section 5 thereof, shall 
apply to proceedings under this Act.” | 
A plain reading of the above section shows 
that the entire Limitation Act was made ap- 
plicable to the Act. This would naturally 
include Sections 6 and 29 of the Indian 
Limitation Act around which the controversy 
in the present case hovers. Section 6 of 
roa Limitation Act is in the following 

rms:-— 

= “6. Legal disability. — (1) Where a pere 
son entitled to institute a suit or make an 
application for the execution of a decree is, 
at the time from which the period of limi- 
tation is to be reckoned, a minor, or insane, 


or an idiot, he may institute the suit or make 


the application within the same period after 
the disability has ceased, as would otherwise 
have been allowed from the time prescribed 
ie in third column of the first sche- 


e - 

(2) Where such person is, at the tims 
from. which the period of limitation is to be 
reckoned, affected by two such disabilities, 
or where, before his disability has ceased, he 
is affected by another disability, he may in- 
stitute the suit or make the application 
within the same period, after both disabili- 
ties have ceased, as would otherwise have 
been allowed from the time so prescribed. 

(3) Where the disability continues up to 
the death of such person, his legal represen- 
tative may institute the suit or make the ap- 
plication within the same period after the 
death as would otherwise have been allowed 
from the time so prescribed. 

(4) Where such representative is at the 
date of the death affected by any such dis- 
ability, the rules contained in sub-sections (1) 
and (2) shall apply.” 

Section 6 is a very salutary provision 
in the Limitation Act which mitigates the 
rigour of that statute. The scheme of the 
Limitation Act is that as a general rule suits 
and other proceedings insti after the 


+ 





. oe 


lapse of the period prescribed by the first 
schedule should be barred but this general 
rule enacted in Section 3 is subject to the 
‘exception that in certain special circumstan~ 
es, Which have been defined in different pro- 
visions of the Act a suit or other proceed- 
ing, though instituted lapse of the 
period so prescribed, should not be time- 
‘barr Section 6 is one of the provisions 
which extend the period of limitation laid 
down by the first schedule. The ground on 
‘which the extension is given is the disability 
of the person entitled to sue or apply. The 
clear effect of Section 341 of the Act is to 
press into service the provisions of Section 6 
of the Limitation Act. The difficulty, how- 
ever, is presented on account of another pro- 
vision in the Limitation Act, namely, Sec- 
tion 29 which requires a careful scrutiny and 
aeems to apparently restrict the applicability 
of the Limitation Act to local or special Jaw 
to the extent of the sections enumerated in 
Section 29. 

2. It was contended on behalf of the 
appellants that even in the language of Sec- 
tion 341 of the Act there was some indica- 
tion that the intendment of the Legislature 
was not to apply the Limitation Act in its 
entirety to proceedings under the Act. The 
foundation of this argument was the use of 
the expression “including Section 5 thereof” 
in Section 341 of the Act. It was argued 
that if the Legislature had intended to apply 
the whole of the Limitation Act to pr ~ 
ings under the Act there would have been 
no need to refer expressly to Section 5 in 
Section 341. On the other hand, tbe omis- 
sion of Section 6 of the Limitation Act in 
the aforesaid provision was consistent with 
the intention not to make Section 6 applic- 
able to proceedings under the Act. This 
argument is untenable. Section 5 appears to 
have been specifically mentioned in Sec- 
tion 341 of the Act only for the sake of em- 
phasis and it cannot even remotely be con- 
strued as having the effect of excluding the 
applicability of the other provisions of the 
Limitation Act. In fact, it seems to have 
been added merely with a view to allaying 
the possible misgivings which might arise 
with regard to the applicability of Section 5. 
It appears that judicial interpretation of Sec- 
tion 341, without containing any reference to 
Section 5 of the Limitation Act, could per- 
haps sometimes arrive at the conclusion that 

ion 5 was not applicable to proceedings 
under the Act; by specific mention of this 
section, therefore, the possibility of the con- 
struction has been ruled out. The words 
“including Section 5 thereof” were not to be 
ee Section 341 of the Act as it stood 


All LJ 119. In that case the 
argument that Section 5 of the Limitation 
Act was inapplicable to a proceeding under 
the Act was repelled by the learned Judge 
only on the ground that the period of limi- 
tation provided under that Act for filing 
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second appeals did not differ from that pro- 
vided under the Limitation Act and hence it 
was held that the provisions of Section 29 
(2) of the Limitation Act were not attracted. 
That decision illustrates the possibility of 
taking a view that Section 5 of the Limita- 
tion Act would not be applicable in case the 
period of limitation prescribed under the Act 
differed from the one prescribed under the 
Limitation Act. hat judgment was tender- 
ed on 13-11-1957. The words “including 
Section 5 thereof” were added to Section 341 
of the Act by Section 82 of the Uttar Pra- 
desh Land Reforms (Amendment) Act, 1958 
(U. P. Act No. XXXVI of 1958) with 
effect from 7-11-1958. The addition of these 
words, therefore, should not raise any doubt 
about the applicability of Section 6 of the 
ae Act to proceedings under the 
ct. 


- 3. Moreover, it is a well-settled prin 
iple of judicial interpretation that the words 
“and include” and “or include” are expr 
sions of extension and not restrictive; they 
import addition. As pointed out by Sri Jag- 
dish Swarup in his book “Legislation and 
Interpretation” at page 170 (first edition). 
“The word “include” or “shall be deem- 
ed to include” is very y used in 
interpretation clause in order to change tho 
meaning of words or p occurring in 
the body of the statute, or where it is in- 
tended that while the term defined shall re- 
tain its ordinary meaning its scope should be 
Widened by specific enumeration of certain 
matters which its ordinary meaning may op 
may not comprise so as to make the defini- 
tion enumerative and not exhaustive, and 
when it is so used, the words or phrases 
must be considered as comprehending not 
only such things as they signify according 
to their natural import, but also those things 
Which the interpretation clause declares that 
they shall include.” 
Wherefore, when the words “including Sec- 
tion 5 thereof” are introduced in Section 341 
of the Act they do not connote that the 
section would not retain its ordinary mean- 
ing which it would have borne, bereft of 
those words. l 
4. The learned Counsel for the ap- 
pellants sought support from a Division 
Bench ruling of this Court in Chandra Pal 
v. Board of Revenue, 1957 All LJ 817 where 
after interpreting Section 29 of the Limita- 
tion Act it was held that the benefit of the 
exception contained in Section 6 thereof 
could not be availed of in a suit under the 
U. P. Tenancy Act as Section 6 has been 
expressly withheld by the Legislature from 
persons proceeding under local and Special 
Acts. It may, however, be observed that in the 
U. P. Tenancy Act there was no provision 
analogous to Section 341 of the Act. In the 
earlier Tenancy Law the Limitation Act was 
not applied to it, except so far as mentioned 
by it. In the U. P. Tenancy Act only Sec- 
tion 5 of the Limitation Act was made ap- 
plicable to proceedings under the former Act 
vide Section 253 thereof. it was, therefore, 
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held in the case of Chandra Pal (supra) that 
Section 6 of the Limitation Act did not ap- 
ply to a suit under the U. P. Tenancy Act. 


5, The U. P. Zamindari Abolition 
and Land Reforms Act radically reoriented 
the attitude of the Government with regard 
to the status of agricultural tenants. Thus, 
for instance, heritable © and transferable 
rights were conferred on one class of tenants 
such as bhumidhars. They were, therefore, 
no longer mere birds of passage. they acquir- 
ed stability. Their rights, being of a more 
abiding and substantial character, merited 
meticulous legislative attention. Such rights 
acquired added importance on account of 
the fact that under the Act it became pos- 
sible for other tenants also to acquire bhu- 
thidhari rights by depositing ten times land 
revenue. All this naturally called for greater 
Poon of such tenancy rights by the 

gislature. It seems, therefore, legitimate 
to infer that perhaps it was in pursuance of 
that underlying policy that the whole of the 
Limitation Act was made applicable to the 
Act and as soon as some courts expressed 
the view that Section 5 did not apply to 
proceedings under the Act the Legislature Iost 
no time in suitably amending the provisions 
of Section 341 of the Act so as to put it 
beyond doubt that even Section 5 of the 
eager Act applied to proceedings under 

a 


6. The only difficulty which still re- 


Mains to be overcome is the one created by 
Section 29 of the Limitation Act, the rele- 
vant portion of which reads as under: 

“Section 29 -< 
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(2) Where any special or local law pres- 
ctibes for any suit, appeal or application a 
period of limitation different from the pe- 
riod prescribed therefor by the first schedule, 
the provisions of Section 3 shall apply, as if 
such period were prescribed therefor in that 
schedule, and for the purpose of determining 
any period of limitation prescribed for any 
sult, appeal or application by any special op 
_ _{a) the provisions contained in Sec. 4, 
Sections 9 to 18, and Section 22 shall apply 
in so far as, and to the extent to which, they 
are not expressly excluded by such special 
or local law; and 

(b) the remaining provisions of this Act 
shall not apply.” 
The learned Counsel for the appellants plac- 
ed his main reliance on clause (b) of Sec- 
‘tion 29 (2) of the Limitation Act which 
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“the remaining provisions of this Act 
shall not apply.” 
It was contended that in the teeth of such 
prohibition there could be no justification 
for importing the other provisions: of the 
Limitation Act, including Section 6, (save 
those enumerated in Section 29 of the Limi- 
tation Act) into the proceedings under the 
Act. This was the view expressed in Raghu- 
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bir Singh’s case, 1966 All LY 686 (supra) but 
the learned single Judge did not take into 
consideration the_ fundamental rule of cons- 
truction that a special Act prevails against a 
general Act where the two are inconsistent. 
That argument does not seem to have been 
advanced before him. Jt is -a well known 
principle of interpretation of statutes that the 
general provisions such as those contained in 
the Limitation Act do not derogate from 
special provisions. On the other hand, the 
provisions of the special Act do derogate 
from the former. Thus, in Jagdeo Singh v. 
Babu Lal Sah, AIR 1941 Pat 499 it was held 
that irrespective of the provisions of Section 
29 (2) of the Limitation Act, 1908 the provi- 
sions of all the sections of Limitation Act 
except Sections 7, 8 and 9 of the same would 
apply to the Bihar Tenancy Act. It cannot 
be gainsaid that the U. P. Zamindari Aboli- 
tion and Land Reforms Act is a local op 
special Act. The preamble says: 

“Whereas it is expedient to provide for 
the abolition of the Zamindari system which 
involves intermediaries between the tiller of 
the soil and the State in the Uttar Pradesh 
and for the acquisition of their rights, title 
and interest and to reform the law relating 
to land tenure consequent on such abolition 
and acquisition and to make provision fos 
other matters connected therewith, 

It is hereby enacted as follows.” 


Jt has been held in numerous decisions of 
this Court that the said Act is a local Act. 


7. Another rule of interpretation 
which can be successfully invoked by the 
respondents is that if a special or Jocal law 
is a complete code in the matter of limita- 
tion or if the phraseology used in the rele- 
vant provision such as Section 341 of the 
local or special Act is quite clear, the ap- 
plication of Section 29 (2) (b) of the Limita- 
tion Act to the special or local law must be 
deemed to have been excluded by the Legis- 
lature. There would be no justification for 
circumscribing the applicability of the Limita- 
tion Act in such circumstances. When the 
intention of the Legislature is clearly dis- 
closed it would be verging -on absurdity to 
attempt to apply Section 29 (2) (b) to the 
special or local law. We are fortified in our 
opinion by the view expressed by a Full 
Bench of this Court Raja Pande v. Sheo- 
pujan Pande AIR 1942 All 429 (FB). The 
U. P. Zamindari Abolition and Land Re- 
forms Act is a self contained Act, or, in 
other words, “a complete code”. That the 
Act is self-contained so far as the procedure 
to be followed in the proceedings under the 
Act is concerned admits of no doubt. Sec- 
tion 331 of the Act lays down the complete 
procedure under the Act. Similarly Sec- 
tion 341 demonstrates that the Act is self- 
contained in the matter of limitation also 
with respect to proceedings contemplated by 
the Act. Therefore, Section 341 of the Act 
must be given its full play and its ambit 
should not be artificially restricted by re- 
ference to Section 29 (2) (b) of the Limita- 
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fon Act. The clear words “the Indian 
Limitation Act, 1908, including Section 5 
ereof, shall apply to proceedings under 
this Act” used. in Section 341 in our opin- 








section 341 of the Act itself for finding out 


exceptions to or restrictions on its scope. 
8 We also find force in the respon- 


dents submission that clause (b) of Sec- 


tion 29 (2) of the Limitation Act- should be 
nstrued to mean that the remaining pro- 
ions of the Limitation Act shall not apply 
unless they are expressly applied by a spe- 
ial or local law. That was the view adopt- 


‘ed by this Court in Chheda Lal Jain v. Offi- 
cer Commanding the Station Meerut, 1941 
All LJ 267 = (AIR 1941 AIl 207) and that 
is the view which commends itself to us. 
The correctness of this inference is demons- 
trated by a reference to the legislative his- 
tory of Section 29 of the Indian Limitation 
Act. The section as it stood before its 
amendment in 1922 was as follows:— 

*(2) Nothing in this Act shall— 

(a) SIl the Indian Contract Act, 1872, 

on 25. 

(b) affect or alter any period of limita- 
Hon specially prescribed for any suit, appeal 
or application by any special or local law 
now or hereafter in force in British India. 

(2) Nothing in this Act shall apply to 
Suits under the Indian Divorce Act. : 

(3) Sections 26 and 27 and the defini- 

fion ‘easement’ in Section 2 shall not apply 
to cases arising in territories to which the 
[Indian Easements Act, 1882, may for the 
time being extend.” 
The effect of the amendment of the said sec- 
tion by the Act of 1922 came up for consi- 
@eration in Chheda Lal Jain’s case (supra) 
and the following observations made in that 
Connection may be reproduced: 

“In view of the amendment effected in 
Section 29 of the Indian Limitation Act, 
1908, by the Act of 1922 the situation stands 
slightly altered, because as the section origi- 
mally stood it laid down that the provisions 
of the Act did not affect or alter any rule 
of limitation prescribed in any special on 
local Act. The second sub-section to Sec- 
tion 29 now says that the periods of Limita- 
tion prescribed by special or local laws shalt 
be regarded as prescribed by that Act for the 
purpose of Section 3 and that section and 
other sections, namely, Section 4, Sections 9 
to 18 and Section 22 shall apply unless they 
are expressly excluded by the special or local 
Act and that “the remaining provisions of 
this Act shall not apply.” The last phrase 
tan only mean that the remaining provisions 
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of the Act shall not apply unless they are ex- 
pressly made applicable by the special op 
local Act: Under the old Section 29 none 
of the provisions of the Limitation Act were 
applicable unless they were expressly includ- 
ed by the special or local Act. The amend- 
ment to Section 29 of the Limitation Act m 
1922 has extended and not restricted the 
scope. Under the new Section 29 some of 
the provisions of the Indian Limitation Act 
are made applicable without being expressly 
included unless they are expressly excluded 
by the special or local Act. The rest of the 
provisions remain as before applicable only 
when- they are expressly included.” 

Bajpai, J., with whose opinion we respect- 
fully find ourselves in agreement, stated his 
conclusion thus: 

“The expression “the remaining provi- 

sions of this Act shall not apply” in the 
amended Section 29 simply means that they 
are not to apply proprio vigore, that is, 
merely by virtue of the Limitation Act itself, 
and that if they are to apply, the grounds 
for applying them must be found in the spe- 
cial or local Act itself.” 
Hence, where the language of Section 341 
of the Act is unmistakably clear Section 29 
(2) (b) of the Limitation Act cannot curb op 
whittle down its amplitude. 

9. We are also inclined to lean in 
favour of an interpretation which has the 
effect of promoting a remedy and advancing 
the cause of justice. All systems of juris- 
prudence throw a mantle of. protection round 
fhe interests of minors and persons of un- 
sound mind and those similarly situate and 
provide longer -periods for loss of their 
Tights. The ancient Roman Law recognis- 
ed a number of exceptions to the general 
tule of limitation. Under the Civil Laws of 
Rome the rule was “nullum tempus occurrit 
Tegi” (lapse of time does not bar the right 
of the Crown). Even the ancient Hindu 
Jurisprudence admitted several exceptions to 
the rule. of loss of ownership of ‘property 
by long possession. Thus, the Smriti - of 
Katyayana stated the following exceptions to 

rule of loss by long possession: 

ae a mortgaged or pledged pro- 
perty, boundary, minor’s property, an open 
deposit, a sealed deposit, women’ (female 
ra a property = og king i.e. ic the 
and the pro of a brahman learn- 
ed in the Veda” 

Yajnavalkya-smriti adds to the above the pro- 
les : women. Narada 
Smriti emphatically states that women’s pro- 
perty and state property are not Jost even 
after hundreds of years, when they are en- 
joyed without title. The Mitakshara on the 
Yajnavalkya-smnriti gives reasons why the 

several exceptions are made and says: 

“Idiots and minors are ignorant or in- 
capable of understanding their tights, the 
king being engrossed in numerous state af- 
fairs may not be able in time to look into 
the question about possession of state pro- 
perties, women on account of their igno- 
ranco and timidity may not assert theis rights 
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and a learned brahman being devoted to 
learning, teaching and performance of- rites 
and duties may have no time to go to law.” 

Nothing in modern times has transpired to 
warrant a deviation from that time-honour 
ed principle of law. 


10. Thus, with due deference. we are 
unable to agree with the view expressed in 
1966 All LJ 686 (supra) and we are res- 
pectfully of the view that the cases of Bans 
Bahore v. State of U. P., 1969 All LY 513 = 
{AIR 1970 All 353) and Chhote v. Board of 
Revenue, C. M. W. No. 768 of 1961, Dj- 
98-8-1961 (ATD (supra) lay down the correct 


w. Therefore, our answer. to the question . 


teferred to us is that under Section 341 of 
the U. P. Zamindari Abolition and Land Re- 
orms Act Section 6 of the Limitation Act, 
1908, would be applicable to a suit under 
Section 209 even in the absence of any Ex- 
press provision in Section 341 making Sec- 
tion 6 applicable. With the above answer 
we direct that the papers of this case may be 
laid before Hon’ble the Chief Justice for 
being sent back to the appropriate Bench for 
decision of the special Appeal on merits. 


K. B. ASTHANA, J.e- I agree and 
have nothing to add. 
R. B. MISHRA, Js So do È 


\ Answered accordingly. 
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ALE 
This section is attracted only to threg 
catagories of cases mentioned in clause (a) 
provided the other conditions of that provi- 
sion are satisfied. Since proceedings unden 
Article 226 of the Constitution are not a 
continuation of the original proceedings but 
are independent of it, a petition challenging 
the decision of a court or authority in a 
proceeding for correction of records is evi- 
dently not a proceeding for the correction of 
records. For the same reason, a petition 
challenging an order passed in a suit or pro- 
ceeding for declaration or adjudication of 
any other rights in regard to which pro- 
ceedings can or ought to be taken under 
Act cannot be considered to be a suit op 
proceeding for declaration of. adjudication 
of any such right. Similarly, in a writ peti- 
tion arising out of a suit or pr g in 
respect of a declaration of rights or inte 
rests in any land, the High Court itself does 
not decide the rights of the parties which 
formed subject-matter of the suit or proceed- 
ing. On the language of Section 5 (2) (a) 
petitions under Article 226 of the Constitu- 
tion cannot be considered to be either suits 
or proceedings of the nature contemplated 
by that provision. {Paras 6, 7} 


It cannot also be held that the suit on 
proceeding EN Bead et i ia na aap 
before the High Court. Whe fact that the 
petition puts in jeopardy the orders or dec- 
Tees in a suit oF procedime provides 
no conclusive test for holding that the suit 
or proceeding is pending in the High Court 
till the decision of the writ petition. Simi- 
larly, when a special appeal is filed chal- 
lenging an order passed in writ petition, it 
is the writ petition which is pending in a 
court of appeal and not the suit or proceed- 
ing which gave rise to if. {Paras 8, 


Section 52 (2) of the Act is also a clean 
indication of the intention of the legislatura 
that petitions under Article 226 of the 
stitution will remain unaffected by ae 5 
(2) of the Act. (Para 11) 


Further, if Section 5 (2) (a) of the Act 
is construed so as to be applicable to pro- 
ceedings under Article 226 of the Constitu- 
tion the provision would have to be dec- 
Jared ultra vires of the powers of the Stata 
Legislature to that extent. The Act is.a State 
legislation. It cannot have the effect of cur- 

g the constitutional powers of this 
Court under Article 226. (Para 12) 
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YASHODA NANDAN, J.:—_ A Bench 
a of Satish Chandra and N. D. Ojha, 
JJ., has referred to this Full Bench the fol- 
lowing question for its answer: 


“What is the impact of Section 5 (2) (a) 
of the U. P. Consolidation of Holdings Act, 
1953 on writ petitions or special appeals aris- 
ing out of them in which judgment or orders 
passed in suits or proceedings -relating to 
declaration of rights in land covered by a 
notification under Section 4 of the Consoli- 
dation of Holdings Act are impugned?” 
There was a divergence of opinion between 
the two learned Judges on the above ques- 
tion. While Chan. J., took the 
view that the suit or proceeding giving rise 
fo a writ petition is pending in oe court 
and abates by virtue of Section 5 (2) (a) 
of the U. P. Consolidation of Holdings Act 


notification under Section 4 
issued, N. D. Ojha, J., was of a contrary 
opinion. 


2. Before embarking on a considera- 
tion of the impact of Section 5 (2) (a) of 
the Act, it is necessary to appreciate the true 
nature and character of proceedings under 
Article 226 of the Constitution and special 
appeals against orders passed in such pro- 


gs. 
3. Am order passed by the High 
Court under Article 226 of the Constitution, 


3, 6 
3, 13 


as held by the Supreme Court in State of . 


Uttar Pradesh v. Dr. Vijay Anand Maharaj, 
AIR 1963 SC 946 and Ramesh v. Gendalal 
Motilal, AIR 1966 SC 1445 is one in exer- 
cise of its extra-ordinary original civil juris- 
diction. When a writ petition is filed chal- 
lenging a decision in a suit or proceeding 


declaring or adjudicating rights or interest in. 


any land, this Court calls for the record of 
the suit or: proceeding and if it is found to 
be without jurisdiction or if there is an errop 
of law apparent on the face of the peo 
the judgment or order is quashed. 

Court after quashing the order cannot ae 
stitute its own order or decree for the order 
or decree impugned but must send back to 
the court or authority concerned for decid- 
ing the case in accordance with law declar- 
ed by it. The executable order with regard 
to the rights of the parties in dispute in 
such a case is not the order of this Court 
passed in the writ ‘petition but the decision 
ultimately given by the court or authority 
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of which the order was in challenge. If, on‘ 
the other hand, the petition for a writ is dis- 
missed, again, it is the order of the court 
or authority concerned which was impugned 
that decides the rights of the parties in dis- 
pute. It was held by the Supreme Court 
in AIR 1966 SC 1445 (supra) that: 

“A petition to the High Court invoking 
this jurisdiction is a proceeding quite inde- 
pendent of the original an k The 
controversy in the High Court, in proceed- 
ings arising under Article 226 ordinarily is 
whether a decision of or a proceeding be- 
fore, a court or tribunal or authority, 
should be allowed to stand or should be 
quashed, for want of jurisdiction or on ac- 
count of errors of law apparent on the face 
of the record.” 

It is thus clear that a decision in a writ 
petition is not a decision about the merits 
of the rights of the parties in issue in the 
proceedings giving rise to it. It has furthen 
to be noted that a proceeding under Arti- 
cle 226 of the Constitution is not a conti- 
nuation of the suit or proceeding giving rise 
to it and there exists a clear distinction be- 
tween an appeal or revision and a writ peti- 
on directed ce i orders passed therein 


ing Co. Ltd. v. Ramtahel Ramanand, (AIR 
1972 SC 1598) that: 

“Under Article 226 of the Constitu- 
tion it may in this connection be pointed 
out that the High Court does not hear an 
appeal or a revision; that court is moved to 
interfere after bringing before itself the re- 
cord of a case decided by or pending be- 
fore a court, a tribunal or an „authority, 
Within its jurisdiction. A decision in the ex- 


ercise of 
is 2 final 


a the 
in an 


teristics of a petition under ae 226 of 
the Constitution. The above described 
features of writ petitions must be borne in 
mind while considering the question refer- 
red to us. - 

4 I shall now proceed to nsidex 
the scope of Section 5 (2) (a) of the re dis- 
embarrassed by the case-law dealing with the 
question referred to us. 

5. Section 5 (2) (a), to the extent 
relevant for our purposes, runs as follows: 

Effect of notification under Sec- 
tion 4 (2) (1): Upon the publication of the 


\ 
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notification under sub-section (2) of Sec- declaration or adjudication of any othe). 
tion 4 in the Official Gazette, the conse- rights in regard to which proceedings canj’ 
quences as hereinafter set forth, shall sub- or ought to be taken under the Act cannot}’ 
ject to the provisions of this Act, from the be considered to be a suit or proceeding for]: 


date specified thereunder till the publication 
of notification under Section 52 or sub-sec- 
tion (1) of Section 6, as the case may be, 
_ ensue in the area to which the notification 
under sub-section (2) of Section’ 4 relates; 
namely— 
(a) the district or part thereof, as the 
case may be, shall be deemed to be under 
consolidation and the duty of maintaining 
the record of rights and preparing the vil- 
lage map, the field book and the annual Te 
gister of each village shall be performed by 
the District Deputy Director of Consolida- 
tion who, shall maintain or prepare them, as 
the case may be, in the manner prescribed; 


(2) Upon the said publication of the 
notification under sub-section (2) of Sec. 4 
the. following further consequences 
ensue in the area to which the notification 
relates, namely— 

(a) every proceeding for the correction 
of records and every suit and proceeding in 
respect of declaration of rights or interest 
in any land lying in the area, or for decla- 
tation or adjudication of any other right in 
regard to which proceedings can or ought to 
be taken under this Act, pending before any 
court or authority whether of the first in- 
stance or of ‘appeal, reference or revision, 
shall, on an order passed in this behalf by 
the court or: authority before whom such 
suit or proceeding is pending, stand abated: 

(b) such abatement shall be without pre- 
judice to the right of the person affected to 
agitate the right or interest in dispute in 
the said suit or proceedings before the ap- 
propriate consolidation authorities under 
and in accordance with the provisions of 
‘this Act and the rules made thereunder.” 

6. Section 5 (2) (a) which we are 
called upon to construe is attracted only to 
(1) “every proceeding for correction of re- 
cords”, to (2) “every. suit and proceeding in 
respect of declaration of rights or interest in 
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declaration or adjudication of any such] 
right. The question surviving for conside-f, 
ration is as to whether a petition underj. 
Article 226 of the Constitution can be cha-j 
racterized as a “proceeding in respect of dec- 
aration of rights or interest in any land”, 
and thus falls within the second category 
of cases enumerated above. The meanings of 
the phrase “in respect of” according to Webs-! 
ter’s New Twentieth Century Dictionary are 
‘with respect to” or ‘as regard’. While the 
third category deals with “every suit or pro« 
ceeding for declaration”, the second category, 
is concerned with “suit or proceeding in Tes 
pect of declaration of rights or interest in 
land”. The scope of the second category 
is wider than that of the third. It appears to 
me that while the third category is con- 
cerned with cases in which rights of par- 
ties are directly declared, in the second 
category are covered cases in which declara~ 
tion of rights in land is only indirectl 
though necessarily involved. To my min 
only suits and proceedings which involve 
indirectly though necessarily declaration of 
rights or interest in land can be properly 
described as suits or proceedings in 

of declaration of rights or interest in any, 
land lying in the area in respect of which 2 
notification under Section 4 (2) had been 
issued. Suits for partition of holdings or fon 
cancellation of sale-deeds in respect of agri- 
cultural holdings on the ground that they, 
are void would be suits in respect of decla- 
ration of rights or interests in land because 
the decision in such suits -would necessarily 
involve declaration of rights or interests in 
the land in question. In Ram Adhar Singh 
v.. Ramroop Singh, 1968 All LJ 46 = (AIR 
1968 SC 714) the question before the Sup- 
reme Court was as to whether-a suit filed 
under Section 209 of the Uttar Pradesk 
Zamindari Abolition and Land Reforms Act, 
1950 (U. P. Act I of 1950) would abate by 
reason of Section 5 (2) (a) of the Act. W 
was by the Supreme Court that: 

“Suits for possession, as such has nog 
been expressly referred to in the new Sec- 
5, but, in our opinion, the expression 
‘every suit and proceeding in respect of dec- 
laration of nights or interest in any land 
secesnersenaces” are comprehensive enough to 
take in suits for possession of Jand, because, 
before a claim for possession is accepted, the 
court will have necessarily, to adjudicate 
upon the right or interest of the plaintiff, 
in respect of the disputed property, taking 
into account the claim of the opposite party.” 

7 In Gorakh Nath Dube v. Hari 
Narain Singh (AIR 1973 SC 2451) the ques 
tion was as to whether a second appeal aris- 
ing out of a suit for cancellation of a sale 
deed to the extent of a half share claimed 
by the plaintiff in fixed rate tenancy plots 
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on payment of Rs. 250/- or whatever sum 
the plaintiff may be found liable to pay, 
and, after cancellation of the sale-deed to 
the extent of the plaintiffs share, for an 
award of possession of the plaintiff's share 
was liable to be abated under Section 5 (2) 
fa) of the Act. It was held by the Supreme 
Court that Section 5 (2) (a) of the Act ap- 
plied to the case because in the suit, 

“An adjudication on the effect of such a 
purported alienation would be necessarily 
implied in the decision of a dispute involving 
conflicting claims to rights or interests in land 
which are the subject-matter of consolidation 
proceedings. The existence and quantum of 
tights claimed or denied will have to be dec- 
tared by the consolidation authorities which 
would be deemed to be invested with juris- 
diction, by the necessary implication of their 
statutory powers to adjudicate upon such 
rights and interests in land, to declare such 
documents effective OF ineffective. ....csosesee 
The test applied by the Supreme Court in 
the abovementioned decisions was as to whe- 
ther in the suit or proceeding a declaration 
of rights or interests in any land lying m 
the area in regard to which a notification 
under Section 4 (2) of the Act had been issu- 
ed was necessarily involved. As already 
held, in a writ petition arising out of a suit 
or proceeding in respect of a declaration of 
rights or interests in any land, the High 
Court itself does not decide the rights of 
the parties which formed subject-matter of 
the suit or proceeding. On the language of 
Section 5 (2) (a) of the Act consequently 
petitions under Article 226 of the Constitu- 
tion cannot be considered to be cither suits 
of proceedings of the mature contemplated 
by that provision. 

&. Moreover, if 2 writ petition chal- 
lenging judgments, orders or decrees passed 
in suits or proceedings of the nature envi- 
saged by Section 5 (2) (a) of the Act is filed, 
those suits or proceedings cannot be held to 
be pending in this Court. In Stroud’s Judi- 
cial Dictionary, Edition 3, Vol. 3, p. 2114, 
the word “pending” is thus defined: 

“Pending — (1) A legal proceeding is 
“pending” as soon as commenced and until 
it is concluded, ic, so Jong as the Court 
having original cognizance of it can make 
an order on the matters in issue or to be 
dealt with, therein.” 

This definition of the word “pending” was 
adopted by the Supreme Court in Asgarali 
Nazarali Singaporewalla v. State of Bombay, 
AIR 1957 SC 503 = (1957 Cri LY 605). 
Thus a legal proceeding can be said to bs 
pending before a court only if that court 
has power to make an order on the matters 
in issue in those proceedings. Suits or pro- 
ceedings have been held to be pending du- 
fing appeals or revisions against decisions 
therein because the appeals or revisions are 
continuations of the original suits or pro- 
ceedings and the appellate or revisional au- 
thorities are in a position to decide on merits 
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the matters in issue and the orders or dec- ` 


rees of the courts or authorities of the first 
instance become merged in the appellate op 
fevisional judgments or decrees as the case 
might be. Since proceedings in a writ peti- 
tion are independent of the original proceed- 
ings and not a continuation thereof, it can- 
not be held that the suit or proceeding giv- 
ing rise to a writ is pending before the High 
Court. ‘The High Court is not in a position in 
a writ under Art. 226 of the Constitution to 


decrees passed in a suit or proceeding pro- 
vides no conclusive test for holding that the 
suit or proceeding is pending in the High 
Court till the decision of the writ petition. 
A suit for cancellation of a decree in an- 
other suit on allegation of its having been 
obtained by fraud does jeopardise the decree 
but it would be idle to contend that during 
the pendency of such a suit the suit in 
which the decree, the cancellation of which 
is sought, was passed also becomes pending. 
Whis is so, for the simple reason that in the 
subsequent suit the matters that were in 
issue in the earlier suit cannot be adjudi- 
cated upon. Similarly though a writ peti- 
tion puts in jeopardy the orders or decrees 
impugned, since the High Court is not in 2 
position in the writ to decide the matters in 
issue in the suit or proceeding giving rise to 
it the suit or proceeding cannot be consi- 
dered to be pending till the decision of tha 
writ. In this view of the matter, the re- 
quirement of Section 5 (2) (a) of the Act 
that the suit or proceeding should be pending 
on the date of the notification under Sec- 
tion 4 (2) of the Act is also not satisfied. 


_ 9% Assuming that a suit or proceed- 
ing is pending in this Court till orders are 
passed in the writ petition challenging orders 
passed therein, to attract Section 5 (2) (a) if 
is essential that the suit or proceeding should 
be pending either in a court of first instance 
or of appeal, reference or revision. Whe- 
ther this condition is satisfied or not can 
best be considered in the light of the pre- 
vailing law dealing with land tenures in the 
State. Suits for declaration or adjudication, 
of rights of tenure-holders are required by 
U. P. Act I of 1951 to be filed before an 
Assistant Collector of the first class. A first 
appeal against the judgments and decrees 
lies to the Commissioner of the Division and 
a second appeal to the Board of Revenuc. If 
4, Writ petition is filed challenging a judg- 
ment of the Board of Revenue in a second 
appeal in such a suit it cannot be reasonably 
contended that the suit is pending either in 
the court of first instance or in a court of 
appeal, reference or revision. The Court of 
first instance in such a case would obviously 
be the Court of the Assistant Collector where 
the suit was initiated and the courts of ap- 
peals or revision would be the Commis- 
sioner or the Board. Though the High Court 
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fs a court of first instance for the purposes 
of the writ which is an original proceedings, 
ít is evidence that it is not a court of first 
instance as far as the suit or proceeding giv- 
ing rise to it is concerned. It is trite that 
there cannot be two courts of first instance 
in the same suit or proceeding. Similarly, 
when a special appeal is filed challenging an 
order passed in a writ petition,-it is the writ 
petition which is pending in a court of ap- 

eal and not the suit or proceeding which 
gave rise to it. 

10. An analysis of the language em- 
ployed in Section 5 (2) (a) of the Act con- 
sequently leaves no room for doubt that it 
has no impact on a writ petition filed chal- 
lenging orders passed in suits or proceedings 
provided for by that provision. 

11. here are other weighty reasons 
leading to the same conclusion. Sub-sec- 
tion (2) of Section 52 provides that 

“any order passed by a court of com- 
petent jurisdiction in cases of writs filed 
under the provisions of the Constitution of 
India, or in cases or proceedings pending 
under this Act on the date of issue of the 
notification under sub-section (1), shall be 
given effect to by such authorities as may 
be prescribed and the consolidation opera- 
tions shall, for that purpose be deemed to 
have not been closed.” 


it is significant that sub-section (2) of Sec- 
fion 52 is not confined to orders passed in 
writ petitions challenging decisions in pro- 
ceedings under the Act. If the Jegislature 
had intended that writ petitions pending on 
the date of a notification issued under Sec- 
tion 4 (2) of the Act should be affected it 
would have been expected to employ langu- 
age confining the operation of sub-section (2) 
of Section 52 to orders passed under Arti- 
cle 226 of the Constitution in which the 
roceedings under the Act were in challenge. 
Section 52 (2), in my opinion, is a clear indi- 
tion of the intention of the legislature that 
titions under Article 226 of the Constitu- 
ion will remain. by Section 5 2) 
of the Act. 
12. I am further of the view that if 
Section 5 (2) (a) of the Act is construed so 
to be applicable to proceedings under Arti- 
cle 226 of the Constitution the provision 
ould have to be declared ultra vires of the 
powers of the State Legislature to that ex- 
tent.. The Act is a State Legislation. It 
cannot have the effect of curtailing the con- 
titutional powers of this ‘Court under Arti- 
cle 226. JI find support in the view taken 
by me from a decision of a Full Bench of 
this Court in M/s. Adarsh Bhandar, Aligarh 
y. Sales Tax Officer, Aligarh, AIR 1959 All 
557 (FB). The material facts of that deci- 
sion were that on the 31st March, 1956, the 
Governor of the State in- purported exercise 
of his powers under Section 3-A of the U. P. 
Sales Tax Act, 1948, issued a Notification by 
which he was pleased to declare that the 
turn-over in respect of certain specified 
classes of goods imported from outside Uttay 


t 
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Pradesh would, with effect from the Ist 
April, 1956, be taxed at the rate specified in 
that notification. M/s. Adarsh Bhandar wag, 
on the 14th September, 1956, assessed to a 
certain amount of sales tax. A demand 
notice in respect of the amount was issued 
on the 15th September, 1956. M/s. Adarsh 
Bhandar filed a petition in this court undes 
Article 226 of the Constitution challenging 
the validity of the assessment order and the 
notice of demand. By its order D/- 5-5-1957, 
this Court allowed the writ petition and a 
writ in the nature of certiorari was directed 
to be issued quashing the order of assess- 
ment as well as the notice of demand. As 
a consequence of the order passed by this: 
Court, the State Legislature enacted the 
U. P. Sales Tax (Validation) Act, 1958, 
hereinafter referred to as the Validating Act 
which came into force on the 6th May, 1958. 
Section 3 (1) of the Validating Act purported 
to validate with retrospective effect notwith- 
standing any judgment, decree or order of 
the notifications specified in tha 
thereto including the notification 
on the basis of which M/s. Adarsh Bhanday 
had been earlier assessed by means of the 
assessment order which had been quashed 
by this Court. Sub-section (2) of the Vali- 
dating Act purported to impart validity with 
retrospective effect to assessments made op 
taxes levied or collected in pursuance of any 
of the notifications specified in the Schedule, 

Section 4 of the Validating Act was as 
follows:— 

_ “Where before the commencement of 
this Act, any court or authority has, in any 
proceeding, set aside or modified any assess- 
ment, levy or collection of any tax merely 
on the ground that the assessing authority 
had no jurisdiction to assess, levy or collect 
any tax in pursuance of any notification spe- 
cified in the schedule, any party to the pro- 
ceeding or the Commissioner of Sales Tax 
may, within ninety days, from the date of che 
commencement of this Act, make an ap- 
plication to such court or authority for a 
review of the proceeding and thereupon, 
such court or authority shall review the pro- 
ceeding and may make such order varying op 
poang the piga ag a mas as may 

e necessary, to give effect to the provisiong 
of this Act.” i 
After the coming into force of the Validat- 
ing Act, an application was filed by the Com- 
missioner of Sales Tax in this Court under 
Section 4 of the Validating Act quoted 
above for the review of its order dated 5th 
May, 1957. The question that arose for con- 
Sideration before the Full Bench was as to 
whether the State Legislature was competent 
to legislate so as to affect the powers of this 
Court under Article 226 of the Constitution 
and to make it incumbent on it to review an 
order passed by it in exercise of its cons- 
fitutional powers. The Full Bench held that: 

_“The Legislature derives its power to 
legislate from Article 245 of the Constitu- 
tion and that Article specifically makes the 
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power subject to the provisions of the Cons- 
titution which include Article 226. Learned 
Counsel for the State therefore concedes that 
_it is not open to the legislature to enact any 
law which either directly or indirectly affects 
the powers conferred by Article 226 of the 
Constitution on the High Court. As Sec- 
tion 4 of the Validation Act leaves no dis- 
cretion with the High Court in the matten 
of agreeing or refusing to review its pro- 
vious order and, after a review is granted, 
makes it obligatory on the High Court to 
pass a i order, it is obvious that 
it seriously affects those powers. In enacting 
this provision the legislature, in our opinion, 
clearly exceeded its authority and contra- 
yened Article 245 of the Constitution. 


The learned Counsel for the State how- 
ever, urged that even under Article 226 the 
Court was bound to follow the law and the 
law which it had to follow was the law 
Jaid down by the legislature. Within the 
range of its competency therefore the legis- 
lature could lay down any law which it con- 
sidered proper and the High Court could 
mot refuse to enforce it. What Section 4 
enacted could, he contended, be considered 
to relate either to sales tax or to the power 
of review — a matter of procedure to be 
followed by Courts. The former is covered 
by Item No. 54 of List H of the Schedule 
VII of the Constitution and the latter by 
tem No. 13 of List UL 


There can be no doubt that sales tax 
and matters incidental to it are subjects on. 
which the State Legislature can legislate, but 
in so legislating it cannot override or con- 
travene the other provisions of the Constitu- 
tion. While legislating on the subject of 
safes tax therefore it cannot be open to the 
State legislature to pass a law on the subject 
of Sales Tax affecting in any way the powers 
of the High Court under Article 226. 


The power of the High Court to review 
an order by it under Article 226 of 
the Constitution is either included in the 
power conferred by the Article itself or can 
be exercised under the Code of Civil Proce- 
dure in case the proceeding is treated as a 
civil proceeding. In the former case the pro- 
visions of Section 4 by taking away the dis- 
cretion to refuse to review if the High Court 
is of the opinion that review should not be 
granted and by requiring the High Court to 
pass a particular order and no other indirect- 
ly curtails the power conferred by the Con- 
stitution and the State Legislature had no 
authority to do so. In the latter case the 
provisions of compulsory review on a ground 
not mentioned in Section 104 or O. XLVI, 
Rule 1 of the Code of Civil Procedure come 
into conflict with those provisions of law 
enacted by the Centre and must on that ac- 
count be held to be void in view of Arti- 
cle 254 of the Constitution.” j 


13. A similar view was taken by the 
Supreme Court in AIR 1963 SC 946. The 
facts leading up to the appeal before the 
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Supreme Court were that the Additional Col- 
lector, Banaras, in exercise of the powers 
conferred on him under provisions 
the U. P. Agricultural Income-tax Act (Act 
IL of 1949), assessed the respondent to a 
certain amount as agricultural income-tax for 
the year 1359 Fasli. The respondent filed 
a petition in this Court under Article 226 
of the Constitution for quashing the said 
order on the ground that the Additional Col- 
lector, Banaras, had no jurisdiction to make 
the said assessment. On the 22nd Novem- 
ber, 1955, Mehrotra, J., allowed the writ 
petition and quashed the said assessment. 
No appeal was preferred by the State of Uttan 
Pradesh. On the 9th February, 1956, the 
State of Uttar Pradesh promulgated an 
Ordinance, being Ordinance No. II of 1956, 
which was subsequently replaced by U. P. 
Act No. XIV of 1956. Under the provi- 
sions of the Ordinance, the assessments made 
by the Additional Collector were retrospec- 
tively validated and, under Section 6, there- 
fore, a right was conferred upon any party 
to the proceedings under the U. P. Agricul- 
tural Income-tax Act, 1948, wherein any as- 
sessment made by an Additional Collector 
or Additional Assistant Collector was set 
aside merely on the ground that the assess- 
ing authority had no jurisdiction to make 
the assessment, to apply within 90 days 
from the date of the commencement of ths 
said Ordinance for a review of the said pro- 
ceedings in the light of the provisions of 
the Ordinance, and a statutory injunction 
was imposed upon courts to review thein 
orders accordingly. Persuant to the provi- 
sions of Section 6 of the said Ordinance, the 
State of Uttar Pradesh filed an application 
in the High Court of Allahabad for review 
of its order dated 22nd November, 1956. 
The application was heard by Mehrotra, J., 
who held that Section 11 of that Act which 
corresponded to Section 6 of the Ordinance 
did not entitle the appellants to file an ap- 
plication for review of an order of the High 
Court under Article 226 of the Constitution. 
The appellants’ petition was dismissed on 
that ground. An appeal preferred against 
the order of Mehrotra, J., was heard by; 
Mootham, C. J. and Srivastava, J., who dis- 
missed it firstly on the ground that under 
Chapter VIII, Rule 5 of the Rules of Court 
a special appeal against an order of a single 
Judge of the Court can be maintained only 
if that order amounts to a “judgment”, and 
an order refusing an application for review 
not being a “judgment” cannot be the sub- 
ject of an appeal and secondly that on the 
construction of Section 11 of that Act, the 
view taken by Mehrotra, J., was correct. The 
State appealed to the Supreme Court. 
While construing Section 11 of the Vali- 
dation Act, the Supreme Court held that:— 
“Should it be held that this section ap- 
plies to an order made by a High Court 
under Article 226 of the Constitution, the 
statutory mandatory injunction issued undef 
the second part of the Section to the High 
Court to make an order in a particular way. 
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- would be constitutionally void. Under the 
Constitution the Legislature of a State de- 
fives its authority to make laws under Arti- 
cle 245 of the Constitution, which reads: 


t 
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Article 245 is, therefore, subject to Arti- 
cle 226 of the Constitution. It follows that 
no law made by the Legislature of a State 
can be in derogation of the powers of the 
High Court under Article 226 of the Consti- 
tution. It is well settled that Article 226 
confers a discretionary power on the High 
Courts to make or issue appropriate orders 
and writs for the enforcement of any of 
the rights conferred by Part III of the. Cons- 
titution or for any other purpose. While 
Article 226 confers a discretionary power on 
the High Court, the second part of Sec- 
tion 11 of the Act enjoins on the High 
Court to make an order in a particular way. 
We should not give such a construction to 
the section as would bring it into conflict 
With Article 226 of the Constitution: and 
Which would have the effect of invalidating 
it to that extent.” 


_ It is an elementary rule of construction 
that an interpretation which would lead to 
the invalidity of a provision of law must be 
avoided. There is nothing in Section 5 (2) (a) 
of the Act which would compel me to take 
the view that it applies to writ petitions and 
is consequently ultra vires of the legislative 
powers of the State Legislature on that ac- 
count. Brother Satish Chandra took the 
view that if Section 5 (2) (a) of the Act is 
held to apply to the writ petitions and to 
Special appeals arising from, its consti- 
tutional validity would not be affected. He 
felied for that view primarily on a decision 
of this Court in Special Appeal No. 455 of 
1972 (All), Raja Ram v. Jodha Ram and 
Ram Adhar Singh v. Ramroop Singh (supra) 
decided by the Supreme Court (reporied in 
AIR 1968 SC 714). Both these decisions, 
in my opinion, are distinguishable. The 
ision in Special Appeal No. 455 of 1972 
(All) was with regard to the validity of a 
State Legislation abolishing special a 
against decisions under Article 226 of the 
Constitution in a ified class of cases. The 
enactment was held to be valid. The Consti- 
~ tution does not provide for special appeals 
against orders passed in writ petitions. There- 
fore, this Court was not concerned with the 
question of the curtailment of its powers 
under Article 226 of the Constitution by a 
State enactment. In 1968 All LJ 46 = (AIR 
1968 SC 714) (supra) while a. special appeal 
under Article 136 of the Constitution was 
pending arising out of a suit under Sec- 
tion 209 of U. P. Act I of 1951, a notifica- 
tion was issued under Section 4 of the Act. 
On the basis of Section 5 of the Act, the 
appellant filed before the Supreme Court a 
miscellaneous petition praying for an order 
that the suit pending in appeal stood abat- 
ed. The application was opposed by the 
respondent and one of the contentions raised 
was that if Section 5 (2) (a) as it stands is 
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held to apply to an appeal before the Sup- 
reme Court, it would be ultra vires inasmuch 
as it took away the jurisdiction of the Court 
to deal with the appeal. The contention rais- 
ed the respondent was rejected by the 
Supreme Court in the following words: 


“The State Legislature has not passed 
any legislation affecting the jurisdiction of 
this Court. On the other hand, what the 
State Legislature has done is only to make 
provision in ect of matters, within its 
jurisdiction and to declare that a suit in- 
stituted in a Court, within its area, has 
abated. The position, ultimately, is that this 
Court takes note of a subsequent event viz. the 
passing of the Amending Act, and the 
amendment of Section 5, thereby, by the 
State Legislature, and, on that basis, it 
holds that the suit, out of which these pro- 
ceedings arise, stands abated. Therefore, 
there is no question of the Legislature of 
the State having passed any legislation affect- 
ing the jurisdiction of this Court.” l 


The observations made above have no 
application to proceediogs under Article 226 
of the Constitution and were made with re- 
ference to an appeal, though under a consti- 
tutional provision. An appeal is a continua- 
tion of a suit and it was fhe suit that was 
pending before the Supreme Court, By Sec- 
Gon 5 (2) (a) of the Act as it stands, the 
State Legislature had provided for the abate- 
ment of the suit. This the State Legislature 
was evidently competent to do. It did not 

y or in y affect Article 136 of 
the Constitution. On the other hand, as al- 
ready held in a petition under Article 226 
the suit or proceeding giving rise to it is not 
pending. Writ petitions are original proceed- 
ings in this Court distinct from and indepen- 
dent of the suit or proceeding out of which 
it emanates. If Section 5 (2) (a) is construed 
as directing abatement of writ petitions the 
effect would be that the constitutional juris- 
diction of this Court would directly be cur- 


_ 44 The decision by M. H. Beg, J., 
in Vijai Shankar Rai v. Viswanath Rai, 1967 
All WR. 704 fortifies me in the view express- 
ed above. The material facts in that case 
were that a writ petition was pending in this 
Court directed against a judgment of the 
Board of Revenue given in a second appeal: 
arising out of a suit for declaration of the 
sepsis parties’ rights as Bhumidhar and in 
the alternative for possession against the de- 
fendant-petitioner. On behalf of the peti- 
tioner on the basis of Section 4 (2) of the 
Act as it stood after its amendment by Sec- 
fion 2 of the Uttar Pradesh Jot Chakbandi 
(Sansodhan) Adhiniyam, 1966 it was conten- 
ded that the writ petition itself be declared 
to have abated. Section 4 (2) (a) of the Act 
which came up for consideration was in 
terms identical with Section 5 (2) (a) as it 
stands. The learned Judge held as follows: 
“All that this provision does is to cause 
proceedings for correction of records and 
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suits and other proceedings in respect of 
declaration of rights and other interests In 
land, for which proceedings could be takea 
under the U. P. Consolidation of Holdings 
Act, 1954, to abate. This was a logical corol- 
lary of the provisions of Section 49 of the 
Act. It has nothing to do with the constitu- 
tional powers of this Court under Arti- 
cle 226 of the Constitution. The U. P. Legis- 
lature is obviously incompetent to affeci the 
powers of this Court under Article 226 of 
the Constitution by any of its enactments. 
The Powers of this Court can only be af- 
fected by a constitutional amendment of 
Article 226 for which a special procedure is 
prescribed by the Constitution. The argu- 
tment is, therefore, not sound.” 

15. For the reasons given above, my 
answer to the question referred is that Sec- 
tion 5 (2) (a) of the Act has no impact on 
writ petitions or special appeals arising out 
of them in which judgments or orders pass- 
ed in suits or proceedings relating to decla- 
ration of rights in land covered by a notiñ- 
cation under Section 4 of the Act are in 
challenge and they will remain unaffected by 
the provision. 

H. N. SETA, ssm ï agres. 

K. B. ASTHANA, J.:x— I alo agree 
and have nothing to add. 

BY THE COURT 

16. The answer to the. question refer- 
red is that Section 5 (2) (a) of the U. P. 
Consolidation of Holdings Act has no impact 
on writ petitions or special appeals arising 
out of them in which judgments or orders 
passed in suits 
declaration of rights in land covered by a 
Notification under Section 4 of the said Act 
are in challenge. 

Answer accordingly. 
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K. B. ASTHANA AND T. S. MISRA, JJ. 

Smt. Krishnawati Devi and another, Ap- 
pellants v. Lala Harjas Mal Misra and 
others, Respondents. 

F. A. F. O. No. 320 of 1973, DJ- 7-2- 
1974, against judgment and decree of H. N. 
nee Ist Addl. Dist.. J., Varanasi, DJ- 4-8- 

Index Note: — (A) Arbitration Act 
(1940), Section 39 — Appealable orders — 
An order appointing receiver under Sec- 
tion 41 (b) read with Second Schedule is not 
appealable — Provisions of Civil P. C. would 
not apply. 
ib).) 

Brief Note: —‘(A) In view of the pro- 
visions of Section 39 of the Arbitration Act, 
an appeal shall lie from those orders passed 
under the Act, and from no others, which 
ate specifically mentioned therein. An order 
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for appointment Of receiver is not mention- 
ed anywhere in Section 39 of the Act. Hence, 
no appeal from the order appointing a Te- 
ceiver would lie. (Para 4) 


Further, where during the pendency of 
a reference to arbitration an interim order 
for appointment of receiver is passed the 
order falls under clause (b) of Section 41 
read with Second Schedule of the Act and 
when in fact the order is passed by the 
Court under Section 41 (b) and not undes 
Order 40, Rule 1 of Civil P. C. the provi- 
sions of Civil P. C. cannot be applied by 
invoking Section 41 (a) and hence the ap- 
peal will not be governed by the provisions 
of Civil P. C. 1950 Ali LJ 799, Disting. 

ara 
Cases Referred: Chrosological Pary 
AIR 1952 AlL 652 = 1950 All LJ 799, 
Sri Krishen v. Radha Kishen 5 

R. N. Singh and K. P. Singh, for Ap- 
pellants; R. N. Bhalla, for Respcndents. 

T. S. MISRA, J:— This appeal is 
directed against the order dated 4th Auzust, 
1973, passed by the Ist Additional District 
Judge, Varanasi, on an application moved by 
Smt. Lilawati on 30th August, 1971, under 
Section 41 of the Arbitration Act, for ap- 
pointment of a receiver of the firm Tilak 
Raj Krishan Kumar with powers to take 
over the entire assets of the partnership, in- 
cluding its books of account and to take 
charge of the place cf business of the dis- 
solved firm and also to realise the assets and 
dues of the firm and discharge its pressing 
liabilities with the permission of the Court. 
That application was registered as Misc. Case 
No. 34 of 1971. It was contested by the 
present appellants. After hearing the par- 
ties: and considering the circumstances plac- 
ed before him, the learned ist Additional 


“District Judge allowed the application and 


appointed Sri Amar Singh Advocate, receiver 
of the dissolved firm Tilak Raj Krishna 
Kumar. ~ He also issued certain directions as 
contained in the impugned order. 

z At the outset, a preliminary ob- 
jection owas raised with regard to the 
maintainability of this appeal on the ground 
that since the impugned order was passed 
under Section 41 (b) read with the second 
schedule of the Arbitration Act, nc appeal 
would lie under Section 39 of the Act. It 
was contended that the application for ap- 
pointment of receiver was moved under 
Section 41 read with the second. schedule to 
the Arbitration Act. The order passed on 
that application was an order passed under 
the Arbitration Act. Section 39 of the Act 
makes provision for appeal against certain 
orders mentioned therein. As no appeal lies 
from an order appointing a receiver, it was 
said that the present appeal was not main- 
tainable. There is force in this contention. 

3. Section 39 of the Arbitration Act 
hereinafter called the Act Iays down that an 
appeal shall lie from the orders, mentioned 
therein, passed under the Act and from no 
others. It nowhere provides for an appeal 
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from an order passed under Section 41 ap- 
pointing a receiver. Section 41 (b) provides 
that subject to the provisions of the Act and 
the rules made thereunder, the Court shall 
have, for the purpose of, and in relation to, 
arbitration proceedings, the same power of 
making orders in respect of any of the mat- 
ters set out in the second schedule, as it has 
fox the purpose of, and in relation to any 
proceedings before the Court. The second 
schedule enumerates the powers of the 
Court as contemplated by Section 41, one of 
the powers being to pass orders for appoint- 
ment of receiver. 


4. In the present case, it is not dis- 
puted that a reference to arbitration was 
pending, even on the date, when the order 
for appointment of the receiver was passed. 
It appears that an application under Sec- 
tion 20 of the Arbitration Act was moved 
by Smt. Lilawati, which was registered as 
Suit No. 154 of 1971. It pertained to the 
firm Titak Raj Krishan Kumar. That ap- 
plication was allowed, the arbitration agree- 
ment was ordered to be filed, and two arbi- 
trators were appointed. The matter is said 
to be pending before the arbitrators. Thus, 
the reference to arbitration in regard to the 
said firm is pending. The Court, obviously, 
therefore, had the power to make an order 
for the appointment of a receiver. It was 
actually passed by the Court on contest. 
That order falls within the scope of sub- 
clause (b) of Section 41 of the Act. It was, 
therefore, passed under the provisions of the 
Act. In view of the provisions of Section 39 
of the Arbitration Act, an appeal shall lie 
from those orders passed under the Act, and 
from no others, which are specifically men- 
tioned therein. As stated earlier, an order 
for appointment of receiver is not mention- 


ed anywhere in Section 39 of the Act. Hence, - 


no appeal from the order appointing a re- 
ceiver would lie. 


5. It was, however, urged by the 
learned Counsel for the appellants that the 
case would be covered by the provisions of 
sub-clause (a) of Section 41 of the Arbitra- 
tion Act, which make the provisions of the 
Code of Civil Procedure applicable to all 
the proceedings before the Court. The suit 
filed under Section 20 of the Arbitration 
Act was, no doubt, registered as suit No. 154 
of 1971; but the application under Section 41 
of the Act was not moved in that suit. It 
was moved under Section 41 of the Act as 
a.separate proceeding and was registered as 
Misc. Case No. 34 of 1971. Sub-clause (b) 
of Section 41 of the Act read with the second 
schedule confers power on the court to ap- 
point a receiver, whereas sub-clause (a) of 
that Section regulates the procedure to be 
followed in disposing of an application for 
appointment of a receiver. The appoint- 
ment of the receiver, in the instant case, was 
not made, nor could be made under the 
provisions of the Code of Civil Procedure 
in as much as the power to appoint receiver 
is contained in sub-clause (b) of Section 41 


Krishnawati Devi v. H. M. Misra (T. S. Misra J.) 


A. LR. 


read with the second schedule of the Act. 
The provisions of the Code of Civil Proce- 
dure could not, therefore, be taken into aid 
to contend that the present appeal is main- 
tainable. In fact, the order was passed by 
the court under Section 41 (b), and not under 
Order 40, Rule“1 of the Code of Civil Pro- 
cedure. That being so, the appeal was not 
governed by the provisions of the Code of 
Civil Procedure. The decision in the case 
of ‘Krishen v. Radha Kishen, 1950 Ail LJ 
799 = (AIR 1952 All 652), cited by the 
learned Counsel for the appellants, does not, 
in our view, support his contention. Rather 
it militates against his contention. In that 
case, the applicants had made an application 
for the setting aside of an award under Sec- 
tion 33 of the Arbitration Act. That appli- 
cation was allowed ex parte. Later on, the 
ex parte order was set aside and a fresh date 
for final hearing was fixed. Subsequently, 
that application was again dismissed. Then 
the applicants applied for setting aside the 
ex parte order. The court rejected that ap- 
plication. The applicants then filed an ap- 
peal in the lower appellate court against the 
dismissal of their application for restoration. 
The Lower Appellate Court dismissed the ap- 
peal and then a revision was preferred 
against that order in this Court. In these cir- 
cumstances, it was held that as the order was 
passed under the provisions of the Code of 
Civil Procedure, under sub-clause (a) of Sec- 
tion 41 of the Act the appeal was maintain- 
able before the appellate court below, and 
the revision was, therefore, maintainable. 
Here, in the instant case, the impugned order 
for the appointment of the receiver. was not 
passed under the provisions of the Code of 
Civil Procedure, but it was passed under sub- 
clause (b) of Section 41 of the Arbitration 
Act read with the second schedule to the 
said Act. Since Section 39 of the Act does 
not provide for an appeal from the order 
appointing a receiver, we are of the view 
that this appeal is not maintainable. 

6. The Jearned Counsel for the ap- 
pellants then requested that the present ap- 
peal may be treated as a revision. Even if 
this appeal is treated as a revision we do 
not find any jurisdictional error in the impugn- 
ed order warranting interference under Sec- 
tion 115 of the Code of Civil Procedure. Ad- 
mittedly, reference to arbitration had been 
made by the court below on an application 
moved under Section 20 of the Arbitration 
Act. That reference, as stated earlier, is still 
pending. Sub-section (4) of Section 31 of 
the Arbitration Act provides that notwith- 
standing anything contained elsewhere in this 
Act or in any other law for the time being 


in force, where in any reference any applica- 


tion under this Act has been made in a court 
competent to entertain it, that court alone 
shall have jurisdiction over the arbitration 
proceedings and ali subsequent applications 
arising out of that reference and the arbi- 
tration proceedings shall be made in ‘that 
Court and in no other court. The applies- 
tion for the appointment of receiver could, 
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therefore, be made only in the court, in 
which the application under Section 20 of 
the Arbitration Act had been moved, and 
the order could be passed by that court and 
by no other court. It is not disputed that 
the application for appointment of receiver 
was moved in that court, in which the ap- 
plication under Section 20 of the Arbitration 
Act had been filed. The court below had, 
therefore, the jurisdiction to pass the im- 
pugned order. There is nothing to show that 
the court below exercised its jurisdiction ille- 
gally or with material irregularity. It was 
not urged that the exercise of power was 
smeared by bad faith or was influenced by 
extraneous considerations. No case has thus 
been made out for interference with the im- 
pugned order under Section 115, Civil Pro- 
cedure Code. 


7. As a result of the discussion 
above, this appeal fails and is dismissed, but 
in the circumstances of the case, we direct 
the parties to bear their own costs. We 
may, however, observe, in passing, that the 
appellants may move the court below by 
suitable application, if and when they deem 
it necessary, for the discharge of the receiver 
on such grounds as may be available to 
them. The record be sent back to the court 
below forthwith. 

Appeal dismissed. 
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Ravi “iran Jain, Petitioner v. Bar Coun- 
cil of U. P. Through its Secretary and others, 
Respondents. 


Civil Misc. Writ No. 7113 of 1973, D/- 
39-1-1974. 


Index Note: — (A)  Advocztes Act 
(1961), Section 15 (2) — Rules under — Bar 
Corzcil of Uttar Pradesh Rules (1953), Rr. 4 
ee) 6 — Power of Bar Council to change 
dates of election programme fill elections are 
bold, (X-Ref:— General Clauses Act (1897), 
Section 21). 


Brief Note: —- (A) There are no limi- 
tations or restrictions placed on the Bar 
Council in exercise of its powers in fixing 
dates for holding election under Rules 4 and 
6 either expressly or by necessary implica- 
tion. Therefore, the provisions of Sec. 21 of 
ihe General Clauses Act are fully applicable 
in construing Rules 4 and 6. The power of 
the Bar Council to fix time, place and date 
of the election is not exhausted merely on 
the issue of notification of the programme. It 
can alter, modify or rescind its order fixing 
the various dates; otherwise preposterous 
result would follow. Till the elections had 
not been completed the Bar Council had full 
jurisdiction to change the dates or to post- 
pone the election. Case law dist. 

(Paras 8, 9) 
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Index Wote: — (B) Advocates Act 
(1961), Section 15 (2) — Bar Council of 
Uttar Pradesh Rules (1958), Rule 4 (b) — 
Power of Bar Council to prepare fresh elec- 
toral roll after postponing election. 


Brief Note: —- (B) Rule 4 (b) lays down 
a salutary Rule which requires that the elec- 
toral roll should be finalised at least 60 days 
and not more than 75 days before the date 
of poll. If for any reason the elections are 
postponed Rule 4 (b) must be complied with 
and the electoral roll must be finalised upto 
date in accordance with that rule. If that is 
not done, Rule 4 (b) would be violated and 
a large number of Advocates who have be- 
come eligible for being candidates at the 
election or for taking part in the voting 
would be debarred from exercising their 
right. (Para 10) 


Index Notes — (O) Constitniion of 
India, Article 226 —- Allegations of mala fide 
—- Borden and nature of proof. 


Brief Note: — (C) It is well established 
that he who seeks to invalidate or nullify 
any act or order must establish the charge 
of bad faith, abuse or misuse of the power. 
It is difficult to establish the state of a 
man’s mind but mala fide in the sense of 
improper motive must be established by 
direct evidence, ie., that it must be discern- 
ible from the conduct of the respondents. 
In the absence of direct evidence, circum- 
stances must make out a strong case of mala 
fide. The inference of bad faith, ill will or 
mistse of power can be drawn on proved 
facts. But suspicion, however strong, can- 
not take the place of proof to establish the 
charge of bad faith, malice or misuse of 
powers against the respondents. 

(Para 11) 


Cascs Referred: Chronological Paras 


AIR 1970 SC 1576, Governor of Hima- 
chal Pradesh v. Avinash Sharma 


AT 1959 SC 609 = 1959 Cri LJ 
782, Gopi Chand vy. Delhi Admin- 
istration 9 
ATR 1958 SC 1018, State of Bihar 
v. D. N. Ganguly 9 
AIR 1953 SC 98, Sha Mulchand and 
Co. v. Jawahar Mills 9 


Petitioner in Person; B. S. Nischal, 
Sudhir Chand; Shanti Bhushan and Chandra 
Kishore, for Respondents. 


ORDER:— This is a petition under 
Article 226 of the Constitution claiming re- 
lief for the issue of a writ of certiorari 
quashing the resolution of the Bar Council 
of Uttar Pradesh dated 4th November, 1973, 
and for the issue of a writ of mandamus to 
the Bar Council of Uttar Pradesh to hold the 
election of its members on 7th and 8th Janu- 
ary, 1974 and to issue direction to the res- 
pondents not to make any amendment in 
the final electoral roll prepared and finalis- 
ed for the election of the Bar Council of 
Uttar Pradesh. 
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2. The term of the elected members 
of the State Bar Council of Uttar Pradesh 
expired on 5th April, 1973, but no fresh 
election was held with the result respondents 
Nos. 2 to 23 who are its members are con- 
tinuing in the office. The matter relating to 
the election of members of the Bar Coun- 
cil came up for consideration before the 
meeting of the Bar Council of Uttar Pra- 
desh on 22nd of April, 1973. The Bar Coun- 
cil adopted a resolution fixing the election 
programme. According to the resolu- 
tion of the Bar Council, electoral roll was to 
be finalised by 29th of August, 1973, the 
nomination papers were to be filed between 
17th to 30th September and polling was fix- 
ed for the 5th and 6th November, 1973. The 
election programme was published under the 
notification dated 29th of August, 1973. 
Some nomination papers were filed but the 
‘election could not be held as on 16th 
September, 1973, another meeting of the 
Bar Council was held wherein it decided to 
postpone the election for a short period and 
extended the date for filing the nomination 
papers up to 3ist of October, 1973; and 
date for polling was changed from Sth and 
6th November to 7th and 8th January, 1974. 
The petitioner and 92 other persons filed 
their nomination papers for contesting the 
election to the membership of the Bar Coun- 
cil. On. 4th November, 1973, that is, after 
the expiry of the last date fixed for filing 
nomination papers, the Bar Council adopt- 
ed another resolution postponing the elec- 
tion scheduled for 7th and 8th January, 
1974. It was further stated that the next 


date for election would be fixed later on. 


On Sth November, 1973, the petitioner filed 
the instant petition under Article 226 of the 
Constitution for quashing the resolution of 
the Bar Council dated 4th November, 1973, 
and for issue of a direction to the respon- 
dents to’ hold the election on 7th and 8th 
January, 1973, as scheduled. Subsequently, 
the petitioner got the petition amended 
claiming relief for the issue of a writ of 
mandamus directing the respondents not to 
make any amendment in the final electoral 
roll which had already been published prior 
to the filing of the nomination papers and 
to hold the elections within 31st day of the 
decision of the writ petition in case the 
petition was not decided before 7th of De- 
cember, 1973. 

3. Initially the petitioner impleaded 
the Bar Council of Uttar Pradesh through 
its Secretary and its members as respondents 
Nos. 1 to 22. Notices of the writ petition 
were issued to all the respondents as the 
petitioner had made allegations of mala fide 
against the members of the Bar Council. He 
alleged that the term of the elected mem- 
bers of the Bar Council expired on Sth April, 
1973, but they were not holding elections 
deliberately, instead they have been postpon- 
ing the elections on some pretext or the 
other, so that they could continue in office. 
Members of the Bar Council were alleged 
to have acted mala fide in postponing the 
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elections on extraneous reasons for their 
own ulterior purpose. Notices were issu- 
ed to all the members. Appearance was, 
however, put in by respondent No. 2, Sri 
Raja Ram Agarwal, the Chairman of the 
Bar Council, Sri 5. N. Misra, Sri Harvind 
Dayal Srivastava, Sri A. P. S. Chauhan, Sri 
V. C. Misra, Sri G. C. Dwivedi and N. C. 
Rajvanshi, respondents Nos. 3, 6, 13, 20, 
21 and 22. Sri S. N. Kakkar respondent 
No. 4, Advocate-General of Uttar Pradesh 
who is an ex-officio member of the Bar 
Council appeared before me during the 
course of the hearing of the writ petition 
and stated he has not been attending the 
meetings of the Bar Council since long, he 
was not interested in postponing the election 
or in continuing in the office. Respondent 
No. 14, Sri M. A. Ansari, appeared in per- 
son before me and made a statement that 
he was opposed to the postponement of the 
election of the Bar Council, but when the 
election was postponed by the majority vote 
of the members, he tendered his resignation 
in protest. Sri V. C. Misra, respondent No. 
19, also appeared in person before me, he 
made a statement that he had throughout 
been opposed to the postponement of the 
election and in fact each and every time 
when the matter came up for consideration 
before the Bar Council he asserted that the 
election be held as required by the Act and 
tules within time. He got his dissent noted 
in the minutes of the Bar Council and in 
protest he walked out of the meeting. 


4, During the hearing, on petitioner’s 
own request respondents Nos. 4, 9, 11 and 
14, Sarvashri S. N. Kakkar, Babboo Lal 
Misra, Devendra Swaroop and Mohd. A. 
Ansari were deleted from the array of the 
respondents. Counter-affidavit has been filed 
on behalf of the Bar Council by its Secre- 
tary. Sri Raja Ram Agrawal, the chairman 
of the Bar Council has also filed his own 
affidavit denying the allegations of mala fide. 
Sarvasti S. N. Misra, G. C. Dwivedi, N. C. 
Rajvansi, A. P. S, Chauhan and V. C. Misra 
have filed their own affidavits denying the 
allegations of mala fide made against them 
by the petitioner. 

5, The petitioner made the submis- 
sions on three grounds. Firstly, he contend- 
ed that-once the date for fixing the election 


programme was notified and the nomination 


papers were filed and the last date for filing 
the nomination papers expired, the Bar 
Council had no power or authority in law 
to postpone the elections or to fix fresh dates 
for holding elections. Secondly, the electoral 
roll as finalised before 29th August, could 
not be re-opened and no new names could 


. legally be included in that roll. Lastly, he 


urged that the resolution of the Bar Coun- 
cil postponing the election was vitiated as 


the same had been adopted on extraneons - 


considerations and the members aeted mala 
fide in postponing the election. Sri Shanti 
Bhushan, the learned Counsel for the res- 
pondents urged that the Bar Council was 
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legally competent to change dates fixed for 
election and to refix the same, the new Advo- 
cates who had been enrolled on Roll of 
Advocates were entitled to be included in 
the electoral roll and the members acted 
bona fide in postponing the elections. 


6. In order -to appreciate the rival 


contentions it is necessary to refer to the ` 


relevant provisions of the Advocates Act 
and the Rules framed thereunder regulating 
the elections. The State Bar Council of 
Uttar Pradesh has been constituted under 
Section 3 of the Advocates Act, 1961. By 
Section 8 the term of members of the State 
Bar Council is four years from the date of 
publication of the result of their elections. 
Under sub-section (2) of Section 8 an out- 
going member of the council is to continue 
in office until the publication of the result 
of the election of his successor. Bar Coun- 
cil of India is constituted under Section 4, 
it has been assigned statutory functions and 
duties under the Act. By Section 49-A (a) 
and (b) the Bar Council of India is em- 
powered to make rules for discharging its 
functions under the Act and to frame Rules 
which may prescribe the conditions subject 
to which an Advocate may be entitled to 
vote at an election to the State Bar Council 
including the qualifications or disqualifica- 
tions of voters, and the manner in which 
electoral roll may be prepared and revised 
by a State Bar Council. In exercise of its 
powers under Section 49 of the Act the Bap 
Council of India has framed rules for the 
preparation of electoral roll of the State Bar 
Council which are contained in part IH of 
the Bar Council of India Rules. Rule 1 lays 
down that every Advocate whose name is on 
the Electoral Roll of the State Council shall 
be entitled to vote at an election. Rule 2 
provides that subject to the provisions of 
Rule 3 the name of every Advocate entered 
in the State Roll shall be entered in the elec- 
toral roll of the State Council. Rule 3 pres- 
cribed disqualifications on the existence of 
which an Advocate is not entitled to get his 
name included in the electoral roll of the 
State Council. Rule 4 (a) preseribes thal 
a preliminary electoral roll containing the 
names of all Advocates whose names are re- 
quired to be included under the rules shall 
be put up on the notice board of the State 
Council within 120 clear days before the 
expiry of the term of the members of the 
said State Council necessitating the election, 
and relevant portions thereof shall be sent 
to such Bar Associations as the Secretary 
may consider fit. Clause (b) of Rule 4 lays 
down that the final electoral roll shall be 
prepared after incorporating such changes as 
may be necessary including the addition of 
“the names of Advocates enrolled after the 
preparation of the preliminary roll, the same 
shall be put up on the notice board of the 
State Council not more than 75 clear days 
and not less than 60 clear days, before the 
date of election. Intimation of such publica- 
tion shall be given within a week after the 
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publication to the Bar Associations. Rule 4, 
therefore, contemplates that steps may be 
taken for preparation of preliminary electo- 
ral roll at least 120 days before the expiry 
of the terms of the membership of the State 
Bar Council. It further requires that the 
electoral roll should be finalised not more 
than 75 clear days before the date of the 
election and not less than 60 clear days. 


7. The Bar Council of Uttar Pradesh 
in exercise of its power under Section 15 (2) 
of the Advocates Act, 1961, framed Rules 
which regulate the manner and procedure of | 
holding the election of the members to the 
Bar Council. These Rules are known as Bar 
Council of Uttar Pradesh Election Rules, 
1968. Rule 4 lays dowp that the election of 
members to the Bar Council shall be held at 
such place or places, on such date or dates, 
and during such hour or hours as the Coun- 
cil may appoint. Different dates and differ- 
ent hours may be appointed for polling at 
different places. The Returning Officer is 
empowered to make necessary changes in the 
place and date of polling on his own motion 
or on a written request made by at least 20 
Advocates of that place entitled to vote. 
Rule 5 lays down that the election shall be 
held by the single transferable vote from 
amongst the voters in the electoral roll. 
Rule 6 provides that notice of the time and 
place of election shall be given by publica- 


‘ tion under the signature of the Secretary, in 


one issue of a daily newspaper in the State 
not less than 60 clear days before the date 
of election. Whe notification is required to 
specify the dates for nominations, the dates 
for scrutiny, the dates for withdrawal of 
the candidature, and the date or dates of 
polling etc. Whis rule, further lays down 
that the last date for the filing of the nomi- 
nations should not be less than 35 clear 
days before the date of the election and 
that there should be at least 5 clear days 
after the last date of the scrutiny for with- 
drawal of the candidature. Rule 7 lays down 
that no person shall be entitled to seek elec- 
tion unless his name is in the electoral roll. 
Rule 31 provides for the determination of 


result and publication thereof. Rule 32 makes 


provision for challenging the election of a 
candidate declared to have been elected to 
the Bar Council by a petition presented to 
the Secretary. he petition is required to 


- be tried by an election tribunal constituted 


under the rules. Clause 8 of Rule 32 lays 
down that no petition shall lie on the ground 
that any nomination paper was wrongly re- 
jected or the name of any voter was wrongly 
included in oy omitted from the electoral 
roll, or any error or irregularity which is 
not of a substantial character. By R. 33 the 
Secretary is designated to be in charge of the 
conduct of the election. These are the pro- 
visions of the Act and the Rules which deal 
with the term of the. members of the Bas 
Council and the preparation and finalisation. 
of the final electoral roll and the conduet 
of the elections. 
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8. Sri Ravi Kiran Jain, the petitioner, 
argued his case in person. He contended 
that once the Bar Council had fixed various 
dates for. the conduct of elections, it exhaust- 
ed its powers and thereafter it had no an- 
thority in law to re-fix the dates or to post- 
pone the elections sine die. I have consi- 
dered the question carefully but E do not 
find any substance in the argument. It is 
conceded that the power to fix the election 
programme and necessary dates for filing 
nomination papers, scrutiny, polling and 
counting is exclusively vested in the Bar 
Council. Rule 4 of the Election Rules 1968, 
confers that power on it. The Bar Council 
may exercise its powers under Rule 4 to fix 
dates for holding the election. It may exer- 
cise that power as agd when occasion may 
arise. The ‘principles laid down in Section 21 
of the General Clauses Act would be fully 
applicable in interpreting Rule 4 of the Elec- 
tion Rules 1968. It is well accepted princi- 
ple of legislation that whenever power is con- 
ferred on an authority to issue an order op 
notification that power would include power 
to amend, vary or rescind-its orders subject 
to the like sanctions and conditions if any. 
Section 21 of the General Clauses Act em- 
bodies a rule of construction, the nature and 
extent of the application of that rule is gov- 
emed by the relevant provisions of the rules 
which confer power to issue notification and 
to fix dates. In the instant case, Rule 4 
confers power on the Bar Council to fix dates 
and to issue notification notifying the dates 
for the elections. Im the absence of any 
restrictions or limitations express or im- 
plied on the power of the Bar Council in 
the said Rules, the council is free to exer- 
cise that power from time to time on wben- 
ever it may consider it necessary. The 
power fo modify, vary or rescind its notifi- 
cation must be conceded to- the 
Bar Council. There is no limitation 
express or implied in the rules on the 
power of the Bar Council for exercising its 
power. to modify, vary or rescind its notifi- 
cation relating to holding of election except 
that the power can be. exercised only before 
the elections are held. The power of the 


Bar Council to fix time, place and date of- 


tko election is not exhausted merely on the 
issue of notification of the programme. It 
can alter, modify or rescind its order fixing 
the various dates; otherwise preposterous 
result would follow. Take a case where the 
Bar Council may have fixed dates for hold- 
ing elections, but due to natural calamities 
like eqrthquake, floods or grave emergencies 
such as the country may be at war, the 
election programme cannot be adhered to, 
in that situation the Bar Council may con- 
sider it necessary to change the entire elec- 
tion programme. It may rescind the notifica- 
tion issued for holding of the election or 
postpone the election sine die. If the poti- 
tioner’s contention is accepted the Bar Coun- 
cl will not be able to refix dates or to re- 
scind its notification even in the aforesaid 
circumstances, 
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consequences Obstructing the constitution and 
working of the Bar Council. Any interpreta- 
tion which may make the holding of elec- 
tions impossible cannot be readily accepted. 
Til the elections had not been completed the 
Bar Council had full jurisdiction to change 
the dates or to postpone the election. Once 


the elections are completed the Bar Council] ` 


would be divested of its power to change 
the election programme or to require the 
holding of elections afresh. As already 
noted in the instant case only nomination 
papers had been filed, the date for with- 
drawal and scrutiny had not expired and the 
polling had not taken place. In the cir- 
cumstances the Bar Council acted within its 
Jurisdiction in postponing the elections and 
changing dates for election. 


9. The petitioner placed reliance 
upon the law laid down in Sha 
Mulchand and Co. v. Jawahar Mills, 
AIR 1953 SC 98, State of Bihar v. D. N. 
Ganguly, AIR 1958 SC 1018, Gopi Chand v. 
Delhi Administration, ATR 1959 SC 609 = 
(1959 Cri LJ 782) and Governor of Hima- 
chal Pradesh v. Avinash Sharma, AIR 1970 
SC 1576 in support of his contention that 
even on the application of the principles con- 
tained in Section 21 of the General Clauses 
Act the Bar Council had no power to modify 
or rescind or vary the notification issued for 
holding the elections. I have considered the 
cases carefully, but I find that the provisions 
Which were considered in those cases were 
not similar to those contained in Rules 4 and 
6 of the Election Rules, 1968. The extent 
of the power of the Bar Council is to be 
determined having regard to the provisions 
contained in the Rules and not on any abs- 
tract principles. As already stated, there are 
no limitations or restrictions placed on the 
Bar Council in exercise of its powers in fix- 
ing dates for holding election under Rules 4 
and 6 either expressly or by necessary impli- 
cation. Therefore, the provisions contained 
in Section 21 of the General Clauses Act is 
fully applicable. in construing Rules 4 and 6. 
fn my opinion, the Bar Council had fall ju- 
risdiction to change dates of the election and 
to postpone the election or to fix dates for 
holding the election afresh. 


19. Sri Jain contended that even if 
the Bar Council may have power to post- 
pone the elections or to fix dates afresh for 
conduct of elections, it has no power to pre- 
pare a fresh electoral roll or to add names 
of Advocates to the electoral roll which was 
finalised prior to the issue of notification 
dated 29th August, 1973. According to him, 
the electoral roll as finalised by 29th August, 
1973, should be the basis for holding the 
elections and no addition of fresh names can 
legally be made in the electoral roll. As al- 
ready noticed the Bar Council of India has 
framed Rules regulating .the preparation of 
electoral roll. Every Advocate whose name 
is on the Roll of Advocates of the State Bar 
Council is entitled to get his name included 
in the electoral roll prepared under the Rules 
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for electing the members of the State Bar 
Council. An Advocate whose name is in the 
Electoral Roll is entitled to vote at the elec- 
tion. Rule 4 requires publication of the 
preliminary electoral roll. Rule 4 (b) lays 
down that the final electoral roll should be 
prepared and finalised and placed on the 
notice board of the State Bar Council not 
more than 75 and not less than 60 clear days 
before the date of election. The intention 
behind Rule 4 (b) is clear that all those 
Advocates whose names may have been 
brought on the State roll of the State Bar 
Council should be included in the electoral 
list and for that purpose it has been laid 
down that the electoral roll should be finalis- 
ed not more than 75 clear days and not less 
than 60 days before the date of election. It 
means that all those Advocates whose names 
are entered in the Roll of Advocates before 
75 or 60 days of the election as the case may 
be should be included in the electoral roll. 
Thus those Advocates who may have 
been enrolled after 29th Aupust, 1973 
as Advocates and whose names are 
brought on the State roll of Uttar Pra- 
desh as Advocates are entitled to get their 
names included in the electoral roll of the 
Bar Council of Uttar Pradesh. On enquiry 
I was told that there are about 1000 per- 
sons who have been enrolled as Advocates 
after 29th August, 1973. If the election is 
going to be held in April, or in any other 
month I do not find any justification to ae- 
cept the contention that all those Advocates 
whose names have been included in the State 
roll of Advocates must be debarred from 






60 days and not more than 75 days before 
the date of poll. If for any reason the elec- 


11. Lastly, the petitioner vehemently 
urged that the members of the Bar Council 
acted mala fide in postponing the election on 
trivial and flimsy grounds only with a view 
to remain in power even though their term 
had expired. It is true that the members 
of the Bar Council have continued to hold 
the office even though their terms expired on 
5-4-1973. The petitioner alleges that the 
members of the Bar Council have deliberate- 
ly been postponing the elections with a view 
to remain in power. The respondents have 
seriously contested the petitioner’s allegations. 
They have stated that the elections were 
postponed on bona fide grounds. If the al- 
legations of mala fide are proved the reso- 
lution of the Bar Council postponing the 
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elections would be rendered invalid. But al- 
legations of mala fide are easy to make al- 
though very difficult to prove. It is well 
established that he wbo seeks to invalidate 
or nullify any act or order -must establish 
the charge of bad faith, abuse or misuse of 
the power. In the instant case, the petitioner 
therefore must establish the charge of bad 
faith, abuse or misuse of power by the mem- 
bers of the Bar Council. The motive or pur- 
pose of bad faith or personal ill-will of 
members of the Bar Council is difficult to 
be established by direct evidence as it is dif- 
ficult to establish the state of a man’s mind 
but mala fide in the sense of improper motive 
must be established by direct evidence, i€. 
that it must be discernible from the conduct 
of the respondents. In the absence of direct 
evidence, circumstances must make out a 
strong case of mala fide. The inference of 
bad faith, il will or misuse of power can 
be drawn on proved facts. But suspicion, 
howsoever strong, cannot take the place of 
proof to establish the charge of bad faith, 
malice or missue of powers against the res- 
pondents. These general principles must be 
taken into account while considering the 
mala fides of respondents. 

12. The petitioner has alleged that 
the elections were postponed from time to 
time with the result the elections have not 
been held and the Bar Council has not been 
constituted even though a period of eight 
months has expired and during all this time 
the respondents whose terms have expired 
have continued in office. The fact that the 
term of the members of the Bar Council 
expired on Sth April, 1972, and that they 
have continued to remain in office even after 
the expiry of their term is not disputed. It 
is also conceded that the elections have been 
postponed on various dates with the result 
the elections scheduled to be held in Novem- 
ber and on 7th and 8th January, 1974, could 
not be held. The petitioner has further al- 
leged that the respondents have deliberately 
been postponing the elections on some pre- 
text or the other only with a view to remain 
in power. he contesting respondents ex- 
cept Sri V. C. Misra have taken the stand 
that ‘they acted bona fide in postponing the 
elections. According to them an Amending 
Bill had been introduced in the Lok Sabha 
proposing various amendments in the Advo- 
cates Act, 1964. The amendments proposed 
increase in the strength of the members of 
the Bar Council of Uttar Pradesh from 20 to 
25. The provisions of the Bill had come 
to the knowledge of the members of the 
Bar Council through Sri S. N. Misra, a 
Member of the Bar Council, who happens to 
be a Member of Parliament also. The Bar 
Council was anxious that the elections be 
held after the Bill was converted into an Act 
so that instead of 20, twentyfive members 
could be elected. The respondents contend 
that in that situation the Advocates could 
get opportunity to elect five more members 
to the Bar Council. The contesting respon- 
dents have referred to the various 
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resolutions of the Bar Council in support of 
their case. It is urged that on 10th Septem- 
ber, 1972, ie. much before the expiry of 
the term of the present Bar Council, the 
Bar Council requested the Government to 
expedite the passage of the proposed amend- 
ments. During the pendency of the Bill be- 
fore Parliament the Bar Council took steps 
and prepared and finalised the electoral roll 
and in fact on 22nd April, 1973, it decided 
to hold elections and fixed various dates, for 
that purpose, by means of its notification 
dated 29th August, 1973. In September, 
1973, the Amending Bill came up for dis- 
cussion before the Lok Sabha. The Bar 
Council therefore, postponed the date of poll 
on 16th September and fixed 7th and 8th 
January, 1974 for poll. But as the Bill 
could not be converted into Act by that 
time, the Bar Council considered the ques- 
tion on 4th November, 1973, and by a majo- 
rity vote it decided to postpone the elections 
sine die till the Amending Bill was passed. 
The instant writ petition was filed thereafter 
during the pendency of the writ petition the 
Amending Bill was converted into Act in- 
creasing the strength of the members of the 
Bar Council of Uttar Pradesh from 20 to 25. 
The Bar Council realised that revision and 
finalisation of electoral roll will be necessary 
and therefore at its meeting dated 25th 
December, 1973 it fixed April 15 and 16, 
1974, as the dates for poll. According to the 
respondents the aforesaid resolutions of the 
Bar Council had been passed in the larger 
interest of the Advocates of Uttar Pradesh. 
tf the elections were held without waiting 
for the proposed amendments, the Advocates 
of Uttar Pradesh would have been deprived 
of five members for another period of four 
years. The respondents were not deriving 
any personal gain nor were they actuated by 
any malice or bias against the petitioner. 
They acted in the general interest of the 
Bar in a bona fide manner. 


13. The petitioner, however, strenu- 
ously contended that the pendency of the 
Amending Bill before Parliament proposing 
amendments in the Advocates Act was not a 
relevant consideration for postpo.ing. the 
elections. He further urged that the respon- 
dents were deliberately postponing the eles- 
tions. In fact they were not keen to hold 
the elections. The resolution dated 22nd 
April, 1973, was passed by the Bar Council 
only when the Bar Council of india made 
enquiries from the State Bar Council as to 
why the elections were not held. He further 
referred to the proceedings. of the Bar Coun- 
cil dated 16th September, 1973. In that 
meeting three members of the Bar Council, 
Sarvasri R. B. Gupta, M. A. Jalil and A. P. 
Tiwari tabled a resolution for the postpone- 
ment of the election on the ground that due 
to Dasehra and Diwali vacations and due to 
non-availability of pontoon bridges on cer- 
tain rivers it was difficult for the Advocates 
to go to various districts for canvassing and 
since the Bill for amending the Advocates 
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Act was pending before Parliament polling 
dates be changed from 5th and 6th Novem- 
ber to 3rd and 4th December, 1973. The 
petitioner argued that this resolution was 
modified subsequently and instead another 
resolution was passed postponing the elections 
and fixing 7th and 8th January, 1974, as the 
dates for poll and the only reason given in 
that resolution was the pendency of the Bill 
before Parliament. The resolution which was 
passed did not refer the main reason which 
had impelled the aforesaid three members of 
the Bar Council to move for postponing 
the election. He urged that the resolution 
was merely a camouflage and the real inten- 
tion was to postpone the elections. Sri V. C. 
Misra, a Member of the Bar Council who 
opposed the postponement of the elec- 
tions has supported the petitioner. He 
also referred to the proceedings of the 
Bar Council in support of the conten- 
tion that the contesting respondents were 
interested in remaining in office and for that 
purpose they had been postponing the elec- 
tions of the Bar Council at the instance of 
some of the members of the Bar Council. 
These are the rival contentions made by the 
parties. 

14, I have considered the matter 
carefully. In my opinion there is no neces- 
sity for recording a detailed finding on the 
question of mala fide. Even if the petition 
is allowed on the ground of mala fide, the 


-petitioner cannot be granted the relief he 


claims. Elections could not be held on 7th 
and 8th January, 1974 as desired by the 
petitioner and as already discussed in the 
present circumstances the election could not 
be held without revision -of the electoral rolls 
according to rules. That being so, the ques- 
tion of mala fide loses all its significance. It 
is true that the mere pendency of the 
Amending Bill before Parliament was no 
bar against holding the elections of the Bar 
Council. The Bar Council was free to hold 
the elections. But that by itself is not suffi- 
cient to record `a finding that the respon- 
dents acted mala fide in postponing the elec- 
tions. It cannot be denied that the benefit 
of increase of five members of the Bar 
Council conid not be availed by the Advo- 
cates of this State for another period of four 
years if the elections were held in Novem- 
bez or in January. Now, when the elections 
are scheduled to be held in April, the Advo- 
cates of this State will have five more re- 
presentatives on the~ Bar Council of Uttar 
Pradesh. This consideration may not be 
proper, or desirable one but it is difficult to 
hold that this consideration was not a bona 
fide one. There is no material before me to 
record a finding that the dominant purpose 
in postponing the election was something dif- 
ferent than that stated in the resolutions of 
the Bar Council in the respondents’ affidavits 
filed in this Court. I do not consider it ne- 
cessary to go into the details and record find- 
ings as in my opinion having regard to the 
facts and circumstances of the present case 
if is not necessary to do so. Moreover, Sri 





1974 


Shanti Bhushan, learned Counsel for the Bap 
Council, has given an undertaking before me 
that the various dates fixed by the Bar Coun- 
cil at its meeting held on 25th December, 
1973, for holding the elections will not be 
changed and the elections as scheduled: will 
be held. In view of the undertaking of the 
Bar Council elections are bound to be held 
in April. Meanwhile the electoral roll is be- 
ing finalised. In the circumstances I do not 
consider it necessary to consider the ques- 
tion of mala fides any further. 

15. In the result the petition fails and 
is accordingly dismissed, but there will be 
no order as to costs. 

Petition dismissed. 
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Madan Singh Rawat, Appellant v. 
Rameshwar Dayal Saxena and others, Res- 
pondents. 


Second Appeal No. 2345 of 1970, DJ- 
10-12-1973. 


Index Note: — (A) U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), 
Section 7-C — Deposit of rent under — 
Landlord agreeing to accept rent and even 
asking tenant not to deposit in court — 
Deposit in court not valid. 


Brief Note: — (A) A tenant can depo- 
sit rent due to the landlord under Sec. 7-C 
only after the landlord has refused to accept 
the rent and till he signifies by notice in 
writing to the tenant his willingness to ac- 
cept the same. Where, therefore, the land- 
lord has signified his willingness to accept 
the rent and even asked the tenant not to 
deposit the same in court under Section 7-C, 
any deposit made by the tenant thereafter is 
not valid in the eye of law. AIR 1971 All 
559, Distinguished. (Para 4) 
Cases Referred: Chronological Paras 


ATR 1971 All 559 = 1971 All WR 
(HC) 401, Israr Ahmad v. Sant Ram 4 


M. S. Negi, for Appellant; Dr. Gyan 
Prakash, for Respondent. 


JUDGMENT:— This is a defendant’s 
appeal against the 
1970 of the 2nd Additional District Judge, 
Allahabad, decreeing the plaintiff’s suit for 
arrears of rent, ejectment of the appellant 
from the premises in suit and for compensa- 
tion for use and occupation of the same 
from the date of termination of the tenancy. 


2. The appellant is the tenant of the 
respondent and the accommodation in ques- 
tion is a house bearing No. 96, New Katra 
Extension in this city. It was a month to 
month tenancy, the monthly rent being 
Rs. 20/-. As the landlords or in other words, 
the respondents refused to accept rent in the 
past, the appellant had started depositing 
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the monthly rent in the court of the Munsif 
concerned under Section 7-C of the U.. P. 
(Temporary) Control of Rent and Eviction 
Act, 1947 (U. P. Act No. MI of 1947) (here- 
inafter referred to as the Act) in accord- 
ance with the order passed by the learned 
Munsif in Civil Miscellaneous Case No. 217 
of 1965. It may be mentioned that the res- 
pondents refused to recognise the deposits 
made by the appellant under Section 7-C of 
the Act as valid and filed Suit No. 435 of 
1965 for ejectment of the appellant. That 
suit was dismissed on 29-10-1965 and the 
appeal filed by the landlord also was dis- 
missed on the 15th of April, 1966, but a 
decree for Rs. 20/- was passed in favour of 
the plaintiff. The landlord or in other words 
the plaintiff served the notice dated 10-12- 
1965 (Bx. 8) on the defendant informing the 
defendant that he should pay the rent to the 
plaintiff instead of depositing it under Sec- 
tion 7-C and demanding Rs. 140/- as arrears 
of rent together with the decretal amount of 
Rs. 20/-. This notice is not very relevant 
for the purposes of this appeal. Similarly, 
though it is not very relevant, it may be 
mentioned that the appellant sent a reply to 
the said notice and the reply is dated 14-12- 
1966 (Ex. 2). By this reply the plaintiff was 
informed that only Rs. 40/- was due to the 
plaintiff and the plaintiff should inform the 
defendant whether the defendant really was 
willing to accept payment so that the defen- 
dant may send the said amount of Rs. 40/- 
through a money order. Thereafter the plain- 
tiff sent the notice (Ex. 9) in the form of a 
letter dated 16-12-1966 acknowledging re- 
ceipt of the letter (Ex. 2) and informing the 
defendant that in future the defendant should 
pay the rent to the plaintiff either through 
money order or through a messenger. The 
plaintiff also informed the defendant in clear 
terms that he should not deposit the rent 
after receiving the letter under Section 7-C 


-of the Act in the court of the Munsif. 


After the receipt of this letter the de- 
fendant in reply wrote the letter dated 
21-12-1966 (Ex. 4) acknowledging receipt of 
the letter (Ex. 9). In that letter the defen- 
dant undertook to send the necessary amount 
to the plaintiff comprising the rent and 
Bhumi Bhawan Kar along with the decretal 
amount but requested the plaintiff to let the 
defendant know whether the plaintiff would 
get the premises white-washed and repaired. 
The defendant further mentioned that in case 
he did not receive any reply to that letter, 
he would assume that the plaintiff had no 
objection to the defendant spending one 
month’s rent towards annual repairs and 
white-washing of the premises. It is appa- 
rent from the material on the record that 
after receiving the letter (Ex. 9) from the 
plaintiff, the defendant did not pay the rent 
to the plaintiff, though the plaintiff in clear , 
terms had informed the defendant that he 
was willing to accept the rent and had also 
asked the defendant not to deposit the same 
in court. As no rent was paid to the plaintiff 
by the defendant, (Ex. 5), a composite notice 
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of demand and quit under Section 3 (1) (a) 
of the Act and under Section 106 of the 
Transfer of Property Act terminating the 
tenancy, dated 24-8-1967 was served on the 
defendant on the 29th of August, 1967. 
Through this notice the plaintiff demanded 
Rs. 180/- as arrears of rent for the period 
November, 1966 to July, 1967. Even after 
receiving this notice the defendant did not 
pay any amount to the plaintiff. It appears 
that he, instead of paying to the plaintiff the 
rent due, went on depositing the same in 
court under Section 7-C of the Act (vide 
Exs. A-1, A-2, A-3 and A-4). 


3. The only question which arises is 
whether the deposits made in court by the 
defendant-appellant after receiving the letter 
(Ex. 9) would amount to ‘payment of rent’ 
to the plaintiff in law. 


4. According to the learned Counsel 
for the appellant, as the entire rent due to 
the plaintiff for the period November, 1966 
to July, 1967 was deposited under Sec. 7-C 
of the Act by 31-8-1967 long before the pe- 
riod of one month had expired after the sef- 
vice of the notice (Ex. 5), in view of sub- 
section (6) of Section 7-C of the Act, tho 
defendant should be deemed to have duly 
paid the rent due to the plaintiff and the 
plaintiff was not entitled to get the defen- 
dant evicted. In support of this contention 
reliance was placed on the observations made 
by this Court in Israr Ahmad v. Sant Ram, 
(1971) All WR (HC) 401 = (AIR 1971 All 
559). Whe contention has no force. In the 
ruling cited after service of the notice while 
the tenancy was still subsisting the defen- 
dant had remitted the entire amount duc to 
the landlord as rent by a money order which 
was refused by the landlord and thereafter 
the entire amount was deposited under Sec- 
tion 7-C of the Act in accordance with law. 
In the instant case, as has been pointed ont, 
the defendant never offered to pay either by 
money order or in person or through a 
messenger the rent due to the plaintiff even 
though the plaintiff had intimated to the de- 
fendant his willingness to accept the sama 
through the said letter. As is apparent from 
the language of sub-section (1) of Sec. 7-C 
of the Act a tenant can deposit rent due to 
the landlord under Section 7-C after the 
landlord has refused to accept the rent and 
till the landlord signifies by notice in writing 
to the tenant his willingness to accept the 
same. In the instant case, it may be repeat- 
ed that through the letter (Ex. 9) the landlord 
had signified his willingness to accept the 
rent and had even asked the defendant-tenant 
not to deposit the same in court under Sec- 
tion 7-C. Therefore, any deposit made by 
the tenant under Section 7-C thereafter will 
not be valid in the eye of law. 


5. In view of the reason discussed, 

I find that the court below has rightly held 

that after the service of the notice (Ex. 5) 

the appellant did not deposit the rent due to 

the plaintiff, and, therefore, on the expiry of 
~ 
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thirty days from the date of the service of 
the notice the tenancy stood terminated and 
it had been rightly held that the appellant 
is liable to be evicted. 


6. Before I part with this judgment, 
I may mention that an application was moved 
today on behalf of the appellant praying that 
the file of Civil Miscellaneous Case No. 217 
of 1965 be got summoned and the appellant 
be permitted to file a certified copy of the 
judgment disposing of the earlier Civil Suit 
No. 435 of 1965 already mentioned. In 
view of the reasons discussed, 1 see no rea- 
son to adjourn this case unnecessarily and to 
summon the record of Civil Miscellaneous 
Case No. 217 of 1965. Nothing could be 
brought to my notice to show the necessity 
of summoning the record of the said Civil 
Miscellaneous Case for disposing of this ap- 
peal, As regards the second prayer, nothing 
could be brought to my notice as to why the 
copy of the judgment in Suit No. 435 of 
1965 was not filed by the appellant earlier. 
Moreover, nothing has been disclosed about 
the relevancy of the said judgment for the 
purposes of this appeal. 


7. The appeal is dismissed with 
costs. The stay order is hereby vacated. The 
appellant, however, is allowed to vacate the 
premises in question within three months 
from today subject to his paying the entire 
decretal amount to the respondents within 
fifteen days from today, in case he has not 
deposited it already in the lower court. He 
shall moreover, pay to the respondents the 
monthly rent during the first week of each 
month, On the expiry of the period of three 
months the appellant shall hand over posses- 
sion of the premises to the respondents. In 
default of any of these conditions, the res- 
pondents will have the right to get him evict- 
ed in accordance with law. 

Appeal dismissed. 
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U. P. State Road Transport Corpora- 


„tion, Lucknow, Appellant v. The State Trans- 


port Appellate (Tribunal) and others, Res- 
pondents. 


Special Appeal No. 227 of 1973, Dj- 
24-1-1974, against judgment of C. S. P. 
Singh, J., D/- 11-9-1973. 

Index Note:— (A) Motor Vehicles Act 
(1939), Sections 63-F (1) and 68-1 (2) (cc) 
(as amended in 1969) — Powers under — 
Power of State Government fo frame rules 
under Section 68-I (2) (cc) is merely discre- 
tionary — ort Authorities can issue 
permits under Section 68-F (1) even in ab- 
sence of such rules. (X-Ref:— Interpreta- 
tion of Statutes). 
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Brief Note: — (A) It is neither manda- 
tory for the State Government to frame 
rules under Section 68-I (2) (cc) prescribing 
the form for an application for a permit 
under Section 68-F (1) nor is there any lack 
of power in the Transport Authorities to 
grant permit under Section 68-F (1) to State 
Transport undertaking if no such rules have 
been framed. (Case law discussed). 

(Paras 27, 28) 

In cases where the legislature has not 
specifically provided that failure to comply 
with a provision of law will entail penal 
consequences and consequent invalidity of 
the act done, the duty of the Courts is to 
examine the scope and object of the parti- 


cular enactment in order to determine as to . 


whether the legislature intended the provi- 
sion of law to be mandatory or otherwise. 
(Para 5) 
Section 68-I (1) is a comprehensive pro- 
vision empowering the State Government to 
frame rules to give effect to the provisions 
of Chapter IV-A and includes within it the 
power tc frame rules in respect of matters 
mentioned in sub-section (2) of that provi- 
sion. Apart from the fact that the language 
of sub-sections (1) and (2) of Section 68-I 
itself is directory, it is inconceivable that 
the legislature intended to make it obligatory 
for the State Government to frame rules on 
the very large number of matters in respect 
of which rules may be framed to give effect 
to the provisions of Chapter IV-A. If that 
is so it cannot be said that while the power 
to frame rules in respect of some matters 
contemplated by it is directory, the duty to 
frame rules prescribing the form in which an 
application for a permit under Section 68-F 
(1) is to be made is obligatory. (Para 14) 


Merely because the State Government 
had chosen not to frame rules regarding 
matters not considered of importance by the 
legislature it cannot be said that the rele- 
vant Transport Authorities had no jurisdic- 
tion to issue permits to effectuate schemes 
formulated on considerations of efficiency, 
economy and proper co-ordination of trans- 
port service and approved because they are 
in public interest. (Para 23) 

Further, it cannot be said that in the 
absence of any prescription of the form for 
an application under Section 68-F (1) there 
would be no conditions attached to the per- 
mit issued and consequently the Transport 
Authorities would be powerless to exercise 
any control over State Transport Undertak- 
ings thus jeopardising the interests of the 
travelling public. When a State Transport 
Undertaking applies under S. 68-F (1) stating 
specifically in the application, as it must, that 
it is for operation of a motor transport ser- 
vice in pursuance of a particular notified 
approved scheme, it undertakes to ply the 
vehicles on the terms and ‘conditions con- 
tained in the scheme and the particulars of 
the scherne become incorporated in the ap- 
plication by reference to it. When the 
Transport Authority concerned issues a per- 
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mit on the basis of such an application, it 
can legitimately mention in it the various 
terms and conditions of the approved 
scheme. In such a case the terms and con- 
ditions would unquestionably be “conditions 
contained in the permit” within the meaning 
of Section 60 (1) (a). If there is either a 
breach of any of the conditions of an ap- 
proved scheme which are also the conditions 
of a permit under Section 68-F (1) or of 
any conditions mentioned in Section 59 (3) 
of the Act, the permit holder is liable to 
penalties under Section 60. (Paras 20, 21) 


Cases Referred: Chronological Paras 


AIR 1970 SC 1926, Maharashtra State 
Road Transport Corporation v. Baba 
Goverdhan Regular Motor Service ae 

AIR 1961 SC 849 = (1961) 2 Cri 
LY 12, Banwari Lal v. State of Bihar 8 

AIR. “1961 SC 1556, Abdul Gafoor v, 

State of Mysore 

AIR, 1960 SC 350, Shrinivas Reddy 
y. State of Mysore 

AIR 1960 Pat 575, Deep Narain Pandey 
v. State of Bihar 

AIR 1957 SC 912, State of U.P. v. 
Manbodhan Lal Srivastava 11, 12 

AIR 1955 SC 196 = 1955 Cri LJ 526, 
Rishbud v. State of Delhi 

AIR 1952 SC 181 = 1952 Cri LJ 955, 
Dattatraya Moreshwar v. State of 


Bombay 11 
AIR. 1945 FC 67, Biswanath Khemka 
v. Emperor 10, 11, 12 


AIR 1917 PC 142 = 1917 AC 170, 
Montreal Street Rly v. Normandin 10, 15 
(1884) 9 AC 757, Justices of Middlesex 
V. Queen 9 
(1877) 2 PD 203, Howard v. Bodington 5, 7 
(1860) 29 LJ Ch 827, Liverpool Borough 
Bank v. Turner 


sti Kant Sharma, R. N. Wrivedi and 
M. N. Sharma, for Appellant; S. K. Dha- 
wan, L. P. Naithani, Shanti Bhushan, Stand- 
ing Counsel, for Respondent. 


_ YASHODA NANDAN, J:— The ques- 
tons arising for decision in this appeal are 
as to whether it is incumbent -on the State 
Government to frame rules under Section 
68-I (2) (cc) of the Motor Vehicles Act — 
hereinafter referred to as the Act — prescrib- 
ing the form in which an application for a 
permit under Section 68-F (1) of the Act 
must be made and further as to whether in 
the absence of such rules the Regional 
Transport Authority or the State Transport 
Authority as the case might be is powerless 
to grant a permit to a State Transport 
re a under that provision of the 


2 The relevant facts giving rise to 
this appeal are that the Aligarh-Atrauli-Ram- 
ghat route was notified for provision of Road 
Transport Service exclusively by the appellant 
U. P. State Road Transport Corporation, 
Lucknow—hereinafter referred to as the Cor- 
poration. The Corporation is a State Trans- 
port Undertaking within the meaning of Sec- 
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tion 68-A (b) of the Act. The legality of the 
scheme was challenged by means of writ peti- 
tions which were dismissed by a learned 
Single Judge of this Court. Special Appeals 
were filed against the dismissal of the writ 
petitions and are still pending. In the Spe- 
cial Appeals, interim orders were passed res- 
training the respondents to the special ap- 
peals from preventing the transport opera- 
tors, who are appellants therein, from plying 
their vehicles on the route notified. The 
interim orders are still effective and conse- 
quently the existing transport operators on 
the route in question are at present plying 
their vehicles. The interim orders, referred 
to above,- were passed on the 27th July, 
1971. Since the operation of the scheme was 
not stayed, the 
an application for permits in pursuance of 
the scheme under Section 68-F (1) of the 
Act for the route in question on the 11th 


May, 1972. The application was made in the- 


form prescribed by Rule 50 in exercise of 
powers under Section 68 which occurs in 
Chapter IV of the Act. On the 21st Novem- 
ber, 1972 on the basis of the application 
made, the State Transport Authority grant- 
ed permits to the appellant-Corporation 
under Section 68-F (1) of the Act. Respon- 
dent No. 3, who was one of the transport 
operators providing transport service on the 
toute preferred a revision against the order 
of S respondent No. 2 which was allowed. The 
state Transport Appellate (Tribunal), U. P. 
took the view that the application on the 
basis of which permits to the appellant had 
been granted was in the form prescribed by 
Rule 50 (a) of the U. P. Motor Vehicles 
Rules which was a form only for an ap- 
plication for a permit under Chapter IV 
and not for a permit under Chapter IV-A of 
the Act. The view was taken that after the 
amendment of Sections 68-F (1) and 68-I by 
Act No. 56 of 1969, it was obligatory for 
the State Government to frame a rule undep 
Section 68-I (2) (cc) prescribing the form 
for applications for permits under Section 
68-F (1) of the Act and since no rule had 
been framed prescribing the form of appli- 
cation, it was not competent for the State 
Transport Authority to issue a permit to the 
appellant corporation under Section 68-F (1) 
of the Act. 

3. Aggrieved by the decision cf res- 
pondent No. 1, the Corporation filed a writ 
petition in this Court praying for a writ, 
order or direction in the nature of certiorari 
quashing the order of respondent No. 1. 
Apart from certain ancillary reliefs, it was 
prayed, in the alternative, that a writ, order 
oy direction in the nature of mandamus be 
issued to the State of Uttar Pradesh com- 


manding it to prescribe the manner for mak-- 


ing an application for the grant of a permit 
under Section 68-F (1) of the Act. By means 
of the judgment - and order “the legality of 
Which is in challenge in this appeal, a learn- 
ed Single Judge of this Court -allowed the 
writ petition in part. The prayer for quash- 
ing the order of respondent No. 1 was re- 


Ds 


U. P. 6. R. P. Corpo. v. S. Y. A. (Trib.) 


appellant-Corporation filed 


ge eg LL 


A.LR. 


fused. Whe learned single Judge, however, 
directed the State Government to frame ap- 
propriate rules under Section 68-I (2) (cc) of 
the Act. Parties were ordered to bear their 
own costs. The learned single Judge held 
that after the amendment of Section 68-F (1) 
by the Act 56 of 1969, it became the impe- 
tative duty of the State Government to frame 
rules under Section 68-I (cc) prescribing the 
manner in which applications for the grant 
of permits had to be moved by the Corpora- 
tion. Since admittedly no rules had been 
framed prescribing the manner for making an 
application under Section 68-F (1), the view 
was taken that the application made in the 
form prescribed by Rule 50 was incompe- 
tent and the grant of permits to the Corpo- 
ration on the basis of such an application 
was without jurisdiction. 


4, Dissatisfied with the order of the 
learned single Judge, the Corporation has 
appealed and it has been contended before 
us that it was neither obligatory for the State 
Government to frame a rule under Sec- 
tion 68-I (2) (cc) nor was the State Trans- 
port Authority powerless to prant permits to 
the appellant in the absence of such a rule, 
provided the application was for a permit in 
pursuance of a scheme approved under Sec- 
tion 68-D (3) of the Act. 


_ 5. Whe question as to whether a par- 
ticular provision of an enactment is manda- 
tory or merely directory often arises for 
consideration. Im cases where the legislature 
has not specifically provided that failure to 
comply with a provision of law will entail 
penal consequences and consequent invalidity 
of the act done, the duty of the Courts is to 
examine the scope and object of the partì- 
cular enactment in order to determine as to 

Whether the legislature intended the provision 
of law to be mandatory or otherwise. hi 
rule of construction was effectively stated by 
Lord Penzance in Howard v. Bodington, 
1877-2 PD 203 in the following words:— 


“I believe, as fap as any rule is ‘con- 
cerned, you cannot safely go further than 
that in each case you must look to the sub- 
ject-matter; consider the importance of the 
provision that has been disregarded, and the 
relation of that provision to the general ob- 
ject intended to be secured by the Act; and 
upon a review of the case in that aspect de- 
cide whether the matter is what is called im- 
perative or only directory.” 


In the same case Lord Penzance observed 
as follows:— 


“Now the distinction between matters: 
that are directory and matters that are im- 
perative. is well known to us all in. the com- 
mon language of the courts at Westminster. 
I am not sure that it is the most fortunate 
language that could have been adopted to 
express the idea that it is intended to con- 
vey; but still that is the recognised language, 
and I propose to adhere to it. The real 
question in all these cases is this; A thing 
has been ordered by the legislature to be 
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done. What is the consequence if it is not 
done: In the case of statutes that are said 
to be imperative, the Courts have decided 


that if it is not done the whole thing fails, 
and the proceedings that follow upon it are 
all void. On the other hand, when the Courts 
hold a provision to be mandatory or direc- 
tory, they say that, although such provision 
may not have been complied with, the sub- 
sequent proceedings do not fail. Still, what- 
ever the language, the idea is a perfectly dis- 
tinct one. There may be many provisions in 
Acts of Parliament which although they are 
not strictly obeyed, yet do not appear to the 
Court to be of that material importance to 
the subject-matter to which they refer, as 
that the legislature could have intended that 
the non-observance of them should be fol- 
lowed by a total failure of the whole pro- 
ceedings. On the other hand, there are some 
provisions in respect of which the Court 
would take an opposite view, and would 
feel that they are matters which must be 
strictly obeyed, otherwise the whole proceed- 
ings that subsequently follow must come to 
an end.” 

6. Lord Campbell in Liverpool 
Borough Bank v. urner, (1860) 29 LJ Ch 
827, observed: 

“No universal rule can be laid down 
for the construction of statutes as to whether 
mandatory enactments shall be considered 
directory only or obligatory, with an implied 
nullification for disobedience. It is the duty 
of courts of justice to try to get at the real 
intention of the legislature by carefully at- 
tending to the whole scope of the statute to 
be construed.” 


7. These observations by Lord Camp- 
bell were quoted with approval in (1877) 2 
PD 203 (Supra) and by Jagannadhadas, J., 
speaking for the Court in H. N. Rishbud v. 
State of Delhi, ATR 1955 SC 196 at p. 200 
= (1955 Cri LJ 526). 


6. Similarly in Banwari Lal v. State 
of Bihar, AIR 1961 SC 849 at p. 851 = 
(1961 (2) Cri LJ 12) it was held that 


“As has been recognised again and again 
by the courts, no general rule can be laid 
down for deciding whether any particular 
provision in a statute is mandatory, mean- 
ing thereby that non-observance thereof in- 
volves the consequence of invalidity or only 
directory, ie, a direction that non-obser- 
vance of which does not entail the con- 
sequence of invalidity, whatever other con- 
sequences may occur. But in each 


ease the Court has to decide the 
legislative intent. Did the  fegislature 
intend in making the statutory provision 


that non-observance ‘of this would entail in- 
validity or did it not? To decide this we have 
to consider not only the actual words used 
but the scheme of the statute, the intended 
benefit to public of what is enjoined by the 
provisions and the material danger to the 
public by the contravention of the same.” 

9, Another useful rule of construc- 
tion was laid down in the House of Lords 
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decision in Justices of Middlesex v. The 
Queen, (1884) 9 AC 757) by Lord Blackburn 
in the following words: — 


a E R there is a numerous class of 
cases in which it has been held that certain 
provisions in Acts of Parliament are direc- 
tory in the sense that they were not meant to 
be a condition precedent to a grant or what- 
ever it may be, but a condition subsequent; 
a condition as to which the responsible per- 
sons may be blameable and punishable if 
they do not act upon it, but their not act- 
ing upon it shall not invalidate what thoy 
have done, third persons having nothing to 
do with that.” 


AO. Similar views have been express- 
ed by Sir Arthur Channell in Montreal Street 
Rly. Co. v. Normandin, 1917 AC 170 = 
PE a 1917 PC 142) wherein it has been stat- 
e at, 


“The question whether provisions in a 
statute are directory or imperative has very 
frequently arisen in this country, but it has 
been said that no general rule can be laid 
down, and that in every case the object of the 
statute must be looked at. The cases on the 
subject will be found collected in Maxwell 
on Statutes, 5th Ed., p. 596 and following 
pages. When the provisions of a statute 
relate to the performance of a public duty 
and the case is such that to hold null and 
void acts done in neglect of this duty would 
work serious general inconvenience, or injus- 
tice to persons who have no control over 
those entrusted with the duty, and at the 
same time would not promote the main ob- 
ject of the Legislature, it has been the prac- 
tice to hold such provisions to be directory 
only, the neglect of them, though punishable, 
not affecting the validity of the acts done,” 
The abovementioned principles enunciated in 
Montreal Street Rly Co., 1917 AC 170 = 
(AIR 1917 PC 142) (supra) were applied 
with approval by the Federal Court in Biswa- 
nath Khemka v. Emperor, AIR 1945 FC 67. 


ii. he law on the subject has been 
stated by Crawford in “he Construction of 
Statutes” 1940 Edition page 529 thus:— 


“As a general rule, a statute which regu- 
lates the manner in which public officials 
shall exercise the power vested in them, will 
be construed as directory rather than manda- 
tory, especially where such regulation per- 
tains to uniformity, order and convenience, 
and neither public nor private rights will be 
injured or impaired thereby. If the statute 
is negative in form, or if nothing is stated 
regarding the consequences or effect of non- 
compliance, the indication is all the stronger 
that it should not be considered mandatory.” 
A similar view was expressed by the Supreme 
Court in Dattatraya Moreshwar v. State of 
Bombay, AIR 1952 SC 181 = (1952 Cri LJ 
955) in the following words: 

“It is well settled that generally speaking 
the provisions of a statute creating public 
duties are directory and those conferring pri- 
vate rights are imperative. When the provi- 
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sions of a Statute relate to the performance 
of a public duty and the case is such that 
to hold null and void acts done in neglect 
of this duty would work serious general in- 
convenience or injustice to persons who 
have no control over those entrusted with 
the duty and at the same time would not 
promote the main object of the legislature, 
it has been the practice of the Courts to 
hold such provisions to be directory only, 
the neglect of them not affecting the validity 
of the acts done.” 


The observations of the Federal Court in 
AIR 1945 FC 67 (Supra) were quoted with 
approval by the Supreme Court in State of 
U. P. v. Manbodhan Lal Srivastava. AIR 
1957 SC 912. 


12. We shall now proceed to consi- 
der the relevant provisions of the Act be- 
fore us in the light of the rules of construc- 
tion laid down in AIR. 1945 FC 67 and AIR 
1957 SC 912 (Supra). 


13. Section 68-1 which empowers the 
State Government to frame rules to give 
effect to the provisions of Chapter IV-A of 
the Act is as follows:— 


“(1) The State Government may make 
rules for the purpose of carrying into effect 
the provisions of this Chapter. 


(2) In particular and without prejudice 
to the generality of the foregoing power, such 
rules may provide for all or any of the fol- 
lowing matters namely:— 


(a) the form in which any scheme opr ap- 
proved scheme may be published under Sec- 
' tion 68-C or sub-section (3) of Section 68-D; 


(b) the manner in which objections may 
be filed under sub-section (1) of Sec. 68-D: 


(c) the manner in which objections may 
be considered and disposed of under sub- 
section (2) of Section 68-D: 

(cc) the manner in’ which application 
under sub-section (1) of Section 68-F may 
be made; 

(ccc) the period within which the owner 
may claim an article found left in any trans- 
port vehicle under Section 68-HH and the 
manner of sale of such article; 


(d) the manner of service of orders 
under this Chapter; 


(e) any other mattes which has to be, or 


may be, prescribed.” 
Sub-section (cc) was introduced in Sac- 
tion 68-I of the Act by Act No. 56 of 1969. 


Before the amendments brought about in the .. 


Act by Act No. 56 of 1969, Section 68-F (1) 
Which is in Chapter IV-A of the Act stood 
as follows:— 

“Where, in pursuance of an approved 
scheme, any State Transport Undertaking ap- 
plies in the manner specified in Chapter IV 
for a stage carriage permit or a public car- 
Tiec’s permit or a contract carriage permit in 
respect of a notified area or notified route, 
the Regional Transport Authority shall issue 
such permit to the State Transport Under- 
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taking notwithstanding anything to the con- 
trary contained in Chapter IV.” 

As a result of Act No. 56 of 1969, Sec- 
tion 68-F (1) of the Act was amended and 
for the words and figures “in the manner 
specified in Chapter IV”, the words “in such 
manner as may be prescribed by the State 
Government in this behalf” were substituted. 
Further for the words “the Regional Yrans- 
port Authority”, the words “State Transport 
Authority in any case where the said area 
or route lies in more than one region and 
the Regional Transport Authority in any 
other case” were substituted. Certain other 
amendments were made in Section 68-F, 
which it is unnecessary to notice in the pre- 
sent case. 

14. Section 68-I (1) is a comprehen- 
sive provision empowering the State Govern- 
ment to frame rules to give effect to the pro- 
visions of Chapter IV-A and includes with- 
in it the power to frame rules in respect of 
matters mentioned in the sub-section (2) of 
that provision. The power to frame rules 
under Section 68-I (2) in a sense cannot be 
said to be independent of sub-section (1) of 
Section 68-I. Sub-section (2) merely exem- 
plifies some matters in respect of which the 
State Government has power to frame rules 
under Section 68-I (1) itself. Apart from the 
fact that the language of sub-sections (1) 
and (2) of Section 68-I itself is directory, it 
is inconceivable that the legislature intended 
to make it obligatory for the State Govern- 
ment to frame rules on the very large num- 
ber of matters in respect of which rules may 
be framed to give effect to the provisions of 
Chapter IV-A. If that is so, we do not find 
it possible to read Section 68-I (1) so as to 
split it up and to hold that while the power 
to frame rules in respect of some matters 
contemplated by it is directory, the duty 
to frame rules prescribing the form in 
which an application for a permit under 
Section 68-F (1) is to be made is obligatory. 
We are in agreement with the view taken 
by the Patna High Court in Deep Narain 
Pandey v. State of Bihar, AIR 1960 Pat 
575 that it is not incumbent on the State 
Government to frame rules under Sec- 
tion 68-I of the Act and it has the discre- 
tion to do so or not. 

45. Sri Shanti Bhushan, learned 
Counsel appearing for respondent No. 3, 
fairly and frankly conceded that on the 
language of Section 68-I of the Act it is not 
possible for him to contend that there is a 
mandatory duty cast on the State Govern- 
ment to frame a rule under Section 68-I (2) 
(cc) of the Act. He, however, contended 
thaf apart from ‘Sec. 68-I of the Act, there 
is power in the State Government to frame 
rales in exercise of powers under Sec- 
tion 68-F (1) of the Act itself providing fon 
the manner in which an application must be 
made for a permit under that provision of 
the law. Learned Counsel for the appel- 
lant, on the other hand, contended that it 
would be unreasonable to hold that the le- 
gislature had empowered the State Govern- 
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ment to frame rules on the same subject 
under two separate and parallel provisions 
of the same Act, it being directory for it to 
do so under Section 68-I and mandatory 
under Section 68-F (1). For the purposes of 
this case we shall assume that there is a 
power in the State Government to frame 4 
tule under Section 68-I of the Act providing 
for the manner for making an application for 
a permit under that section. The question, 


however, still remains as to whether it is 


mandatory for the State Government to 
frame a rule prescribing the manner for 
making an application and the form for it. 
It is significant that the Act does not lay 
down even the minimum requirements of a 
tule, if any, that may be made by the State 
Government providing the manner in which 
an application for a permit has to be made 
under Section 68-F (1) of the Act. If it be 
assumed that it is obligatory for the State 
Government to frame a rule providing for 
the manner for making an application for a 
permit under Section 68-F (1) of the Act, the 
State Government is at liberty to make a 
tule merely requiring a State Transport 
Undertaking to address the application to the 
Regional Transport Authority or the State 
Transport Authority concerned, as the case 
may be, and disclosing therein the particular 
scheme in pursuance of which the permit was 
sought. There is nothing in the Act which 
prevents the State Government from making 
a rule which goes nothing beyond a mere for- 
mality. Such a rule, if framed, would serve 
no useful purpose at all and would not in 
any fashion further the object intended to 
be secured by the Act. A rule of this cha- 
racter would be a mere exercise in futility. 
On the other hand, if it be held that it is 
obligatory for the State Government to 
frame a rule, it would give ample opportu- 
nities to the rule making authority to delay, 
if not to thwart and defeat the objectives 
sought to be secured by Chapter IV-A of 
the Act. In the present case itself, for ins- 
tance, the Aligarh-Atrauli-Ramghat route 
was notified for exclusive operation of the 
State Transport Undertaking under Sec- 
tion 68-D (3) of the Act as far back as 31st 
August, 1968, and yet the State Government 
has omitted to frame any rule in accordance 
with Section 68-I (2) (cc) of the Act. A 
scheme for nationalising a route is framed 
only when a State Transport Undertaking is 
of opinion that for the purpose of providing 
an efficient, adequate, economical and pro- 


perly co-ordinated road transport ser- 
vice, it is necessary in the public 
interest that road transport services 


in general or any particular class of 
such service in relation to any area or route 
or portion thereof should be run and ope- 
rated by the State. Transport Undertaking, 
whether to the exclusion, complete or par- 


tial, of other persons or otherwise. Such 
is the requirement of Section 68-C. The 
scheme has to be approved by the State Gov- 
ernment and evidently it would do so only 


a 
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if after hearing such objections as are con-~ 
templated by Section 68-D (1) of the Act, 
the State Government is of the same opinion 
as the State Transport Undertaking. The 
scheme thus would be one in the public inte- 
rest and if the State Government delays or 
omits to frame a rule in accordance with 
Section 68-I (2) (cc) of the Act, public inte- 
rest would obviously suffer. It strikes us 
that it could not have been intended by the 
legislature that the failure on the part of the 
State Government, which is subject neither 
to control by the public nor the State Trans- 
port Undertaking for whose benefit approv- 
ed schemes are formulated, to frame a rule 
which could subserve no particular purpose 
and may require a mere formality should 
result in bringing about such consequences. 
Giving effect to the principle of construction 
laid down in Montreal Street Rly. Co., 1917 
AC 170 = {AIR 1917 PC 142) (Supra) and 
followed subsequently with approval by the 
Federal Court and the Supreme Court the 
conclusion is reasonable that it is not man- 
datory for the State Government to frame a 
rule prescribing the form for an application 
es a permit under Section 68-F (1) of the 
ct. 


16. Learned Counsel for respondent 
No. 3, however, contended that by virtue of 
section 68-B of Chapter IV-A of’ the Act 
the provisions of that Chapter have to pre- 
vail over the provisions of Chapter IV only 
in cases where provisions dealing with the 
same subject exist in both the Chapters. It 
was contended that since there is no provi- 
sion in Chapter IV-A analogous to Sec- 
tion 42 of Chapter IV, it was necessary for 
a State Transport Undertaking also to obtain 
permits for its vehicles plied for reward of 
hire. The permits are authorisations to the 
transport operators concerned to ply their 
vehicles in accordance: with the conditions of 
the permits granted. An application for a 
permit under Chapter IV has to contain the 
particulars mentioned in Section 46 (a) to (e) 
and such other matters as may be prescribed 
by rules framed under Section 46 (f) read 
with Section 68. Under Section 48 (1) of 
the Act, the Transport Authority concern- 
ed has power to grant a stage carriage per- 
mit in accordance with the application or 
with such modifications as it may deem fit. 
If the application for a permit is granted 
under Section 48 (1) the particulars men- 
tioned in the application except to the extent 
modified become conditions of the permit 
and it would not be open to a transport ope- 
rator to deviate from those conditions. If 
there is a breach of any of the conditions of 
the permit under Section 60 the Transport 
Authority which granted it has power to 
cancel it or suspend it for such period as it 
thinks fit. It was submitted that before the 
amendment of Section 68-F (1) of the Act 
by Act No. 56 of 1969, the State Transport 
Undertaking applying for a permit in pursu- 
ance of an approved scheme was required to 
make an application in the manner provided 
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for in Chapter IV and consequently had to 
mention in the application the particulars 
provided for by Section 46 (a) to {e) as well 
as any other matters prescribed by rules 
under Section 46 (f) read with Section 68 of 
the Act. In case a permit was issued, the 
particulars mentioned in the application be- 
came conditions of the permit and it was 
open to the Transport Authority issuing the 
permit to enforce conditions of the permit 
because it had power to cancel it in case 
there was any breach. This power of con- 
trol, it was submitted, was in the interest of 
the travelling public. Our attention was in- 
vited to the decision of the Supreme Court 
in Shrinivasa Reddy v. State of Mysore, AIR 
1960 SC 350 in support of the contention 
that prior to the amendment of Section 68-F 
(1) of the Act by Act No. 56 of 1969 it was 
obligatory for a State Transport Undertaking 
to apply for a permit even in pursuance of 
an approved scheme in accordance with Sec- 
tion 46 of the Act. It was submitted that 
if the legislature considered it obligatory for 
the State Transport Undertaking to apply for 
permits in forms prescribed and in accord- 
ance with Section 46 of the Act, there was 
mo reason why Section 68-F (1) of the Act 
after its amendment by introduction of the 
words “in such manner as may be prescribed 
by the State Government in this behalf” 
should be construed as rendering it un- 
necessary for the State Government if it so 
choose to frame any rules leaving it to the 
State Transport Undertakings to apply for 
a permit in any manner they choose. It was 
contended that such an interpretation would 
be hazardous to the interest of the travell- 
ing public because no control could be ex- 
ercised by Transport Authorities on vehicles 
plied by the State Transport Undertakings. 
For a proper appreciation of this contention 
a brief Survey of certain provisions of Chap- 
ter IV-A of the Act and the U. P. State 
Road Transport Services (Development) 
Rules, 1958 — hereinafter referred to as the 
Wransport Services Rules framed by the 
State Government in exercise of powers 
under Section 68-1 and Section 68 of the 
Act is necessary. 

17. Section 68-A (b) defines a “State 
Transport Undertaking” as any undertaking 
providing road transport service, where such 
undertaking. is catried on by (i) the Central 
or a State Government, (ii) any Road Trans- 
port Corporation established under Sec- 
tion 3 of the Road Transport Corporations 
Act, 1950 (64 of 1950), (iv) any municipality 
or any corporation or company owned or 
controlled by the Central Government of 
one or more State Governments. Thus the 
definition of a “State Transport Undertak-~ 
ing” itself indicates that though the under- 
takings also provide a service of motor 
vehicle carrying passengers or goods or both 
by road for hire or reward, the organiza- 
tions by their very constitution are invested 
With a public character. 

18. The conditions of efficiency, ade- 
quacy, economy and proper co-ordination of 
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transport service ian public interest must be 
fulfilled before ‘framing of a scheme under 
Section 68-C. The scheme must give parti- 
culars of the nature of the service proposed 
to be rendered, the area or route proposed 
to be covered and such other particulars res- 
pecting thereto as may be prescribed. It 
must evidently contain particulars which 
would satisfy the tests of efficiency, ade- 
quacy and proper co-ordination of the trans- 
port service contemplated as well as of pub- 
lic interest. These requirements of Sec- 
tion 68-C would evidently cover most of the 
particulars required by Section 46 (a) to (e). 
Under Rule 3 of the Transport Services 
Rules, it is provided that:— 


“Every scheme prepared by the State 
Transport Undertaking shall provide for all 
or any of the following matters, that is to 
Say; 

(a) The date on which the State. Trans- 
port service shall commence to operate; 


(b) The route or area or any portion 
thereof, on which road transport service 
Shall be provided; 


(c) The nature of the road transport 
‘service to be provided on the route or area 
or any portion thereof; 

(d) The prohibition, restriction op cur- 
tailment of transport services other: -than 
those under the scheme; 


(e) Whether the road transport service 
shall be run and operated to the exclusion, 
complete or partial, of other persons or 
otherwise; 


(f) The extent, if any, to which persons 
other than the State Transport Undertaking 
will be permitted to provide road transport 
services on the route, area or any portion 
thereof, specified im clause (b). 


(g) The type and carrying capacity of 
the transport vehicles to be used in such ser- 
Vices: 

(h) The cancellation or modification of, 
op refusal to renew, the existing permits 
granted under Chapter IV of the Act; 


(i) The reduction in the number of 
transport vehicles plying on the route; 


(j) The curtailment of the area or 
routes covered by the existing permits, or 
making permits ineffective in respect of 
routes or portions thereof; . 

(jj) Giving of compensation, if any; 

(k) Convenience of the passengers; 

dG) Deleted. 

(m) Such other consequential or inciden- 
tal matters as may appear necessary or ex- 
pedient for the purposes of the scheme.” 
hese are all particulars which scheme for- 
mulated under Section 68-C would normal- 
ly contain even in the absence of the Rule 
quoted to satisfy the tests mentioned above. 
Thus a scheme prepared under Section 68-C 
would be fairly comprehensive in nature 
providing for all relevant matters with re- 
gard to the transport service proposed to 
be rendered. 
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19. Under Section 68-D (1) of the 
Act as it stands 

“on the publication of any scheme in 
the Official Gazette and in not less than one 
newspaper in regional language circulating 
in the area or route which is proposed to be 
covered by such scheme; (i) any person al- 


ready providing transport facilities by any ~ 


means along or near the area’or route pro- 
posed to be covered by the scheme (i) any 
association representing persons interested in 
the provision ‘of road transport facilities re- 
cognised in this behalf by the State Govern- 
ment (iii) and any local authority or police 
authority within whose jurisdiction any part 


of the area or route proposed to be covered. 


by the scheme lies, may within thirty days 
from the date of its publication in the Offi- 
cial Gazette, file objections to it before ‘the 
State Government”. 

Since the object of the scheme is to provide 
efficient, adequate and properly co-ordinated 
transport service in the public interest, it is 
apparent that it would be open to the ob- 
jectors to satisfy the State Government 
under Section 68-D (2) of the Act that the 
scheme would not subserve the. objectives for 
which it had been framed. The State Gov- 
ernment has power to apprové the scheme or 
to modify it. The power of modification 
would naturally be used for furthering the 
objectives as envisaged by Section 68-C of 
the Act. The scheme as approved or modi- 
fied is required to be published in the off- 
cial Gazette by the State Government. The 
particulars detailed in the scheme as noti- 
fied constitute the terms and conditions on 
which it is approved and under which the 
State Transport Undertaking concerned has 
to provide motor transport service on the 
notified route. 


20. When a scheme has been approv- 
ed, S. 68-F (1) of the Act authorizes the State 
Transport Undertaking concerned to apply 
to the appropriate Transport Authority for 
‘a permit in pursuance of it. The use of the 
words “in pursuance of an approved scheme 
in Section 68-F (1) merely means that the 
application is made to give effect to the 
scheme and in execution thereof. Whatever 
other particulars an application: for a per- 
mit under Sectidn 68-F (1) may or may not 
contain, it is bound to disclose the Trans- 
port Authority to which it is addressed, the 
State Transport Undertaking which is the 
applicant and mention the particular approv- 
ed scheme in pursuance of which a permit 
is sought. To our mind, when a State Trans- 
port Undertaking applies under Section 68-F 
(1) stating specifically in the application, as 
it must, that it is for operation of a motor 
transport service in pursuance of a particu- 
lar notified approved scheme, it undertakes 
to ply the vehicles on the terms and condi- 
tions contained in the scheme and the par- 
ticulars of the scheme become incorporated 
in the application by reference to it. We 
are also of the opinion that when the Trans- 
port Authority concerned issues a permit on 
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the basis of such an application, it can legi- 
timately mention in it the various terms and 
conditions of the approved scheme, In such 
a case the terms and conditions would un- 
questionably be “conditions contained in 
the permit” within the meaning of Sec-| 
tion 60 (1) (a) Even in cases where the 
terms and conditions of an. approved scheme 
are not detailed out in the permit and the 
permit merely discloses as it should that it 
has been issued in pursuance of a particular 
scheme, the terms and conditions of the 
scheme become incorporated in the permit 
by reference to it by necessary ‘implication 
and would amount, in our’ opinion, to “con- 
ditions contained in the permit”. Moreover, 
the general conditions mentioned in Sec- 
tion 59 become attached to permits granted 
under Section 68-F (I) by operation of the 
Statute. We are minded to hold and do so 
that if there is either a breach of any of 
the conditions of an approved scheme which 
are. also the conditions of a permit under 
Section 68-F (1) or of any conditions men- 
tioned in Section 59 (3) of the Act, the per- 
mit-holder is liable to penalties under Sec- 
tion 60. Further Rule 13 (1) of the Tzans- 
port Services Rules provides that: 


“No person shall use or cause to be 
used a transport vehicle on a notified route 
or area or portion thereof in contravention 
of the provisions of the approved sckeme.” 
This rule clearly applies even to State Trans- 
port Undertakings. Section 112 makes penal 
a breach of this rule as of other rules fram- 
ed under the Act. i 


21. For the reasons given, we are 
left unimpressed with the contention that in 
the absence of any prescription of the form 
for an application under Section 68-F (1) 
there could be no conditions attached to the 
permit issued and consequently the Trans- 
port Authorities would be powerless to exer- 
cise any control over State Transport Under- 
takings thus jeopardising the’ interests of the 
travelling public. This consideration is con- 
sequently of no avail in support of the view 
that the legislature intended it to be manda- 
tory for the State Government to frame rules 
either under Section 68-F (1) or under that 
provision read with. Section 68-1 (cc). 

' 22 The authority to which an appli- 
cation for a permit under Section 68-F (1) 
has to be made is prescribed by that provi- 
sion of the Act itself. The purpose to effec- 
tuate which an application is maintainable 
under Section 68-F (1) and for which ‘per- 
mits can be granted are also mentioned in 
the section. All matters of any substance 
must necessarily be contained in the notifica- 
tion approving the scheme and in the view 
taken by us the particulars of the scheme 
become incorporated by reference in the ap- 
plication made for a permit in pursuance 
thereof. Thus if the State | Government 
chooses to frame any rule prescribing the form - 
for an application for a permit it can by such © 
rules merely provide for unsubstantial parti- 
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culars of a formal character concerned -with 
matters pertaining to convenience, uniformity 
and orderliness of the proceedings. A rule- 
making provision of such a character, in our 
view, could not have been intended by the 
‘legislature to be obligatory. ° 


23. Before the amendment of Sec- 
tion 68-F (1) by Act 56 of 1969, an appli- 
cation for a permit-in pursuance of an ap- 
proved scheme was required to be made in 
“the manner specified in Chapter IV”. This 
attracted the application of Section 46 which 
provides the particulars required to be men- 
tioned in an application for a permit. The 
particulars envisaged by Section 46 are clear- 
ly divisible in two categories. Certain particu- 
lars were considered so vital that they were 
laid down by the legislature itself in sub-secs. 
(aj to (e) of Sec. 46. Other particulars were 
left to be prescribed by the State Govern- 
ment by rules under sub-s. (f). © Since all 
matters considered substantial were provid- 
ed for by the legislature itself, it is obvious, 
matters left to be provided by the State Gov- 
ernment by rules were considered of little 
importance. In this context it is not possible 
to hold that it is mandatory for the rule 
making authority to frame rules under Sec- 
tion 68 read with Section 46 (f). If the State 
Government failed to frame rules contem- 
plated by Section 46 (f) and a State Trans- 
port Undertaking made an application for a 
permit under Section 68-F (1) mentioning 
therein the particulars contemplated by sub- 
sections (a) to (e) of S. 46 and none other 
because no rules existed as contemplated by 
sub-section (f); could it be said that the ap- 
plication was not made in “ “the’ manner 
specified in Chapter IV”? In such a situation 
is it possible to hold that the Transport 
Authority concerned had no jurisdiction to 
issue a permit under Section 68-F (1) be- 
cause no rules had been framed under Sec- 
tion 68 read with Section 46 (? Our ans- 
wers to both the questions posed must be 
in the negative. We find it impossible to 
hold that merely because the State Govern- 
ment had chosen not to frame rules regard- 
ing matters not considered of importance by 
the legislature, the relevant Transport Autho- 
rities had no jurisdiction to issue permits to 
effectuate schemes formulated on considera- 
tions of efficiency, economy and proper co- 
ordination of transport service and approved 
because they are in public interest. It ap- 
pears to us that since all substantial and 
material particulars must necessarily be con- 


tained in the approved scheme itself it was 


considered redundant to require mention. being 
made of matters provided for in sub-secs. (a) 
to (f) of Section 46. It may well be that 
this consideration led the legislature to 
amend S. 68-F (1) and S. 68-I (cc) leaving 
it to the discretion of the State Government 
to frame rules providing for the manner of 
making an application for a permit under 
Section 68-F (1). 

24. It has been held in Abdul Gafoor 
v. State of Mysore, (AIR 1961 SC 1556) that 
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application for a permit. 
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“the Regional Transport Authority acts 
wholly in a ministerial capacity while dealing 
with an application of the State Transport- 
Undertaking under S. 68-F (1).” 


No one has a right to object to the 
issuance of a permit under Section 68-F (1) 
when an application is made by a State 
Transport. Undertaking. All that the Trans- 
port Authority has to do is te ensure that 
the application is for a permit in pursuance 
of an approved scheme. If that is found 
to be so, the Transport Authority has no 
option but to issue the permit asked for. 

25. Even before the amendment of 
Section 68-F (1) of the Act by Act No. 56 of 
1969, it was not mandatory for an applicant 
applying for a permit to do so strictly in 
accordance with Section 46 of the Act. An 
application for a permit not containing all 
the particulars required by sub-sections (a) 
to (f) could not be summarily rejected by a 
Transport Authority merely on the ground 
that it was not in accordance with Section 46. 
Section 46 provides that an application for 
a permit in respect of service of stage car- 
tiages or use of a particular motor vehicle 
aS a Stage carriage shall “as far as may be, 
contain” the particulars provided for by 
clauses (a) to (f). The very language em- 
ployed makes it abundantly clear that merely 
because an application for a permit did not 
meticulously comply with the requirements of 
clauses (a) to (È of Section 46 it did not 
cease to be an application under that pro- 
vision and it could not be rejected merely 
on that account. In the view taken by us, 
we find support from the decision of the 
Supreme Court in The Maharashtra State 
Road Transport Corporation v. Babu Gover- 
dhan Regular Motor Service, Warora, (AIR 
1970 SC 1926), The facts of the case before 
the Supreme Court were that the appellant 
as well as respondents 1 to 5 and 8 to 16 
before the Supreme Court applied to the 
Regional Transport Authority, Nagpur on 


various dates in the years 1964-65 for the 


grant of stage carriage permits on certain 
routes. Under Section 68 read with Sec- 
tion 46 (f) and Rule 80 the State Govern- 
ment had prescribed Form P. St. S. A. for an 
The form con- 
fained various items of particulars which an 
applicant for a permit was required to 
furnish. The applications made by the ap- 
pellant gave incomplete particulars with re- 
gard to certain items of the prescribed form. 
The Regional‘ Transport Authority, after con- 
sidering the applications and objections filed 
and hearing the parties, passed orders grant- 
ing the permits asked for in favour of the 
appellant. Respondents 1 to 5 filed appeals 
before the Appellate Committee of the Trans- 
port Authority of Maharashtra challenging 
the grant of the permits in favour of the 
appellant and rejecting their respective ap- 
plications. Before the Appellate Committee, 
respondents 1 to 5 raised a contention that 
the mandatory information required to be 
submitted in an application for'a permit 
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der Section 46 of the Act read with Form 
P. St. S. A. prescribed had not been fully 
and completely furnished by. the appellant in 
its application. The Appellate Committee, 
after noting that the appellant had in its ap- 
plication given major items of information 
as required under Section 46 and the relevant 
form, held that information regarding cer- 
tain other matters as provided in the form 
of the application had not been provided by 
the State Corporation and in consequence 
there was a major defect in its application 
end that the other operators had no oppor- 
tunity to properly object and contest the 
claim of the State Corporation. In this view, 
the Appellate Committee “remanded the 
matter to the Regional Transport Authority 
for reconsideration with a direction that the 
State Corporation should be asked to furnish 
complete information and, after receipt of 
such information in the prescribed form, they 
must be duly published and an opportunity 
afforded to respondents 1 to 5 to be duly 
heard by way of objection and the entire 
matter be reheard and decided afresh. Res- 
pondents 1 to 5 before the Supreme Court 
challenged the order of the Appellate Com- 
mittee before the Nagpur Bench of the Bom- 
bay. High Court under Articles 226 and 227 
of the Constitution. They contended before 
the High Court that the appellate Committee 
should have rejected the application of the 
State Corporation on the ground that the 
mandatory provisions of Section 46 of the 
Act had not been complied with. They also 
urged that the application filed by the State 
Corporation, inasmuch as it lacked informa- 
tion on vital matters, as provided in Sec. 46 
of the Act read with the form, could not be 
considered to be an application under the 
Act and, as such, it did not deserve to be 
considered at all. It was submitted that the 
order of the Appellate Committee really 
amounted to allowing the appellant to con- 
vert a defective application so as to bring it 
in conformity with the provisions of the Act 
and the form, which is not permissible in 
law. The High Court in the order under 
attack before the Supreme Court took the 
view that there had been no proper com- 
pliance by the State Corporation with Sec- 
tion 46 in as far as it had not given com- 
plete particulars in respect of matters men- 
tioned in columns 10, 14 and 15 of the pre- 
scribed form in its applications. It held that 
withholding of information on vital points, 


constituted a defect in the application of the: 


appellant and that created considerable dif- 
. ficulties for the authorities in considering the 
claims for the grant of permits. It also held 
that the Act did not, either expressly or 
impliedly, give power either to the Regional 
Transport Authority or the Appellate Com- 
mittee to give an opportunity to an erring 
applicant to furnish additional or further 
particulars so as to convert a defective ap- 


plication into a proper application.. The High 
Court held that the provisions of Section 46 
of the Act read with Sec. 48 cast a man- 
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datory duty upon an applicant, applying for 


. a permit, to give the particulars required in 


the several clauses of Section 46 and that if 
the required particulars were not given such 
an application would not be an application 
within the meaning of Section 46 and the 
rules and, therefore, was liable to be rejected. 
In the end the High Court held that after 
the application filed by the State Corpora- 
tion had been held to be defective, the Ap- 
pellate Committee had no jurisdiction to give 
the State Corporation a fresh opportunity 
of furnishing additional particulars. In the 
view taken by it, the High Court set aside 
the order of the Appellate Committee and 
remanded the appeals to the Appellate Com- 
mittee directing it to reconsider on the mate- 
rials already on record the applications of all 
parties except that of the State Corporation 
and to decide the question of grant of per- 
‘mits between the rival parties afresh. The 
result of the order of the High Court was 
the rejection of the applications made by the 
appellant Corporation. 


26. The State Corporation appealed 
to the Supreme Court. Learned counsel for 
the appellant, inter alia, argued before the 
Supreme Court that the provisions of Sec- 
tion 46 of the Act were not mandatory and 
there was no jurisdiction in the authorities 
functioning under the Act to reject the ap- 
plication summarily on the ground that the 
application was not in conformity with the 
Act and the Rules framed thereunder. On 
the other hand, learned counsel for the con- 
testing respondents urged that in order that 
an application filed by a party may ‘be con- 
sidered by the authorities charged with the 
duty of granting permits, the essential con- 
dition “precedent was that the application 
must conform with the requirements of Sec- 
tion 46. It was urged that the object under- 
lying Section’ 46 of the Act was to enable 
the other applicants and the various other 
Interested persons to know the nature of the 
claim made by a particular applicant and to 
make either suitable representations against 
the same ‘or to file objections. It was urged 
that the High „Courts view that the absence 
of particulars in respect of items 10, 14 and 
15 in the form was a non-compliance with 
the Act and, therefore, the application made 
by the applicant was no application under 
the Act, was correct. It was submitted that 
the Appellate Committee’s order allowing the 
appellant to, so to say, amend the applica- 


. tion, by giving additional particulars, ‘ was 


w 


properly set aside by the High Court. The 
Supreme Court held that the rule framed by 
the State Government prescribing the form 
for an app cation under Section 46 of the 
oo ie valid aoe an considering the 

c rovisions o apter IV speciall 
Section 47 which provides for laking into 
consideration by the relevant Transport 
Authority any representations- made, sub-sec- 
tion (3) of Section 57 which provides for the 
Regional . Transport, Authority making avail- 
able applications for permits or inspection at 
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its office and for publication of the same in 
the prescribed manner inviting representations 
within the period mentioned therein and sub- 
sections (4), (5) and (6) of S. 57 which deal 
with the consideration of the representations 


received and disposal of applications for per- 


mits at a public hearing at which applicants 
for permits and persons who make represen- 
tations are to be given an opportunity of 
being heard it held that: 

“An application filed by a party for a 
permit must, at any rate, substantially con- 
form to the requirements of Section 46, as 
well as to the form framed under the rule- 
making power of the State Government.” 
The Supreme Court further held that: 


“Therefore the relevant rule and the, 

form prescribed, have to be read together, 
and so read it follows that an applicant for 
a permit must comply, at any rate, substan- 
tially with the various matters mentioned 
therein.” 
The Supreme Court refused to accept the 
view taken by the High Court that the ap- 
plication of the appellant being defective 
was liable to be dismissed, inasmuch as 
columns 10, 14 and 15 of the application form 
had not been properly filled in. The Supreme 
Court clearly held that it was not inclined 
to agree with the reasoning of the High 
Court that under such circumstances the ap- 
plications filed by the appellant could not be 
treated to be applications under the Act. 
Though the Supreme Court held that an ap- 
plicant for a permit must furnish full and 
complete information, that is within his 
knowledge or possession in his application for 
the grant of a permit, it did so on the con- 
sideration that the Act gave a right to the 
contending claimants and certain other per- 
sons and authorities to file objections and re- 
presentations against the grant of permits on 
the basis of an application made and not on 
the consideration that the requirements of 
Section 46 are mandatory. It was clearly 
held that neither the Transport Authority 
constituted under the Act nor the High Court 
had power to summarily reject an application 
purported to be made under Section 46 on 
the ground that it failed to comply with the 
requirements of Section 46 of the Act. It 
was held that: 


“What the High Court has done in this 
- case, was really to reject the application of 
the appellant summarily, a power, which 
even the Transport Authority -does not, in 
our opinion, have under the Act. 
the statute did not give power to an autho- 
rity to reject an application summarily in 
cases not coming within the proviso to Sec- 
tion 57 (3) because when considering an ap- 
plication for grant of permits on merits, it 
may be open to the Regional Transport 
authority, after giving reasons, under Section 
57 (7) to refuse the application for permit. 
In such a case, as the Regional Transport 
Authority is bound to give reasons, the suf- 
ficiency and validity of the reasons given may 
also be canvassed before the appellate autho- 
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rity in an appeal` under Section 64 of the 
Act. But all this can be (dong only at the 
time while considering the grat of permits 
on merits and — Ed.) not at an earlier 
stage, and the refusal to grant the permit 
will be not on the ground that the applica- 
tion is defective, but on the ground that the 
particulars or information and other matters 
given in the permit do not enable the Re- 
gional Transport authority to take the view 
that a particular applicant’s claims are 
superior to those of others.” 


27. If the Supreme Court had been 
of the view that the requirements of Sec- 
tion 46 are mandatory, it would naturally 
have concluded that an application failing to 
comply with the requirements of Section 46 
was not an application under the Act and 
was not maintainable and consequently liable 
to summary rejection. Though in the case 
discussed above the Supreme ourt was con- 
cerned with an application under Section 46, 
similar considerations would apply to an ap- 
plication under Section 68-F (1) of the Act 
before its amendment by Act 56 of 1969 be- 
cause till then an application for a permit 
under that provision had to be made “in the 
manner specified in Chapter IV” that is to 
say in accordance with Section 46. If it was 
not mandatory for a State Transport Under- 
taking to apply for a permit strictly in ac- 
cordance with Section 46 of the Act, we see 
no reason. to hold that after the amendment 
the legislature intended it to be obligatory 
for the State Government to frame rules 
under Section 68-I (cc) and to require an 
application for a permit under S. 68-F (1) 
after its amendment being made strictly in 
accordance with the rules, if any framed. It 
may be mentioned here that when an applica- 
tion is ‘made under Section 46, objections 
and representations can be filed and permits 
can be granted by the Transport Authority 
concerned only on a comparison of suitabi- 
lity of the’various applicants. On the other 
hand, when an application under S. 68-F (1) 
is made, no one has a right to object to the 
issuance of a permif. This consideration 
fortifies us in our conclusion that it is neither 
mandatory for the State Government to 
frame any rules under Section 68-I (cc) of 
the Act nor is there any lack of power in 
the Transport Authorities to grant permits 
under Section 68-F (1) of the Act, if no such 
rules have been framed. 


28. On a consideration of the scheme 
of the Act, the objective sought to be secured. 
and the fact that by exercising its rule-mak- 
ing power the State Government can provide 
merely for unsubstantial matters relating te 
the manner of making an application for a 
permit under Section 68-F (1), we conclude 
that the power is merely discretionary. 
Further, in our judgment the jurisdiction of 
the Transport Authorities to issue permits is 
not dependent on the State Government 
framing such rules. 


29. It was further contended by the 
learned counsel for the appellant that the 
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revision was not maintainable before respon- 
dent No. 1 at the instance of respondent 
No. 3 because he had no right to object to 
the grant of a permit and consequently there 
was no case within the meaning of S. 64-A, 
the record of which could be called for by 


the Revisional Authority and orders passed. 


therein. In the view taken by us on merits 
with regard to the orders passed by the State 
Transport Appellate (Tribunal), it is unneces- 
sary to decide this question in the present 
case. 

30.. In the result, we allow this ap- 
peal, set aside the order of the learned single 
Judge and quash the order passed by res- 
pondent No. 1. The appellant shall be en- 


titled to its cost from respondent No. 3 of 


this appeal as well as of the writ petition. 
Appeal allowed. 
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Ghanshiam Singh, Applicant v. Smt. Har 
Piarey and another, Respondents. 


Civil Revision No. 741 of 1972, D/- 6-3- 
1974 against Judgment and Order of S. D. 
Sharma, Dist. J., Moradabad, D/- 24-5-1972. 

Index Note:— (A) Civil P. C. (1908), 
Ss. 11 and 47 (3) — Constructive res judicata 
— Execution proceedings —- Question as to 
who is legal representative of deceased decree- 
holder — Question heard and finally decided 
by Court — Decision is a decree and operates 
as res judicata — Words “for the purposes 
of this section” in Section 47 (3) do not 
exclude applicability: of S. 11 — (X-Ref.:— 
Section 2 (2) and O. 22, R. 5). 

Brief ‘Note :— (A) In execution of evic- 
tion decree two persons claimed to be legal 
representatives of the deceased decree-holder. 
The judgment-debtor specifically raised the 
issue that neither of them was the legal re- 
presentative of the deceased. The question 
was heard and finally decided by the Execut- 
ing Court. 

Held that the decision of the executing 
court was a decree and would operate as res 
judicata in subsequent proceedings between the 
two persons claiming to be the representatives 
of the decree-holder. The question. decided 
by the executing Court ‘was between both 
the parties to the suit or their representatives 
within Section 47. (Paras 10, 11) 

Unless the decree-holder or his repre- 
sentative is party to the execution proceed- 
ings the decree cannot be executed for there 
will be no one who could give a valid dis- 
charge to the decree: Consequently whether 
or not a person is the representative of a 
party necessarily becomes a question “relat- 
ing to the execution, discharge or satisfaction 
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of the decree” within the meaning of sub- 
section (1) of Section 47. If such g ques- 
tion has been heard and finally decided it will. 
be a decree within the meaning of sub-sec- 
tion (2) of Section 2 and would consequently 
Operate as constructive res judicata in a sub- 
sequent suit where the same question is 
raised. When specific provision has been 
made in Section 47 (3) itself for the deter- 
mination of the question as to whether any 
person is or is not the representative of a 
party, the decision made by the execution 
Court on such a question cannot be treated 
to be one under Order XXII, Rule 5. (Case 
law discussed). . AIR 1934 All 730, Consider- 
ed. ; (Paras 10, 11) 


_ „Words “for the purposes of this sec- 
tion” mean for the purposes of determining 
the question referred to in sub-section (1). 
Therefore if a decision is given under Sec- 
tion 47 (3) ‘for the purposes of this section’ 
the question on which such a decision is 
given would at once be within Section 47. 


_ Further, the fact that the-earlier deci- 
sion was given in execution proceedings is 
of no consequence. The provisions of Sec- 
tion 11, Civil P. C. are not exhaustive. In 
order to attract the general principle of res 
judicata, the nature of the procéedings in 


. which the previous decision was given is im- 


material. Likewise the fact that the shop 
which was the subject-matter. of dispute in 
the execution proceedings was different than 
the one which is in dispute in the subsequent 
suit would also not present any difficulty. 
The test of res judicata is the identity of 
title in the two litigations and not the identity 


of the actual property involved. (Case law 
discussed). (Paras 13. 14) 
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AIR 1953 SC 33 = 1953 SCR 154, Raj 
Lakshmi -Dasi v. Banamali Sen 14 
AIR 1953 SC 65 = 1953 SCR 377, Mohan Lal 
v. Benoy Kishan 13 
AIR 1951 Pat 537 = ILR (1949) 28 Pat 
314, Bhudeo Pandey v. Gupteshwar Missir 6 
AIR 1950 PC 17 = 77 Ind App 27, Chandu 
Lal v. Khalilur Rahaman 6 
AIR 1948 Lah 195, Bachint Kaur v. Karam- 
chand . : 6 
AIR 1945 Mad 25 = 57 Mad LW 552, 
Sankaralingam v. Ramaswami 15 
AIR 1943 All 197 = 1943 All LJ 82, Pooran 
Chand v. Radha Raman 6 
AIR 1943 Mad 407 (1943) 1 Mad LJ 271, 
Bapanna v, Jaggiah 15 
AIR 1942 Bom 309 = 44 Bom LR 678, 
men Maruti v. Mallappa Krishna 11, 12 
Sunder v. Sita Ram 16 
AIR 1941 Mad 161 = (1941) 1 Mad LJ 45 


(FB), Annamalai Mudali v. Ramasami 
Mudali 15 
AIR 1936 All 479 = 1936 All WR 422, Ram 
Autar Sahu v. B. Bate Krishna 2, 9 


AIR 1935 PC 139 = 62 Ind App 224, Kedar 
Nath v. Munshi Ram 6 
AIR 1934 Ail 730 = 1934 All LR 835, 
Shankar Lal v. Shyam Sunder Lal 1, a 


19, 
AIR 1933 Bom 396 = 35 Bom LR 609, 
Venubai v. Damodar Vyasrao 16 
AIR 1932 PC 161 = 59 Ind App 247, 
Maung Sein Done v. Ma Pan Nyun 6 
AIR 1931 PC 114 = 1931 All LJ 453, Munni 
Bibi v. Triloki Nath 6 
AIR 1931 PC 231 = 35 Cal WN 1217, 
Kishun Prasad v. Durga Prasad 6 
AIR 1930 All 638 = 1930 All LJ 1381, Moti 


Chand v. Mahabir Prasad ~ 18 
AIR 1927 All 165 = 25 Ali LJ 249 (FB), 
Baij Nath v. Ram Bharos 21 


AIR 1925 All 578 = 86 Ind Cas 1048, Khem 

Singh v. Raghubir Singh 9 

AIR 1925 Mad 645 = 21 Mad LW 551, 

Shyama Bhai v. Purshothamadoss 6 

K. C. Agrawal, V. Sahai and B. Dayal, 

for Appellant; L. D. Joshi and S. Afsar Ali, 
for Respondent. 


N. D. OJHA, J.:— One Smt. Parvati 
owned three shops. One of these shops was 
let out to one Khursheed and the other to 
Shambhoo opposite party No. 2. Smt. Parvati 
obtained a decree for ejectment against 
Khursheed. Before the decree could be ex- 
ecuted Smt. Parvati died. Għhanshiam Singh 
the applicant, made an application for execu- 
tion of the decree on the ground that Smt. 
Parvati had executed a will in his favour and 
he was thus her legal representative. An- 
other application was made by opposite. party 
No. 1 Smt. Har Piarey claiming to be- the 
step daughter of Smt. Parvati. A question 
accordingly arose on the execution side as 
to which of the two rival claimants was the 
representative of Smt. Parvati. This ques- 
tion was heard and’ finally decided by the 
execution Court in favour of Ghanshiam 
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Singh. Smt. Harpiarey, treating the decision 
given by the execution Court as a decree, 
filed an appeal and thereafter a second ap- 
peal, both of which failed. Subsequently, 
Shambhoo, opposite party No. 2 who, as al- 
ready pointed out above, is tenant of the 
other shop filed an interpleader suit implead- 
ing Ghanshiam Singh and Smt. Har Piarey as 
defendants. The rent which was due from 
him was deposited in Court. Shambhoo 
thereafter went out of the picture. Smt. 
Har Piarey was treated as plaintiff and Ghan- 
shiam Singh as defendant to the suit. Ghan- 
shiam Singh inter alia pleaded that the deci- 
sion given by the execution Court in the ear- 
lier case in his favour to the effect that he 
was the legal representative of Smt. Parvati 
operated as res judicata between him and 
Smt. Harpiarey, and the claim of Smt. 
Harpiarey was liable to be repelled on this 
ground alone. The trial Court, however, did 
not agree and relying upon the decision of a 
Division Bench of this Court in Shanker Lal. 
v. Shyam Sunder Lal, AIR 1934 All 730 took 
the view that tbẹ suit was maintainable not- 
withstanding the decision -of the execution 
Court. The issue about the bar of res judi- 
cata was decided as a preliminary issue 
and against the decision of the trial Court 
a revision was filed before the District Judge. 
The revision having been dismissed, Ghan- 
shiam Singh has filed the present revision in 
this Court. 

2. When this revision came up for 
hearing before a learned Single Judge he 
came to the conclusion that another Divi- 
sion Bench had taken a decision contrary to 
that taken in Shanker Lal’s case supra AIR 
1934 All 730 in the case of Ram Autar Sahu 
v. B. Bate Krishna, AIR 1936 All 479. On 
this view he was of the opinion that the revi- 
sion could not be decided unless this conflict | 
was resolved. He accordingly directed the 
papers to be laid before the Hon’ble the 
Chief Justice to constitute a Full Bench. The 
revision was listed thereafter before a Divi- 
sion Bench which too took the same view 
as was taken by the learned Single Judge. 
That is how the present revision has been 
listed before this Full Bench. 

3. Learned counsel for the applicant 
urged that the decision given by the execu- 
tion Court in the earlier case amounted to 
a decree and operated as res judicata. He 
pointed out that it was a case in which not 
only there was a dispute between two per- 
sons on the same side and claiming to be repre- 
sentatives of the decree-holder but also be- 
tween these two persons on the one side and 
the judgment-debtor on the other whose 
stand was that neither of the two was the 
representative of the decree-holder. The 
question that was raised’ before the execution 
Court was one coming within Section 47 and 
since the question was heard and finally 
decided by the execution Court, the decision 
given by the szid Court was a decree and 
operated as res judicata. ; 

4. Learned counsel for opposite party 
No. 1, however, contended that the decision 
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given by the execution Court was of a sum- 
mary nature and could not as such operate 
as res judicata. He pointed out that the 
said decision was essentially one deciding a 
dispute between two persons claiming on the 
same side and could not, therefore, be treat- 
ed to be “between the parties to the suit in 
which the decree was massed, or their repre- 
sentatives” within the meaning of S. 47. He 
also urged that the decision did not have the 
force of a decree. 


5. Having heard learned counsel for 
the parties I am of opinion that the decision 
given by the execution Court in the earlier 
case will operate as constructive res judicata. 
It is ‘true that Ghanshiam Singh and Smt. 
Harpiarey were claiming to be the represen- 
tatives of the decree-holder and were thus 
in the position of co-plaintiffis. But it can- 
not be lost sight of that the judgment-debtor 
too~had raised a specific issue that neither 
of two contenders was the representative of 
the decree-holder. That a decision operates 
as a res judicata between co-defendants if 
certain conditions are fulfilled is well settled. 
These conditions are :— 

i 1. There was conflict of interest between 
the defendants, f 
2. That it must be necessary to decide 
this conflict in order to give the 
plaintiff the relief he claims, and 

3. That the question between the defen- 

dants must have been finally decided. 

6. In this connection reference may 
be made to Munni Bibi v. Triloki Nath, AIR 
1931 PC 114; Kishun Prasad v. Durga Prasad, 
AIR 1931 PC 231; Maung Sein Done v. Ma 
Pan Nyun, AIR 1932 PC 161; Kedar Nath 
yv. Munshi” Ram, AIR 1935 PC 139; Pooran 
Chand v. Radha Raman, AIR 1943 All 197 
and Chandu Lal v. Khaliluur Rahman, AIR 
1950 PC 17; S. P. Misra v. Babuaji, AIR 
1970 SC 809 (para 4); Dhan Singh v. Joint 
Director of Consolidation, AIR 1973 SC 283 
(Para 7). The law which applies to a case 
of co-defendants applies equally to a case of 
co-plaintiffs. See Shyama Bhai v. Pursho- 
thamdass, AIR 1925 Mad 645; Bachint Kaur 
v. Karam Chand, AIR 1948 Lah 195; Bhudeo 
Pandey v. Gupteshwar Missir, AIR 1951 Pat 
537; Deoki Amma v. Raghavan, AIR 1961 
Ker 224. On the facts of the instant case, 
as already pointed out above, all the three 
requirements for a decision to operate as 
constructive res judicata, between co-plaintiffs 
or co-defendants, are made out. There was 
a conflict of interest between Sri Ghanshiam 
Singh and Smt. Harpiarey, each of whom 
was claiming to be the representative of the 
decree-holder. The judgment-debtor did not 
take a neutral stand. He specifically plead- 
ed that neither of the two was the represen- 
tative of the decree-holder. In this way the 
question as to who was the representative 
of the decree-holder was necessary to be 
decided before a relief could be given to 
either of the two claimants; and the ques- 


tion was heard and finally decided by the 


execution Court. 
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7. In my opinion the decision by the 
execution Court was a decree within mean- 
ing of the said term in Section 2 (2) of the 
Code of Civil Procedure which defines a 
decree as follows:— 

“ “Decree” means the formal expression 
of an adjudication which, so far as regards 
the Court expressing it, conclusively deter- 
mines the rights of the parties with regard 
to all or any of the matters in controversy 
in the suit and may be either preliminary or 
final. It shall be deemed to include the 
rejection of a plaint and the determination 
of any question within Section 47 or S. 144, 
but shall not include...... T 

(a) any adjudication from which an ap- 
peal lies as an appeal from an order, or 

(b) an order of dismissal for default. 

Explanation ...ssessssssussees j 


8. It cannot be disputed that a decree 
can be executed only at the instance and in 
favour of someone who could satisfy the 
requirements of being the decree-holder or 
his representative. Such person must be one 
who is capable in law of giving a valid dis- 
charge to the decree. A stranger or an im- 
poster cannot do so and as such there seems 
to be no escape from the conclusion that 
the plea raised by the judgment-debtor in 
opposition to the claim of Ghanshiam Singh 
and Smt. Har Piarey, was one relating to the 
execution, discharge or satisfaction of the 
decree within the meaning of sub-section (1) 


of S. 47. 

9. In Khem Singh v. Raghubir Singh, 
AIR 1925 All 578 a Division Bench of this 
Court held that where a Court in execution 
adjudicates on the question of rights of the 
applicant to be brought on’ record as the 
legal representative of the deceased judgment- 
debtor the decision is a decree. It was held’ 
that such a decision comes under clause (3) 
of Section 47 of the Code of Civil Procedure 
and that an appeal lies against it. Same 
was the view taken by another Division Bench 
in Ram Autar’s case AIR 1936 All 479 
(supra). In N. E. Engineering Co. v. Birmo 
Devi, 1961 All LJ 669, it was reiterated 
that under clause (3) of Section 47 the ques- 
tion whether a certain person is representa- 
tive of the parties to the execution case or 
not is a question which has to be decided 
by the execution Court under Section 47 
and such a decision is appealable under the 
provisions of the Code. 

10. Some controversy was raised at 
the Bar as to whether a decision- under 
Order XXII, Rule 5, Civil P. C. could or 
could not operate as res judicata in a sub- 
sequent suit but I am of opinion that it is 


_hof necessary to go into that question in the 


instant case because of the specific provi- 
sions of sub-section (3) of Section 47 which 
provide that where a question arises as to 
whether any person is or is not representa- 
tive of a party such question shall, for the 
purposes of this section, be determined by 
the Court. Rules 3 and 4 of Order XXÜ 


do not apply to execution proceedings as laid 
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down in Rule 12. Rule 5 of Order XXII is 
really dependant on Rules 3 and 4. More- 
over, when specific provision has been made 
in sub-section (3) of Section 47 itself for the 
determination of the question as to whether 
any person is or is not the representative of 
a party, it cannot be said that the decision 
made by the execution Court on such a ques- 
tion can be treated to be one under O. XXH, 
R. 5. It is for this reason that I find it un- 
necessary to decide the controversy referred 
to above as to whether a decision under 
Order XXII, Rule 5 would operate as res 
judicata or not in a subsequent suit. 


ii. In Rama Maruti v. Mallappa 
Krishna, AIR 1942 Bom 309 it was held that 
where an order was passed by the execution 
Court under Section 47 (3) after hearing 
both -sides as to whether a person was re- 


presentative of a party the principle of res . 


judicata applies even though the subject- 
matter of the two proceedings may be dif- 
ferent provided the issue is the same. In 
this connection it was urged for opposite 
party No. 1 that in view of the phrase for 
the purposes of this Section” occurring 1n 
Section 47 (3) the decision given by the ex- 
ecution Court in the said sub-section was only 
for the purposes of Section 47 and could not 
operate as res judicata in a subsequent. suit. 
I am, however, unable to agree with this 
submission. To me it appears that the 
phrase aforesaid was really used in order 
to bring a decision under sub-section (3) 
squarely within the definition of decree as 
contained in sub-section (2) of Section 2. As 
already pointed out above the definition of 
decree includes “the determination of any 
question within Section 47.” -It was with a 
view to exclude all speculations on the point 
as to whether a question which arose and 
was decided as contemplated by Section 47 
(3) was or was not within Section 47 that 
the phrase “for the purposes of this section” 
was used. In order to ascertain the purpose 
of Section 47 one has to turn to sub-sec- 
tion (1) thereof. The said sub-section is to 
the effect that all questions arising between 


the parties to the suit in which the decree ` 


was passed or their representatives, and re- 
lating to the execution, discharge or satis- 
faction of the decree, -shall be determined 
by the Court executing the decree and not 
by a separate suit. This sub-section 
left to itself does not provide for any pro- 
cedure to determine as to whether a person 
is or is not the representative of a party. 
Even if sub-section (3) had not been there, 
the question as to who was a representative 
of a party would have been necessary to be 
decided before the execution could proceed. 
How this question was to be decided, namely, 
by a separate suit or in a collateral proceed- 
ing, would have been a matter of contro- 
versy. It was to exclude the possibility of 
such a controversy that sub-section (3) was 
enacted. If a decision is given under Sec- 
tion 47 (3) “for the purposes of this sec- 
tion” the question on which such a decision 


~“ 
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is given would at once be one within Sec- 
tion 47. As already pointed out above un- 
less the decree-holder or his representative 
is party to the execution proceedings the 
decree cannot be executed for there will be 
no one who could give a valid discharge to 
the decree. Consequently whether or not a 
person is the representative of a party neces- 
sarily becomes a question “relating to the 
execution, discharge or satisfaction of the 
decree” within the meaning of sub-sec. (1) 
of Section 47. If such a question has been 
heard and finally decided it will be a decree 
within the meaning of sub-section (2) of 
Section 2 and would consequently operate 
as constructive res judicata in a subsequent 
suit where the same question is raised. In 
Rangappa v. Rindawa, AIR 1954 Bom 139 
a Division Bench of the Bombay High Court 
had to construe ta phrase “for the purposes 
of this section” occurring in Section 47 (3). 
Chainani, J., as he then was, held:— 


“The object of the provision is to enable 
execution proceedings to go on and to pre- 
vent their abrupt termination by reason of 
death of one or the other party.” Words 
“for the purposes of this section’ ’in my 


opinion mean for the purposes of determin- 


ing the question referred to in sub-section (1), 
that is, all questions arising between the par- 
ties to the suit in which the decree was pas- - 
sed or their representatives and relating to` 
the execution, discharge or satisfaction of the 
decree. The Court will no doubt decide 
the question, as to who. is the representative 
of a party for the purposes of the proceed- 
ings before it but this decision will have the 
Same effect as its decision on any other ques- 
tien and would be binding on the parties to 
the execution proceedings or their represen- 
tatives.” 


Chainani, J., after referring to the contention 
of learned counsel for the appellant that the 
words ‘for the purposes of this section’ mean 
that the decision of the Court will be binding 
on the parties only in the proceedings in the 
Section i.e. in the execution proceedings and 
not in any other proceedings and that it 
would be open to the parties to reagitate the 
ae question in some other proceedings, 
e — 

“Something can undoubtedly be said in 
support of this view but after careful con- 
sideration I consider that the better view is 
the one indicated by me above for once 
the executing Court has decided who is the 
Tepresentative of a party its decision on this 
question will have the same effect as its deci- 
sion on any other question. It is a general 
principle of law that the same question should 
not be litigated twice for otherwise. there 
would be no end to litigation or to use the 
words of Lord Coke “great oppression might 
be done under colour and pretence of law.” 

12. Bavdekar, J., the other learned 
Judge constituting the Bench held that even 
though the words “For the purposes of this 
section” make it clear that when the deter- 
mination is made the determination is to hold 
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only for the purpose of the section but they 
do not secure that if the principle of res 
judicata can be applied in any subsequent 
suit its operation would be excluded because 
of those words. The observations made by 
Chainani, J., in the aforesaid case were 
followed by a Division Bench of the Madras 


High Court in A. Pillai v. Vijayambal, AIR - 


1973 Mad 64. Relying upon the decision 
of the Bombay High Court in the cases of 
Ram Maruti and Rangappa (supra), AIR 
. 1942 Bom 309; AIR 1954 Bom: 139 a learned 
Single Judge of this Court in Ram- Saroop v. 
Dy. Director, 1970 All WR GHC) 721 held that 
the decision given by a Court in execution 
proceedings under Section 47 (3), Civil P. C. 
would operate as res judicata between the 
parties in subsequent consolidation proceed- 


ings. 
13. The fact that the earlier ~ decision 
was given in execution proceedings is in my 
opinion of no consequence. The provisions 
of Section 11, Civil P. C. are not exhaustive. 
|In order to attract the general principle of 
res judicata, the nature of the proceedings 
in which the previous decision was given is 
immaterial: See Gulab Chand v. State of 
Gujarat, AIR 1965 SC 1153. It is also well 
established that the principle of constructive 
res judicata is applicable to execution pro- 
ceedings (See Mohan Lal v. Benoy Kishana, 
AIR 1953 SC 65; Prem Lata Agarwal v. 
Lakshman Prasad Gupta, (1970) 3 SCC 440 
= (AIR 1970 SC 1525) and Kani Ram v. 
ion (1972) 2 SCC 192 = (AIR 1972 SC 


14. Likewise the fact that the shop 
which was the subject matter of dispute in 
the execution proceedings was different than 
the one which is in dispute in the suit giving 
tise to the present revision, would also not 
present any difficulty. The test of res judi- 
cata is the identity of title in the two litiga- 
tions and not the identity of the actual pro- 
perty involved. See Raj Lakshmi Dasi v. 
Banmali Sen, AIR 1953 SC 33; Ram Govind 
v. Bhakta Bala, AIR 1971 SC 664 and Smt. 
Banto v. Smt. Yashoda, 1973 RD 464 (HC). 


15. Learned counsel for the opposite 
parties urged that Section 47 does not apply 
to a case where the dispute arises between 
a party and his own representative or be- 
tween the two persons who both represent 
the same party. In support he placed reliance 
on Annamalai Mudali v. Ramasami Mudali, 
AIR 1941 Mad 161 (FB); Bapanna v. Jaggiah, 
AIR 1943 Mad 407 and Sankaralingam v. 
Ramaswami, AIR 1945 Mad 25. None of 
these cases, however, were such where any 
order had been passed by the execution 
Court under Section 47 (3), Civil P. C. and 
the point as to whether an order passed 
under Section 47 (3) resulted in the “deter- 
mination of a question within Section 47” 
or that such an order was one “relating to 
the execution, discharge or satisfaction of the 
decree” neither came up for consideration 
nor was decided in any of the cases referred 
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to above. These cases, therefore, afford no 
assistance in determination of the question 
involved in the instant case. 

16. -- Our attention was also invited to 
Venubai v. Damodar Vyasrao, AIR 1933 
Bom 396; Mst. Sunder v. Sita Ram, AIR 
1941 Lah 342 and Ithack Isaac v. Krishna 
Kurup, AIR 1957 Trav-Co 5 where it was 
held that Section 47 (3) comes into opera- 
tion only where there is a question arising 
between the parties to the suit or their re- 
presentative relating to the execution, dis- 
charge or satisfaction of the decree and it 
has no application to a case in which the 
dispute is between two rival representatives 
of one party only. In Anant Prakash v. 
Dharman Nand, AIR 1957 Punj 64 it has 
been held that Section 47 (3) is meant for 
cases where both parties are claiming to be 
the legal representatives of the deceased 


' decree-holder. 


_ 17. In my opinion it is not necessary 
in the instant case to go in detail into these 
cases Inasmuch as here the judgment-debtor 
had also specifically raised the issue that 
neither Ghanshiam Singh nor Smt. Har 
Piarey was the legal representative of Smt. 
Parvati and as such the dispute which was 
decided by the execution Court was between 
both the parties to the suit or their represen- 
tatives within the meaning of Section 47. 
18. Learned counsel for the opposite 
parties then relied upon certain observations 
of a Division Bench of this Court in Moti 
Chand v. Mahabir Prasad, AIR 1930 All 638. 
In that case a question had arisen as to whe- 
ther an earlier order’ stating that the mort- 
gage debt had been split up and there ought 
to be a ratable reduction in the decretal 
amount, operated as res judicata, In that 
connection it was held that every order pas- 
sed by execution Court in the course of pro- 
ceeding under Section 47 does not necessari- 
ly amount to a decree. It was held that the 
mere determination of a question would’ not 
be sufficient but that determination must 
amount to the formal expression of an ad- 
judication which so far as regards the Court 
expressing 1t, conclusively determines the 
Tights of the parties with regard to the 
matters in controversy. It was pointed out 
that the earlier order was in the nature of 
an interlocutory order and the objection of 
the judgment debtor was not disposed of by 
the Court conclusively as it had still to deter- 
mine the market value of the different parts 
of property and to fix the ratable liability. 
It would be seen that on the facts found 
in that case the earlier order ex facie was 
not.a decree and the decision given in that 
aa? m is clearly distiñguishable. 

; Learned counsel for opposi 
patty No. 1 then referred to the deciion of 
the Division Bench of this Court in Shanker 
Lals case AIR 1934 AJl 730 (supra). In 
that case one Smt. Ram Devi was the judg- 
ment-debtor. The decree-holder in execution 
of his decree against Smt. Ram Devi had 
sought to execute the decree by sale of her 
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assets and had impleaded certain persons as 
the legal representatives of Smt. Ram Devi. 
The decree-holder was not concerned with 
the question who was the real heir to the 
estate of the deceased because all that he 
was interested in was the realisation of the 
amount due to him out of the assets of the 
deceased judgment-debtor. Out. of the per- 
sons impleaded as legal representatives of 
Smt. Ram Devi aforesaid, one Shyam Sunder 
on the one hand and certain other relations 
of Smt. Ram Devi on her father’s side on 
the other claimed to be heirs of Smt. Ram 
Devi. The execution Court recorded a find- 
ing in favour of Shyam Sunder. Against 
that order an appeal was filed and the ques- 
tion arosé as to whether the appeal was 
maintainable. It was held that under 
Order XXII, Rule 12, Civil P. C. it was not 
absolutely necessary for the execution Court 
to apply the provisions of Rules 3, 4 and 8 
of that order, to an execution proceeding 
but it was necessary in order to avoid all 
future trouble to have all- possible claimants 
before the Court in case they wanted to urge 
any objection. It was pointed out that the 
execution Court thinking that it was its duty 
to proceed under Order XXII, Rule 5 and 
determine the question who was the heir of 
the deceased, recorded a finding in favour of 
Shyam Sunder. The learned Judges took the 
view that the dispute decided was one be- 
tween two sets of persons who were claim- 
ing to be the heirs of the deceased judgment-. 
debtor and was not at all a dispute between 
the decree-holder on the one side and the 
judgment-debtor on the other. An analogy 
was drawn from the decision made in pro- 
ceedings under Order XXII, Rule 5, Civil 
P. C. and on the view that since a decision 
under Order XXII, Rule 5 was not appeal- 
able, an Order in an execution proceeding 
deciding who should be treated for the pur- 
poses of the execution as a‘representative of 
the. deceased, was also not appealable in- 
asmuch as it was a summary order. 
20. It appears that the attention of 
the Bench in Shanker Lal’s case AIR 1934 
All 730 was not invited to sub-section (3) 
of Section 47. In these circumstances, the 
Bench did not apply its mind about the effect 
of a decision given under Section 47 (3) nor 
was the question considered whether such a 
decision would be decree, the definition of 
which includes the determination of any 
question within Section 47. The Division 
Bench appears to have been guided by the 
fact that the order passed by the execution 
Court stood on the same footing as if it was 
an order under Order XXII, Rule 5, Civil 
P. C and was of a summary nature. This 
question, on the other hand, was specifically 
considered in the case Ram Autar, supra, and 


it was held that a decision under Sec. 47 (3) ` 


is'a decree. In case the observations made 
in Shanker Lal’s.case are interpreted to 
impliedly include within its sweep that a dect- 
sion given under Section 47 (3) is not a 
decree then, in my opinion, the said case 
does not lay down correct law. 


Yajammul Husain v. Mir Khan (FB) 


A, I. R. 
21. In the instant case it was the 
decree-holder: who had died. As already 


noticed both Ghanshiam Singh and Smt. 
Harpiarey had made separate applications for 
execution. They had not made simple ap- 
plications for being substituted as legal re- 
presentatives of the deceased decfree-holder. 
In fact a Full Bench of this Court in ‘Baij Nath 
v. Ram Bharos, AIR 1927 All 165 (FB) held 
that there is no rule of law which enables 
the legal representative of a deceased decree- 
holder to apply for mere substitution of 
names. He must apply, whenever he does 
apply, for fresh execution, even when his pre- 
decessors’ application is pending. This is an 
additional reason on account of which the 
decision of the execution Court in the instant 
case could not be said to be of a summary 
nature analogous to an order passed under 
Order XXII, Rule 5, Civil P. C. 


. 22. In the result, I am of opinion 
that the suit giving rise to the present revi- 
sion is barred by principle of constructive 
tes judicata. 


23. The revision is accordingly allow- 
ed and the suit dismissed with costs. 


SATISH CHANDRA J.:— I concur. 
H. N. SETH, ‘— I agr ee. 
Revision allowed. 
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Tajammul Husain, Appellant v. Mir 
Khan and others, Respondents. 


Second Appeal No. 3072 of 1968, DJ- 
22-2-1974, against judgment and decree of 
oe Safi, Civil and S$. J., Etah, D/- 30-10- 


Index Note: — (A) Transfer of Property 
Act (1882), Section 76 (a) — Principle of 
section — Lease by mortgagee in possession 
— Lessee if can continue in possession even 
after redemption of mortgage. (X-Ref:— 
Section 111 (C)). 

Brief Note: — (A) The general rule 
that a lease executed by a mortgagee in 
possession would come to an end and the 
rights of the person holding under the same 
would get extinguished on the redemption 
of the mortgage is however, subject to one 
exception contained in Section 76 (a) of the 
Transfer of Property Act which applies not 
only to agricultural land but also to urban 
immovable property. Hence, if during the 
subsistence of the mortgage, the mortgagee, 
like an ordinary prudent man, Iets out the 
mortgaged premises and enters into a bona 
fide transaction in connection therewith, in 
that event the rights of such a person ad- 
mitted to tenancy would not get automati- 
cally extinguished on redemption of the mort- 
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gage. The person, so let in, would be en- 
titled to continue in occupation of the pre- 
mises as a tenant of the mortgagor after re- 
demption. The principle, behind Section 76 
(a) appears to be based on the hypothesis 
that in case a mortgage had not been execut- 
ed and the mortgagor as owner had remained 
in possession, he would have also similarly 
let out the premises and, therefore, if instead 
of the mortgagor, the mortgagee, who came 
in his place, did the same, it would be con- 
Sidered as binding on the mortgagor as well. 
AIR 1972 SC 637, AIR 1969 NSC 185; 
AIR 1952 SC 205, AIR 1956 SC 305, AIR 
1958 SC 183 and AIR 1966 SC 1721, Foll.; 
1968 All LI 446, Approved. 

(Paras 7, 21) 


Cases Referred: Chronological Paras 


AIR 1972 SC 637 = (1972) 1 SCA 527, ee 


Sachalmal Parasram v. Ratnabai : 
AIR 1969 NSC 185 (1969) 3 SCC 79, 
All India Film Corporation Ltd. v. Sri 
Raja Gyan Nath 1, 5, 6, 16, 20 
1968 All LJ 446 = 1968 All WR (HC) 340, 
Habib Seth v. Kashi Nath 1, 4, 5, 6, 11, 


16, 17, 22, 23 

AIR 1966 SC 1721 = (1966) 3 SCR 676, 
Prabhu v. Ram Deo nE 14 
AIR 1963 Bom 42 64 Bom LR 554, 
Kamlakar and Co. v. Gulamshafi 19 
AIR 1958 SC 183 1958 SCR 986, Asa 
Ram v. Mst. Ram Kali 12, 16, 17 
AIR 1958 Bom 53 59 Bom LR 684, 
Bhanshali Khushalchand v. Shah Sham 


Jivaraj | 
AIR .1956 SC 305 = 1956 SCR 1, Harihar 
Prasad Singh v. Deonarain Prasad 10, 


AIR 1952 SC 205 = 1952 SCR 775, Maha- 
bir Gope v. Harbans Narain pingh 6, 8, a 
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Yougesh Agrawal, Chand Kishore, J. N. 
Chatterji and S. A. Kazmi, for Appellants; 
M/s. S. K. Tewari, G. P. Bhargava, A. N. 
‘Bhargava and S. J. Jafari, for Respondents. 
. C. AGRAWAL, J., (with K. B. 
Asthana, J):— This Full Bench has been 
constituted to consider the correctness of the 
Division Bench decision in Habib Seth v. 
Kashi Nath, (1968) All LJ 446 because of 
the subsequent pronouncements of the Sup- 


— 
— 


teamed 
taal 


reme Court in the All India Film Corpora- 


tion Ltd. v. Sri Raja Gyan Nath, (1969) 3 
SCC 79 (AIR 1969 NSC 185) and M/s. 
Sachalmal Parasram v. Ratnabai, AIR 1972 
SC 637. The brief facts, necessary for under- 
Standing the background which necessitated 
as reference to the Full Bench are as fol- 
ows:— 


2. A house, situate within the Emits 
of Aliganj Town Area, District Etab, be- 
longed to one Tajamul Hussain. He mort- 
gaged it with Sultan Ali, Abdul Razzaq and 
Abdul Gaffar. The mortgagees were put in 
possession under the terms of the mortgage. 
The mortgagees, thereafter, let out the pre- 
mises to Mir Khan, after taking rent deed 
from him, mentioning the rent at the rate of 
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Pai 
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Rs. 3/8/- p. m. In the year 1963 Tajammal 
Hussain filed a Suit No. 163 of 1963 for re- 
demption of mortgage against the mortgagees. 
The suit was ultimately decreed. Tajammal 
Hussain could get only symbolic possession of 
the premises. He, thereafter, filed the suit 
giving rise to the present appeal for posses- 
sion against Mir Khan and a few others, who 
were carrying on business in partnership with 
him, on the ground that after the redemp- 
tion of mortgage, the status of Mir Khan 
was simply that of a trespasser and he was 
liable to be ejected from the premises in 
question. 


3. The suit was contested by Mir 
Khan and it was alleged that he, even after 
the redemption of the mortgage, continued ‘o 
be the tenant and was not a trespasser, there- 
fore, he was not liable to be evicted and 
the suit, which was filed on the ground that 
he was a trespasser, was thus liable to be dis- 
missed. 


4, The trial Court decreed the suit 
holding that the defendant Mir Khan was 
only a trespasser and thus could be dispos- 
sessed. Aggrieved against the aforesaid deci- 
sion of the trial Court, an appeal was filed 
in the Lower Appellate Court which was al- 
lowed and the suit ‘of the plaintiff Tajammal 
Hussain was dismissed with a finding that 
Mir Khan was not a trespasser. The Lower 
Appellate Court further found that mort- 
gagees of the disputed premises were within 
their rights, in the ordinary course of manage- 
ment, to have let out the same to Mir Khan. 
‘The Lower Appellate Court had mainly re- 
lied on the decision reported in Habib Seth’s 
case 1968 All LI 446 (supra) and had found 
on the basis of the same that Tajammul 
Hussain, the plaintiff, was not entitled to get 
any decree of possession in the present suit. 

: It is against this judgment and 
decree of the Lower Appellate Court that 
the present Second Appeal was filed in this 
Court. It was argued before the learned 
Single Judge as well as the Division Bench, 
Where the matter had gone on a reference 
made by the learned single Judge, that the 
decision given by the Division Bench in 
Habib Seth’s case, 1968 All LJ 446 stands 
overruled impliedly because of the contrary 
decision given by the Supreme Court in AJl 
India Film Corporation Ltd., (1969) 3 SCC 
79 = (AIR 1969 NSC 185) (supra). As 
some prima facie doubt on the correctness 
of the aforesaid judgment in Habib Seth’s 


AN e Dpeared, so the present reference was 


6. The main submission of Sri Chan 
Kishore, learned Counsel for the plaina 
was that no person could transfer a title 
better than what he possessed, therefore, any 
transfer or alienation of the property mort- 
gaged, by the mortgagee must cease on the 
redemption of mortgage. It was, accordingly 
ae that a mortgagee in possession could 
et out a premises on tenancy only for the 
period so long as mortgage in his favour is 
subsisting. But after redemption of the mort- 
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gage, the person who was holding as a tenant 
on lease from a mortgagee, would have no 
Tight to continue in possession as he would 
not be a tenant of the mortgagor. There 
would be no relationship of landlord and 
tenant between him and the mortgagor who 
would subsequently. come upon the scene as 
a result of redemption. His status would 
only be that of a trespasser liable to eviction 
in the suit of the mortgagor. He invited our 
attention to Section 111 (c)-of the Transfer 
of Property Act, and urged that this was a 
special provision in respect of leases created 
by those having limited powers. On account 
of this provision in the Transfer of Property 
Act the rights of a lessee holding from a 
mortgagee in possession would get automa- 
tically extinguished on the redemption of the 
mortgage. He thus submitted that the status 
of a person, admitted to tenancy on redemp- 
tion of mortgage, would be that of a tres- 
passer. He relied on the judgments of the 
Supreme Court in All India Film Corporation 
Ltd, (1969) 3 SCC 79 = (AIR 1969 NSC 
185) (Supra) and Sachalmal Parasram (supra) 
in support of these propositions. He sub- 
mitted, as a matter of fact, the law laid down 
in these two cases was not different from 
what the Supreme Court said in its first case 
-reported in Mahabir Gope v. Harbans 
Narain Singh (AIR !952 SC 205). The sub- 
mission made by the learned counsel, was 
that the Division Bench in Habib Seth’s 
case, 1968 All LJ 446 did not correctly ap- 
preciate the law laid down in Mahabir 


Gope’s case and it was on account of mis- 


appreciation of the same that a wrong law 
was laid down therein. It accordingly de- 
served to be overruled by the Full Bench. 


7. We have given our careful consi- 
deration to the argument advanced by the 
learned counsel for the appellant and find 
ourselves unable to accept his submission. It 
cannot be disputed that no person. can còn- 
fer a better title than what he possesses. The 
general rule, therefore, is that a lease execut- 
ed by a mortgagee in possession would come 
to an end and the rights of the person hold- 
ing under the same would get extinguished 
on the redemption of the mortgage. This 
rule is, however, subject to one exception 
which is incorporated in Section 76 (a) of 
the Transfer of Property Act. The excep- 
tion is that if during the subsistence of the 
mortgage, the mortgagee, like an ordinary 
prudent man, lets out the mortgaged pre- 
mises and enters into a bona fide transac- 
tion In connection therewith, in that event 
the rights of such a person admitted to ten- 
ancy would not get automatically extinguish- 
ed on redemption of the mortgage. The 
person, so let in, would be entitled to con- 
tinue in occupation of the premises as a 
` jtenant of the mortgagor after redemption. 
The principle, behind Section 76 (a) of the 
Transfer of Property Act, appears to be 
based on the hypothesis that in case a mort- 
gage had not been executed and the mort- 
gagor as owner had remained in possession, 
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he would have also similarly let out the pre- 
mises and, therefore, if instead of the mort- 
gagor, the mortgagee, who came in his place, 
did the same, it would be considered as bind- 
ing on the mortgagor as well. The rights 
acquired by a tenant as a result of such 
letting to continue in possession would not 
lapse with the redemption of the mortgage. 
8. We may now advert to some of 
the cases which were cited before us by the 
learned Counsel for the appellant, in support 
of his proposition,’ that the rights of a 
lessee admitted by a mortgagee in possession 
came to an end on the redemption of the 
mortgage. The first decision relied on is in 
Mahabir Gope’s case AIR 1952 SC 205. The 
passage on which reliance was placed by the, 
counsel for the appellant is quoted below:— 


“The general rule is that a person can- 
not by transfer or otherwise confer a better 
title on another than he himself has. A 
mortgagee cannot, therefore, create an inte- 
rest in the mortgaged property which will 
enure beyond the termination of his interest 
as mortgagee. Further, the mortgagee, who 
takes possession of the mortgaged property, 
must manage it as a person of ordinary pru- 
dence would manage it if it were his own; 
and he must not commit any act which is 
destructive or permanently injurious to the 
properiy; see Section 76, sub-clauses (a) and 
(e) of the Transfer of Property Act. It fol- 
lows that he may grant leases not extending 
beyond the period of the mortgage; any 
leases granted by him must come to an end 
at redemption. A mortgagee cannot during 
the subsistence of the mortgage act in a 
manner detrimental to the mortgagor’s inte- 
rests such as by giving a lease which may 
enable the tenant to acquire permanent or 
occupancy rights in the land thereby defeat- 
ing the mortgagor’s right to ‘khas’ possession; 
it would be an act which would fall within 
the provisions of Section 76, sub-clause (e) 
of the Transfer of Property Act.” 


It was submitted on the basis of the above 
observations of the Supreme Court that a 
mortgagee, who takes possession of the mort- 
gage property, cannot commit any act, which 
is destructive of or injurious to the property 
and as letting of the premises to a tenant 
would amount to causing permanent injury 
to the interest of the mortgagor, such a 
transaction should be held not binding on 
him. The learned Counsel at this place also 
emphasised that a mortgagee in possession 
could make arrangement with regard to a 
property only for the period his’ mortgage 
were subsisting. - He could not-in the course 
of management act in a manner so as to pre- 
judice the right of the mortgagor to get 
back possession from the person inducted in 
possession. He further submitted that, in 
case, during the period of possession of a 
tenant while the mortgage was subsisting, 
some competent Jegislation was passed con- 
ferring any right on such a person inducted 
in possession, in that event the person so in- 


ducted would be entitled to receive the bene- 
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fits of the same. But in the absence of any 
such legislation conferring any right on the 
tenant of the mortgagee, the tenant would 
simply be a trespasser liable to eviction Irres- 
pective of the fact that such letting might 
have been a prudent act within the meaning 
‘of Section 76 (a) of the Transfer of Pro- 
perty Act. The effect of Section 76 (a) of 
the Transfer of Property Act, according to 
his submission, is only this that a mortgagee 
in’ possession is permitted to let out the pre- 
mises for the period of the mortgage. It does 
not, according to him, confer any suth 
power of management on the mortgagee that 
a tenant inducted by him acquires a right to 
continue in possession even after the redemp- 
tion of the mortgage. This argument of the 
learned Counsel appears to be wholly unten- 
able. Section 76 (a) of the Transfer of Pro- 
perty Act is an exception to the general rule, 
namely, that no mortgagee can create a right 
which may enure even after due redemption. 
Once it is held that Section 76 (a) of the Act 
is an exception to this rule, it will necessarily 
follow that a person inducted in possession 
by a mortgagee during the subsistence of the 
mortgage will be entitled to continue in pos- 
session even after redemption. There will 
be no change from his status of a tenant to 
that of a trespasser. We may here quote a 
passage from Mahabir Gope’s case which 
fully supports the view which we are taking: 


“A permissible settlement by a mortgagee 
in possession with a tenant in the course of 
prudent management and the springing up of 
rights in the tenant conferred or created by 
statute based on the nature of the land and 
possession for the requisite period is a differ- 
ent matter altogether. It is an exception to 
the general rule. The tenant cannot be eject- 
ed by the mortgagor even after the redemp- 
tion of the mortgage. He may become an 
occupancy ‘raiyat’ in some cases and a non- 
occupancy ‘raiyat in other cases. But the 
settlement of the tenant by the mortgagee 
must have been a bona fide one. This excep- 
tion will not apply in a case where the terms 
of the mortgage prohibit the mortgagee from 
making any settlement of tenants on the land 
either expressly or by necessary implication.” © 

9, In Mahabir Gope’s case the Patna 
High Court, while deciding the appeal, had 
found that the mortgage deed of that case 
did not entitle the mortgagee to settle the 
land with the tenants. Rather it contained a 
prohibition clearly providing that the mort- 
gagee ‘would keep the land in his possession 
alone. 
the High Court was of the opinion that the 
transaction of letting by the mortgagee was 
not bona fide. This finding was affirmed 
by the Supreme Court. In this view of the 
matter ‘the Supreme Court refused to accept 
that the tenants inducted in possession had 
any right to continue in possession even after 
redemption. Despite the above finding the 
Supreme Court held that it was not correct 
that in every case the rights of a lessee ad- 
mitted in tenancy would get extinguished 


In view of this term in the mortgage, - 
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with the redemption of the mortgage. This 
was the normal feature in a case of letting 
by the mortgagee. But there was an excep- 
tion to this general rule. which, according to 
it, was contained in Section 76 (a) of the 
Transfer of Property Act. Accordingly the 
Supreme Court held that when letting would 
be bona fide and during the course of pru- 
dent management, the tenant or lessee could 
not be considered as a trespasser on redemp- 
tion. : 

10. The next decision of the Supreme 
Court which may be noticed in Harihar Pra- 
sad Singh v. Deo Narain Prasad, AIR 1956 
SC 305. The law laid down by the Supreme 
Court in this regard is to be found in para- 
graph 13 of the said judgment, which is re- 
produced below: 

“The law is that a person cannot confer 
on another any right- higher than what he 
himself possesses, and therefore, a lease creat- 
ed by a usufructuary mortgagee would nor- 
mally .terminate on the redemption of the 
mortgage. Section 76 (a) enacts an exception 
of this rule. If the lease is one which could 
have been made by the owner in the course 
of prudent management, it would be binding 
on the mortgagors, notwithstanding that the 
mortgage has been re-deemed. Even in such 
a case, the operation of the lease cannot ex- 
tend beyond the period for which it was 
granted.” ‘ 

11. These ‘observations of the Sup- 
reme Court in Hari Har Prasad’s case AIR 
1956 SC 305 leave no room for doubt that 
a tenancy which had been created during 
the continuance of a valid mortgage could 
enure even after its redemption if the same 
had been contracted in the course of pru- 
dent management. In this regard, we res- 
pectfully agree with the following observa- 
tions made by the Division Bench in Habib 
Seth’s case 1968 All LJ 446:— 


“Whatever doubts may have arisen re- 
garding the status of a tenant of the mort- 
gagee after redemption of the mortgage from 
the decision in Mahabir Gope’s case, AIR 
1952 SC 205, this observation (quoted by us 
in this judgment above in Hari Har Prasad’s 
case AIR 1956 SC`305) clearly supports the 
view that where the mortgagee has let out in 
the course of the prudent management, the 
tenancy would enure after redemption of 
the mortgage, and that it would bind the 
mortgagor.” 


12. The next case to which a refer- 
ence may now be made is reported in Asa 
Ram v. Mst. Ram Kali, AIR 1958 SC 183. 
In this case Ram Prasad and Udai Raj were 
the original owners.. They executed a usu- 
fructuary mortgage in favour of Dwarika 
Prasad, Naubat Singh and Munshi Lal. In 
1941 Ram Prasad, the sarviving mortgagor, 
filed a suit for redemption. The suit was 
ultimately decreed and the mortgage was re- 
deemed. When the mortgagor, Ram Prasad 
sought, to take possession, he was obstruct- 
ed by Govind Sahai and Bhagwan Sahai. 


Thereafter a suit under Section 180 of the 
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U. P. Tenancy Act was filed for ejectment 
of Govind Sahai and Bhagwan Sahai. They 
defended the suit on the plea that they were 
not trespassers but were hereditary tenants 
and could not be ejected. The matter ulti- 
mately came to the Supreme Court. The 
Supreme Court, while dealing with the rights 
of the mortgagee in possession to let out the 
land, declared— 


“The law undoubtedly is that no person 
can transfer property so as to confer on 
transferee a title better than what he. pos- 
sesses. Therefore, any transfer of any pro- 
perty mortgaged, by the mortgagee must 
cease, when the mortgage is redeemed, Now, 
Section 76 (a) provides that a mortgagee in 
possession. must manage the property as a 
person of ordinary prudence would manage 
if it were his own. Though this is an obliga- 
tion caused on the mortgagee, the authorities 
have held that an agricultural lease created 
by him would be binding on the mortgagor 
even though the mortgage has been redeem- 
ed, provided it is of such a character that 
a prudent owner of property would enter 
into it in the usual course of management. 
This being in the nature of an exception, it 
is for the person who claims the benefit 
thereof, to strictly establish it.” 


13. If we may say so respectfully 
these observations of the Supreme Court have 
made the position abundantly clear and it is 
not possible to argue in the face of the law 
laid down by the Supreme Court that a lessee 
admitted in possession by the mortgagee in 
a prudent manner would not be entitled to 
continue in possession after redemption `of 
the mortgage. The Supreme Court in the 
case cited had found that the mortgagee did 
not act prudently in letting out the land and it 
was on this finding that it refused to confer 
the benefits of the tenancy law which were 
being claimed by the tenant inducted in pos- 
Session. 


14. The next case is reported in Pra- 
bhu v. Ram Deo (AIR 1966 SC 1721). In 
that case a usufructuary mortgage of the 
land had been executed by the father of the 
appellant. During the continuance of the 
said mortgage the respondents were admitt- 
ed as tenants. The mortgage was eventual- 
ly redeemed and in spite of the redemption 
decree the respondents continued in posses- 
sion. On these facts the question which 
arose for decision before the Supreme Court 
was whether the respondents, who had been 
inducted into the land as tenants by the usu- 
fructuary mortgagee, could be ejected by the 
appellant on the ground that the mortgage 
in question had been redeemed. The res- 
pondents claimed immunity from eviction on 
the basis that by virtue of Section 15 of the 
Rajasthan Tenancy Act 1955, possession of 
the respondents was unassailable. 


15. The Supreme Court referred to 
its earlier decisions given in Hari Har Prasad 
and Mahabir Gope’s case AIR 1956 SC 305 
and AIR 1952 SC 205 and held: 
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“It must be remembered that these ob- 
servations were made by reference to the nor- 
mal relationship between the mortgagor and 
the mortgagee and their respective rights and 
obligations as determined by relevant provi- 
sions of the Transfer of Property Act. Hav- 
ing made these observations, however, this 
Court has taken the precaution to point out 
that even in regard to tenants inducted into the 
land by a mortgagee cases may arise where 
the said tenants may acquire rights of spe- 
cial character by virtue of statutory provi- 
sions which may, in the meanwhile, come 
into operation. A permissible settlement 
_by a mortgagee in possession with a tenant 
in the course of prudent management and 
the springing up of rights in the tenant con- 
ferred or created by statute based on the 
nature of the land and possession for the 
requisite period, it was observed, was a dif- 
ferent matter altogether. Such a case is clear- 
ly an exception to the general rule prescrib- 
ed by the Transfer of Property Act. It will 
thus be seen that while dealing with the nor- 
mal position under the Transfer of Property 
Act, this Court specifically pointed out that 
the rights of the tenants inducted by the 
mortgagee may conceivably be improved by 
virtue of statutory provisions which may 
meanwhile come into operation. That is 
precisely what has happened -in the present 
case. During the continuance of the mort- 
gage Section 15 of the Act came into ope- 
ration and that made the respondents Khate- 
dars who are entitled to claim the benefit 
of Section 161 of the Act.” 


16. In that case the Supreme Court 
accepted the finding of the High Court that 
the act of letting by the mortgagee in pos- 
Session Was a prudent act and having found 
so, held that the respondents of that appeal 
were not liable to eviction. The Supreme 
Court had occasion to deal with similar con- 
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troversy again in All India Film Corpora- 


tion Ltd, Case (1969) 3 SCC 79 
= (AIR 1969 NSC 185) (Supra). 
Hidayatullah, C. J., referred to the deci- 


sions of the Supreme Court given in Maha- 
bir Gope’s case AIR 1952 SC 205 and Asa 
Ram’s case AIR 1958 SC 183 (supra) and 
Stated the law in these words: 


i “A general proposition of law is that no 
person can confer on another a better title 
than he himself has. A mortgage is a trans- 
fer of an interest in specific immovable pro- 
perty for the purpose of securing repayment 
of a loan. A mortgagee’s interest lasts only 
as long as mortgage has not been paid off. 
Therefore, on redemption of the mortgage 
the title of the mortgagee comes to an end. 
A derivative title from him must ordinarily 
come to an end with the termination. of the 
mortgagee’s title. The mortgagee by creating 
a tenancy becomes a lessor of the property 
but his interest as lessor is conterminous with 
his mortgagee interest. Section 111 (c) 
of the Transfer of Property Act provides 
that a lease of immovable property deter- 
mines where the interest of the lessor in the 
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property terminates on or his power to dis- 
pose of the same, extends only to the hap- 
pening of any event — by the happen- 
ing of such event. The duration of the 
mortgagee’s interest determines his position 
as the lessor. The relationship of lessor and 
lessee cannot subsist beyond the mortgagee 
interest unless the relationship is agreed to 
by the mortgagor and, or a fresh relation- 
ship, is recreated. The mortgagor-or the 
persons succeeding to the mortgagor interest 
may elect to do. But if he does not, the 
lessee cannot claim any right beyond the 
terms of his original lessor interest. These 
propositions are well understood and find 
support in two rulings of this court in AIR 
1952 SC 205 and AIR 1958 SC 183. 

To the above propositions there is, how- 

ever, one exception that flows from Sec- 
tion 76 (a) which lays down the liability of 
a mortgagee in possession. It is provided 
there that when during the continuance of 
the mortgage the mortgagee takes possession 
of the mortgage property, he must manage 
the property as a person of ordinary pru- 
dence would manage if it were his own. 
From this it is inferred that action done 
bona fide and prudently -in the ordinary 
course of management, may bind even after 
the termination of the title of mortgagee in 
possession. This principle applies ordinarily 
to the management of agricultural lands and 
has seldom been extended to urban property 
so as to tie it in the hands of the lessees 
or to confer -on them the rights under the 
special statutes. To this action there is an 
exception. The lease will continue to bind 
the mortgagor or the person deriving inte- 
rest from him if the mortgagor had con- 
curred to grant it.” 
These observations of the Supreme Court in 
the above case lay down the same law as in 
the Division Bench of this Court in Habib 
Seth’s case 1968 All LJ 446. We are unable 
to find anything in this decision which may 
be said to be contrary to the law laid down 
by our High Court ‘in Habib Seth’s case. The 
Supreme Court has again accepted the excep- 
tion to the general rule which flows from 
Section 76 (a) of the Transfer of Property 
Act. It is a different thing that the Sup- 
reme Court did not find that the lessee ad- 
mitted by the mortgagee was entitled to de- 
rive the benefit of Section 76 (a) Transfer 
of Property Act as in its opinion the letting 
was not a prudent act. 


17. In the latest decision reported in 
(AIR 1972 SC 637), the Supreme Court has 
simply reiterated its earlier view expressed in 
Mahabir Gope’s case, AIR 1952 SC 205, Asa 
Ram’s case, AIR 1958 SC 183 and All India 
Film Corporation’s case, (1969) 3 SCC 79 = 
(AIR 1969 NSC 185). -o 

18. We, accordingly, do not find any 
substance ‘in the submission of the learned 
counsel for the appellant that the . decision 
given in Habib Seth’s case stands overruled 
impliedly on account of the subsequent pro- 
nouncements of the Supreme Court in All India 
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Corporation’s case and Sachalmal Parasram’s 


‘case, AIR 1972 SC 637. We find that the 


law was correctly laid down by the Division 
Bench in Habib Seth’s case 1968 All LJ 


446 and we, respectfully, agree with the 
same. 
19, The learned Counsel for the ap- 


pellant drew our attention to the last para- 
graph of Sachalmal’s case and pointed out 
that the Supreme Court had approved the 
decision of the Bombay High Court in 
Kamlakar and Co. v. Gulam Shafi Imam- 
bhai, AIR 1963 Bom 42 and Bhanshali Khu- 
shal Chand v. Shah Shamji Jivraj, AIR 1958 
Bom 53. It was submitted that in these two 
cases the Bombay High Court had earlier 
found that the rights of a tenant inducted 
In possession by the mortgagee got extin- 
guished with the redemption of the mort- 
gage. Accordingly, it was submitted that the 
Supreme Court had laid down the same law 
by affirming these two decisions. It appears 
that in Sachalmal Parasram’s case the Sup- 
reme Court had two points for consideration 
before it. The second point before it was 
as to whether a person who had been ad- 
mitted in tenancy could be considered as 2 
tenant for the purpose of conferring the 
benefit of the Rent Restriction Act. It was 
in this context that the Supreme Court found 
that the tenant of that case would not be a 
tenant covered by the definition of the Rent 
Restriction Act. Having so found it refer- 
red to the Bombay cases noticed above and 
approved what had been said in those cases 
with regard to the definitions of the words 
tenant’ and ‘landlord’. The Supreme Court, 
therefore, approved these two Bombay cases 
on the aforesaid limited point alone. The 
law laid down by the Supreme Court on 
the point, with which we are concerned in 
the present case, has already been discussed 
by us above. 

20. The learned Counsel for the ap- 
pellant at the end made a half hearted at- 
tempt to argue that the provisions of. Sec- 
tion 76 (a) of the Transfer of Property Act 
were not applicable to urban properties, and 
for this purpose he relied on the following 
observations of Hidayatullah, C. J., made 


in the All India Film Corporation case 
a SCC 79 = (AIR 1969 NSC 185) 
pra):— 


his principle ER on 
of agricultural 
lands and has seldom been tended ts urban 
property so as to tie it up in the hands of 


the lessee or to confer on them Tight 
special statutes.” ener 


21. - These observations in our opinio 
do not help the appellant at all. In the latter 
part of this very judgment the learned Chief 
J ustice clearly held that he was not going to 
decide as to whether the exception contained 
in Section 76 (a) of the Transfer of Property 


Act applied to urban properti 
he observed:-— properties or not, as 


“The case is thus not covered by the 
exception because we cannot hold that such 
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a long lease on such a small rent was an act 
of prudence, whether it was a bona fide act 
or not, and whether the exception can apply 
to urban property.” 


Apart from the above, the learned Counsel 
for the appellant could not show us anything 
on the basis of which he could tenably argue 
that the provisions of Section 76 (a) of the 
Transfer of Property Act did not apply to 
urban properties. A property situate in an 
urban area is as much immovable property 
as an agricultural land. We, therefore, do 
not find any good reason to hold that Sec- 
tion 76 (a) of the Transfer of Property Act 
“does not apply to urban properties. 


22. The learned Counsel for the ap- 
pellant wanted to argue some other points 
on the merits of the appeal. We, however, 
did not allow him to do so as this Full 
Bench had been constituted only for the pur- 
pose of considering the correctness of the 
decision ‘of the Division Bench given in 
Habib Seth’s case, 1968 All LJ 446. The 
case will now go ‘pack to the learned single 
Judge and it will be open to the appellant 
before him to argue the appeal on merits. 


23. We are accordingly of the opin- 
ion that the decision of the Division Bench 
in Habib Seth’s case 1968 All LJ 446 lays 
down the law correctly and we agree with 
the same. It is with this opinion that we 
return the papers to the learned single Judge 
for deciding the appeal on merits. 


M. N. SHUKLA, J.:— I agree. 
Answered accordingly. 
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Inderjeet Singh, Appellant v. The State 
of U. P. and others, Respondents. 


Special Appeal No. 181 of 1973, con- 
nected with Writ Petn. No. 4112 of 1973, 
D/- 12-9-1973, against judgment and order 
of Gopi Nath, J., in Misc. Writ No. 7746 
of 1972; D/- 5-3-1973. 


Index Note: — (A) U. P. Urban 
Buildings (Regulation of Letting, Rent and 
Eviction) Act, 1972 (13 of 1972), 
Section 43 (2), Clause (0) r/w Clauses (r) 
and (rr) and Section 20 (as amended by U. P. 
Civil Laws (Amendment) Act No. 37 of 
1972) and Rule 18 — Provisions of new Act 
(33 of 1972) inapplicable in disposal of pend- 
ing revisional proceedings under Section 7-F 
of the repealed Act (3 of 1947). 


Brief Note: — (A) Clause (0) of Sec- 
tion 43 (2) provides that the State Govern- 
ment may dispose of any revision under 
‘Section 7-F of the old Act pending imme- 
diately before the commencement of the new 
Act (33 of 1972) and that the decision shall 
be final. It was contended before the High 
Court that the State Government while dis- 
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posing of the pending revision ought to have 
applied the provisions of Section 21 of the 
new Act especially in view of the amend- 
ments made by the Civil Laws (Amendment) 
Act No. 37 of 1972. 


Held: There is a striking difference in 
the construction of clauses (a) to (g). and 
that of Clauses @ to (s) of Section 43 (2) 
of the new Act and that the legislature want- 
ed a distinction to be made between the pro- 
ceedings before the trial Court and those 
pending before the revisional authorities. The 
revisional proceedings are to be decided in 
accordance with the old Act. This position 
under clause (0) of Section 43 (2) is not af- 
fected by the amending Act 37 of 1972. Rule 
18 merely enables the landlord an alterna- 
tive remedy of proceeding in eviction under 
Section 21 of the new Act under certain cir- 
cumstances. However, Section 21 of the new 
Act cannot be considered in disposing of a 
pending revision filed under Section 7-F of 
the old Act nor can the revision be convert- 
ed into a proceeding under Section 21 of 
the new Act. (Paras 10 to 12) 


Index Note — (B) U. P. Urban 
Buildings (Regulation of Letting, Rent and 
Eviction) Act, 1972 (13 of 1972), Sec. 43 (2), 
clause (t) — Does not enable landlord to 
enforce orders of permission . obtained on 
grounds other than those in Section. 21 and 
directly invoke Section 23. (X-Ref:— Sec- 
tion 21 and Section 23.) (Para 13) 

Index Note: — (C) U. P. Urban Build- 
ings (Regulation of Letting, Rent and Evic- 
tion) Act, 1972 (13 of 1972), Section 21 — 
Pleadings to be amended by parties and at- 
tention invited to section. 

Brief Note:-— (C) On the assumption 
that Section 21 applied to Revisional proceed- 
ings under Section 7-F of the repealed Act 
pending before the Government, the High 
Court held that Revisional authority was not 
bound’ suo motu to consider the provisions 
of Section 21 and that its attention to Sec- 
tion 21 ought to have been invited by the 
party concerned by amending the pleadings. 

(Para 18) 
Cases Referred: Chronological Paras 
1973 All LY 450 = 1973 All WR (HC) 332, 
V. Misra v. State Govt. of U. P 5 
(1972) Writ Petn. No. 4704 of 1972 PAID, Dr 
(Capt.) H. E. Variava v. Mrs. Rustomji 
AIR 1970 SC 1 = (1970) 1 SCR 322, Shan- 
kar v. Krishnaji 5 
AIR 1968 SC 162 = (1967) 3 SCR 833, 
Kalawati Devi v. Commr. of Income Tax, 
West Bengal 
AIR 1968 SC 1165 (1968) 3 SCR 163, 
Nair Service Society v. K. C. An 


er 
AIR 1967 SC 795 = (1967) 1 SCR 771, 
Commr. of Income-tax, Gujarat V. Gir- 


dhar Das and Co. 
AIR 1965 All 572 == 1965 All LJ 88 (FB), 
Ram Kumar v. B aldeo 5 
AIR 1964 AH 213 = 1963 All LJ 731 FB), 
Manhoo Mal v. Mulloo 


1974 


AIR 1963 SC 553 = 
Ram Sarup v. Munsh 
AIR 1959 SC 577 = 


(1963) 3 SCR 858, 
i 4, 15, 16 
1959 Supp (1) SCR 


968, Kotturuswami v. Veeravva 4, r 
AIR 1958 Madh Pra 368 = 1958 Jab LJ 
549, Sonabai v. Board 


of Revenue, 
4 


M. P. 
AIR 1957 SC 875 = 1958 SCR 548, Surin- 
der Kumar v. Gian Chand 4, 15 
AIR 1956 Trav Co. 236 = 1956 Ker LT 
333, Vasudevan v. Jacob 5 
AIR 1955 SC 84 = 1955 Cri LJ 254, State 
of Punjab v. Mohar Singh 5 
AIR 1953 All 59 = 1952 All LJ 240, Ram 
Nath v. State 4 
AIR 1952 Cal 879 = 57 Cal WN 1 (FB), 
T. S. R..Sarma v. Nagendra Bala Debi 5 
1952 AC 109 = (1951) 2 All ER 587, East 
End Dwellings Co. Ltd. v. Finsbury 
Borough Council 5 
AIR 1951 All 485 = 1951 All LJ 56 (FB), 
Raghuraj Singh v. Sobhaman 5 
AIR 1950 EP 25 = 51i Cri LJ 459 (FB), 
Ram Singh v. The Crown 5 
AIR 1944 FC 1 = 45 Cri LJ 413, Piara 
Dusadh v. Emperor 5 
AIR 1941 FC 5 = 1940 FCR 84, Lachmesh- 
war Prasad v. Keshwar Lal 4, 14, 15 
(1934) 294 US 600 = 79 Law Ed 1082, 
Patterson v. Alabama 15 
(1907) 6 Cal LJ 74 = 11 Cal WN 732, Ram 
Ratan Sahu v. Mohant Sahu 15 


V. K. Khanna, S. C. Khare, Shanti Bhu- 
shan and A. N. Verma, for Appellant; Sri- 
pat Narain Singh, R. D. Gupta and Standing 
Counsel, for Respondents. 


MEHROTRA, J.:— This special appeal 
is directed against the order of a learned 
single Judge of this Court dismissing the writ 
petition filed by petitioner who is the appel- 
lant before us. The salient facts of the case 
are these: The petitioner is a tenant in a shop 
situated in Bazar Amroha Gate, Moradabad. 
Shri Ram Kumar, respondent No. 4, is the 
landlord of the shop. The landlord moved 
an application under Section 3 of the U. P. 
(Temporary) Control of Rent and Eviction 
Act, 1947 for permission to evict the peti- 
tioner in 1954. A compromise was effected 
between the landlord and the tenant in the 
said proceedings whereunder the tenant was 
to retain half of the shop while the remain- 
ing shop was to be given to the landlord. The 
application for permission was disposed of 
in terms of the compromise. It seems, how- 
ever, that the compromise was not given 
effect to and the tenant continued to be in 
occupation of the entire shop and he began 
to pay the increased rent of Rs. 65/- instead 
of the originally fixed rent of Rs. 40/- per 
month. In this connection a rent note was 
executed between the parties which is An- 
nexure-A to the writ petition. On 9-11-1970 
the landlord moved a second application 
under Section 3 of the U. P. Act No. 3 of 
1947 seeking permission to file a suit against 
the tenant for his eviction. The said applica- 
tion was allowed by the Rent Control and 
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Moradabad by his order 
dated 26-5-1971. A revision was taken out 
to the Commissioner, Rohilkhand Division, 
Bareilly -and the latter by his order dated 
29-4-1972 set aside the order of. the Rent 
Control and Eviction Officer and rejected the 
landlord’s application under Section 3. 
Against the order of the Commissioner a 
revision was filed by the landlord before the 
State Government under Section 7-F of the 
U. P. Act No. 3 of 1947. The landlord’s 
revision was allowed by the State Govern- 
ment on 15-11-1972 and permission was 
granted to the landlord to file a suit for the 
eviction of the tenant from the shop in ques- 
tion. The tenant felt aggrieved with the 
order passed under Section 7-F and moved 
the writ petition which has given rise to this 
special appeal. In the writ petition the tenant 
attacked the order of the State Government 
mainly on the ground that his needs had 
not been properly and adequately considered 
by the Government and that the alleged con- 
sideration by the said authority of the mate- 
rial on the record was a mere show and 
Jacked reality. It was also stated that cer- 
tain statements in the order passed under 
Section 7-F were factually incorrect and that 
certain material on the record was diregard- 
ed by the said authority. A counter-affidavit 
was filed on behalf of the landlord and there- 
after the tenant filed his rejoinder-affidavit 
in the writ proceedings. 


2. The learned single Judge dismissed 
the writ petition, inter alia, on the ground 
that the State Government had compared the 
needs of the two parties and its finding that 
the need of tħe landlord was genuine and 
pressing was based on the evidence and mate- 
rial on record and that the same was a find- 
ing of fact. It was also held that there was 
no error of law in the order of the State 
Government and, therefore, no interference 
was called for. In the special appeal Shri 
Shanti Bhushan, appearing on behalf of the 
appellant, has raised, in the main, the fol- 
lowing contention:— 

(1) On 15-11-1972 when the State Gov- 
ernment passed the impugned order under 
Section 7-F of the old Act, the new U. P. 
Act XII of 1972 had been placed on the 
Statute book and the old Act (U. P. Act M 
of 1947) stood repealed. Therefore, the 
State Government was bound to decide the 
controversy between the parties in terms of 
the provisions of the new Act. The State 
Government, however, decided the dispute 
without taking into consideration the provi- 
sions of the new Act. 

Two important changes brought about by 
the new Act are:— 


(i) Under Section 21 of the new Act a 
part of the accommodation can be released 
which could not be done undez the provisions 
of the old Act. 

(ii) Compensation is required to be 
awarded to the tenants of the business pre- 
mises which provision did not exist in the 
old Act. 


Eviction Officer, 
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Mr. Shanti Bhushan contended that both these 
considerations have been flouted by the au- 
thorities concerned. The State Government 
was moved to take into consideration the 
fact that the landlord had himself stated that 
his needs would be satisfied with half the 
shop and, therefore, the State Government 
could release half the shop under Section 21 
of the New Act. So far as the question of 
compensation is concerned Mr. Shanti Bhu- 
shan has developed the point in Writ Peti- 
tion No. 4112 of 1973, and we shall examine 
the contention while disposing of the said 
i tition. 
jg 5) The State Governments impugned 
order under Section 7-F suffers from incor- 
rect statements and arbitrariness. So far as 
this contention is concerned Shri Shanti Bhu- 
shan reiterated the submissions which were 
advanced before the learned single Judge. 


3. In support of his first contention 
Shri Shanti Bhusan contended that Section 6 
of the General Clauses Act was not attract- 
ed in view of the enactment of sub-section 
(2) of Section 43 of the new U. P. Act XM 
of 1972. The Legislature has expressed a 
contrary intention by enacting the said sub- 
section and in this connection reliance was 
placed on Kalawati Devi v. I. T. Commis- 
sioner (AIR 1968 SC 162 para 15). The 
counsel took us through various clauses of 
Section 43 (2) and contended that there was 
no rational basis for holding that in respect 
of the original proceedings under clause (a) 
of the said sub-section the provisions of the 
new Act will apply but not in respect of the 
revisional proceedings under , the old Act 
which remained pending at the commence- 
ment of the new Act. Further, it was argued 
that whenever the Legislature wanted the 
provisions of the old Act to remain applic- 
able despite the repeal of the said statute, 
it made an express statement to that effect 
in the various clauses of sub-section (2) of 
Section 43. The absence of such a state- 
ment in clause (m) and clause (o) went to 
show that the Legislature did not intend the 
revisional proceedings to be decided in terms 
of the old Act. Mr. Shanti Bhushan, in 
particular, drew our attention to clause (h) 
which provides for the amendment of the 
pleadings by the parties in view of the pro- 
mulgation of the new Act and submitted that 
the landlord was bound to amend his appli- 
cation under Section 3 in the light 
of the provisions of the new Act and since 
he failed to do so, it was not necessary for 
the tenant to amend his pleadings. Mr. 
Shanti Bhushan further contended that irres- 
pective of the position which might have 
prevailed at the initial stage. when the new 
Act was placed on the statute book, in view 
of the amendment brought about in Sec- 
tion 20 and in clause (r) of Section 43 (2) 
and further in view of the enactment of a 
new clause described as clause (rr), the in- 
tention of the Legislature became absolutely 
clear, that in any case after the said amend- 
ment the State Government was bound to 
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dispose of the controversy in terms of the 
provisions of the new Act. A point was also 
made that the considerations laid down in 
Rule 16 of the Rules framed under the new 
Act were bound to be noticed by the State 
Government and that it failed to do so. 


4. Lastly, Mr. V. K. Khanan appear- 
ing along with Mr. Shanti Bhushan, drew 
our attention to the following cases in sup- 
port of the contention that the appellate 
court has to consider the law as it prevails 
at the time of the hearing of the appeal 
and not the law as it stood at the trial 
stage:— 

Lachmeshwar Prasad v. Keshwar Lal, 
AIR 1941 FC 5; Surinder Kumar v. Gian 
Chand, AIR 1957 SC 875; Kotturuswami v. 
Veeravva, AIR 1959 SC 577; Ram Swarup 
v. Munshi, AIR 1963 SC 553: Nair Service 
Society v. K. C. Alexander, AIR 1968 SC 
1165; Manhoo Mal v. Mullo, AIR 1964 
a oe (FB); Ram Nath v. State, AIR 1953 


5. The Advocate-General, appearing 
on behalf of the State concerned himself 
only with the limited question as to whether 
the provisions of the new Act or of the old 
Act would be applicable to the disposal of a 
petition under Section 7-F of the old Act 
pending on the date of the promulgation of 
re new Act. His main contentions are 

ese: 


(1) The scheme of the new Act differs 
in fundamental respects from that of the 
old Act. The new Act contemplates only 
one appeal against an order passed under 
Sec. 21 whereas under the old Act there were 
in substance two appeals provided against an 
order under Section 3 of the old Act grant- 
ing permission to the landlord to sue the 
tenant for eviction. A revision to the Com- 
missioner under Section 3 (4) and thereafter 
another revision to the State Government 
under Section 7-F were basically appeals even 
though described as revision vide Shankar v. 
Krishnaji, AIR 1970 SC 1. The powers of 
the said appellate courts were co-extensive 
with the powers of the District Magistrate 
in the matter of granting permission. In the 
new Act, there is no power analogous to the 
powers of the State Government under Sec- 
tion 7-F of the old Act. Counsel traced the 
historical background of Section 3 and Sec- 
tion 7 of the old Act, the amendments ef- 
fected in the said sections in 1952 and 1954 
and in this connection brought to our notice 
the majority decision in the Full Bench case 
reported in Ram Kumar v. Baldeo, (1965) 
All LJ 88 = (AIR 1965 All 572) (FB). It 
was contended that Section 21 of the new 
Act is fundamentally different from the frame- 
work of the old Act inasmuch as while 
under the old Act a landlord had to obtain 
a permission for filing a suit and thereafter 
he had to get a decree from a Civil Court on 
the basis of the permission and lastly he had 
to execute such a decree in the execution 
proceedings, in Section 21 of the new Act 
a provision is improvised whereby speedy re- 
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lief is granted to the landlord for ejecting 
his tenant. In other words, Section 21 is a 
combination of the permission, suit and ¢xe- 
cution proceedings. It “was submitted that 
a very clinching argument was required to 
establish that the second appellate authority 
under the old Act ie., the State Govern- 
ment is bound to concern itself with the pro- 
visions of Section 21 of the new Act when 
there is no provision for a second appeal in 
the new Act and no provision similar to Sec- 
tion 7-F of the old Act. 

(2) Clause (h) of su 
tion 43 of the new Act is confined to the 
amendments of the pleadings at the trial 
stage. It was pointed out that clauses (a) 
to (g) preceding clause (h) are concerned wit 
the proceedings at the trial stage. Clause (h) 
is not applicable to the proceedings contem- 
plated under the various clauses which follow 
clause (h). 

(3) The Advocate-General drew our at- 
tention to clauses (i), (j) and (k) of sub-sec- 
tion (2) of Section 43 of the new Act and 
submitted that under the said clauses the 
orders of the District Magistrate referred to 
therein acquired finality either before the 
commencement of the new Act or after the 
commencement of the new Act after an ap- 
peal to the District Judge. Similarly various 
other clauses under sub-section (2) of Sec- 
tion 4 enabled the authorities to dispose of 
the proceedings which happened to be pend- 
ing at the commencement of the new Act 
and the orders passed by such authorities be- 
came final under the provisions of the new 
Act. It was contended that while the newly 
added clause (rr) deals with the enforceabi- 
lity of orders of permission (based on grounds 
mentioned in Section 21) which became final 
either before or after the commencement of 
the new Act, clause (t) deals with the en- 
forceability of other orders referred to in the 
various clauses of Section 43 (2). 


-section (2) of Sec- 


(4) Reliance was placed on Section 6 of 
the General Clauses Act and attention was 
involved to the following cases: 


Piara Dusadh v. Emperor, AIR 1944 FC 
1; T. S. R. Sarma v. Nagendra Bala Devi, 
AIR 1952 Cal 879: Vasudevan v. Jacob, AIR 
1956 Trav Co 236; Ram Singh v. The Crown, 
AIR 1950 EP 25; Raghuraj Singh v. Sobha- 
man, AIR 1951 All 485 (FB); Sonabai v. 
Board of Revenue, AIR 1958 Madh Pra 368; 
State of Punjab v. Mohar Singh, AIR 1955 
SC 84: I-T. Commr., Gujarat v. Girdhar 
Das and Co., AIR 1967 SC 795; V. Misra vV. 
State Govt. of U. P., 1973 AH LJ 450. 


(5) Deeming provisions must be given 
full effect and in this connection the weli 
known passage in East End Dwellings Co. 
Ltd. v. Finsbury Borough Council, 1952 AC 
109 at p. 132 was placed before us where 
Lord Asquith observed as under: 

“If you are bidden to treat an imaginary 
state of affairs as real, you must surely, un- 
less prohibited from doing so, also imagine 
as real the consequences and incidents which, 
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if the putative state of affairs had in fact 
existed, must inevitably have flowed from or 
accompanied it. One of these in this case 1s 
emancipitation from the 1939 level of rents. 
The statute says that you must imagine a 
certain state of affairs; it does not say that 
having done so, you must cause or permit 
your imagination to boggle when it comes to 
ae inevitable corollories of that state of af- 
airs.” 

6. The Advocate General in the end 

placed reliance on a single Judge unreport- 
ed decision of this Court in Writ Petn. 
No. 4704 of 1972 (All) Dr. (Capt.) H. E. 
Variava v. Mrs. Rustomji. 
OR Shri Sripat Narain Singh, appear- 
ing on behalf of the respondent-landlord, 
while in general adopting the contentions of 
the Advocate General, made the following 
points: 


(1) There is a striking difference in the 
phraselogy which has been used in clauses 
(a) to (g) of sub-section (2) of Section 43 and 
that which has been used in clauses follow- 
ing the former bunch of clauses. 


(2) Even if the State Government was 
required to take into consideration the pro- 
visions of clause (a) and clause (b) of Sec- 
tion 21 (1) of the new Act, still, the impugn- 
ed order was good inasmuch as it was not 
disclosed how and in what manner the said 
provisions were contravened. Counsel argu- 
ed that in clause (rr) reference has been made 
to grounds specified in sub-section (1) or 
sub-section (2) of Section 21 and the State 
Government was not required to take into 
consideration the provisions of Rule 16 of 
the Rules framed under the new Act. Coun- 
sel incidentally contended that Rule 16 was 
not mandatory and if it was interpreted as a 
mandatory provision then it was ultra vires 
as it was in conflict with the provisions of 
Section 21 of the Act. 


(3) The new Act, as it stood before its 
amendment in September 1972 by the Civil 
Laws (Amendment) Act No. XXXVII of 
1972, left no scope for doubt that the Legis- 
lature intended that the petitions under Sec- 
tion 7-F arising out of permission proceed- 
ings were to be disposed of in accordance 
with the old Act if they were pending at the 
commencement of the new Act. The un- 
amended Section 20 read with clause (r) of 
sub-section (2) of Section 43 of the new Act 
clearly provided for the filing of suits after 
the commencement of the new Act on the 
basis of permission granted by the District 
Magistrate or by the revisional authorities 
under the old Act or by the appellate autho- 
rity under the new Act and which acquired 
finality in terms of clauses (i), (1), (m) and 
(0). Counsel submitted that the effect of the 
amendment was a limited one. After the 
amendment no suit could be filed on the 
basis of such permission and the only way 
to enforce the order of permission was 
through a recourse to the newly added 
clause (rr). It was contended that the ques- 
tion of enforceability of an order was a 
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Separate matter and was not a relevant con- 
sideration in deciding the question whether 
the old or the new Act would be applicable 
to the pending permission proceedings under 
Section 7-F of the old Act. It was empha- 
sised that no amendments (were) effected in 
clauses (i), (1), Gn) or clause (o) (there is a 
slight amendment in clause (o) but that is not 
relevant) and the nature, scope and content 
of the said clauses could not be affected by 
some amendment in certain other provisions 
of the new Act. Reliance was placed on the 
Rule of Interpretation as laid down in the 
following statement from Maxwell on Inter- 
pretation of Statutes, Eleventh Edition, p. 58. 


“The words of a statute will, generally, 
be understood in the sense which they bore 
when it was passed.” 


(4) Mr. Singh contended that his client 
had never made any admission that his needs 
could be satisfied with half the portion of the 
shop in question. Actually, he needed the 
full shop but with a view to purchase peace 
and to avoid litigation, he had expressed a 
willingness to agree to a division of the shop 
but as the said offer was not acceptable to 
the tenant, therefore, the authorities could 
not compel his client to abide by his offer 
which had been made as long back as in 
1970. In this connection, Mr. Singh drew 
our attention to the relevant material on re- 
cord. 


(5) Lastly, Mr. Singh made his submis- 
sion regarding the question of compensation 
payable to a tenant under Section 21. How- 
ever we shall notice his contention in this 
regard in the connected Writ Petition No. 
4112 of 1973. 


8. Mr. Shanti Bhushan, in reply, con- 
tended that Rule 16 of the Rules framed 
under the new Act is not ultra vires as It 
is not inconsistent with the provisions of 
Section 21 of the new Act. It was also con- 
tended that the provisions of Section 21 leave 
a discretion to the Prescribed Authority 
either to release or not to release the accom- 
modation even if the landlord makes out a 
case for the grant of such release. He fur- 
ther submitted that there was no necessity to 
effect changes in clause (0) of sub-section (2) 
of Section 43 while effecting changes in Sec- 
tion 20 and clause (r) of sub-section (2) of 
Section 43 as clause (o) merely prescribes a 
forum and is silent as to the law which is 
to govern the disposal of the pending peti- 
tions for permission. 


9. We have summarised the conten- 
tions of the learned Counsel in some details 
as we believe that this course will pinpoint 
the real controversies between the parties. At 
the outset it must be said that the petitioner 
in the writ petition did not raise the question 
of the applicability of the provisions of the 
new Act to the petitions under Section 7-F 
of the old Act pending at the commencement 
of the new Act. It is a fact that in the writ 
petition a statement has been made that the 
landlord desired only half the shop in ques- 
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tion and hence permission was illegally grant- 
ed to him for the full shop. However, nei- 
ther in the grounds set out in the writ peti- 
tion nor at the time of argument before the 
learned single Judge the contention was rais- 
ed that the State Government acted illegally 
in deciding the petition under Section 7-F of 
the old Act, Despite this aspect of the matter 
we permitted Shri Shanti Bhushan to raise the 
question in view of the importance attached 
to the question. 


10. It must be admitted that the ques- 
tion raised is not free from difficulty and 
this difficulty has been further enhanced due 
to the inapt phraseology in which Section 43 
of the new Act is couched. In our view, 
however, looking to the striking difference in 
the construction of clauses (a) to (g) and that 
of clauses (i) to (s) of Section 43 (2) of the 
new Act, it seems that the Legislature want- 
ed a distinction to be made between the pro- 
ceedings before the trial Court and those 
pending before the revisional authorities. For 
example, clause (a) lays down as under:— 

“(a) Any application or proceedings pend- 
ing immediately before the commencement 
of this Act before the District Magistrate 
under Section 3 of the old Act shall stand 
transferred to the prescribed authority hav- 
ing jurisdiction and shall be deemed to be 
an application or proceeding under Sec. 21 
of this Act and shall be disposed of in ac- 
cordance with the provisions of this Act.” 
In contrast, clause (0) lays down: 


“Any revision under Section 7-F of the 
old Act pending immediately before the com- 
mencement of this Act before the State Gov- 
ernment against any order of the Commis- 
sioner passed under sub-section (3) of Sec- 
tion 3 or sub-section (4) of Section 7-F of the 
old Act shall be disposed of by the State 
Government and its decision shall be final;” 
It is clear that it merely lays down that the 
State Government shall dispose of the revi- 
sion under Section 7-F of the old Act and 
that such decision shall be final. Nothing has 
been said that the disposal will be in accord- 
ance with the new Act. Such a statement 
does occur in clause (a), in clause (b), in 
clause (c), in clause (f) and in clause (g); 
clause (e) relating to proceedings under Sec- 
tion 7-C is an exception to the general rule 
governing the trial court proceedings, name- 
ly, that the provisions of the new Act will 
(sic—apply to) such proceedings. Therefore, 
in clause (e) an express mention has been 
made that the procedings under Section 7-C 
shall be continued to be governed by the old 
Act. In the context in which clause (h) 
occurs we think that it is confined to the 
trial court proceedings and it has no appli- 
cation to the revisional proceedings which 
were pending on the date of the commence- 
ment of the new Act. 


11. It is not necessary to decide whe- 
ther Section 6 of the General Clauses Act 
will or will not apply in view of the enact- 
ment of sub-section (2) of Section 43 as we 
hold that looking to the juxtaposition in 
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which the various clauses dealing with the 
trial court proceedings are placed in relation 
to the clauses dealing with the revisional pro- 
ceedings, and taking into consideration the 
marked difference in the phraseology of the 
two categories of these clauses, the legisla- 
tive intention seems to be that while at the 
trial stage the parties should be enabled to 
amend their pleadings in the light of the new 
enactment, in respect of the revisional pro- 
ceedings the same should continue to be de- 
cided in accordance with the old Act. 


12. In this connection, the scheme 
of the Act before its amendment by U. P. 
Act No. XXXVII of 1972 (Civil Laws -(Am- 
endment) Act) may be examined in contrast 
to the amended position. The unamended 
sub-section (1) of Section 20 of the new Act 
laid down as under:— 


“(1) Save as provided in sub-section (2), 
or in clause (r) of sub-section (2) of Section 
43, no suit shall be instituted for the evic- 
tion of a tenant from a building, notwith- 
standing the determination of his tenancy by 
efflux of time or on the expiration of a no- 
tice to quit or in any other manner: 


Provided that nothing in this sub-sec- 
tion shall bar a suit for the eviction of a 
tenant on the determination of his tenancy 
by efflux of time where the tenancy for a 
fixed term was entered into by or in pursu- 
ance of a compromise or adjustment arrived 
at with reference to a suit, appeal, revision 
or execution proceeding, which is either re- 
corded in court or otherwise reduced to writ- 
ing and signed by the tenant.” 


By the Amending Act the words “or in clause 
(r) of sub-section (2) of Section 43” were 
deleted. The unamended clause (r) in Sec- 
tion 43 (2) laid down as under:— 


“(r) Any suit for the eviction of a tenant 
instituted with the permission referred to in 
Section 3 of the old Act or any proceeding 
arising out of such suit, pending immediately 
before the commencement of this Act, may 
be continued and concluded as if this Act had 
not been passed, and likewise, any suit for 
eviction with such permission referred to in 
clause (i), clause (1), clause (m) or clause (0) 
may be instituted after the commencement 
of this Act;” 


By the Amending Act the words “and like- 


wise any suit for eviction with such permis- 
sion referred to in clause (i), clause (Ð, 
clause (m) or clause (0) may be instituted 
after the commencement of this Act;” were 
deleted. By the Amending Act a new cl. (rr) 
was added which reads as follows:— 


“(rr), Where any permission referred to 
in Section 3 of the old Act has been obtained 
on any ground specified in sub-section (1) or 
sub-section (2) of Section 21, and has become 
final, either before the commencement of this 
Act, or in accordance with the provisions of 
this sub-section, after the commencement of 
this Act, and a suit for the eviction of the 
tenant has not been instituted, the landlord 
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may apply to the prescribed authority for 
his oN under Section 21, and thereupon 
the prescribed authority shall order the evic- 
tion of the tenant from the building under 
tenancy, and it shall not be necessary. for 
the prescribed authority fo satisfy itself 
afresh as to the existence of any ground as 
aforesaid, and such order shall be final and 
shall not be open to appeal under Sec- 
tion 22.” 
Rule 18, framed under the new Act, lays 
down as under:— 

“Avoidance of multiplicity of proceed- 


gs. 

(1) Where an application of a landlord 
against any tenant for permission to file a 
suit for eviction under Section 3 of the old 
Act, on any ground mentioned in Section 21 
(1) has been finally allowed or rejected on 
merits either before or after the commence- 
ment of the Act whether by the District 
Magistrate or on revision by the Commis- 
sioner or the State Government or under 
clause (i) or clause (m) of Section 43 (2) by 
the District Judge, and the landlord instead 
of filing a suit for eviction makes an appli- 
cation under Section 21 on the same grounds 
within a period of six months from such 
decision or from the commencement of the 
Act, whichever is later the prescribed autho- 
rity shall accept the findings in those proceed- 
ings as conclusive: 


Provided that the period during which 
the operation of any permission as aforesaid 
is stayed by order of any Court or autho- 
rity shall be excluded in computing the said 
period of six months. 


(2) Where an application of a landlord 
against a tenant under Section 21 for the 
release of any building or any specified part 
thereof or any surplus land appurtenant to 
such building is rejected on merits and a 
fresh application on the same ground is made 
within a period of one year from that deci- 
sion, the prescribed authority shall accept the 
findings in those proceedings as conclusive.” 
Taking into consideration all these provisions 
it seems clear that before the amendments 
brought about by U. P. Act No. XXXVII of 
1972 the Legislature intended that the per- 
mission proceedings pending at the revisional 
Stage at the commencement of the new Act 
should continue on the old basis and the 
landlord could enforce the permission ob- 
tained by him by filing a regular suit. How- 
ever, Rule 18 gave him an alternative remedy 
also. He could instead of filing a regular 
suit enforce the permission by an application 
to the prescribed authority under Section 21 
and the prescribed authority was bound to 
accept the findings in the permission proceed- 
ings as conclusive. However, the landlord 
could do so only if the permission was grant- 
ed on any grounds mentioned in Section 21 
sub-section (1). This rule is described as 
aiming at avoidance of multiplicity of pro- 
ceedings. After the amendments effected by 
the Amending Act, the right to file a suit 
on the basis of permission has been taken! 
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away and the only way to enforce such per- 
mission is through an application to the pres- 
cribed authority. Again, the requirement is 
that the permission should have been obtained 
on any grounds specified in sub-section (1) 
or sub-section (2) of Section 21. We hold 
that the Amending Act had a limited effect, 
namely, of taking away the remedy of a suit 
to enforce the order of permission. The 
amendment did not go to the extent of con- 
verting permission proceedings pending at 
the revisional stage into full-fledged pro- 
ceedings under Section 21. Revisional pro- 
ceedings in the matter of permission conti- 
nued to retain their character as such and 
continued to be governed by the provisions 
of the old Act. However, it was realised 
that in the large majority of cases permis- 
sion proceedings were likely to be on the 
basis of the grounds specified in sub-section 
(1) of Section 21, i.e., either the landlord 
sought the permission on the basis of bona 
fide personal need to occupy the accommo- 
dation or with a view to reconstruct the 
building. Therefore, it was thought reason- 
able that the landlords obtaining such per- 
mission on the said grounds should obtain 
their remedy expeditiously with the aid of 
Section 21 of the new Act. No hardship was 
likely to be caused to the great majority of 
the landlords by the fact that their right to 
institute a suit for the enforcement of the 
order of permission was taken away from 
them. We find considerable force in the 
argument of Mr. Sripat Narain Singh that 
the Amending Act basically left clause (o) 
intact and its scope and content could not be 
taken to have undergone a complete change 
by the amendment in certain other provisions 
of the new Act which have the effect of 
disabling the landlords from instituting suits 
on the basis of the permission. 


13. We do not accept the contention 
of the Advocate-General that clause (t} of 
sub-section (2) of Section 43 enables the land- 
lords to enforce the orders of permission ob- 
tained by them on grounds other than those 
specified in Section 21. No decision is given 
by the State Government under any of the 
clauses referred to in sub-section (2) of Sec- 
tion 43. Moreover, it is not clear as to how 
the State Government’s decision “will be an 
order of the competent authority under the 
corresponding provisions of this Act.” Fur- 
ther, it would be somewhat extraordinary 
that whereas those landlords who have ob- 
tained permission on grounds specified in 
Section 21 should have to move an applica- 
tion under Section 21, the other landlords 
who have obtained permission on grounds 
other than those mentioned in Section 21 
should be enabled to by-pass Section 21 and 
Should straightway invoke the aid of Sec- 
tion 23 of the new Act. 


14, We may now examine the con- 
tention of Mr. Shanti Bhushan that the ap- 
pellate courts are bound to take notice of the 
changes brought about in the statute during 
the pendency of the appeals. The leading 
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case, of course, is AIR 1941 FC 5, Head note 
(b) on page 5 lays down as under:— 

“The hearing of an appeal under the 
procedural law of India is in the nature of 
re-hearing and therefore in moulding the 
relief to be granted in a case on appeal, the 
appellate Court is entitled to take into ac- 
count even facts and events which have come 
into existence after the decree appealed against. 
Consequently, the appellate Court is competent 
to take into account legislative changes since 
the decision in appeal was given and its 
powers are not confined only to see whether 
the lower Court’s decision was correct accord- 
ing to the law as it stood at the time when 
its decision was given.” 


15. The Federal Court pronounce- 
ment has been approved by the Supreme 
Court in a number of cases vide AIR 1957 
SC 875; AIR 1959 SC 577; AIR 1963 SC 553 
and AIR 1968 SC 1165. In this connection, 
para 29 of AIR 1968 SC 1165 may be ex- 
tracted and is reproduced below: 


“Now it is a fixed principle of law that 
a suit must be tried on the original cause 
of action and this principle governs not only 
the trial of suits but also appeals. Indeed 
the appeal being a continuation of the suit 
new pleas are not considered. If circum- 
stances change they can form the subject 
of some other proceedings but need not 
ordinarily be considered in the appeal. To 
this proposition there are a few exceptions. 
Sometimes it happens that the original relief 
claimed becomes inappropriate, or the law 
changes affecting the rights of the parties. 
In such cases courts may allow an amend- 
ment pleading the changed circumstances. 
Sometimes also the changed circumstances 
shorten litigation and then to avoid circuity 
of action the courts allow an amendment. The 
practice of courts is very adequately sum- 
marised in Ram Ratan Sahu v. Mohant Sahu, 
(1907) 6 Cal LJ 74. Mookerjee and 
Holmwood, JJ. have given the kind of chang- 
ed circumstances of which the courts usually 
take notice, with illustrations from decided 
cases. The judgment in that case has been 
consistently followed in India. In Raicharan 
Mandal v. Biswanath Mandal, AIR 1915 Cal 
103 other cases are to be found in which 
subsequent events were noticed. The same 
view was taken by the Federal Court in 
1940 FCR 84 at p. 87 = (AIR 1941 FC § 
at p. 6) following the dictum of Hughes, C. J. 
in Patterson v. State of Alabama, (1934) 294 
US 600 at p. 607. In Surinder Kumar v. 
Gian Chand, 1958 SCR 548 = (AIR 1957 
SC 875) this Court also took subsequent 
events into account and approved of the case 
of the Federal Court. In view of these deci- 
sions it is hardly necessary to cite further 
authorities.” 


It will be seen that it depends upon the nature 
of the change in the statute which will be 
decisive on the question whether the appellate 
Court has to take cognizance of the modifica- 
tion in the statutory position. In AIR 1941 
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FC 5 the Court had to interpret the effect 
of Section 7 of the Bihar Money-lenders Act, 
1939 which laid down as under :— 

“7, Notwithstanding anything to the 
contrary contained in any other law or in 
anything having the force of law or in any 
agreement, no Court shall, in any suit brought 
by a money lender before or after the com- 
mencement of this Act in respect of a loan 
advanced before or after the commencement 
of this Act or in any appeal or proceedings 
in revision arising out of such suit, pass a 
decree for an amount of interest for the 
period preceding the institution of the suit, 
which, together with any amount already 
realised as interest through the Court or 
otherwise, is greater than the amount of loan 
advanced, or if the loan is based on a docu- 
ment, the amount of loan mentioned in, or 
evidenced by such document.” 


16. It is clear that in view of the 
imperative nature of the said provision the 
appellate courts were bound to take into con- 
sideration the provisions of Bihar Money- 
lenders Act. In AIR 1959 SC 577 the Court 
had to consider the effect of Section 14 of 
the Hindu Succession Act which lays down 
as under:— 


“14. (1) Any property possessed by a 
female Hindu, whether acquired before or 
after the commencement of this Act, shall be 
held by her as full owner thereof and not as 
a limited owner. 


Explanation:— In this sub-section, “pro- 
perty” includes both movable and immov- 
able property acquired by a female Hindu 
by inheritance or devise, or at a partition, 
or in lieu of maintenance or arrears of main- 
tenance, or by gift from ‘any person, whether 
a relative or not, before, at or after her 
marriage, or by her own skill or exertion, 
or by purchase or by prescription, or in any 
other manner whatsoever, and also any such 
property held by her as stridhana immediately 
before the commencement of this Act. 

(2) Nothing contained in sub-section (1) 
shall apply to any property acquired by way 
of gift or under a will or any other instru- 
ment or under a decree or order of a civil 
Court or under an award where the terms of 
the gift, will or other instrument or the 
decree, order or award prescribe a restricted 
estate in such property.” 


The Supreme Court held that the effect of 
the said provision was that the limited owner- 
ship of a female Hindu stood converted into 
a full ownership and a suit at the instance 
of a reversioner became not maintainable in 
view of the acquisition of full ownership 
rights by a female Hindu. 
In AIR 1963 SC 553 the Court emphasised 
that “Retrospective effect was given to the 
provisions contained in the Amending Act 
by the insertion of a new Section 31 in the 
Parent Act which reads :— 

‘No Court shall pass a decree in a suit 
for pre-emption whether instituted before or 
after the commencement of the Punjab Pre- 
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emption (Amendment) Act, 1959, which is 
inconsistent with the provisions of the said 
Act.” 

17. In AIR 1968 SC 1165 the ques- 
tion was whether an amendment should of 
should not be allowed by the appellate Court 
and in the interest of avoiding multiplicity 
of proceedings the Court held that the amend- 
ment of the pleadings should be allowed to 
enable the defendant to show to the Court 
that in addition to possession it had title 
also. This aspect of the question does not 
arise in the present controversy between the 
parties. In the new Act, XIII of 1972 no re- 
trospectivity has been given to Section 21 and, 
therefore, the revisional authority was not 
entitled to take into consideration the pro- 
visions of Section 21 of the new Act. Indeed, 
we have held that legislative intention seems 
to be that revision proceedings arising out of 
permission proceedings should continue 
to be governed by the provisions of the old 
Act and, therefore, the revisional authority 
was not expected to take into consideration 
the provisions of the new Act. Therefore, 
the cases cited on behalf of the appellant 
are not attracted to the facts of the present 
case," 


18. However, even if we were to 
accept Shri Shanti Bhushan’s contention that 
the State Government could take into con- 
sideration the provisions of Section 21 of the 
new Act, still, we hold that the State Gov- 
ernment was not bound to do so unless the 
parties amended their pleadings and invited 
the State Government to decide the contro- 
versy on the basis of the provisions in the 
new Act. The tenants grievance in the 
instant case is that the State Government 
should have considered the desirability of 
releasing only a part of the shop instead of 
the full shop. Apart from the facts of the 
case it is obvious that unless the tenant raises 
such a contention by appropriate amendment 
of his written statement, the State Govern- 
ment cannot go into such a question. The 
State Government suo motu is not required 
to consider whether a part of the released 
accommodation can meet the requirement of 
the landlord. It is basically a question of 
fact which requires details and particulars 
of the accommodation to be examined. We 
do not agree with Shri Shanti Bhushan that 
it is for the landlord to get his pleadings 
amended after the promulgation of the new 
Act. Even if his legal contentions were to 
be accepted as correct viz. that the considera- 
tions of Section 21 should be examined by 
the State Government in disposing of the 
pending petitions under Section 7-F, still it 
would be for the tenant to raise a contention 
that not the full accommodation whose re- 
lease is sought but only a part thereof can 
meet the requirement of the landlord and 
if the tenant fails to raise such a contention, 
the State Government will not go into that 
question. So far as the facts of the present} 
case are concerned Shri Shanti Bhushan 
emphasised that the landlord himself took 


248 AM, [Pes. 18-21] 


fhe stand in paras 8 and 10 of annexure 6 to 
the writ petition that his needs would be 
Satisfied with release of half the shop in ques- 
ton and in the face of such an admission. 
the State Government had no difficulty in 
releasing only half the shop. Shri Shanti 
Bhushan also emphasise: that the Rent Con- 
trol and Eviction Officer was also of the view 
that the best arrangement would be that half 
the shop should go to the landlord and the 
other half should remain with the tenant. 
But in view of the law as it prevailed at the 
time the said officer passed his order, he was 
bound to grant the permission for the full 
shop. By the time the State Government 
passed the impugned order the legal position 
had changed and under Section 21 of the 
new Act the State Government could release 
only half the shop in favour of the landlord. 
We do not accept that there is any admis- 
sion of the landicrd contained in paras 8 and 
10 of annexure 6 which is the landlord’s re- 


presentation to the State Government under . 


Section 7-F of the old Act. The fair inter- 
pretation of the landlord’s stand is that he 
was eager to avoid litigation and wanted 
immediate possession. Therefore, he was 
willing to accept the delivery of half the shop 
only by way of compromise. In para 8 itself 
the landlord clearly stated that he needed 
the entire disputed accommodation. In 
para 12 of the application under Section 3 
(annexure 2 to the writ petition) the landlord 
stated :— 

“That the applicant needs the entire dis- 
puted accommodation but ke avoids litigation. 
The applicant is prepared to take half the shop 
in case the opposite party vacates half the 
shop immediately and the applicant does not 
have to go the civil Court or to the other 
authorities to get the entire shop vacated. 
The applicant is prepared to reduce the rent 
by 50 per cent. in case half the shop comes in- 
e the possession of the applicant immediate- 
y a? 


the tenant, however, throughout took the 
stand that he needed the entize shop and that 
he could not accept the offer of the landlord. 
In Para 8 of his written statement before the 
a Control and Eviction Officer he has 
stated :— 


“That the objector-tenant does not pos- 
sess any other shop in the market and the 
whole shop is used for the purpose of his 
business. It is impossible to spare any por- 
tion of it.” 


in his written reply before the State Govern- 
ment the tenant stated in para 14 as follows :— 
“That the offer of half the shop is not 
proper. The shop cannot be divided into 2 
portions. The Inspection Report says that 
the goods was stored upto the ceiling height 
and so 1/2 of the shop will not oe suitable 
for the revisionist.” 
tt is, therefore, clear that the tenant was not 
willing to accept the offer, given by the land- 
lord as far back as in November, 1970. The 
tenant cannot be allowed to turn round and 
zay that even though he was not willing to 
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accept that offer, the State Government on 
its own should have taken into consideration 
that offer and should have pinned down the 
landlord to the said offer. The suggestion 
almost amounts to putting a penalty on the 
honest conduct on the part of a landlord. 
On the writ side of the Court no party can 
be allowed to take advantage of his own 
unfair behaviour. 


19. It is interesting to see that while 
Shri Shanti Bhushan has argued that the 
State Government was bound to have noticed 
the subsequent events, his client took the 
Stand in para 11 of his written reply before 
the State Government: 


“That under Section 3 of the Rent Con- 
trol Act, the affairs as on the date of the 
application alone are to be looked into.” 


Therefore, in the facts of the case we are 
not prepared to accept the contention that 
the State Government was required to ex- 
amine the point whether the needs of the 
landlord could be met by release of half 
the shop. 


20. We have not felt it necessary to 
decide whether Rule 16 framed under the 
new Act is ultra vires or not. We do not 
think that in the facts of the case: the said 
question arises. 


21. So far as the tenants grieveance 
that the State Governments order suffers 
from mis-statements of facts is concerned, we 
do not find any real substance in it. Shri 
Shanti Bhushan has emphasised that it was 
acceptable even to the landlord that the 
Harpal Nagar house belonged to the brothers 
of the tenant and yet in the impugned order 
passed by the State Government it is said 
that the said house was constructed by the 
tenant. in this connection it is important 
to note that the tenant himself took the stand 
that in the shop in dispute the tenant and 
his brothers were together carrying on busi- 
ness. In para 3 of his written statement be- 
fore the Rent Control and Eviction Officer, 
Moradabad (Annexure IE to the writ peti- 
tion) the tenant stated :— 


“That the deponent-tenant along with his 
two brothers are doing Kirana business in 
the disputed shop which is the sole business 
run in the disputed shop and out of the in- 
come from the said business a family of 21 
units are fed as under 


The 21 units who have been enumerated in- 
clude the three brothers and their progeny. 
Now, in the face of this stand, broadly, it 
is not incorrect to hold that the Harpal 
Nagar house, even if it was constructed by 
the two brothers, should be available to the 
tenant for the purposes of storing goods there- 
in. In this connection the learned single 
Judge made the following observations :— 


“The fact that the petitioner is in pos- 
session and control of a big building is not 
disputed. What is contended is that it is a 
residential accommodation and is not suitable 
for carrying on business. The State Govern- 
ment has found that the accommodation at 
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the command of the petitioner can be used 
for purposes of business, This is again a 
finding of fact which cannot be disturbed in 
a writ proceeding.” 
We endorse the said observation. 

22. We, therefore, dismiss the special 
appeal with costs. 

Appeal dismissed. 
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Index Note :— (A) U. P. Sales Tax Act 
(15 of 1948), S. 3-A — Notification No. 
905/X/, dated 31-3-1956, Item No. 6 — 
Cosmetics and toilet requisities — Meaning — 
Hair pins and hair clips are toilet requisities, 
falling within that entry — They do not fall 
in the category of cosmetics —- (Words and 
Phrases — Cosmetics and toilet requisites). 


(Para 6) 


Brief Note:— (A) Hair pins and hair 
clips are not preparations for beautifying or 
altering the appearance of the body or for 
cleansing, colouring, conditioning or protect- 
ing skin, hair, nails, eyes or teeth. They are 
appliances used for holding the hair in place 
after they have been combed and brushed. 
So these articles may not fall in the category 
of ‘cosmetic’, but they do fall in the expres- 
sion ‘toilet requisites’ which means an act or 
process of dressing, cleansing and grooming 
one’s person. (Para 5) 


A preparation of the nature falling with- 
in the category of cosmetics would ordinarily 
be used up or consumed in the process of ap- 
plication, such as, cream, lotion, powder, etc. 
But a toilet article need not ordinarily be so 
consumed or used up. It will also include ap- 
pliances used in the process of washing, 
grooming and arranging one’s self for the 
day’s activities or for special occasion. They 
are two different processes, even though com- 
plementary to each other. AIR 1968 AIl 3, 
Overruled; AIR 1973 SC 960, AIR 1971 SC 
65, Rel. on. (Para 5) 


Cases Referred: Chronological Paras 
AIR 1973 SC 960 = 30 STC 348 = 1973 
Tax LR 1813, State of Gujarat v. Prakash 
Trading Co. 3 
AIR 1971 SC 65 = 26 STC 339, Sarin 
Chemicals Laboratory v. Commr. of Sales 
Tax, U. P. 5 
AIR 1968 All 3 = 17 STC 480, Plastic Pro- 
ducts Ltd. v. Commr. of Sales Tax, U. P. 
Lucknow 3 
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GULATI, ¥.:— ‘his is a reference uncer 
Section 11 (4) of the U. P. Sales Tax Act at 
the instance of the Commissioner, Sales Tax, 
U. P. Lucknow. The following question has 
been submitted for our opinion :— 


“Whether in the facts and circumstances 
of the case hair pins, hair clips and tikulis 
are taxable as cosmetics and toilet requisites 
as defined in item No. 6 of Notification Ne. 
905/X dated 31st March, 1956 and will be 
taxable at 6 per cent. or 7 per cent.?” 


busi- 
and sale of hair pins, 
hair clips and Tikulis of plastic and other 
allied materials. The dispute relates to the 
rate of tax on the turnover of the articles 
mentioned above, during the period 1-4-1960 
to 3Ist March, 1961. The assessee’s conten- 
tion is that these articles are unclassified goods 
and are taxable @ 2 per cent. whereas the 
contention of the Department is that they are 
toilet requisites and are taxable @ 6 per cent. 
or 7 per cent. under Notification No. 905/X 
dated 3ist March, 1956. The assessee’s con- 
tention was not accepted by, the Sales Tax 
Officer but was accepted on appeal by the Ap- 
pellate Authority, whose decision the Re- 
vising Authority has also upheld. The Com- 
missioner is aggrieved and hence this refer- 
ence. 


3. A Division Bench of this Court in 
the case of Plastic Products Ltd. v. Commr. 
of Sales Tax, U. P. Lucknow, 19 STC 480 = 
(AIR 1968 All 3) has held that only those 
articles which are used up or consumed in 
the process of application can be called as 
‘Cosmetics and toilet requisites”, The 
Supreme Court on the other hand in the case 
of State of Gujarat v. Prakash Trading Co., 
30 STC 348 = (AIR 1973 SC 960 = 1973 
Tax LR 1813) has held that tooth brush is a 
toilet requisite. Now a tooth brush is not used 
up or consumed in the process of application 
like other articles of cosmetics, such as face 
powder, creams etc. The view taken by this 
Court in the case of Plastic Products Ltd. 
(supra) does not, therefore, seem to be in con- 
sonance with the view of the Supreme Court 
and, as such, this case was referred to a larger 
Bench by a Division Bench before which 
if came up for hearing originally. That is 
how this case has come up before us. 


De The assessee carried on the 
ness of manufacture 


4, Notification No. 905/X, dated 31st 
March, 1956 is a notification under Section 3-A 
of the U. P. Sales Tax Act (hereinafter refer- 
red to as the Act), issued by the State Govern- 
ment, which prescribes that the turnover ir 
respect of the goods specified in the list at- 
tached thereto will be taxable at the rate of 
one anna per rupee at the point of sale by the 
manufacturer in the case of goods manufac- 
tured in the State of U. P. and at the point 
of sale by the importer in the case of goods 
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imported in the State of Uttar Pradesh. The 
Tate of one anna per rupee has been subse- 
quently changed to six per cent. or seven 
per cent. Item No. 6 in the list is Cos- 
metics and toilet requisites”. The short ques- 
tion, therefore, that we have to answer is as 
to whether hair clips, hair pins and Tikulis 
fall within this entry? namely, whether they 
are cosmetics and toilet requisites. At the 
hearing the learned Standing Counsel stated 
that the Department does not press its claim 
with regard to the Tikulis so that we are only 
left with hair pins and hair clips. 


5, The expression “cosmetics and 
toilet requisites” has not been defined in the 
Act so that it shall have to be understood as 
in common parlance. Cosmetics, according 
to the Webester’s International Dictionary 
is “a preparation designed to beautify hair, 
skin or complexion or to alter appearance of 
the body or for cleansing, colouring condition- 
ing or protecting skin, hair, nails, eyes or teeth. 
The same dictionary gives the meaning of the 
expression “toilet” as ‘an act or process of 
dressirg, espcially formerly of dressing hair 
and now usually cleansing and grooming of 
one’s person. “Toiletry” according to the 
dictionary, is “an article or preparation used in 
making one’s toilet such as soap, lotion, cos- 
metics, tooth-paste, shaving cream etc. Now 
hair pins and hair clips are not preparations 
for beautifying or altering the appearance of 
the body or for cleansing, colouring, condi- 
tioning or protecting skin, hair, nails, eyes or 
teeth. They are appliances used for holding 
the hair in place after they have been 
combed and brushed. So these articles may 
not fall in the category of ‘cosmetic’, but 
certainly they do fall in the expression ‘toilet 
requisite’ which means an act or process of 
dressing, cleansing and grooming one’s per- 
son. The Supreme Court in 30 STC 348 
= (AIR 1973 SC 960 = 1973 Tax LR 1813) 
(supra), relied upon the dictionary meaning 
quoted above to hold that tooth paste and 
tooth brush are both toilet requisites. A 
similar view was taken by the Supreme Court 
in the case of Sarin Chemicals Laboratory 
v. Commr. of Sales Tax U. P., 26 STC 339 
<= (AIR 1971 SC 65) where it was held 
that tooth powder was an article of toilet. 
Assessee has relied upon the decision of a 
Division Bench of this Court in Plastic Pro- 
ducts Ltd, 19 STC 480 = (AIR 1968 
All 3) (supra). There a view has 
been taken that cosmetic is a specific word 
and ‘toilet requisite’ are general words, which 
must have the same meaning as ‘cosmetic’ 
by applying the rule of ejusdem generis. A 
cosmetic, as has been noticed above, means 
a preparation designed to beautify hair, skin 
or complexion or to alter appearance of the 
body or for cleansing, colouring, conditioning 
or protecting skin, hair, nails, eyes or teeth. 
A preparation of this nature would ordi- 
narily be used up or consumed in the pro- 
cess of application, such as, cream, lotion 
powder etc. But toilet article need not 
ordinarily be so consumed or used up. It 
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will also include appliances used in the pro- 
cess of washing, grooming and arranging 
one’s self for the day’s activities or for special 
occasion, (See: Webster’s Third New In- 
ternational Dictionary). In common parlance 
also cosmetic and toilet requisite are well 
understood. They are two different processes 
even though complementary to each other. 
Toiletry comes first, when a person washes 
and cleans his body, hair and teeth ete. 
Hair is combed and arranged and held in 
place by ladies by using hair pins and hair 
clips. It is thereafter that the cosmetics are 
applied in order to beautify one’s person. 
The view taken by this Court in Plastic Pro- 
ducts Ltd. (Supra) is too narrow a view to 
be accepted. We do not find anything in 
the context or according to the popular mean- 
ing to restrict the words ‘toilet requisite’ to 
‘cosmetics’, even though some of the articles 
may be regarded both as articles of toilet and 
cosmetic. But appliances like tooth brush 
and hair pins, hair clips are essentially arti- 
cles of toiletry and not cosmetics, as this term 
is understood in common parlance. 


6. We accordingly answer the ques- 
tion by saying that hair pins and hair. clips 
are ‘toilet requisites’ as defined in Item 
No. 6 of Notification No. S. T. 905/X, dated 
31st March, 1956. 


7. The Commissioner of Sales Tax 
is entitled to costs which we assess at 


Reference answered. 
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Pao Gurmukh Singh and others, Respon- 
ents. 


Second Appeal No. 1041 of 1972, DJ- 
24-1-1974 against Judgment and decree of 
N. B. Asthana, Civil J. Etawah, D/- 8-2-1972. 


Index Note :—- (A) T. P. Act (1882), Sec- 
tion 106 — Notice mder — Notice stating 
that landlord was no longer willing to con- 
tinne tenancy and that tenant should vacate 
the premises on expiry of 30 days failing 
which a suit for cjectment would be filed — 
Does the notice convey the intention to ter- 
minate the tenancy? Yes, it does and is a 
valid notice. (Para 10) 


Brief Note:—- (A) Even assuming that 
the notice was invalid, since it was accepted 
and acted upon by the party to whom it was 
given, the tenancy would be determined. 

(Para 11) 

Index Note :— (B) Houses and Rents — 
U. P. (Temporary) Control of Rent and Evic- 
tion Act (1947), S. 7 (3) — Sub-tenancy with- 
out permission of the landlord or of the Dis- 
trict Magistrate — It is illegal, (Para 11) 
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Cases Referred : Chronological Paras 


AIR 1972 All 155 = 1972 Ren CR 928, 
Faroog ed v. Muneshwar Bux 10 
AIR 1968 SC 471 = 1968 SCR 20, Calcutta 
Credit Corpn. v. Happy Homes (P) Ltd. 11 


K. B. Mathur, for Appellants; N. N. 
Sinha, for Respondents. 

JUDGMENT :— This second appeal has 
been filed by defendants 2 and 3 who are 
sub-tenants and is directed against the con- 
current decisions of the courts below decree- 
ing the plaintiff’s suit for ejectment and re- 
covery of Rs. 175/- as. arrears of rent and 
damages for use and occupation for the 
period from 1-4-1967 to 15-9-1968. 


2. Plaintiff-respondents Nos. 1 and 2 
filed a suit for ejectment and arrears of rent 
in respect of two shops against the appellants 
and respondent No. 3 on the allegations that 
respondent No. 3 Laukush was the tenant-n- 
chief of the two shops in dispute on a rent 
of Rs. 10/- per month and that he had sublet 
the shops in question to the appellants. It 
was alleged that defendant No. 3 was defaul- 
ter in payment of rent and he had illegally 
sublet the premises and, as such, was liable 
to ejectment. Plaintiffs-respondents Nos. 1 
and 2 purchased the shops in suit from Indra 
Narain Khanna, the previous landlord. The 
plaintiffs had served a notice on respondent 
No. 3 alone terminating his tenancy but he 
failed to vacate the shops. 


3. The suit was resisted by defendant 
No. 1 and defendants Nos. 2 and 3 who filed 
separate written statements. Defendant No. 
1 pleaded that he was never tenant of the 
shops in dispute and had nothing to do. with 
them. He also challenged the validity of the 
notice served upon him. 


4. Defendants Nos. 2 and 3 (appel- 
lants) pleaded, inter alia, that defendant No. 1 
was not the tenant of the shops in dispute, 
that defendant No. 2 was the tenant of the 
western portion of the shop for the last twelve 
years on a rent of Rs. 10/- per month and 
defendant No. 3 was the tenant of the eastern 
portion of the shop in dispute on a rent of 
Rs. 7/- per month and that sometimes rent 
was also sent through defendant No. 1 to 
Indra Narain Khanna as defendant No. 1 
was friendly with him. 

_ 5. Defendant No. 1 filed a compro- 
mise admitting the plaintiff’s claim. 

6. The trial Court held that defendant 
No. 1 was the tenant of the shops in dis- 
pute, that defendants Nos. 2 and 3 were sub- 
tenants of defendant No. 1 and that defen- 
dant No. 1 had committed default in payment 
of the rent. It accordingly decreed the suit 
for ejectment against all the defendants and 
for recovery of Rs. 175/- as arrears of rent 


and damages for use and occupatio j 
defendant No. 1. pation against 


7. On appeal by defendant Nos. 2 and 
3 the appellate Court affirmed the findings 
of the trial Court and confirmed the judg- 
ment and decree, 
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8. Two points have been urged in 
support of this appeal by the learned counsel 
for the appellants. Firstly, he contended that 
the concurrent findings of the two courts 
below that defendant No. 1, and not defen- 
dants 2 and 3, was the tenant of the shops in 
question was erroneous and the courts below 
did not take into consideration the entire 
evidence filed by the appellants. Secondly, 
he contended that the notice was invalid as 
it did not specially terminate the tenancy. 


9, I have heard the learned counsel 
for the parties. In my opinion there is no 
force in the above contentions. Plaintiffs- 
respondents Nos. 1 and 2 have relied on the 
rent note Ext. 3 executed by defendant No. i 
in favour of Indra Narain Khanna, the land- 
lord. It is not disputed that the plaintiffs 
have purchased the two shops in dispute 
from Indra Narain Khanna by means of sale 
deed Ext. 2 dated 10-7-1968. The rent note 
Ext. 3 clearly shows that defendant No. | 
had taken on lease the two shops on rent 
of Rs. 10/- per month. In the sale deed in 
favour of the plaintiffs there is also a clear 
recital to the effect that defendant No. 1 was 
the tenant of the two shops in dispute. The 
oral evidence adduced by the plaintiffs-res- 
pondents was also to the same effect. On 
the other hand, there is no evidence on the 
record to show that the appellants were the 
tenants of Indra Narain Khanna. Defendant 
No. 2 alone has examined herself while defen- 
an No. 3 did not enter the witness-box. 

efendant No. 2 stated in cross-examination 
that the shop was given to defendant No. 3 
in her presence as well as in the presence of 
one Balli who has not been examined. She fur- 
ther stated that the shop was let out to her 
in the presence of one Qamruddin who too 
was not examined. The appellants relied on 
two papers Nos. 25/iA-1 and 25/2 A-2 which 
are receipts showing that on 1-7-1968 defen- 
dant No. 2 had remitted Rs. 50/- to Indra 
Narain Khanna and that Rs. 14/- were remit- 
ted by defendant No. 3 on 23-5-1968. These 
documents have been filed by the appellants 
to show that Indra Narain Khanna had ac- 
cepted rent from them admitting them to be 
the tenants of the shops in suit. However, 
the aforesaid papers show that the amounts 
were received by Vishnu Narain Khanna and 
Lakshmi Narain Khanna on behalf of Indra 
Narain Khanna. There is another receipt, 
paper No. 25/3 A-1 filed by the appellants 
which shows that Indra Narain Khanna had 
returned the amount of Rs. 14/- to defen- 
dant No. 3 saying that rent had been in- 
advertently accepted by his son and that no 
rent should be sent in future. This clearly 
shows that out of two amounts of Rs. 50/- 
and Rs. 14/- which were accepted on behalf 
of Indra Narain Khanna by his sons. one 
amount of Rs. 14/- was returned by him. 
The appellants also filed some letters pur- 
porting to have been written by Indra 
Narain Khanna to them. These letters were 
not proved but have been taken into con- 
sideration by the appellate Court. These 
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letters also do not support the appellants’ case 
that Indra Narain Khanna had accepted them 
as tenants of the shops in question. The 
first letter is dated 13-5-1968 written by Indra 
Narain Khanna to Kallan and Ganga. The 
latter is not the tenant of these shops. It 
was clearly stated in this letter that defen- 
dant No. 1 Laukush had not sent rent for 
about a year and Kallan and Ganga wete, 
therefore, asked to send rent direct to him 
and he would then execute separate rent 
notes in their favour. This recital in the 
letter clearly shows that till 13-5-1968 defen- 
dant No. 1 was the tenant and the appellants 
had nothing to do with the tenancy. The 
second letter is dated 26-5-1968 addressed to 
defendant No. 3 in which it was mentioned 
that he had received the money order on ac- 
count of rent and that the other tenant should 
also be directed to send the rent by money 
order. It was also mentioned that he wanted 
to sell these shops. There is, however, nothing 
in these letters to show that any tenancy 
tights were conferred on the appellants parti- 
cularly when the appellants themselves had 
filed the receipt showing that Indra Narain 
Khanna had returned the amount of Rs. 14/- 
sent by defendant No. 3 and had asked him 
not to send any rent in future. As mentioned 
above, those amounts were accepted by his 
sons and not by Indra Narain Khanna. 
These documents at the most indicate that 
Indra Narain Khanna was contemplating to 
confer tenancy rights upon the appellants 
but actually did not confer these rights and 
the rent received by his son in one case was 
sent back to one of the appellants. In para 16 
of the written statement the defendants have 
admitted having sent to Indra Narain Khanna 
through Laukush defendant No. 1. It was 
alleged that since Laukush was friendly with 
Indra Narain Khanna, the rent was sent 
through him. There is no evidence on the 
record to show that defendant No. 1 was 
friendly with Indra Narain Khanna. This 
also shows that defendant No. 1 was the 
tenant of the shops in dispute. Ext. 6 is reply 
of defendant No. 1 to the notice served on 
him by the plaintiffs in which he did not 
deny the tenancy but clearly stated that he 
was no longer the tenant of the shops in dis- 
pute as he had vacated them about 14 months 
before. This reply was given by him on 27-8- 
1968. On a consideration of the above evl- 
dence on the record I am of the opinion 
that the finding of the courts below that 
defendant No. 1 was the tenant of the shops 
in dispute is correct. 


16. As regards the submission of the 
learned counsel for the appellants that the 
notice sent by plaintiffs respondents Nos. 1 
and 2 to defendant No. 1 (respondent No. 3) 
was invalid, no issue was framed by the 
trial Court. Issue No. 4 framed by the trial 
Court was whether notice was necem, e 
contesting defendants Nos. 2 and 3 and 1 
held that since defendant Nos. 2 and 3 were 
the sub-tenants, no notice was required i 
be given to them under the law. Since the 
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plea was taken by defendant No. 1 and the 
point being essentially the point of law I 
have allowed the appellant’s counsel tu address 
on that point. The learned counsel for the 
appellants has strongly contended that the 
notice was invalid as it did not expressly say 
that the tenancy was being terminated. Re- 
liance was placed on the case of Farooq 
Abmad v. Muneshwar Bux, AIR 1972 All 
155. In that case it was held that if the 
notice is only for the vacation of the pre- 
mises and not for termination of the tenancy, 
it is invalid. In that case notice was not on 
the record and it was held that onus to prove 
If there is 
nothing to the contrary, he can rely on the 
plaint averments to discharge that onus. On 
the other hand, the learned counsel for the 
respondents contended, relying on the terms 
of the notice that it gave clear indication to 
terminate the tenancy on the expiry of the 
period of thirty days. In the instant case 
the notice reads as follows :— 


“Merey movakilan aap to kiriya par abad 
nahin rakhna chahte hain. Atah aap notice 
milne ke 30 din guzarne tak dookanat maz- 
kooran khali kar ke mere movakilan ke 
qabza dakhal kara dijiye...... aur baad guzarne 
miyad aap ke khilaf charajui vaste bedakhli 
wa bagaya kiraya rupia ke ki javegi Takeed 
janiye. Faqat.” 


It is clear from the above recital that the 
plaintiff-respondents gave a notice tc defen- 
dant No. 1 that they were no longer willing 
to continue his tenancy and that he should 
vacate the premises on the expiry of 30 days 
failing which they shall file a suit for eject- 
ment and arrears of rent. In my opinion 
this indicates a clear intention to terminate 
the tenancy on the expiry of the period of 
thirty days and is a valid notice of termina- 
tion. No particular words have been pres- 
cribed under Section 106 of the Transfer of 
Property Act as amended by the U. P. Legis- 
lature which merely provides :— 


“A lease......... shall be terminable on the 
part of either lessor or lessee by one month’s 
notice.” 


Section iii (h) of the same Act provides:— 

“A lease of immoveable property deter- 
mines.. (h) on the expiry of a notice 
to determine the lease, or to quit or of inten- 
tion to quit the property leased, duly given 
by one party to another.” 


In the commentary of D. F. Mulla on the 
Transfer of Property Act it was observed :— 


Oe the notice to guit must indicate 
in substance and with reasonable clarity an 
intention on the part of the person giving it 
to determine the existing tenancy at a certain 
time.” 


The same author has observed :— 


“A liberal construction is therefore put 
on a notice to quit in order that it should 
not be defeated by inaccuracies either in the 
description of the premises or the name of 
the tenant, or the date of expiry of notice.” 
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In my opinion the notice given by plaintiffs 
respondents Nos. 1 and 2 was valid and the 
tenancy of defendant No. 1 was legally ter- 
minated. 


11. Even assuming that the notice was 
invalid, since it has been accepted and acted 
upon by the party to whom it was given, the 
tenancy would be determined. It was held in 
Calcutta Credit Corporation v. Happy Homes 
(P) Ltd., 1968 SCR 20 = (AIR 1968 SC 471) 
that a notice which does not comply with 
the requirements of Section 106 of the Trans- 
fer of Property Act may still be accepted by 
the party served with it and if that party 
accepts and acts upon it, the party serving 
the notice will be estopped from denying ifs 
validity. It was further observed:— 

“A tenancy is determined by service of 
the notice in the manner prescribed by Sec- 
tion iii (h) read with Section 106 of the 
Transfer of Property Act. If the notice is 
duly given, the tenancy stands determined on 
the expiry of the period of the tenancy. Even 
if the party served with the notice does not 
assent thereto, the notice takes effect. If 
the notice is defective, it does not operate 
to terminate the tenancy by force of the 
statute. But a tenancy is founded in contract, 
and it is always open to the parties thereto 
to agree that the tenancy shall be determined 
otherwise than by Section 106 of the Transfer 
of Property Act, or by a notice of a dura- 
tion shorter than the period provided by the 
Act. If the parties so agree, the tenancy will 
come fo an end.” 


In the instant case respondents Nos. J] and 2 
and respondent No. 3 (defendant No. 1) have 
compromised the case and it was mentioned 
in the compromise that defendant No. 1 was 
the tenant and defendants Nos. 2 and 3 were 
the sub-tenants that defendant No. 1 had no 
concern with the shops in dispute and that 
the plaintiffs would take possession of the 
shops. It was contended by the counsel for 
the appellants that the compromise was collu- 
sive and the courts below were not justified 
in holding on its basis that defendant No. 1 
was the tenant in chief and defendants Nos. 
2 and 3 were the sub-tenants. I do not agree 
with this contention. It cannot be contend- 
ed that the findings of the courts below are 
based on this compromise. The courts be- 
low have considered all the evidence on the 
record and the compromise seems to be the 
reiteration of the real position which has in- 
dependently emerged from the evidence on the 
record. The appellants who have been proved 
to be sub-tenants are not entitled to any pro- 
tection under the law. The sub-tenancy is with- 
out the permission of the Jandlord or of the 
District Magistrate and it violated S. 7 (3) 
of the U. P. (Temporary) Control of Rent 
and Eviction Act which says:— 


“No tenant shall sublet any pcrtion of 
the accommodation in his tenancy except 
with the permission in writing of the land- 
Jord and of the District Magistrate previously 
obtained.” 
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There is neither permission in writing of the 
landlord nor of the District Magistrate. An 
agreement which violates the provisions of 
any law is illegal and void. It might be 
contended that there is no clear finding by 
the two courts below that sub-letting was 
without the permission of the landlord Indra 
Narain Khanna but the first appellate Court 
has held that there was no material on the 
record to show that prior to 1-5-1968 Indra 
Narain Khanna knew that the appellants were 
the sub-tenants of defendant No. 1. This 
impliedly means that the appellants were sub- 
tenants of No. 1 without the permission of the 
landlord. 


12, In the result there is no force in 
this appeal. The appeal is dismissed with 
costs. 

Appeal dismissed. 
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Shobha Ram, Appellant v. Inamul Haq, 
Respondent. 


Second Appeal No. 2245 of 1971, DJ- 18-1- 
1974, against judgment and decree passed 
by Ramji Lal, Addl. City Judge, Azamgarh, 
D/- 29-9-1971. 


Index Note: — Civil P. C. (1908), O. 23, 
Rule 3 — Compromise by attorney — Very 
factum of compromise challenged and collu- 
sion imputed on the part of attorney — Is 
the compromise valid and binding on the 
principal only because the attorney had au- 
thority to enter into compromise? No. 
(X-Ref:— Order 3, Rule 2). 


Brief Note: — (A) The principal would 
not be bound by the fraudulent act of the 
agent when a third party who relied upon 
that act was himself a party to the fraud. A 
third party cannot take advantage of his own 
fraud nor can he seek enforcement of a 
transaction against the principal which was 
brought about by collusion between him i.e., 
(third party) and the agent and it cannot be 
deemed in law to have been entered into be- 
tween the principal and the third party. In 
such a case, it would be open to the court to 
go into the matter before recording the com- 
promise. (Para 5) 


Sri Prakash Gupta, for Appellant: Fauj- 
dar Rai and S. K. Tandon, for Respondent. 


JUDGMENT: This is an application 
under Rule 3 of Order 23 of the Code of 
Civil Procedure for recording the compromise 
and deciding the second appeal as well as 
the cross-objection in terms of the condi- 
tions of the compromise. This application 
has been signed by Shobha Ram, the appel- 
lant, as well as his counsel. It has also been 
signed by one Safaruddin, special attorney of 
Inamul Haq, and by the counsel for the res- 
pondent. The application was sent to the 
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court below for verification. There an objec- 
tion was filed that Safaruddin had no autho- 
rity to compromise the matter on behalf of 
Inamul Haq. It appears that an application 
for amendment of the compromise petition 
was also filed. Consequently the Additional 
Civil Judge ‘sent back the whole record to 
this Court. The said application for amend- 
ment was dismissed by this Court on 6th 
April 1973. On that date Sri Faujdar Rai, 
learned Counsel for the respondent, stated 
that the alleged compromise is not lawful. 
He prayed for and was allowed one month’s 
time to file objections and affidavit. On 7th 
May, 1973, a counter-affidavit of Shidulnnisa, 
the wife of the respondent, was filed. The 
appellant has filed a rejoinder affidavit. 
Thereafter supplementary counter-affidavit 
and rejoinder affidavit were also filed. 


2. The respondent ls residing in 
Brunei, beyond Singapur, to earn his _liveli- 
hood. He is the owner of the shop in dis- 
pute. The defendant appellant was the tenant 
in that shop. The suit, which has given rise 
to this appeal, was filed by the respondent 
for the ejectment of the appellant from 
that shop. That suit was decreed by the trial 
court. On appeal the decree for ejectment 
of the defendant from the shop in suit was 
maintained. The decree with regard to other 
matters was partly modified. Against that 
decision the defendant preferred this second 
appeal and the plaintiff filed a cross abjec- 
tion. During the pendency of the appeal and 
the cross objection the aforesaid compro- 
mise petition was filed on 29th August 1972. 


3. It is not disputed that the respon- 
dent had executed a power of attorney in 
favour of his son-in-law, Safaruddin. In 
para 7 of the counter affidavit it is stated 
that Safaruddin by a letter threatened the 
respondent that he would join the appellant 
if he was not paid immediately by the res- 
pondent. However, the respondent did not 
pay any heed to the illegal demand of 
Safaruddin. In para 8 of the counter-affi- 
davit it is stated that the said Safaruddin in 
collusion with the appellant and against the 
interest of the respondent and without his 
consent filed a compromise application in the 
second appeal through another counsel ap- 
pointed by Safarnddin. In para 9 of the 
counter-affidavit it is stated that neither the 
respondent nor his wife knew about the afore- 
said compromise when it was filed in the 
Court. Again, in para 11 of the counter- 
affidavit it is stated that the compromise filed 
by Safaruddin is against the interest of res- 
pondent and has been filed by him in collu- 
sion with the appellant and that Safaruddin 
did not consult the respondent or his wife 
for filing the compromise. Paragraph 7 of 
the rejoinder-affidavit is in reply to paragraph 
No. 8 of the counter-affidavit. In this para- 
graph of the rejoinder-affidavit the alle- 
gation regarding collusion is not repudiated. 
Similarly in para 10 of the rejoinder-affidavit, 
which is in reply to paragraph No. 11 of the 
counter-affidavit, the allegation regarding col- 
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lusion is not repudiated. What the appellant 
alleges is that the compromise in question 
is a lawful compromise and if the respon- 
dent is aggrieved by it his remedy is only by 
way of a separate suit. 


4. Inamul Haq has also filed his aff- 
davit in the case annexing thereto the origi- 
nal letter dated 1st July, 1972, received by 
him in Bruinei whereby Safaruddin had de- 
manded money from him. In thaf letter a 
reference was made to his pitiable financial 
condition. He had stated that in case the 
money was not sent to him he should not 
be blamed for his treachery. He also refer- 
red to the fact of Shobha Teli meeting him 
in connection with the suit and that Shobha 
Teli having come to know that Safaruddin 
Was in possession of a blank paper bearing 
the signatures of the plaintiff respondent was 
persuading Safaruddin to part with that paper 
against payment of certain money. This dis- 
closed the intention of Safaruddin. The 
plaintiff had stated that he did not accede 
to the request of Safarnddin. Safaruddin, 
therefore, without consulting the plaintiff. en- 
tered into compromise with the defendant 
with a view to benefit himself and to cause 
loss to the plaintiff. The said action is said 
to be collusive. It is also stated that Safar- 
uddin did not inform the plaintiff that he 
was entering into a compromise. 


5. From the facts stated above it is 
quite plain that the terms of the compromise 
were not settled between the appellant and 
the plaintiff respondent. In fact the plaintiff 
respondent was at the relevant time far away 
in a foreign country. The compromise is 
said to have been made between the appel- 
lant and Safaruddin, who was the special at- 
torney of the respondent. The power of 
attorney, whereby Safarnddin was appointed 
the special attorney, is on the record. The 
defendant appellant relies on this power of 
attorney to contend that Safaruddin had the 
authority to enter into a compromise on be- 
half of the plaintiff respondent. The plain- 
tiff respondent, however, as indicated above, 
disputes the very factum of the compromise 
and imputes collusion between the defendant 
and Safaruddin. Secondly, the allegations 
of collusion is not repudiated by the appel- 
lant in his counter-affidavit, referred to above. 
It is not the case of the defendant that the 
terms of the compromise were brought to the 
knowledge of the plaintiff. The act of an 
agent would bind the principal if it is done 
Within the scope of his authority and in good 
faith. The principal would, however, not be 
bound by the fraudulent act of the agent 
when a third party who relied upon that act 
was himself a party to the fraud. A third 
person cannot take advantage of his own 
fraud nor can he seek enforcement of a 
transaction against the Principal which was 
brought about by collusion between him (i.e. 
the third party) and the agent. A compro- 
mise made between the agent and the third 
party as a result of collusion between them 
cannot be deemed in law to have been made 
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between the principal (in the instant case the 
plaintiff) and the third party and it would be 
open to the court to go into the matter be- 
fore recording the compromise. It is a 
settled Jaw that where both the fac- 
tum and the validity of the compromise are 
not in dispute the court has to record the 
compromise under Rule 3 of Order 23 of 
the Code of Civil Procedure, the provisions 
whereof are mandatory. Once a dispute Is 
validly settled out of court a party to the 
suit (which expression includes an appeal) 
may move the court to pass a decree in 
terms of the compromise. If the other party 
disputes the factum of compromise the court 
has to decide as to whether there had or 
had not been a compromise between the 
parties and whether the compromise was 
lawful. In the instant case the very factum 
of the ‘compromise. is challenged by the 
plaintiff respondent. No terms of the 
compromise were in fact settled with him. 
The fact of collusion between the attorney 
and the appellant has been alleged and made 
out, 

6. In the circumstances the compro- 
mise cannot be recorded. The application is 
accordingly dismissed. 

Application dismissed. 
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A. BANERJI, J. 
Firm Naraindas Pitamchand, Appellant 
y. Firm Shanker Lal Mohandas and others, 
Respondents. 


Second Appeal No. 548 of 1969, 
D- 18-1-1974, against decree and judgment of 
Jagmohan Lal, Dist. J., Aligarh, D/- 9-11- 
1968. 


Index Note: — (A) Railways Act (1890), 
Section 77 (2) — Goods admittedly damaged 
— Does the fact that delivery was not taken 
within 30 days absolve the Railways com- 
pletely from all losses accrued thereon? No. 


Brief Note :— (A) The railway adminis- 
tration has to take the same amount of care 
not only during the period of transit of the 
goods but for a period of 30 days after the 
termination of the transit. It is for the rail- 
ways to explain as to how they dealt with 
the goods in their charge not only during 
the transit but for the subsequent period of 
30 days. (Paras 8, 10) 


Vishnu Kumar Gupta, for Appellant; 
Gur Pratap Singh, G. P. Bhargava and A. N. 
Bhargava, for Respondents. 

JUDGMENT:— This is plaintiff's ap- 
peal in which he has prayed for a decree in 
the further sum of Rs. 3,301.16 P. against 
the Union of India respondent No. 5. 

Zi The plaintiff had filed a suit for 
the recovery of Rs. 6,920.19 P. against the 
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defendants. Defendants first set were con- 
Signors and they are residents of Aligarh, 
whereas defendant second set was the Union 
of India which owns the railways. A con- 
signment of maize was despatched from 
Nizamabad Railway station in Andhra Pra- 
desh on the 19th September, 1964. This 
consignment reached Aligarh at the destina- 
tion station on 3rd of October, 1964. The 
consignee after inspecting the goods was of 
the opinion that the goods had deteriorated 
and were damaged and asked for, an open 
delivery. The railways had asked that be- 
fore any assessment of damage was done, 
the consignee better take book delivery and 
that was done. On the 10h of October, 1964 
an officer of the railways expressed his in- 
ability to make the assessment as the- dama- 
ges were beyond his power and the assess- 
ment could only be made by the Assistant 
Commercial Superintendent, Allahabad who 
would be asked to come and do it. Plain- 
tiff thereafter says that nothing was done in 
the matter and the assessment of the damage 
was not done. The delivery of the goods 
was not taken till the 12th of July, 1965, 
when it was so done under the order of 
the court, in the meantime, the plaintiff had 
filed a suit against the two sets of the de- 
fendants and had claimed damages. 


3. The defence of the defendants first 
set was that the goods sent by them were 
of a good quality_and not defective or damag- 
ed. The Union of India had also denied 
their liability for any loss, deterioration, 
damage or destruction. The railways had 
taken the plea that the claim against them 
was barred under Section 77 (2) of the Rail- 
ways Act. The trial Court by its judgment 
decreed the suit of the plaintiff for their 
recovery of Rs. 3,587.42 P. against the de- 
fendants first party with proportionate costs 
and dismissed the suit against the Union of 
India, with costs. 


4, That against the above decision, 
two appeals were filed, one by the plaintiff 
— Appeal No. 490 of 1966, and the other Ap- 
peal No. 464 of 1966 was filed by the defen- 
dant first set, the consignor. By its judgment 
the Lower Appellate Court allowed both the 
appeals and set aside the decree passed by 
the trial Court and instead decreed the plain- 
tiffs suit for the recovery of Rs. 3,587.42 P. 
along with pendente lite and future interest at 
6% p. a. with proportionate costs in both 
the courts, against the Union of India. The 
suit was dismissed against the defendants first 
set who were, however, directed to bear their 
own costs in both the courts. 


5. Against the above decision the 
Union of India has not filed any appeal in 
this Court. The appeal has been filed by 
the plaintiff claiming damages for the goods 
which admittedly were lost. No cross-objec- 
tion has, however, been filed by the respon- 
dent, the Union of India. Learned Coun- 
sel for the appellant urged two points, First- 
ly, the railways were responsible as a bailee 
for the consignment of goods and a daty 
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was cast on it as to how the goods were dealt 
with, not only for the period of transit but 
for a period of 30 days subsequent to the 
reaching of the consignment at the destination 
station. Admittedly there is no evidence on 
the record to show that no loss occurred 
within the period of 30 days after the con- 
signment had reached the destination station. 


6. Learned Counsel for the respon- 
dents on the other hand urged that the Rail- 
ways were protected under Section 77 (2) of 
the Railways Act and where a consignment 
is not taken delivery of within 30 days, the 
Railways are completely absolved from all 
losses accrued thereon. The short question, 
therefore, for the consideration of this court 
is about the ambit of Section 77 of the Rail- 
ways Act. 


7. Section 77 (1) and (2) of the Rail 
ways Act reads as follows:— 


“Railway Administration shall be res- 
ponsible as a Bailee under Sections 151, 152 
and 161 of the Indian Contract Act, 1872 
(IX of 1872) for the loss, destruction, damage, 
deterioration or non-delivery of goods car- 
ried by the railways within a period of 30 
days after the termination of transit: 


Provided where the goods are carried at 
the owners risk rate, the Railway Adminis- 
tration shali not be responsible for such loss, 
destruction, damage, deterioration or non- 
delivery except on proof -of negligence or 
misconduct on the part of the Railway Ad- 
ministration or on any of its servants. 


(2) The Railway Administration shall 
not be responsible in any case for the loss, 
destruction, damage, deterioration or non- 
delivery of goods carried by the railways 
arising after the expiry of the period of 30 
days after the termination of transit.” 


8. Sub-section (1) of Section 77 of 
the Railways Act, therefore, makes it incum- 
bent on the Railway Administration to deal 
with the goods put in its care as a bailee is 
bound to take. Section 151 of the Contract 
Act specifies that in all cases of bailment, the 
bailee is bound to take as much care of the 
goods bailed to him as a man of ordinary 
prudence would, under similar circumstances, 
take of his own goods of the same bulk, qua- 
lity and value as the goods bailed. It would, 
therefore, be clear that the Railway Admin- 
istration has to take the same amount of 
care for the goods as a man of ordinary pru- 
dence not only during the period of transit 
of the goods from the station of origin to 
the station of destination, but for a period of 
30 days after the termination of the transit. 
The nature of the care that has to be taken 
during the period of transit has also to be 
taken during the period of 30 days after 
the termination of the transit. It, therefore, 
becomes further clear that the railway ad- 
ministration is wholly responsible for the 
consignment for the period of 30 days after 
the goods had reached the destination sta- 
tion as also during the period of transit. In 
case, there is a loss, destruction, damage or 
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deterioration of goods during this period of 
30 days, railway administration is equally 
liable for the same. 


9, Sub-section (2) of Section 77 of 
the Railways Act specifies that the railway 
administration shall not be responsible for 
any such loss, destruction, damage, deteriora- 
tion or non delivery of the goods after a 
period of 30 days from the termination of 
the transit. It is, therefore, apparent that the 
protection of the railways under Sec. 77 (2) 
can only arise in a case where loss occurs 
after the expiry of the period of 30 days. 
Therefore, where the goods are lost, or 
damaged or deteriorate after a period of 30 
days from the date of the termination of the 
transit, the railways can take a plea success- 
fully that they are not liable under the law. 
But if the loss takes place within the period 
of 30 days, the provisions of Section 77 (2) 
of the Act will have no application and the 
railway administration will be liable for the 
same. 


10. In this case the plaintiff came 
with the case that the loss, damage, and 
deterioration etc. had taken place while the 
goods: were with the railways. Once this 
plea is taken it is for the railways to ex- 
plain as to how they dealt with the goods in 
their charge not only during the period of 
transit, but for the subsequent period of 30 
days after the goods have reached the destina- 
tion station. In this case, there is no evidence 
to show that the goods remained intact during 
the full period of 30 days after the goods 
have reached the destination station. The 
burden was on the railways to show that no 
loss, destruction, deterioration etc. had taken 
place not only during the period of transit 
but also in the subsequent period of thirty 
days, after the goods had reached the des- 
tination station. In my opinion, therefore, 
the railway administration cannot success- 
fully plead in defence the bar of Sec- 
tion 77 (2) of the Railways Act. 


11. Jt has been established that on 
the 10th October, 1964, the railway had it- 
self agreed for a further inspection of the 
consignment by a superior officer, as the ex- 
tent of damages was beyond the power of 
assessment of the officer concerned. This by 
itself was an indication of the fact that the 
goods were damaged or lost in transit and/or 
within a week of its arrival at Aligarh. It 
has further come in evidence that the Rail- 
ways gave notice under Section 56 of the Act 
for the removal of the goods within 15 days 
failing which it was to be sold away. This 
notice is dated the 15th October, 1964, and 
its period expired on 30th October, 1964. 
Even then the railways were not absolved 
of its liability, for the period of 30 days 
had not expired by then. The period of 30 
days expired on the 2nd November, 1964. 
The Railways had to show that the goods 
were intact till then. There is evidence on 
the record to show that the goods were re- 
moved by the railways from where it was 
lying to a wagon and kept there, about 20 to 
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25 days after its arrival at Aligarh. This 
evidence shows that the railways had - them- 
selves moved the goods within the period of 
30 days of the arrival of the goods .at the 
destination station. It was the duty of the 
Railways to have shown that at that time 
no part of the goods disappeared or were lost 
or were damaged. 


12. Demurrage is charged by the 
Railways if the goods are kept with the rail- 
ways after the expiry of the free time. The 
charging of demurrage also makes the rail- 
ways liable to take care of the goods. The 
only provision which protects the railways 
from lass is Section 77 (2) of the Act pro- 
vided the loss takes place after the period of 
30 days of the termination of the transit. In 
this case the railways have failed to show 
that the loss did not take place within the 
period of 30 days of the termination of the 
transit; and also failed to establish that the 
loss took place after the said period of 30 
days. In these circumstances the liability of 
the railways remained intact and it has to be 
held that the goods disappeared or were lost 
during this period of 30 days. The result 
would be that the railway administration will 
be liable for the entire loss suffered by the 
consignee, 


13. There is no dispute about the ex- 
tent of loss that is Rs. 3,301.16 P. In view 
of what has been stated above, I am of the 
opinion that the plaintiff was also entitled 
to this amount of Rs. 3,301.16 P. The Court 
below ought to have decreed the suit for this 
amount as well. 


14. . No other point was urged. 


15. In the result, therefore, the ap- 
peal succeeds and is allowed. The decree 
passed by the Court below is modified. Plain- 
tiff’s suit will now stand decreed for a sum 
of Rs. 6,888.58 P. along with pendente lite 
and future interest @ 6% per annum, with 
costs in both the courts against the defen- 
dants second party. Pendente lite interest 
Shall commence from 20th February, 1965, 
the date on which the defendants second 
party shall be deemed to have been implead- 
ed in the suit. The plaintiff appellant will 
also be entitled to-his costs of this appeal. 


Appeal allowed. 
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| State of U. P., Defendant-Appellant v. 
a nma Devi and others, Plaintiffs-Respon- 
ents. : 

F. A. F. O. Nos. 41 of 1966 and 9 of 
1967, D/- 21-11-1973, against the judgment 
and formal order passed by S. S. Agarwal, 
Addl. J., Sm. C. C., D/- 2-3-1966. 

Index Note (A):— Civil P. C. (1908), 
O. 22 Rr. 4, 11 and O. 41, Rule 4 — Plain- 
i ee eg eee See 
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tiff dying pending suit — L. Rs. impleaded 
as plaintiffs — Suit decreed as per award of 
arbitrator — Appeal by defendant without 
impleading one of the L. Rs. — Appeal is 
not maintainable. 


Brief Note (A) :— The plaintiff filed a 
suit for recovery of money, and pending 
suit died and his L. Rs. were brought on re- 
cord as plaintiffs. The suit was then referred 
to arbitration and a decree was passed on 
the award made by the arbitrator. The de- 
fendant thereupon filed an appeal against 
the decree, but failed to‘implead one of the 
plaintiffs (L. Rs.) as a respondent. Held that 
the interest of all the plaintifs (L, Rs. of the - 
original plaintiff) was joint and indivisible, 
that the judgment and order as in favour of 
the plaintiff not impleaded in appeal be- 
came final, ‘that, if the appeal was allowed 
it would result in two contradictory decrees, 
that consequently the appeal was fatally de- 
fective- and must be dismissed. ’ 

(Paras 3 & 5) 

Index Note (B) :— Civil P. C. (1908), 
O. 41 R. 1 (2) — Matter in suit referred to 
arbitration and award given — Point of 
fact neither taken by way of objection to the 
award, nor argued before the Court cannot 
be urged in appeal against the decree pass- 
ed on the award. . (Para 6) 

Brief Note (B):— So also an objection 
(based on a question of fact) to the filing of 
the award, which, though taken, .was not 
urged before the Court which passed the 
decree on the award, cannot be urged in ap- 
peal. (Para 7) 

Index Note: — (C) Civil P. C. Sec- 
tion 34 (2) — Future interest — Discretion of 
Court — Presumption from omission to state 
anything about it in decree. 

Brief Note: —- (C) Awarding of future- 
interest is in the discretion of the Court and 
in. omitting to say anything about future inte- 
rest the Court will be presumed to have taken 
the view that, interest should not be award- 


. ed, (Para 8). 


. Index Note: — (D) Arbitration Act 
(1940), Sections 16, 17 and- 39 (1) (vi) — 
Order remitting award to arbitrator for re- 
consideration on certain specified points — 
Order cannot be deemed to be a refusal to 
Set aside the rest of the award — No appeal 
lies against the order. 


Brief Note: — (D) There can be no 
remittance of a part of the award under Sec- 
tion 16 and under Section 16 (3) an award, 
on being remitted, must be regarded as being 
Suspended. 

_ it is clear from Section 17 that the ques- 
tion of confirmation of the award and sro- 
nouncement of judgment according to the 
award arises only where the Court sees no 
cause to remit the award or to set aside the’ 
award and the time for making an applica- 
tion to set aside the award has expired. 
When these stages have passed, the Court 
has no option but to pronounce judgment 
according to the award. That being the 
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scheme of Section 17, it does not contem- 


plate that the Court will confirm part of the ` 


award and remit the rest under Section 16 (1) 
of the Act. (Para 8) 


An order remitting an award for reconsi- 
deration of certain points is therefore not 
appealable under Section 39 (1) (vi) of the 
Act. AIR 1956 Nag 245, Diss. from; AIR 
1968 Delhi 188, Rel. on. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1968 Delhi 188,.Mehta Teja Singh and 

Co. v. Fertilizer Corporation of India 10 
(1964) Civil Appeal No. 1094 of 1963, DJ- 
9-9-1964, (SC), B. S. Madhava and Co. v. 
Kapila Textile Mills Ltd. 10 
AIR 1963 SC 1901 = (1964) 3 SCR 549, 
Rameshwar Prasad v. Shambehari Lal 5 
AIR 1963 Cal 583 = 67 Cal WN 947, 
Brahma Swaroop Gupta v. Diwan Chand § 
AIR 1962 SC 89 = (1962) 2 SCR 636, State 
of Punjab v. Rathu Ram 4 
AIR 1956 Nag 245 = 1956 Nag LJ 538, 
Jayantilal Keshavlal v. Surendra Gangsa 9 
AIR 1941 Oudh 219 = 1941 Oudh WN 418 
(FB), Ghulam Abbas v. Safdar Jah Zahid 
Ali Mirza 5 
AIR 1926 All 152 = 23 All LI 935, Shabbar 
Hussain v. Abbas Ali 5 


K. S. Verma, for Appellant; Akhilesh 
Sahai, for Respondents. 


TRIVEDI, J.i-— These are two con- 
nected appeals and may be conveniently de- 
cided by one judgment as they raise same 
common questions of fact and law. 


2. Both the appeals have been filed 
by the State of U. P., against Smt. Shabati 
Devi and 6 others who’are the legal repre- 
sentatives of Sita Ram Gupta. The facts 
_ giving rise to these appeals may be. summa- 

rised as follows: 


Sita Ram Gupta was a building contrac- 
tor and there was a contract between him on 
the one side and the Executive Engineer, 
P. W. D. on behalf of the State of U. P. 
on the other by which Sita Ram Gupta was 
given a contract for building three storeyed 
ward in the King Georges Medical College, 
Lucknow. This work was to start from 20-10- 
1948 and to bé completed by 18-10-1949. 
The work according to the respondénts could 
not be completed within the stipulated time 
on account of defaults and omissions of the 
officers of the appellant. Subsequently, the 
time for completion of the building was ex- 
tended upto 12-10-1950. Sita Ram Gupta 
then filed a suit against the State of U. P. 
for recovery of Rs. 3,53,577-2-6 on account 
of the constructions made by him in terms of 
the contract. During the pendency of the 
suit he died and seven of his heirs and legal 
representatives including a daughter Km. 
Runa Gupta were substituted in his place. 
Thereafter the parties agreed on 20th J uly, 
1962, to refer the dispute to the arbitration 
of Sri U. C. Oswal, the then Deputy Legal 
Remembrancer to U. P. Government. The 
arbitrator made an award on 10-10-1965. 
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Against this award the appellant-defendant - 
filed objections under Section 30 of the Arbi- ° 
tration Act with a prayer that the award 
may be set aside. The respondents-plaintifis _ 
] On hearing these objec- 
tions the Additional Judge Small Causes, 
Lucknow, decided to remit the award and by 
an order dated 2-3-1966 dismissed the appel- 
lant-defendant’s objection to set aside the 
award and remitted the award to the arbitra- 
tor for reconsideration of three points stated 
in the judgment. The arbitrator was direct- 
ed to submit his final award within two 
months. F. A. F. O. No. 41 of 1966 has 
been filed by the State of U. P., aggrieved 
from this order of the lower court dated 2nd 
March, 1966. In accordance- with the afore- 
Said order of remittance the final award was 
made by the arbitrator on 3rd May, 1966 
and a sum of Rs. 90,416.94 paise was 
awarded to the respondents against the de- 
fendant-appellant with pendente lite interest 
at the rate of 3% per annum simple except 
for the period commencing from 1-7-57 and 
ending on 31-7-60. There was also an order 
with regard to costs. Against this award 
also objections were filed on behalf of the 
appellant, but they were partly allowed and 
the award dated 10-10-1965 and the final 
award dated 3-5-1966 treated as the supple- 
mentary award 1966 were made rule of the 
court with the modification that no interest 
was to run on the amount of Rs. 692-12-9. 
It is against this judgment that F. A. F. O. 
No. 9 of 1967 has been filed. 

3. A preliminary objection has been 
raised by Sri Nazir Uddin, learned counsel 
for the respondent in both these appeals 
which may be first considered. The objection 
is that in these appeals one of the heirs and 
the Jegal representatives of Sita Ram ‘Gupta 
deceased plaintiff, namely, Km. Runa Gupta 
was not impleaded as a respondent. Runa 
Gupta, it is submitted, was impleaded as one 


_of the plaintiffs in the plaint on-the death 


of Sita Ram Gupta on 3-2-69 and on account 
of omission to implead her in the array of 
respondents the memorandum of appeal be- 
comes fatally defective and these appeals are 
liable to be dismissed on this ground alone. 
When this defect was brought to the notice 
of a Bench of this Court it was pointed out . 
by way of explanation that the name of 
Runa Gupta was omitted from the formal 
order prepared from the impugned judgment 
of the lower court. The Bench ordered that 
appellant should take steps to get the formal 
order corrected by securing addition of the 
name of Runa Gupta in the formal order 
within one month and also to implead Runa 
Gupta as a respondent in these appeals. The 
formal order was corrected, but the appel- 
lant did not take any steps for impleadment | 
of Runa Gupta during the time allowed by 
the Court. Subsequently. the State of U. P. 
prayed for further extension of time under 
Section 148, Civil Procedure Code for im- 
pleadment of Runa Gupta in the appeal, but 
this prayer was rejected by a Bench of this 
Court on 14-12-72. The position, therefore, 
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is that Runa Gupta who happened to be one 
of the plaintiffs before the Court below has 
not been impleaded and we have to judge 
the consequences of this omission. It 1s 
clear from the facts that the interest of all 
the legal representatives. and heirs of Sita 
Ram Gupta, the present plaintiffs, was joint 
and indivisible. The impugned judgment and 
orders of the lower courts have become final 
in favour of Runa Gupta and against the 
State of U. P. If in the circumstances the 
present appeals were allowed then they will 
result in two contradictory decrees, one in 
favour of Runa Gupta and another in favour 
of the appellant and against the present res- 
‘|pondents. When such may be the conse- 
quence of a defect in the memo of appeal, 
this court cannot proceed to decide the ap- 
peals which are liable to dismissal due to 
defective record. 


4, A situation analogous to the pre- 
sent one arose in an appeal before the Sup- 
reme Court and was considered in the case 
of State of Punjab v. Nathu Ram, AIR 
1962 SC 89. Certain land belonging to two 
brothers L and N jointly was acquired for 
military purposes and on their refusal to ac- 
cept the compensation offered by the Col- 
lector, the matter was referred for enquiry 
to an Arbitrator who passed a joint award 
granting higher compensation. The State 
Government appealed against the award to 
the High Court. While the appeal was pend- 
ing L died and his legal representatives were 
not brought on record. The appeal abated 
against him. The question arose whether the 
appeal also abated as against N. It was held 
that appeal against N alone could not pro- 
ceed and it was essential for the appellant to 
implead both the joint decree-holders and in 
the absence of one the appeal was not pro- 
perly constituted. In this connection it was 
further observed that when Order 22, Rule 4 
C. P. C. does not provide for the abatement 
of appeal against the co-respondenfs of the 
deceased respondent there can be no question 
of abatement of the appeals against them. 
The provisions of Order 1, Rule 9 C. P. C. 
also show that if the court can deal with the 
matter in controversy so far as regards the 
rights and interests of the appellant and the 


respondents other than the deceased respon- ` 


dent it has to proceed with the appeal and 
decide it. It is only when it is not possible 
for the court to deal with such matters, that 
it will have to refuse to proceed further 
with the appeal and therefore dismiss it. 


5. In the case of Rameshwar Prasad 
v. Shambehari Lal, (AIR 1963 SC 1901) the 
Supreme Court observed that where a num- 
ber of persons have filed an appeal and 
pending the appeal one of the appellants dies, 
the surviving appellants cannot be .paid to 
have filed the appeal as representing - the 
deceased appellant. And if in respect of the 
appellant deceased the appeal has abated and 
the decree in favour of the respondents has 
become final against his legal representa- 
tives, these having not been brought on re- 
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cord in time, it will be against the scheme 
of the Code to hold that Rule 4 of Order 41 
empowwers the Court to pass a decree in 
favour of the legal representatives of the 
deceased appellant on hearing an appeal by 
the surviving appellants even though the 
decree against him has become final. See 
also Ghulam Abbas v. Safdar Jah Zahid Ali 
Mirza, (AIR 1941 Oudh 219) and Shabbar 
Hussain v. Abbas Ali, (1925) 23 All LJ 935 
= (AIR 1926 All 152). 


We therefore, uphold this preliminary 
objection deciding that these appeals are 
liable to be dismissed for failure to imulead 
Runa Gupta as a respondent and for defec- 
tive record. 


6. Coming now to the merits of the 
two appeals there was only one submiissicn 
made by the learned counsel for the appel- 
lant and that submission is common to both 
the appeals. The submission is that the Arbi- 
trator misconducted himself in making an 
award in favour of the respondents in total 
disregard of the fact’ that there was discre- 
pancy in the amount claimed as per sche- 


` dules attached to the notice under Section 80, 


Civil Procedure Code and the schedules at- 
tached to the plaint and those filed before 
the Arbitrator. This point is raised in 
ground No. 8 of memo of appeal of 
F. A. F. O. No. 9 of 1967 and in ground 
No. 5 of memo of Appeal of F. A. F. O. 
No. 41 of 1966. So far as F. A. F. O. No. 
9 of 1967 is concerned a perusal of the ob- 
jections filed for the appellant against the 
award of 3rd May, 1966, on behalf of the 
State of U. P., shows that no such ground 
was taken in the objection and no such 
ground appears to have been argued also 
before the Additional Judge Small Causes, as 
appears from his judgment of 30th Septem- 
ber, 1966. This point, therefore, cannot be 
urged for the first time in appeal. 


7. In so far as F. A. F. O. No. 41 
of 1966 is concerned one of the points taken 
in the objection filed for the appellant against 
the first award was that the case set up in 
the new schedules filed for the plaintiffs was 
entirely new and was not the basis of the 
notice under Section 80, Civil Procedure 
Code, but this point does not seem to have 
been urged before the Additional Judge 
Small Causes. Before him an entirely dif- 
ferent point appears to have been urged, there 
the argument was that there was discrepancy 
in Schedule V attached to the plaint and in 
the combined Schedules If and IO which 
were filed before the Arbitrator with the re- 
sult that the lower court did not deal with 
this point. Not having pressed this point be- 
fore the lower court it is not open to the 
appellant to raise it for the first time in this 
appeal. Therefore, this ground is liable to 
be rejected. These being the only grounds 
urged in the two appeals, they must fail for 
the rejection of these grounds. 

8. In F. A. F. O. No. 9 of 1967 a 
cross-objection has been filed for the respon- 
dents to the effect that lower court was in 
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error in not awarding future interest from 
the date of passing of the decree till the date 
of realization. Awarding of future interest 
was in the discretion of the lower court and 
in omitting to say anything about future 
interest the court will be presumed to have 
taken the view that in the circumstances of 
the case interest should not be awarded. 
We see no reason to dissent from the exercise 
of this discretion by the lower court and, 
therefore, dismiss the cross-objection. 
Coming now to F. A. F. O. No. 41 of 
1966 the learned Counsel for the respondents 
Sri Nazir Uddin has raised another argument 
assailing the maintainability of that appeal. 
Learned Counsel submits that this appeal was 
not maintainable as no appeal is -provided 
under Section 39 of the Arbitration Act 
against an order of remittance of the award. 
On this point we have heard learned Coun- 
sel for the parties and we are of the opinion 
that this is a sound submission. Sri K. S. 
Verma, the Chief Standing Counsel, submits 
on behalf of the State that the appeal was 
maintainable under sub-section (1) clause (vi) 
of Section 39 of the Arbitration Act; (here- 
inafter referred to as the Act) under which an 
appeal shall lie against an order setting aside 
or refusing to set aside an award. The sub- 
_|mission is that the order of remittance of the 
award amounted -to refusal to set aside the 
award which was the prayer in the objection 
on behalf of the State of U. P. We are un- 
able to agree that an order of remittance of 
the award under Section 16 (1) of the Act 
amounts necessarily to an order refusing to 
set aside an award. The reasoning of the 
learned Chief Standing Counsel is that in- the 
present case the court below by its order of 
2-3-1966 had remitted the award to the Arbi- 
trator for reconsideration of three points 
which were raised in the respondents’ appli- 
cation (955-C) and therefore the court will be 
presumed to have confirmed the rest of the 
award and refused to set aside that portion of 
the award which has not covered the three 
remitted points. We are not impressed by 
this argument for in our judgment the Arbi- 
tration Act does not contain any provision 
about confirmation of the award. Section 17 
of the Act says that where the court sees 
no cause to remit the award or any of the 
matters referred to arbitration for recon- 
sideration or to set aside the award, the 
court shall, after the time for making an ap- 
plication to set aside the award has expired, 
or such application having been made, after 
refusing it, proceed to pronounce judgment 
according to the award, and upon the judg- 
ment so pronounced a decree shall follow. 
Under Section 17 the court must proceed to 
pronounce judgment according to the award 
and a decree shall follow accordingly if and 


when court sees no cause to remit the award 


or any of the matters referred to arbitration 
for reconsideration or to set aside the award 
and the time for making an application to set 
aside the award has expired. It is, therefore 
clear from Sec. 17 that the question of confir- 
mation of the award and pronouncement of 
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judgment according to the award arises only 
where the court sees no cause to remit the 
award or to set aside the award and the. time 
for making an application to set aside the 
award has expired. When these stages have 
passed, the court has no option but to pro- 
nounce judgment according to the award 
under Section 17. That being the scheme of 
Sec.. 17, (sic) does not contemplate that the 
court will confirm part of the award and 
remit the rest under Section 16 (1) of the 
Act. Indeed in Section 17, as we read it there 
does not appear to be any provision for re 
mittance of part of the award and for ‘con- 
firmation of the rest of the award by 
implication. Under sub-section (1) of Sec- 
tion 16 the court has two options open to it 
either to remit the award or to remit any 
matter to the Arbitrator or Umpire for re- 
consideration, but it is not possible for the 
court to remit part of the award. It can 
either remit the whole of the award or remit 
specific points on matters to the Arbitrator 
for reconsideration. It is also possible for 
the court to refer certain points to the Arbi- 
trator for reconsideration which may have 


‘been left undetermined by it or matters on 


Which it may have determined but which 
were not referred to arbitration and such 
matters were not severable. Under Section 


16 of the Act the court has power also to- 


remit the whole award at the time of refer- 
ring certain points for reconsideration to the 
Arbitrator. That is what appears to have 
happened in the present case. The operative 
pordon of the order of 2-3-66 is in these 
words, . 


“The award is remitted back to the learn- 
“ed arbitrator for reconsideration of the three 


points raised in plaintiffs application 
No. 955-C. Let the award ‚and tbe 
relevant papers be sent to the learned 


He shall submit his deci- 
Within 2. months from 


arbitrator at once. 
sion to the court 
today”. 


It is noteworthy that the lower court remit- 
ted the whole award in express terms and did 
not remit specific points for reconsideration 
to the Arbitrator under Section 16 (1) of the 
Act and there being no provision for remit- 
tance of part of the award, in this situation 
the argument that rest of the award was con- 
firmed is clearly untenable. This order of 
remittance of the award was evidently pass- 
ed by the lower court in accordance with the 
provisions contained in sub-section (2) of 
Section 16 which says: “where an award is 
remitted under sub-section (1) the court shall 
fix the time within which the arbitrator or 
umpire shall submit his decision to the court.” 
Sub-section 


(2) of Section 16 again 
significantly contemplates remittance of the 
award and not part of the award. 
Our view that there can be no con- 


firmation of part of the award and remittance 


of another part to the Arbitrator under Sec- 
tion 17 is reinforced by the provision con- 
-tained in sub-section (3) of Section 16 of the 
Act which says that an award remitted un- 
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der sub-section (1) shall become void on the 
failure of the arbitrator or umpire to recon- 
sider it and submit his decision within the 
time fixed and the provisions contained in 
Section 19 to the effect that where an award 
has become void under sub-section (3) of 
Section 16 or has been set’ aside, the court 
may by order supersede the reference and 
shall thereupon order that the arbitration 
agreement shall cease to have effect with 
tespect to the difference referred. If a part of 
the award is confirmed, as suggested in 
arguments by the learned Chief Standing 
Counsel and it becomes subsequently void on 
default of the arbitrator under sub-section (3) 
of Section 16 of the Act, then it will lead 
to a wholly conflicting position. In view 
particularly of the provisions contained in 
sub-section (3) of Section 16 we are inclined 
to take the view that upon remittance of 
the award the award becomes suspended and 
this is also the view which commended to 
the Calcutta High Court. See Brahma Swa- 
roop Gupta v. Diwan Chand, AIR 1963 Cal 
583. In the present case there is a positive 
indication that the whole of the award was 
remitted and that no part of it was confirm- 
ed. This is clear from the two awards. Under 
the first. award of 10-10-1965 the Arbitrator 
.had awarded a sum of Rs. 69,359.34 paise 
to the respondents against the appellant, 
whereas in the second award dated 3rd May, 
1966 the Arbitrator had awarded a sum of 
Rs. 90,416.94 paise plus pendente lite interest 
at the rate of 3% per annum simple. This was 
in clear modification of the earlier award 
which could not have been possible if part of 
the award had been confirmed. The award of 
3-5-1966, therefore, was a fresh award and 
not a supplementary award, as urged for the 
appellant. | 

9. For the reasons given above we 
are of the opinion that an order of remit- 
tance of the award does not fall within sub- 
section (1) clause (vi) of Section 39 of the 
Act as it neither amounts to an order setting 
aside or refusing to set aside an award 2nd 
an appeal against an order of remittance of 
the award, therefore, does not lie under Sec 
tion 39 of the Act. Learned Counsel for the 


appellant places reliance on an authority of - 


the Nagpur High Court in the case Jayantilal 
Keshavial v. Surendra Gangsa, AIR 1956 
Nag 245. In that case the Nagpur High 
Court took the view that when an award is 
accepted on certain points and is remitted 
for reconsideration only on the remaining 


points, the order would amount to a refusal - 


to set aside an award on the points the award 
is accepted and as such will -be appealable. 
We are unable to agree with this view for 
attention of their Lordships was not drawn 
to the provisions contained in sub-section (3) 
of Section 16 of the Act and to the fact that 
in Section 17 there is no provision for con- 
firmation of the award for remittance of a 
part of the award. - 


10. View similar to ours was taken 
in the case of Mehta Teja Singh v. Fertilizer 


Sheo Ji Singh v. Dy. Dir., 


Consolidation, U. P. All. 261 ` 


Corporation of India, AIR 1968 Dethi 188 
by the Delhi High Court holding that an 
order remitting a part of an award and af- 
firming a part does not necessarily amount to 
an order setting aside or refusing to set aside 
an award and is not appealable. This deci- 
sion was rested on a decision of 
the Supreme Court in Civil Appeal 
No. 1094 of 1963, B. S. Madhava and Co. 
v. Kapila Textile Mills Ltd., decided on 
9-9-1964 (SC), in which it was observed that 
an order under Section 16. (1) (c) of the Act 
refusing to remit an award’ to the Arbitrator 
or the umpire is not appealable under the 
Act. The learned Judges of the Delhi High 
Court observed that refusal to remit an 
award cannot constitute refusal to set aside 
an award and therefore was not appealable. 
Remission of an award or any matter would 
also on parity of reasoning not amount to 
setting aside an award or a part of it. 


10. We therefore uphold the argu- 
ment of the learned Counsel for the respon- 
dents that F. A. F. O. No. 41 of 1966 did 
not lie under Section 39 of the Act. 


As an upshot of the findings above re- 
corded both the appeals and the cross-objec- 
tions in F. A. F. O. No. 9 of 1967 fail and 
accordingly are dismissed with costs to the 
respondents. This judgment shall govern 
both the above appeals. 

Appeals dismissed. 
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Sheo Ji Singh and others, Appellants v. ` 
The Deputy Director of Consolidation, U. P. 
and others, Respondents. 


Special. Appeal No. 1200 of 1969, D/- 
28-9-1973, against Judgment of M. H. Beg, 
J., in W. P. No. 86 of 1964, D/- 29-8-1969. 


Index Note: — (A) Constitution of 
India, Article 227 — Plea requiring factual - 
determination cannot be raised for the first 
time. 

Brief Note: — (A) It was contended 
that the basic compromise behind the com- 
promise-decree (it having been held as nulli- 
ty) should have been given effect to in the 
consolidation proceedings determining the 
bhumidhari right. 


Held, had such plea been raised before 
the lower authorities the question as to. whe- 
ther such compromise required any registra- 
tion in order to confer any right, could have 
been the subject-matter of decision.’ There- 
fore, such plea could not be allowed to be 
raised in the writ petition. (Para 6) 


Index Note: — (B) U. P. Tenancy Act 
(17 of 1939), Section 59 — Suit under, filed 
after commencement of U. P.  Zamindari 
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Abolition and Land Reforms Act (1 of 1951) 
— Compromise-decree therein is nullity. 


Brief Note: — (B). Since the court 
which passed the compromise-decree had no 
jurisdiction to entertain the suit after the 
commencement of the U. P. Zamindari Abo- 
lition and Land Reforms Act, the compro- 
mise-decree was held to be a nullity. 1970 
All WR (HC) 775, Overruled. (Para 5) 


Cases Referred: Chronological Paras 


1970 All WR (HC) 775, Chet Ram v. Direc- 
tor of Consolidation 5 
AIR 1967 All 212, Jokhan v. Ram Deo 6 
1962 All WR (HC) 96 = 1962 All LJ 90, 
Shital Prasad v. Board of Revenue 4,5 


G. P. Bhargava and A. N. Bhargava, for 
Appellants; V. K. S. Chaudhary, for Respon- 
dents. 


SATISH CHANDRA, I.:-—-  Baij Nath 
Daroga Rai and Harihar were fixed rate 
tenants of holding No. 139 measuring 9.56 
acres. On 17th September, 1951, Smt. Tape- 
sara and Smt. Rangbasi, two widows of this 
family executed a deed of sale of .62 acres 
of this holding in favour of respondents 
Nos. 18, 19 and 20. Some time before that in 
1950 Baij Nath had died and his widow 
Smt. Fatengana laid claim to a half share 
in the holding as the heir of Baij Nath. This 
led to some disputes whereupon Harihar Rai 
and Daroga Rai filed a suit for a declara- 
tion under Section 59 of U. P. Tenancy Act 
claiming to be the sole tenants of the land. 
This suit ended in a compromise decree 
dated 30th April, 1952. Under it' Smt.. 
Fatengana was recognised to be the holder 
of a half share in the holding while Daroga 
Rai and -Harihar Rai were declared to be 
the owners of the balance half. The compro- 
mise further recognised the transfers execut- 
ed by Smt. Fatengana in relation to 1.30 
acres of the holding as well’ as the transfer 
executed by Daroga Rai and Harihar Rai in 
relation to 5.255 acres of the holding. 


2. On ist December, 1952, Smt. 
Fatengana filed another suit for declaration 
under Section 59 of the U. P. Tenancy Act. 
This suit also ended in a compromise dated 
30th August, 1954. Under this compromise 
decree Smt. Fatengana was given 4.12- acres 
of this holding in lieu of maintenance 
allowance. The balance was agreed to be 
the bhumidhari of Daroga Rai and Harihar 


Rai. 


3. In the basic year the name of 
Daroga Rai alone appeared as the bhumi- 
dhar of the holding. Smt. Fatengana filed 
an objection claiming a half share in the 
holding. The Deputy Director ultimately held 
that the compromise of 1952 decided the 
title of the parties with the result that Smt. 
Fatengana would have a half share in the 
holding. He also held that the sales executed 
by both the parties will be adjusted against 
their shares. Aggrieved, Daroga Rai filed 
a writ petition in this Court which failed. 
-Hence the present appeal. 


Sheo Ji Singh v. Dy. Dir., Consolidation, U. P. 


. Maintenance allowance. 


A.I.R. 
4. For the appellants it was urged 
that the compromise decree dated 30th 


August, 1954,. was binding between the par- 
ties and so the lady had only a right to pos- 
Session of the specific plots in lieu of her 
In Shital Prasad v. 
Board of Revenue, 1962 All LJ 90 a Divi- 
sion Bench of this Court held that a suit for 
declaration of tenancy rights is not compe- 
tent under the Tenancy Act after the en- 
forcement of the U. P. Zamindari Abolition 
and Land Reforms Act. The suit filed by 
Smt. Fatengana on ist December, 1952, was, 
therefore, incompetent. The revenue courts 
are courts of special jurisdiction. They have 
no jurisdiction to entertain suits of any kind 
except those with regard to which jurisdic- 
tion has been expressly conferred by statute 
on them. If they had no jurisdiction to en- 
tertain a suit of this nature after the date 
of vesting, a decree passed by them would 
be a nullity. The compromise decree hence 
created no right or obligation between the 
parties because it was void, 

5. For the appellants reliance was 
placed upon a decision of a learned single 
Judge in Chet Ram v. Director of Consoli- 
dation. 
was observed that there is a difference be- 
tween jurisdiction of a court and maintain- 
ability of a suit. What this Court has held in 
Shital Prasad v. Board of Revenue, 1962 All 
WR (HC):96 is that a suit for a declaration 
of tenancy right is not maintainable in the 
Revenue Court after the passing of the Zamin- 
dari Abolition and Land Reforms Act. This 
decision is not an authority for the propo- 
sition that the revenue court had no jurisdic- 
tion for declaring a person as a tenant. We 
are unable to agree with this proposition. 
When it is held that a suit is not maintain- 
able in a revenue court because-no such suit 
could be filed under the statute, it obviousiy 
means that the court had no jurisdiction to 
entertain a suit of that nature. It was fur- 
ther observed in Chet Ram’s case that if a 
suit for declaration was filed and the ques- 
tion of jurisdiction was not agitated, rather 
the claim of the ‘plaintiff was admitted and 
a decree is passed, such a decree is binding 
on the parties and neither party in such a 
case can assert that the decree is not binding 
on him. This, in our opinion, does not Igy 
down correct law. It is well settled that par- 
fies cannot by consent confer jurisdiction 
upon a court. Existence of jurisdiction is 
not a matter dependent upon the assent of 
parties. It is only in those cases where the 
exercise of jurisdiction in a particular mode 
is irregular that the consent of parties cures 
the irregularity. Here the revenue courts 
had no jurisdiction to hear a suit for decla- 
ration of tenancy rights after the date of 
vesting. This is not a case of exercise of 
Jurisdiction. Therefore, the fact that the 
question of lack of jurisdiction was not agi- 
tated before the revenue court will not make 
the decree valid. 


1970 All WR (HC) 775. There it- 


` 


i On the strength of Jokhan v. Ram 
Deo, AIR 1967 All 212 it was stressed on bes], 
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half of the appellants that even if a compro- 
mise decree is invalid, the antecedent compro- 
mise upon which it was passed does not fall. 
The compromise still continues to hold the 
field and can be enforced. There is no quar- 
rel with this proposition. But if the appel- 
lants desired to place reliance upon the ante- 
cedent compromise they should have taken 
such a plea. If such a plea had been taken, 
the respondents would have been in a position 
to meet it, e.g., they could have proved that 
the value of the property which was the sub- 
ject-matter of the compromise was above 
Rs, 100/- so that the compromise required 
registration before it could effectively pass 
title. Since the plea was not taken, no find- 
ings upon the various factual aspects govern- 
ing it have been recorded. It is, therefore, 
not open to the appéllants to rely upon the 
antecedent compromise for the first time in 
this Court. 7 

7. In- our opinion, the compromise 
decree of 30th August, 1954, was void and 
yalueless. The consolidation authorities were 
right in ignoring it. 

8. In the next place it was urged that 
the direction of the Deputy Director that 
the transfers executed by the parties will be 
adjusted against their shares was invalid. 
This is not a case of transfer by the karta 
of a Hindu undivided family. Smt. Faten- 
gana had a half share as a widow. She 
could not claim membership of any coparce- 
nary. She was a co-tenant and not a co- 
parcener. - There is no allegation that Daroga 
Rai executed the transfers with the consent 
of all the co-sharers or for their benefit. 
Under the circumstances, the Deputy Direc- 
tor was justified in directing that the trans- 
fers would be adjusted against the respective 
shares of the parties. 
. decree of 1952 the various transfers were re- 
cognised. It was specifically agreed there 
that the transfers executed: by Smt. Tapesara 
and Smt. Rangbasi will be deemed to be 
transfers made by Smt. Fatengana. In spite 
of it Smt. Fatengana was given a half share 
in the holding. That would mean that the 
holding was the property of the family at 
the time of the compromise. The direction 
of the Deputy Director that the transfers by 
the parties will be adjusted against their 
ae Tecognises this factually agreed posi- 

on. 

9, Respondents 6 and 13 to 20 were 
not served with the summons of the appeal. 
They are transferees from Daroga Rai as 
well as Smt. Tapesara and Smt. Rangbasi. 
Since the appeal fails on the merits, it is 
unnecessary to decide the effect of their ab- 
sence on the constitution in the appeaf. 


10. In the result, the appeal fails and 
is accordingly dismissed with costs, . 


Appeal dismissed. 
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M. M. Sales and Exports (India) (Pvt.) 
Ltd. and others, Petitioners v. The State cf 
Uttar Pradesh and others, Opposite Parties. 

Civil Misc. Writ No. 5279 of 1973, DJ- 
4-9-1973. 


Index . Note: — (A) Criminal Law 
Amendment Ordinance, (38 of 1944), Pre. — 
Is its continuance affected by India (Provi- 
sional Constitution) Order, 1947 repealing 9th 
Schedule of Government of India Act, 1935? 
No. (X-Ref:— General Clauses Act, 1897, 
Section 6 (b)). — (X-Ref:— India (Provi- 
sional Constitution) Order 1947.) — (X-Ref:— 
Constitution of India, Articles 366 (10), 372 
and 123). i 


Brief Note: — (A) By virtue of Sec- 
tion 1 (3) read with Section 3 of India and 
Burma (Emergency Provisions) Act, 1940 the 
Ordinance No. 38 of 1944 - has unlimited 
duration, it being one of the Ordinances issu- 
ed by the Governor-General of India during 
the period 26th June, 1940 and ist April, 
1946. The Act of 1940 ceasing to have 
effect does not affect the continuance of such 
Ordinances which remain in force till repeal- 
ed. 


India (Provisional Constitution} Order, 
1947 repeals 9th Schedule of the Govern- 
ment of India Act, 1935 including Sec. 72 
of the said Schedule. On this basis it was 
urged that the impugned Ordinance No. 38 
of 1947 was also repealed. Held that Sec- 
tion 2 (2) of the 1947 Order made the 
Interpretation Act, 1889, applicable for in- 
terpreting the 1947 Order and under Sec- 
tion 38 (2) (b) of the Interpretation Act, 
which is similar to Section 6 (b) of the Gene- 
ral Clauses Act, 1897, it is provided that re- 


peal of an enactment shall not affect 
anything duly done under fhe re 
‘pealed enactment. Therefore the Goy- 


~ernor-General having lawfully issued the im- 


pugned Ordinance No. 38 of 1947 under his 
powers under Section 72 of the 9th Schedule, 
the repeal of the 9th Schedule could not 
affect the continuance . of the impugned 
Ordinance, which itself has, so far, not, been 
repealed. The impugned Ordinance is an 
existing law within the meaning of Article 366 
(10) of the Constitution of India and under 
Article 372 it continues to be in force. The 
impugned Ordinance has not lapsed with the 
commencement of the Constitution. It can- 
not be urged that the Ordinance ought to 
have been laid before the Parliament under 
Article 123 of the Constitution because Arti- 
cle 123 applies only to Ordinances promul- 
gated by the President and does not apply to 
Ordinances framed under the Government of 
india, Act, 1935. AIR 1957 SC 497, Relied 
on; AIR 1954 SC SC 683, Distinguished. 

(Paras 4 to 9) 
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Cases Referred: Chrenological Paras 


AIR 1957 SC 497 = 1957 Cri LJ 599, Hans- 
raj Mulji v. State of Bomba 


y 4 
AIR 1954 SC 683 = 1954 Cri LI 1736, State 
of U. P. v. Jagmandar Das . 7 


T. P. Asthana, for Petitioners; Standing 
Counsel, for Opposite Parties. 


SATISH CHANDRA, J.:— The princi- 
pal question raised by this writ petition was 
whether the Criminal Law Amendment 
Ordinance, No. 38 of 1944 was in force on 
27th July, 1973 when the District Judge, 
Kanpur passed an ex parte order attaching 
the petitioners’ Bank account under the pro- 
visions of the aforesaid Ordinance. A Bench 
of this Court while admitting the writ peti- 
tion directed that since the involved question 
was of general importance it may. be heard 
and decided by a Division Bench. That -is 
how this writ petition has been listed for 
hearing before this Bench. 


2. Learned counsel for the petitioners 


urged that the Criminal Law Amendment 
Ordinance, 1944 ceased to have force or 
effect after 15th August 1947 because of the 
operation of the India (Provisional Constitu- 
tion) Order, 1947 as well as the India 
{Adaptation of Existing Indian Laws) Order, 
1947. In order to appreciate these submis- 
sions we have to notice certain provisions. 


3. Part If of the Government of 
India Act, 1935 envisaged the establishment 
of the Federation of India. Section 317 of 
the Government of India Act, 1935 continu- 
ed the provisions of the Government of 
India Act, 1915 with certain amendments 
mentioned in Schedule 9 of 1935 Act until 
the establishment of the Federation. Sec- 
tion 72 of the 9th Schedule conferred upon 
the Governor-General powers to issue Ordin- 
ances in cases-of emergency. It provided: 

“The Governor-General may, in cases of 
emergency, make and promulgate ordinances 
for the peace and good government of British 
India or any part thereof, and any ordinance 
so made shall for the space of not more 
than six months from its promulgation, have 
the like force of law as an Act passed by 
the Indian Legislature: but the power of 
making ordinances under this section is sub- 
ject to the like restrictions as the power of 
the Indian Legislature to make laws: and 
any ordinance made under this section is sub- 
ject to the like disallowance as an Act passed 
by the Indian Legislature, and may be con- 
trolled or superseded by any such Acts.” 


The British Parliament passed the India and 
Burma (Emergency Provisions) Act, 1940 on 
27th fy une, 1940. Section 1 (3) of that Act 
stated : , 


“Section seventy-two of the Government 
of India Acı (which as set out in the Ninth 
Schedule to the Government of India Act, 
1935 confers on the Goverror General 
power to make Ordinances in cases of emer- 
gency) shall, as respects Ordinances made 
during the period specified in Section 3 of 
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this Act, have effect as if the words “for the 
space of not more than six months from its 
promulgation were omitted: ............ X 
Section 3 referred to in this provision pro- 
vided : 

“The period referred to in the preceding 
section is the period beginning with the date 
of the passing of this Act and ending with 
such date as His majesty may by Order in 
Council declare to be the end of the emer- 
gency which was the occasion of the passing 
of this Act.” 


As already seen, this Act was passed on 27th 
June, 1940. On ist April, 1946 His Majesty’s 
order in Council was published in the Gazette 
of India terminating the period of emergency 
with effect from Ist April, 1946. Thus the 
period specified under Section 3 of this Act 
extended from 27th June, 1940 to Ist April, 
1946. The Criminal Law Amendment Ordin- 
ance No. 38 of 1944 was promulgated on 23rd 
October, 1944, that is to say in between the 
specified period. 

4. In Hansraj Moolji v. The State of 
Bombay, AIR 1957 SC 497 it was held that 
the effect of the temporary amendment of 
Section 72 of the 9th Schedule by sub-sec- 
tion (3) of Section 1 of the India and Burma 
(Emergency Provisions) Act, 1940 was that 
during the specified period, namely, 27th 
June, 1940 to Ist April, 1946 the Governor- 
General had the power to promulgate Ordin- 
ances within unlimited duration. In other 
words, the qualification that such Ordinances 
shall cease to have effect after the expiry of 
six months from its promulgation were non- 
applicable to Ordinances made during the 
specified period. If on their terms the Ordin- 
ances did not prescribe any period of time 
on the expiry of which they will come to 
an end they will be deemed in law to be 


. permanently in force. It was held that the 


Ordinances thus promulgated were perpetual 
in duration and continued in force until they 
were repealed. 

5. As already seen, the India and 
Burma (Emergency Provisions) Act, 1940 
effected an amendment to Section 72 for the 
limited specified period. After 1-4-1946 Sec- 
tion 72 continued to operate in its original 
form, that is to say, the powers of the 
Governor-General to promulgate ordinances 
were subject to the ordinance remaining in 
force for not more than six months from 
their promulgation. It was argued before 
the Supreme Court that with the non-con- 
tinuance in force of the India and Burma 
(Emergency Provisions) Act, 1940 in so far 
as Section 72 of the 9th Schedule was con- 
cerned the necessary effect is that the Ordin- 
ances made during the specified period would 
come to an end and cease to have force 
after Ist April, 1946. The Supreme Court 
repelled this submission. It was held: 


“The alternative argument addressed be- 
fore us by the learned counsel for the ap- 
pellant, need not detain us at all, for the 
simple reason that reading Section 72 in the 
manner suggested would be tentamount to 
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giving a retrospective effect to the section as 
it originally stood in regard to Ordinances 
,which had been promulgated between 27-6- 
1940 and 1-4-1946. There is nothing to justi- 
fy such retrospective operation. As regards 
such Ordinances the period of duration had 


to be determined having regard to the provi- 


sions of Section 72 as they stood with the 
omission of the words “for the space of not 
more than six months from its promulgation,” 
therefrom during the period specified in Sec- 
tion 3 of the India and Burma (Emergency 
Provisions) Act, 1940 and the Ordinance in 
question was therefore not limited to the 
space of not more than six months from 
the date of its promulgation but was perpe- 
tual in its duration with the result that it con- 
tinues in operation until it is repealed. There 
is no warrant for reading the provisions of 
Section 72 with the omitted words restored 
to their original position after 1-4-1946 while 
determining the duration of the Ordinances 
which had been promulgated between 27-6- 
1940 and 1-4-1946.” 


In this view, the first plea fails. 


6. In the alternative, learned counsel 
for the petitioner urged that the India and 
Burma (Emergency Provisions) Act, 1940, 
being an act. of Parliament, was not an ex- 
isting Indian law within meaning of the India 
(Adaptation of Existing Indian Laws) Order 
1947. So, it lapsed on 14th August, 1947, 
and was not in operation thereafter. The 
necessary effect and consequence was that the 
Criminal Law Amendment Ordinances also 
lapsed. This submission is completely answer- 
ed by the observations of the Supreme Court 
quoted above. Section 1 (3) and .Section 3 


ef the India and Burma (Emergency Provi-. 


sions) Act, 1940, were operative for a limited 
period only, namely from 27th June, 1940, 
to ist April, 1946. They ceased to have any 
efficacy in relation to the Ordinances pro- 
mulgated by the Governor-General in between 
this period after Ist April, 1946. The effect 
of this inapplicability was considered by the 
Supreme Court in Hansraj Moolji’s case 
mentioned above. It was held that the result 
will not be retrospective restoration of the 
omitted provision of Section 72. The Ordin- 
ances issued between the specified period will 
continue to operate even after Ist April, 
1946. The same reasoning applies to the 
non-continuation of this Act as an existing 
Indian Law. The Ordinances promulgated 
between 26th June, 1940, and Ist April, 1946, 
including the Criminal Law Amendment 
Ordinances did not lapse after 15th August, 
1947, 

Te The learned counsel for the peti- 
tioner in the alternative argued that the India 
(Provisional Constitution) Order, 1947 repealed 
the 9th Schedule of the Government of India 
Act including Section 72 thereof. With the 
repeal of the 9th Schedule the Ordinance in 
question lapsed. It could not remain in 
operation thereafter. It is true that Section 3 
of the India (Provisional Constitution) Order, 
1947 read with the schedule attached to it 
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shows that, inter alia, the 9th Schedule of the 
Government of India Act, 1935 was repealed; 
but sub-section (2) of Section 2 of this Order 
provides that the Interpretation Act, 1889, ap- 
plies for the interpretation of this Order as 
for the interpretation of an Act of Parlia- 
ment. Section 38 (2) (b) of the Interpretation 
Act is in terms similar to Section 6 (b) of the 
General Clauses Act, 1897. It provides that 
the repeal shall not affect the operation of any 
enactment so repealed or anything duly done 
or suffered under any enactment so repealed. 
In the ‘present case the Governor-General in 
the exercise of his powers under Sec. 72 pro- 
mulgated the Criminal Law Amendment 
Ordinance. Its continued operation will not 
be affected by the repeal of the 9th Schedude 
aforesaid. For the petitioners reliance was 
placed on the State of Uttar Pradesh v. 
Jagmander Das, AIR 1954 SC 683. That 
case is distinguishable. There the Ordinance 
XII of 1946 itself was repealed by Act II of 
1948. It was held that after the repeal of 
the Ordinance no prosecution could be com- 
menced for contravention of the provisions 
of the Ordinance. It was also held that Sec- 
tion 6 of the General Clauses Act will have 
no application to the cases where the law had 
been repealed or had suffered a natural death. 
In the present case the Ordinance had not 
been repealed by any subsequent enactment. 
Since it had not suffered a natural death, 
Section 38 (2) (b) saves the continued opera- 
tion of this Ordinance. 


a 8. Further Article 366 (10) defines an 
existing Jaw’ to mean any law, ordinance, 
order, bye-law, rule or regulation passed or 
made before the commencement of this Con- 
stitution by any Legislature, authority or per- 
son having power: to make such a law, ordin- 
ance, order, bye-law, rule or regulation. Ad- 
mittedly, the Criminal Law Amendment 
Ordinance was promulgated by the Governor- 
General who had the power to pass or make 
such an Ordinance and was thus an ‘existing 
law’ on 26th January, 1950. Article 372 of 
the Constitution expressly provides for the 
continuance in force of existing laws, unless 
the said law is altered or repealed or amend- 
by a competent legislature or other com- 
petent authority. Nothing has been shown 
that the Criminal Law Amendment Ordin- 
ance has been repealed or rescinded by the 
Parliament of India or by any competent 
authority. Thus the Criminal Law Amend- 
ment Ordinance, 1944 is not. only an ‘existing 
law within the meaning of Art. 366 (10) but 
continues to remain in force even today. 


. 9. In the next place, it was areued{ 
that the Ordinance lapsed with the ee 
mencement of the Constitution of India be- 
Cause if. was not laid before the Parliament 
constituted under the Constitution of India, 
as provided by Article 123 of the Constitu- 
tion. Article 123 applies to Ordinances pro- 
mulgated by the President of India. It has 
no application to pre-existing Ordinances 
framed under the Government of India Act. 
Such Ordinances cannot be held invalid for 
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jnot having been laid before both Houses of 
Parliament as required by Article 123. 


10. The various points raised in sup- 
port of the writ petition having failed, the 
same is dismissed but we make no order- as 
to costs. 

Petition dismissed. 
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Second Appeal No. 3079 of 1968, DJ- 
10-8-1973 from decision of G. C. Mogha 
Addi. Civil J., Muzaffarnagar, D/- 11-10- 
1968. 

Index Note:— (A) T. P. Act (1882), Sec- 
tion 116 — Whether the acceptance of rent 
by the landlord after the expiry of the period 
of lease would create a fresh tenancy in 
favour of the defendant by holding over? 
No, unless rent was accepted with an inten- 
tion to create fresh tenancy. (Para 16) 


Brief Note:— (A) When the circum- 
stances and the conduct of the landlord show- 
ed that he was keen on evicting the defen- 
dant and did not intend at all to enter into 
fresh contract of tenancy the mere fact that 
the defendant has paid rent which was ac- 
cepted by the plaintiff landlord would not 
mean that the landlord had given his assent 
to continue the defendant as a tenant on the 
same old terms. Section 116 would have 
no application to such a case. (Para 18) 


Cases Referred : Chronological Paras 


AIR 1972 SC 819 = (1972) 2 SCR 890, 
a ee Lakhamshi v. Himatlal e 


as k 

AIR 1969 All 333 = 1967 All LJ 944 (FB), 

. Shiv Nath v. Shri Ram Bharoshey Lal 12 

1968 All WR (HC) 197 = 1968 All LJ -387, 
Hari Shanker v. Chaitanya Kumar 

1968 All WR (HC) 340 = 1968 All LJ -446, 
Habib Seth v. Kashi Nath -18 

AIR 1961 SC 1067 = (1961) 3 SCR 813, 
Ganga Dutt Murarka v. Kartik Chandra 


Das 11 
AIR 1949 FC 124 = 1949 FCR 262, Kai 
Khushroo Bezonjee Capadia v. Bai Jerbai 
Hirjibhoy Warden 15 


V. K. S. Chaudhary, for Appellant; K:. C. 
Agarwal, G. P. Bhargava and A. N. Bhargava, 
for Respondent. 


JUDGMENT :— The present appeal by 
the plaintiff arises out of a suit for ejectment 
from the ahata in suit after demolition of 
the constructions made by the defendant. The 
disputed ahata is owned by the plaintiff-ap- 
pellant. By a registered deed of agreement 
dated 11th January, 1952, the plaintiff let out 
the said ahata on an annual rent of Rs. 150/- 
to the defendant for a period of three years, 
commencing from 12th November, 1951 to 
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lith November, 1954. It was let out to the 
defendant for establishing a cotton machine 
and a flour mill. It was stipulated between, 
the parties that on the expiry of the term of 
the lease, the defendant would hand over 
possession to the plaintiff and no notice to 
quit would be necessary. It was further 
stipulated that the defendant might make any 
new construction or place chappar or make 
any additions or alterations according to hi 

needs and requirements, but, after the expiry 
of the term of the lease, the defendant would 
testore the premises to its original condition 
and would hand over the same to the plaintiff 
after removing his materials. But on the- ex- 
piry of. the term of the lease, the defendant 
did not vacate the premises as stipulated. 
The plaintiff, therefore, sent a composite 
notice of demand and quit to the defendant 
and, thereafter, filed a suit for recovery of 
arrears of rent and. ejectment, which was, 
later on, numbered as Suit No. 444 of 1956: 
The Court, however, dismissed the suit for 
ejectment and decreed it only for the re-. 
covery of arrears of rent. According to the 
plaintiff, the defendant had made additions 
and alterations in the suit premises after the 
expiry of the period of lease inasmuch as he 
installed a paddy crushing machine and kolhu 
without any prior permission of the plain- 
i The defendant thus used the premises 
for inconsistent purposes. Duiing the pen- 
dency of the suit, he has replaced the kolhu 
by an oil expeller on 10th April, 1962. Ac- 
cording to the plaintiff, the vibration of the 
additional machines adversely affected the 
premises and the same amounted to nuisance, 
The ‘plaintiff, after serving a notice of ter- 
so aoe on the defendant, filed the present 

2 ## he claim of the plaintiff was re- 
sisted by the defendant. His stand was that 
the additions and alterations were made af 
a cost of Rs. 1,000/- with the consent of the 
plaintiff, who had agreed to adjust the said 
amount in the rent, but he did not adjust 
the amount and had falsely instituted the suit. 
It was further alleged that the suit premises 
was taken for manufacturing purposes and 
so the defendant was legally entitled to instal 
the paddy crushing machine and the Kolhu. 
The notice served by the plaintiff on the 
-defendant was invalid. 

3. The trial Court came to the con- 
clusion that though the premises was let out 
for manufacturing purposes, a restriction was 
placed in the lease deed to run only flour 
mill and cotton machine and the installation 
of the rice crushing machine, kolhu and oil 
expeller was inconsistent with the use of the 
premises for which it had been let out. It 
was also alleged that the additions and alteras 
tions in the suit premises did not cause any 
substantial damage nor did they create any 
nuisance and that the tenancy of the defen- 
dant had been validly terminated by the 
plaintiff. On these findings, the suit was 
decreed by the trial Court. 

4. Feeling aggrieved by the judgment 
of the trial Court, the defendant preferred 
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an appeal. It appears that during the pen- 
dency of the appeal, the defendant moved an 
application on 12th February, 1964, for amend- 
ment of the written statement to’ incorporate 
the plea that the suit was barred under O. 2, 
R. 2, Civil P. C. The application was hotly 
contested by the plaintiff, but the Additional 
Civil Judge allowed the application and re- 
manded the case to the trial Court to decide 
the suit afresh. The plaintiff came up in ap- 
peal to this Court against that order, which 
was allowed by this Court and the order of 
remand was’set aside and the Additional Civil 
Judge was directed to decide the appeal on 
merits. Consequently, the Additional Civil 
Judge heard the appeal and decided it on 
merits. He allowed the appeal and set aside 
the judgment and decree: of the trial Court. 
The learned Additional Civil Judge took the 
view that the defendant continued in posses- 
sion even after the expiry of the stipulated 
period of the lease deed on payment of rent, 
which was accepted by the landlord and, 
therefore, it was a case of holding over with- 
in the meaning of Section 116 of the Trans- 
fer of Property Act. Accordigly, he held 
that the defendant’s tenancy continued on the 
terms Contained in the lease deed dated 11th 
January, 1952. Yhe plaintiff has now come 
up in second appeal to this Court. . 


5. Sri V. K. S. Chaudhary, appearing 
for the plaintiff appellant, contended that the 
learned Judge has gone wrong in accepting 
the case of holding over, as set up by the 
defendant-respondent. 


6. The facts in this case are not’ very 
much in dispute. Under the registered’ lease 
deed D/- 11th January, 1952, the plaintiff had 
let out the premises to the defendant on an 
annual rent of Rs. 150/- for a period of three 
years. It is further admitted by the parties 
that the defendant did not vacate the premises 
after the expiry of the said period. It is fur- 
ther not in dispute that the plaintiff had ac- 
cepted rent from the defendant even after 
the expiry of the period of the lease. Now, 
the question is whether the acceptance of the 
rent by the landlord after the expiry of the 
period of lease would create a fresh tenancy 
in favour of the defendant by holding over. 


7. In order to appreciate the point 
raised on behalf of the appellant, it is neces- 
sary, at this stage, to read Section 116 of 
the Transfer of Property Act. It reads: 


“116. Effect of holding over. 


If a lessee or under-lessee of property 
remains in possession thereof after the deter- 
mination of the lease granted to the lessee, 
and the lessor or his legal representative ac- 
cepts rent from the lessee or under-lessee, or 
otherwise assents to his continuing in posses- 
Sion, the lease is, in the absence of an agree- 
ment to the contrary, renewed from year to 
year, or from month to month, according to 
the purpose for which the property is leased 
as specified in Section 106.” 

8. This section is applicable to lessees 
or under-lessees of property, remaining in 
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possession thereof, after the determination of 
the lease granted to them, if the lessor of 
his legal representative— 

(i) accepts rent from the lessee or under- 
lessee, or - 

(ii) otherwise assents to his continuing in 
Possession. 

9. In such a case, in the absence of 
an agreement to the contrary, the lease is 
renewed from year to year, or from month 
to month, according to the purpose for which 
the property was leased. 


10. A lease is terminated in the ways 
contemplated by Section 111 of the Transfer 
of Property Act. One of these ways is ter- 
mination by efflux of time. In the instant 
case, the lease had been granted to the de- 
fendant for a period of three years. This 
period expired on 12th November, 1954. In 
all fairness, the lessee should have given pos- 
Session to the plaintiff, but he did net do so 
and remained in possession. If it is establish- 
ed that the lessee made an offer to continue 
in possession on payment of thé same rent 
and the lesser accepted the offer, either by 
accepting the rent from the lessee or other- 
Wise assenting to his continuing in possession, 
a fresh tenancy would come into existence 
on the same terms on which the earlier lease 
had been granted to him. 


11. Sri V. K. S. Chaudhary, however, 
contended that by efflux of time, the con- 
tractual tenancy between the parties came to 
an end. Still the lessee could not be ejected, 
as his eviction was prevented by the U. P. 
(Temporary) Control of Rent and Eviction 
Act. His status thereafter would become that 
of a “statutory tenant” as popularly known. 
The acceptance of rent from the defendant 
would not create a fresh tenancy. Jt would 
be taken to be a payment for the use and 
occupation of the premises as a statutory 
tenant. ‘In support of his contention, Sri 
Chaudhary ‘relied upon Ganga Dutt Murarka 
v. Kartik Chandra Das, (AIR 1961 SC 1067). 
In that case, it was held :— 


“Where a. contractual tenancy to which 
the rent control legislation applies has expir- 
ed by efflux of time or by determination by 
notice to quit and the tenant continues in 
possession of the premises by virtue of statu- 
tory protection, acceptance of rent from the 
tenant by the landlord after the expiration or 
determination of the contractual tenancy will 
not afford ground for holding that the land- 
lord has assented to a new contractual ten- 
ancy. eet: 

There is, however, no prohibition against 
a landlord entering into a fresh contract of 
tenancy with a tenant whose right of occupa- 
tion is determined and who remains in oc- 
cupation by virtue of the statutory immunity. 
Apart from an express contract, conduct of 
the parties may undoubtedly justify an infer- 
ence that after determination of the con- 
tractual tenancy, the landtord had entered 
into a fresh contract with the tenant, but 
whether the conduct juctifies such an inference 
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must always depend upon the facts of each 
case.” ° 


12. Sri Bhargava, on the other hand, 
placed reliance on a Full Bench decision of 
this Court in Shiv Nath v. Shri Ram Bharosey 
Lal, (AIR 1969 Ail 333) (FB). In that case 
the original ‘lease was for: eleven months.’ 
It stipulated that on the expiry of the said 
period, the lessee would vacate the shop and 
hand over possession to the lessor without 
notice. There was no provision for extension 
of the lease. The lessee continued to be in 
possession even after the expiry of the stipu- 
lated period and after the death of the lessee, 
his son remained in possession of the shop 
for several years. There was also evidence 
that the rate of rent was increased subse- 
quently. In these circumstances, it was 
held that the lessee was not a tenant at will 
at the time of his death. Either he was a 
tenant under a specific renewed lease or he 
was a tenant holding over. In either case, he 
was a tenant from month to month. 


13. In Bhawanji Lakhamshi v. Himat- 
lal Jamnadas Dani, (AIR 1972 SC 819), deal- 
ing with Section 116 of the Transfer of Pro- 
perty Act, the Supreme Court observed as 
follows :— : 

“The act of holding over after the ex- 
piration of the term does not create a ten- 
ancy of any kind. If a tenant remains in 
possession after the determination of the 
Jease, the common law rule is that he is a 
tenant on sufferance. There is a distinction 
beiween a tenant continuing in possession 
after the determination of the term with the 
consent of the Jandlord and a tenant doing 
so without his consent. The former is a 
tenant at sufferance in English Law and the 
latter a tenant holding over or a tenant at 


will. The assent of the landlord to the con- 
tinuance of possession will create a new 
tenancy. What the section contemplates is 


that on one side there should be an offer of 
taking a new lease evidenced by the lessee 
or sub-lessee remaining in possession of the 
property after his term was over and on the 
other side there must be a definite consent 
to the continuance of possession by the 
landlord expressed by acceptance of rent ,or 
otherwise. Mere acceptance of amounts 
equivalent to rent by a landlord from a ten- 
ant in possession after a lease had been deter- 
mined, either by efflux of time or by notice 
to quit, and who enjoys statutory immunity 
from eviction except on well defined grounds 
as in the Act (Bombay Rents, Hotel and 
Lodging House Rates (Control) Act, 1947) 
cannot be regarded as evidence of a new 
‘agreement of tenancy. If the tenant asserts 
that the landlord accepted the rent not as 
statutory tenant, but only as legal rent 
indicating his assent te: the tenant’s con- 
tinuing in possession, it is for the tenant to 
establish it. Where he fails to so establish 
it cannot be said that thére was holding over 
by him.” 

14. In Hari Shanker. v. Chaitanya 
Kumar, (1968 All WR 197), a Division Bench 
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of this Court held that if after the institu- 
tion of the suit, the landlord accepted rent 
fop a period after the time mentioned in the 
notice had” expired, it did not amount to 
waiver of notice to quit under Section 113 
of the Transfer of Property Act. It was only 
because he will obtain protection of the pro- 
visions of the U. P. (Temporary) Control of 
Rent and Eviction Act and would be immune 
from ejectment and would be popularly called 
as a “statutory tenant.” While continuing 
in possession of the premises as a statutory 
tenant, he would be Hable to pay rent in ac- 
cordance with the provisions of the Act. The 
mere acceptance by the landlords of the rent 
for a period after the time mentioned in the 
notice has expired. cannot, accordingly, 
amount to the waiver of notice to quit by 
them. 
Kai 


15. In Khushroo  Bezonjee 
Capadia v. Bai Jerbai Hirjibhoy Warden, (AIR 
1949 FC 124) dealing with Section 116 of 
the Transfer of Property Act, it was held 
by the Federal Court: 


“The tenancy which is created by the 
“holding over” of a lessee or under-lessee is 
new tenancy in law even though many of 
the terms of the old lease might be continued 
in it, by implication; and it cannot be dis- 
puted that to bring new tenancy into exis- 
tence, there must be a bilateral act. What 
Section 116 contemplates is that on one side 
there should be an offer of taking a renewed 
or fresh demise evidenced by the lessee’s or 
sub-lessee’s continuing in occupation of the 
property after his interest has ceased and on 
the other side there must be a definite assent 
to this continuance of possession by the land- 
lord expressed by acceptance of rent oF 
otherwise. The assent of the landlord which 
is founded on-acceptance of rent must be 
acceptance of rent as such and in clear re- 


-cognition of the tenancy right asserted by 


the person who pays it.” 


16. On an analysis of the various 
authorities, it is quite evident that in order 
to attract the provisions of Section 116 cf 
the Transfer of Property Act, there must be 
a bilateral agreement between the landlord 
and a tenant, that is, there must be an offer 
on the one side and acceptance on the other, 
It is further clear by the various authorities 


“that the question whether the acceptance of 


rent was in token of a fresh contract of ten- 
ancy between the parties will be a question 
depending upon the facts and circumstances 
of each case. In this view of the legat posi- 
tion, it has to be examined whether the land- 
lord had accepted the rent after the termina- 
tion of the lease in token of accepting the 
defendant as a tenant. 


17. Reliance has been placed on 
para 3 of the plaint of the original suit. Tt 
is in the following term :— 


“3. Yah ki Prati Vadi ki kirayadari 11 
November, 1954 ko khatam bo gai thi. 


Prati vadi uske baad bhai bataur kirayedar 
aabad hai aur kanoonan uski kirayadari mah 
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ba mah ho gai aur kiraya bhi bataur mah ba 
mah deta raha.” 


, I$, It is sought to be argued by Sri 
Bhargava that the use of the word “tenant 
in para 3 of the earlier plaint indicates that 
the plaintiff had accepted the defendant as 
a tenant. I feel difficulty in accepting this 
contention. In my opinion, the use of the 
“word “tenant” should be taken in a broader 
sense, as was held in Habib Seth v. Kashi 
Nath, (1968 All WR 340). Even after the 
expiry of the period of lease, the defendant 
was entitled to the protection of the U. P. 
(Temporary) Control of Rent and Eviction 
Act, which, admittedly, was applicable to the 
present case, and, therefore, the defendant 
would acquire the status of a tenant 

(popularly called statutory tenant). If the 
plaintiff had assented to the continuance of 
the defendant as a tenant on the old terms, 
he would not possibly have mentioned in 
para 3 of the earlier plaint that his tenancy 
was only from month to month. It has already 

been mentioned in the earlier part of‘ the 

judgment that the lease had been given to 
the defendant for manufacturing purposes 

and it was an yearly tenancy.. Again, para 4 

of the plaint in the present suit, indicates 

that the defendant has taken advantage of 
the U. P. (Temporary) Control of Rent and 

Eviction Act. ‘The contents of paragraph 4 
of the plaint have not been-denied in the 
written statement and there is not a sugges- 
tion in the written statement that there was 

a fresh conract of tenancy between the plain- 

tiff and the defendant whereby the plaintiff 

permitted the defendant to continue on the 
same old terms. In these circumstances, the 
mere fact, that- the defendant has paid rent, 
which was accepted by the plaintiff, cannot 
lead to the irresistible conclusion that the 
landlord had given his assent to the defendant 
to continue as a tenant on the same old terms. 

Ihave closely gone through the plaint and 
the written statement of the present suit as 
also the plaint of the earlier suit and I am 
fully satisfied that the plaintiff appellant has 
not given his assent to the defendant to con- 
tinue as a tenant. He wanted to evict the 
defendant and with that intent in view, he 
sent notice after notice demanding the defen- 
dant to vacate the premises, but he failed. 
He was, under the circumstances, obliged 10 
file the earlier suit, but he could not succeed 

there also. He, therefore, had to file the 
present suit. The circumstances and the: con- 

duct of the plaintiff do not warrant the con- 

clusion that the plaintiff had entered into a 
fresh contract with the defendant and allow- 
ed him to continue as a tenant on the same 
old terms. In these circumstances, Sec. 116 
of the Transfer of Property Act has no ap- 
|plication to the present case. 


19.‘ Sri Chaudhary ‘wanted to rely on 
the recitals in the notices sent by the plain- 
tiff in connection with the earlier suit, but 
those papers were not filed before the learned 
Judge. Mr. Chaudhary contended that as the 
copy of the plaint of the earlier suit was filed, 


Banwari Lal v. Pilibhit Co-op. Devl. Federation 


- The 


~ 


All. 269 


for the first time, before the appellate stage 
and the plaintiff had no reasonable oppor- 
tunity to produce documents in. rebuttal, he 
prayed that the notices of the earlier suit filed 
along with the memo of appeal along with 
an application be accepted by this Court, 
under Order 41, Rule 27, Civil P. C., From 


the Order Sheet, it`is evident that the plain- 


tiff had been given an opportunity to pro- 
duce documents in rebuttal, but he did not 
avail of the opportunity. He cannot now 
make a grievance that he had no reasonable 
opportunity. The new papers sought to be 
filed by the plaintiff before this Court cannot 
be accepted under Order 41, Rule 27, C. P. C. 
Neither the defendant nor his counsel has 
any notice of the application under Order 41, 
Rule 27, Civil P. C. filed by the plaintiff- 
appellant. For these reasons, the fresh evt- 
dence sought to be filed before this Court, 
cannot be taken into consideration. From 
the materials, however, on the record, I have 
not the slightest doubt that, in this case, the 
defendant-respondent has failed to establish 
a fresh contract between the parties. The 
lower appellate Court has been swayed by 
the mere fact that the plaintiff had accepted 
rent even after the expiry of the period of 
the lease. That by itself may or may not 
amount to a fresh contract. That will de- 


.pend upon the ‘circumstances of each case. 


But the circumstances in the present case do 
not warrant such a conclusion. 


20. For the reasons. given above, the 
appeal must succeed. It is, accordingly, 
allowed with costs’ and the judgment and: 
decree of the lower appellate Court are set 
aside and that of the Court of the first in- 
stance is restored. As the respondent has 
installed flour mill and oil expeller, it seems 
desirable that he should be given some time 
to remove the installations. He will not be 
ejected, in these circumstances, for a period 
of. three months. 

Appeal allowed. 
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YASHODA NANDAN AND 
_* HART SWARUP, JJ. 
Banwari Lal and others, Appellants v. 
Pilibhit Co-operative Development 
Federation Ltd. and ‘others, Respondents. 
Special Appeal No. 143 of 1968, Dj- 
17-7-1973 against Judgment of Satish Chan- 
dra, J, in C. M. W. No. 4600 of 1966, 
D/- 23-11-1967. 
Index Note:— (A) Arbitration Act, 1949, 
S. 33 — Dissolution by itself cannot nullify 


sana clause contained in the partnership. 
eed. 


_ Brief Note :— (A) An individual entered 
into partnership with a Co-operative Society 
for carrying on a certain business. The 
Partnership-deed contained -an arbitration 
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clause according to which any dispute be- 
tween the partners was to be referred to the 
Registrar of Co-operative Societies, Uttar 
Pradesh, for decision in accordance with 
Rules 115, 116 and 117 of the Rules framed 
under the U. P. Co-operative Societies Act. 
Disputes having arisen and the partnership 
being dissolved the Secretary of the Society 
filed application before the Registrar Co- 
operative Societies and an Assistant Registrar 
was appointed as the arbitrator to hear and 
decide the dispute. Later on the other party 
applied, under Section 33 of the Arbitration 
Act, before the Civil Court for a declaration 
that the arbitration clause in the partnership 
deed had become- inoperative and ineffective 
after the execution of the deed of dissolu- 
tion. The Civil Judge dismissed the petition. 
It was contended in the writ application that 
the Civil Tudge had erred and also that the 
Registrar being persona designata could not 
appoint any one else as an arbitrator. 


Held: That the deed of dissolution by 
itself did not substitute the arbitration clause 
in the original partnership deed nor was it 
a complete document so far as the rights 
and liabilities of the partners were concerned. 
Therefore the dissolution by itself did not 
abrogate the continued effect of the 
arbitration clause and action of reference 
taken thereunder was valid. (Para 4) 


Held further that since Rules 115 to 117 
of the Rules framed under the Co-operative 
Societies: Act were incorporated in the arbi- 
tration clause the actions taken by the autho- 
Tities under the Act and‘ the appointment of 
the Assistant Registrar as arbitrator was 
valid and competent action. (X-Ref:— U. P. 
Co-operative Societies Rules, Rules 115 
to 117) (Paras 5 to 9) 


Deoki Nandan, for Appellants; Prakash 
Gupta, for Respondents. : 

YASHODA NANDAN, J.:— The rele- 
vant fdcts giving rise to this appeal are that 
the appellant agreed to carry on business in 
partnership with the Pilibhit Co-operative 


Development Federation Ltd., Pilibhit, which ° 


figures as respondent No. 1 in the appeal re- 
lating to the sale of petroleum products as 
agent of Standard Vacuum Oil Company. An 
agreement between the parties was executed 
.on the ist of November, 1953. One of the 
terms of the partnership agreement was that 
if any dispute arose between the parties, the 
said dispute shall be referred to the Registrar, 
Co-operative Societies, Uttar Pradesh, Luck- 
now for decision in accordance with Rr. 115, 
116 and 117 framed under the Co-operative 
Societies Act (hereinafter referred to as the 
Act). Disputes arose between the partners 
and ultimately by a deed dated 31st May, 
1960, the partnership was dissolved. On the 
15th of November, 1960. Bhagwan Singh, 
Honorary Secretary of respondent No. 1 
filed an application before the Registrar, Co- 
operative Societies, Uttar Pradesh, Lucknow, 
alleging that the appellant had misappropriat- 
ed a certain amount of money of the Co- 
operative Development Federation during the 
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subsistence of the partnership. It was claim- 
ed that in all a sum of Rs. 31,660.32 p. waś 
due to the Co-operative Federation (respon- 
dent No. 1) from the appellant. The prayer 
was that the dispute between the parties re- 
garding the recovery of Rs. 31,660.32 p. be 
referred to arbitration under Rules 115 to 
117 of the U. P. Co-operative Societies Rules 
(hereinafter referred to as the Rules) in ac- 
cordance with arbitration clause contained in 
the deed of partnership. By an order dated 
Sth May, 1962, the Deputy Registrar, Co- 
operative Societies, Uttar Pradesh, Bareilly, 
to whom the matter had been forwarded by 
the Registrar, appointed one Sri R. S. Dubey, 
‘Assistant Registrar, Co-operative Societies, 
Pilibhit, as sole arbitrator under Rule 116 of 
the Rules. The Deputy Registrar directed 
that the Arbitrator appointed shall hear and 
decide the dispute within two months. Some- 
time on the 20th February, 1963, the appel- 
lant filed an application under Section 33 of 
the Indian Arbitration Act for a declaration 
that Clause 12 of the agreement had become 
inoperative and ineffective after execution of 
the deed of dissolution. By his order dated 
10th September, 1966, the learned Civil 
Judge, Pilibhit dismissed the application and 
ordered that the arbitration clause in the 
partnership deed had not become inoperative 
after the dissolution of the partnership. Sub- 


‘sequently in modification of the order dated 


5th May, 1962, by which Sri R. S. Dubey 
has been appointed sole arbitrator, the Deputy 
Registrar, Co-operative Societies, Bareilly, ap- 
pointed as sole arbitrator one Sri A. S 
Verma, Assistant Registrar, Co-operative 
Societies, U. P., Lucknow. Aggrieved by the 


- two orders passed by the Deputy -Registrar 


on Sth May; 1962 and 15th November, 1966 
as well as the order passed by the learned 
Civil Judge on the application under Sec- 
tion 33 of the Arbitration Act, the appellant 
filed a writ petition in this Court challenging 
the validity of the three orders. The learned 
single Judge, who heard the petition, held 
that the learned Civil Judge in deciding the 
application under Section 33 of the Arbitra- 
tion Act did not commit any manifest error 
apparent on the face of the record. He fur- 
ther held the two orders passed by the Deputy 
Registrar, appointing the Assistant Registrar 
as Arbitrator for deciding the dispute be- 
tween the appellant and respondent No. 1 
were not illegal and liable to be quashed. In 
the alternative, the learned single Judge held 
that the first of the two orders appointing. 
the Assistant Registrar, Co-operative Societies, 
Pilibhit, as the sole Arbitrator having been 
passed by the Deputy Registrar in the year 
1962, there was no justification for the peti- 
tioner not having challenged it till as late as 
in 1966. The delayed petition did not, in 
his opinion, call for interference with the 
order passed in 1962 and the one passed in 
modification of it. In this view of the matter, 
the learned single Judge dismissed the peti- 
tion with costs. 

2. We have heard the learned coun- 
sel appearing for the appellant and, in our 
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opinion, there is no merit in this appeal 
which must fail. In our Judgment the view 
taken by the learned Civil Judge is not 
erroneous and the order does not show that 
any patent error of law was committed by 
him in arriving at the conclusion that he 
did. 


3. It was contended before the 
learned single Judgé as well as before us 


that when the parties entered into a deed of . 


dissolution, the deed of partnership stood 
abrogated and substituted by it and no part 
of the deed of partnership survived. it was 
submitted that after the execution of the deed 
of dissolution, 
tween the parties, it could only be settled 
with reference to terms of the deed of dis- 
solution itself. It was urged that since the 
deed of dissolution itself contained no arbitra- 
tion clause reference to arbitration on the 
basis of Clause 12 of the parternership deed 
was incompetent and the learned Civil J udge 
committed a patent error of law in taking a 
contrary view. There is, in our opinion, DO 
force in this contention. The deed of dis- 
solution no doubt brought about an end to 
the relations of the partners as such but in 
our view did not abrogate all the terms of 
the partnership deed. Paragraph 2 of the 
deed of dissolution merely contains an as- 
surance by the appellant to respondent No. 1 
that except as recorded in the books and 
papers of the partnership, he had not either 
received, discharged or compromised any 
claim, demand or the other credit due to 
partnership or contracted or -otherwise in- 
curred any liability, debt or obligation that 
might directly or indirectly charge or effect 
the: partnership business. Paragraph 4 of the 
deed of dissolution provides that an account 
of the entire assets and liabilities of the 
partnership business shall be made and com- 
pleted within a month and the assets and 
liabilities of the partnership would be taken 
over by the first party, namely the Co-opera- 
tive Federation, respondent No. 1. Para- 
_ graph 8 of the deed of dissolution provides 
that the appellant would be bound to render 
active help to respondent No. 1 in realisa- 
tion of debts, failing which the appellant 
would be responsible to respondent No. 1 for 
the amount left unrealised. According to 
Paragraph 9, if any amount shown as out- 
standing against any customer turned out to 
be bogus, the appellant would be liable to 
pay that to respondent No. 1 to the extent to 
which it was so found. The document shows 
that while the partnership had been dissolv- 
ed, the rights and liabilities of the parties in 
relation to the partnership agreement incur- 
red during the continuance of the partnership 
had not ceased to exist. . All that had hap- 
pened as a result of the deed of dissolution 
was that further carrying on business of the 


partnership came to an end. While the 
partnership was dissolved, partnership ac- ` 


counts remained to be taken and liquidation 
proceedings remained to be completed. The 
tegistered deed of dissolution merely contain- 
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if there was any dispute be- . 


_ plated by the deed of dissolution at all. In 
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ed assurances from one party to the other 
tegarding the fashion in which they had 
acted during the subsistence of the partner- 
ship, the manner in which they would con- 
duct themselves during the liquidation pro- 
ceedings, the period within which the ac- 
counting in respect of the assets and liabili- 


‘ties of the partnership would be completed 


and the consequenges to follow completion 
of the accounting. The deed of dissolution 
did not in any way either affect the rights or 
liabilities incurred by the parties as partners 


while the partnership lasted or provide how 


disputes if any arising in respect of such 
Tights or liabilities were tobe resolved. In 
such a situation it is not possible to say that 
as a result of the execution of the deed of 
dissolution, all the terms of the deed of 
partnership became ineffective and inopera- 
tive even in respect of rights and liabilities 
that had arisen, while the partnership was 
still subsisting. The partnership deed was 
not, in our opinion, substituted wholly by 
the deed of dissolution subsequently executed 
and the one was to supplement the other. 


4. Section 46 of the Indian Partner- 
ship Act provides: i 

“On the dissolution of a firm every part- 
ner or his representative is entitled as against 
all the other partners or their representatives 
to have the property of the firm applied in 
payment of the debts and liabilities of the 
firm, and to have the surplus distributed 
among the partners or their representatives 
according to their rights.” 

4-A. This provision clearly shows that 
even after the dissolution of the partnership 
consequent on the execution of a deed of dis- 
solution, the earstwhile partners continue to 
remain entitled to certain rights with regard 
to the liquidation of the debts and Liabilities 
of the erstwhile partnership and to the dis- 
tribution of the surplus. Section 47 of the 
Indian Partnership Act also leads to the same 
conclusion. This was a case where a dispute 
had been raised by respondent No. 1 that 
the appellant had embezzled considerable 
funds belonging to the partnership while the 
partnership was still existing. The dispute 
related to proceedings for liquidation of the 
assets, debts and liabilities of the firm as well 
as adjustment of rights between the partners 
of the firm, while it lasted, inter se. The re- 
solution of such a dispute was not contem- 














the absence of any provision to the contrary 
in the deed of dissolution, we see no reason 
why in the event of a dispute between the 
erstwhile partners regarding rights and liabi- 
lities that arose while the partnership lasted, 
it should not be resolved in the ‘manner pro- 
vided for in the deed of partnership by re- 
course to the arbitration clause therein. We 
are consequently in agreement with the view 
taken by the learned single Judge that the 
learned Civil Judge committed no error o 
law apparent on the face of the record in 
dismissing the application under Section 33 
of the Indian Arbitration Act. 
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5. Learned counsel invited our atten- 
tion to clase 12 of the partnership agreement 
which runs as follows: 


“Any dispute touching the business of 
patroleum distribution between the Federa- 
tion and the appellant shall be referred to the 
Registrar, Co-operative Societies, Uttar 
Pradesh, Lucknow for the decision by arbitra- 
tion in accordance with’ Government Rules 
No. 115 to 117 for Co-operative Societies, 
and both the parties shall be 
decision.” 


Rule 115 of the Rules provides that 


“any dispute touching the business of a 
_ fegistered society (i) between members or 
' past members of a society or persons claim- 
ing through a member or past member, 
Gi) or between a member or a past member 
or persons so claiming and the society or its 
committee or any officer of the society 
(iii) between the society or its committee and 
any officer of the society, and (iv) between 
two or more registered societies shall be 
decided either by the Registrar or by arbitra- 
tion and shall for that purpose be referred 
in writing to the Registrar >......... ee 


Relying on Rule 115, Learned counsel 
urged that the dispute between appellant and 
respondent No. 1 referred to arbitration by 
the Deputy Registrar, Co-operative Societies, 
Bareilly, was not between such parties as are 
envisaged by that Rule and consequently it 
could not be treated as a statutory reference 
to arbitration under the Act and the Rules 
framed thereunder. It was submitted that 
the reference to arbitration in -the instant 
case was based merely on the agreement be- 
tween the parties and to it any of the provi- 


sions of the Act and Rules other than Rules 


115 to 117 were not attracted. He went on 
to contend that the parties had specifically 
agreed to decision of their disputes by the 
Registrar, Co-operative’ Societies, ` Uttar 
Pradesh, Lucknow, in accordance with Rr. 115 
to 117. It was submitted- that when the par- 
ties agreed to arbitration by the Registrar, 
Co-operative Societies in accordance with 
Rules 115 to 117 they did not contemplate 
arbitration either by the Deputy Registrar 
or by arbitrators appointed by him. It was 
claimed that since the arbitrator in the pre- 
sent case both by the order of 1962 as well 
as by the order of 1966 had been appointed 
not by the Registrar but by the Deputy Re- 
gistrar, the arbitration proceedings before 
these officers were incompetent and invalid. 
6. There can ‘be no dispute that the 
arbitration in the present case was not statu- 
tory but was as a result of the arbitration 
agreement entered into between the parties. 
As a result of Clause 12 itself, Rules 115 to 
117 must be read as having become incor- 
porated therein. According to Rule 116, re- 
ference of which has been made in clause 12 
of the agreement, on receipt of a reference, 
the Registrar could either decide the dispute 
himself, or refer it for decision to an arbitra- 
tor or to two joint arbitrators appointed by 
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him or to three arbitrators; of whom one 
had to be nominated by each of the parties 
to the dispute and the third by the Registrar 
who could also appoint one of the arbitra- 
tors to act as Chairman. 


7. Thus there can be no doubt that 
the Registrar was competent to appoint an 
arbitrator for deciding the dispute that had 
been referred to him. The partnership agree- 
ment does not define “the Registrar, Co-opera- 
tive Societies”. In order to find out who 
the Registrar mentioned in the agreement is 
one necessarily has to refer to the Act itself. 
Clause (f) of Section 2 defines the Registrar , 
as under :-— 

“Registrar” means a person appointed 
to perform the duties of Registrar of Co- 
operative Societies under this Act.” = © 
Section 3 of the Act is in the following terms: 


“The State Government may appoint a 
person to be Registrar of Co-operative Socie- 
ties for the State or any portion of it and 
may appoint persons to assist such Registrar, 
and may, by general or special order, confer 
on any such person all or any of the powers 
of the Registrar under this Act.” 


8. The Act does not provide for ap- 
pointment of Deputy Registrars who have any 
specified power. The Deputy Registrars are 
persons appointed to assist the Registrar who 
may be, by general or special order, con- 
ferred all or any of the powers-of a Registrar 
under the Act. ` 

9, Annexure “G” annexed to the 
counter-affidavit which is an office memoran- 
dum under the signature of the Personal As- 
sistant to the Registrar, Co-operative Socie- 
ties, discloses that the Deputy Registrar, Co- 
operative Societies U. P., Bareilly, does ex- 
ercise all the powers of the Registrar under 
the Act. The assertion made in this annexure 
as well as the assertion made in paragraph 19 
of the counter-affidavit, which makes a re- 
ference to annexure “G”, have not been deni- 
ed. There is no specific assertion in the re- 
joinder-affidavit that the statement contained 
in annexure “G” to the effect that the Deputy 
Registrar has exercised all powers of the 
Registrar is incorrect. In the circumstances 
of the case, it cannot be accepted that the 
Deputy Registrar, Co-operative Societies, 
U. P., Bareilly, who appointed on two dif- 
ferent occasions Assistant Registrar, Co-opera- 
tive Societies, Pilibhit, to act as arbitrator for 
decision of the dispute between the parties 
had not been conferred all the powers of the 
Registrar in accordance with Section 3 of 
the Act. The orders appointing the Assistant 
Registrar, Co-operative Societies, were con- 
sequently passed by a person who was a 
“Registrar”, Co-operative Societies, within the 
meaning of Section 2 (f). oe 

10. No other contention has been 
raised. 

11. The appeal lacks merit and is 
aea dismissed with costs to respondent 

o. i. 


Appeal dismissed. 
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Satwant Singh Grewal, Petitioner v. The 
Board of High School and Intermediate 
Education, Allahabad and others, Opposite 
Parties. T 
Writ Petn. No. 624 of 1972, Dj/- 15-5- 
1973. : 

Index Note :— (A) Constitution of India, 
Art. 226 — Natural Justice — Opportunity 
to meet allegations or charges is sufficient 
compliance. : 


Brief Note:— (A) Information of sub- 
stance of charges to examinee is enough and 
it is not necessary to supply copy of enquiry 
committee’s report. Nor is it obligatory on 
the part of the Board of High School and 
Intermediate Education or its examination- 
Committee to issue show cause notice of 
proposed punishment. AIR 1973 All I (FB); 
AIR 1969 SC ‘198 and AIR 1966 Punj 152 
Referred to. (Para 4) 

Index Note :— (B) Constitution of India, 
Art. 226 — Domestic inquiry — No interfer- 
ence with, exception in absence of any evi 
dence to support conclusions thereof. 

Brief Note :— (B) Considerations govern- 
ing criminal trials cannot be imputed to 
domestic inquiries and proof of single act 
of unfair means is sufficient to hold the ex- 
aminee guilty of misconduct. (AIR 1966 SC 
875, Rel. on). (Para 5) 


Cases Referred: Chronological Paras 
` ATR 1973 All 1 (ŒB), Trimbak Pati Tripathy 


v. Board of High School and Die 


Education 
AIR 1969 SC 198, Suresh Koshy v. Univrer- 
~ sity of Kerala : 4 
AIR 1966 SC 875, Board of High School and 


Intermediate Education v. Bagleshwar 
Prasad 5 
AIR 1966 Punj 152, Suresh Kumar v. Punjab 
University 4 


A. Mannan, for Petitioner; K. S. Verma, 
for Opposite Parties. 


ORDER :— This petition under Arti- 


cle 226 of the Constitution of India 
has been filed by Satwant Singh Grewal. 
The petitioner’s case is that he ap- 


peared in the High School Examination con- 
ducted by the Board of High. School and In- 
termediate Education, Allahabad in 1971 as 
a regular candidate, his roll number being 
228928. The result was declared in July 1971 
but the petitioner’s result was withheld. The 
result of one Syed Istifa Ali, who had also 
appeared in this examination from the same 
centre with roll No. 228934 was similarly 
-withheld. In October, 1971 the petitioner re- 
ceived a communication from the Board of 
High School and Intermediate Education, op- 
posite party No. 1, requiring him to be pre- 
sent at the College on a fixed date and time 
to face an enquiry in connection with the 
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withholding of his result. He went to the 
College on the appointed date and time. 
There a questionnare was handed over to 
the petitioner by the officials of opposite party 
No. 1 containing several questions. One o 
the questions in the questionnaire suggested 
that the answer book cf the petitioner relat- 
ing to English Hnd paper in question No. i 
contained three spelling mistakes. The qu-s- 
tion related to translation of a piece from 
Hindi to English. The wrong spelling of 
three English words in the answers tallied 
with the wrong spellings of the same three 
words in answer to the same question in the 
copy boek of Syed Istifa Ali. The peti- 
tioner answered the questionnaire denying the 
various allegations and imputations ma:le 
against him. The petitioner maintains that ` 
no unfair means could be practised in answer- 
ing the said paper by the petitioner and 
Syed Istifa Ali as their seats in the same room 
were placed at considerable distance which 
made it impossible. In February, 1972 the 
petitioner received a communication from op- 
posite party No. 1 by which he was inform- 
ed that the result of the examination taken 
by the petitioner in 1971 was cancelled and 
the petitioner was debarred from appearing 
in the examination for High School for the 
year 1972. (vide Annexure 2 of the writ peti- 
tion). The petitioner prays for quashing the 
proceedings of the Enquiry Sub-Committee by 
a writ of certionari and also for mandamus 
commanding opposite parties 1 and 2 to 
declare the result of the petitioner for the 
year 1971. The validity of the decision of 
the Enquiry Sub-Committee and the Fx- 
aminations Committee withholding the peti- 
tioner’s result and its subsequent cancella- 
tion is challenged on the ground that the pcti- 
tioner was not given reasonable opportunity 
to defend himself and there was non-obser- 
vance of the principles of natural justice ond 
secondly that the decision was based on no 
evidence. 


2. The opposite parties in their 
counter-affidavit deny that there was any 
violation of the principles of natural justice 
and averred that the petitioner had committed 
spelling mistakes in respect of ‘labour’ which 
was written as -lavour, ‘throughout’ which 
was written as ‘thro out’, he had written 
‘ridding’ for ‘riding’ and ‘growed’ for ‘grown.’ 
Identical mistakes were noticed in answer to 
question No. | of the aforesaid paper in the 
answer book of Syed Istifa Ali whose roll 
number was 228934. The Examinations Com- 
mittee had appointed a Sub-Committee for 
holding ‘an enquiry and the Examinations 
Committee after giving opportunity to the 
petitioner to answer the questionnaire came to 
the conclusion that these two candidates had 
made use of unfair means from common 
source. 


3. I have heard arguments of Sri A. 
Mannan and Sri K. S. Varma, Chief Standing 
Counsel. Following submissions were made 
by the petitioner’s counsel in arguments: 
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1. There was breach of the principles of 
natural justice inasmuch as: 


(a) the petitioner was not supplied with a 
copy of the report of the Enquiry Committee; 

(b) he was not provided with reasonable 
time to answer the questionnaire; 


(c) no show cause -notice before taking 


final decision was communicated to him; and 


2. The finding of the Enquiry Sub- 
Committee was not based on any evidence as 
no adverse conclusion about the use of unfair 
means could be reached on the solitary cir- 
cumstance that there were identical spelling 
mistakes in the answer books of tbe peti- 
tioner. and Syed Istifa Ali. 


4. I am of the opinion that there is 
no substance in the argument that the princi- 
ples of natural justice were not complied. 
There was no rule under which he was en- 
titled to receive a copy of the report of the 
Enquiry Sub-Committee or a show cause 
notice after the finding of the Enquiry Sub- 
Committee. 
this Court in Triambak Pati Tripathi v. Board 
of High School & Intermediate Education 
(AIR 1973 All 1 (FB)) that there was no viola- 
tion of the principles of natura] justice when 
the report of the spot enquiry committee was 
not given to the petitioner and the Examina- 
tions Committee used the material without dis- 
closing it to him. The principles of natural 
justice do not require furnishing of a copy of 
the report to the candidate (see Suresh Koshy 
v University of Kerala, AIR 1969 SC 198 
land Suresh Kumar v. Punjab University, AIR 
1966 Punj 152). It was also observed in this 
Full Bench case that the rules of natural jus- 
tice do not require, as do the provisions of 
Article 311 of the Constitution, the giving of 
an opportunity to show cause against the pro- 
posed punishment; they merely require the 
affording of an opportunity to explain or meet 
the charges or allegations levelled against the 
person concerned. This requirement was satis- 
fied in the present case because the petitioner 
was informed of the substance of the charges 
levelled against him and given an opportunity 
to meet them. There is no provision under 
which the petitioner could object to the fact 
that the answer to the questionnaire was de- 
manded from him forthwith and not after a 
lapse of some time. 

5. Turning now to the last and the 
most important submission, namely, that no 
conclusion about the use of unfair means could 
be reached against the petitioner-on the basis 
of the single circumstance that identical spel- 
ling mistakes were noticed in his. answer book 
and in that of Syed Istifa Ali, as observed by 
the Supreme Court in the case of Board of 
High School and Intermediate Education V. 
Bagleshwar Prasad, AIR 1966 SC 875, in 
dealing with the validity of the impugned 
‘orders passed by the Universities under Arti- 
cle 226 the High Court is not sitting in ap- 
peal over the decision of a domestic tribunal; 
its jurisdiction is limited and though it is true 
that if the impugned order is not supported 
by any evidence at all, the High Court would 


It was held by a Full Bench of. 


~— 


A. I R. 


be justified to guash that order. But the con- 
clusion that the impugned order is not sup- 
ported by any evidence must be reached after 
considering the question as to whether proba- 
bilities and circumstantial evidence do not 
justify the said conclusion. They further ob- 
served in para 12 of the report that it would 
not be reasonable to import intc these en- 
quiries all considerations which govern crimi- 
nal trials in ordinary Ccurts of law. It cannot 
be said in the present case, having regard 
to the questionnaire and para 7 of the counter- 
affidavit, that the decision of the Enquiry Con- 
mittee was based on no evidence. The cir- 
cumstance that three spelling mistakes of an 
identical nature were committed by the peti- 
tioner and another candidate may not in a 
criminal trial be considered as sufficient evi- 
dence to support a criminal charge.. In other 
words, it may not in a criminal trial be re- 
garded as a circumstance compatible only 
with the hypothesis of the petitioner using un- 
fair means, but as observed by the Supreme 
Court in the above case the considerations 
which govern criminal trials or the principles 
on which evidence is assessed in criminal trials 
cannot and could not be imported to such en- 
quiries. The simple question is whether on 
the basis of the aforesaid circumstance the 
conclusion of practice of unfair means by the 
petitioner and Syed Istifa Ali can be justified. 
In my opinion, it cannot be said that the deci- 
sion arrived at by the Enquiry Committee 
could not justifiably be reached on this cir- 
cumstance. It may well be that if the matter 
was left to this Court in appeal it might have 
come to a different conclusion on this circum- 
stance but this Court does not act as a court 
of appeal in proceedings arising out of Arti- 
cle 226 of the Constitution and; therefore, as- 
sess the evidence for itself and substitute its 
own conclusion to the conclusion of domestic 
tribunals howsoever erroneous it may appear 
to be. The only other question is whether 
the decision can be said to be based on no 
evidence is whether the probabilities and cir- 
cumstances could not justify that decision. To 
my mind, it cannot be said that the circum- 
stance relied upon by the Enquiry Committee 
did not justify the use of unfair means by 
the petitioner and the other candidate. That 
being so, it*cannot be found that the decision 
was based on no evidence. ‘This Court can- 
not, therefore, interfere with the decision of 
the Enquiry Sub-Committee in the absence of 
breach of any principles of natural justice. It 
may be pointed out that in AIR 1966 SC 875 
itself the result of respondents 1 and 2 before 
the Supreme Court was cancelled by the Board 
on the basis of the finding of the Enquiry 
Committee on the solitary circumstance, as in 
the present case, that the respondent had given 
wrong answers to question No. 4 in precisely 
the same form in which the said answers had 
been given by another candidate and in face 
of the fact that this was the only circumstance 
on which the decision rested their Lordships 
of the Supreme Court observed in para 12 of 
the report that the enquiry had been fair and 
the respondent had an opportunity of making 
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his defence. They disapproved of tre decision 
of the High Court in allowing the writ peti- 
tion and in quashing the order of cancellation 
of the result. 

6. For the aforesaid reasons there ap- 
pears to be no ground for interference in the 
present petition. The petition, therefore, fails 
and is dismissed. There shall be no order as 
to costs. 

Petition dismissed. 
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YASHODA NANDAN, K. N. SRI- 
VASTAVA AND M. N. SHUKLA, JJ. 


Abdul Rashid, Appellant v. Sri Sitaram- 
ji Maharaj Brajman and others, Respondents. 


Ex. Second Appeal No. 2806 of 1964, D/- 
17-4-1974, against judgment and decree of 
B. D. Gupta, 2nd Addl. Civil J., Jhansi, D/- 
8-8-1964. 

Index Note: — (A) Civil P. C. (4908), 
Section 154 — Inadvertent error by Court 
— Use of inherent power of Court to cor- 
rect it notwithstanding remedy of appeal. 


Brief Note: — (A) Where the order dis- 
missing the execution application was passed 
inadvertently in the routine manner without 
hearing the decree-holder despite the earlier 
order expressly saying that the decree-holder’s 
application be heard in the presence of the 
counsel, it was an error of the Court and it 
is axiomatic that no prejudice should be 
caused to a party on account of an error 
committed by the court. Hence, the remedy 
of appeal notwithstanding, the Court could 
act ex debito justitiae in order to correct its 
own error. (Para 3) 


Index Note:— (B) Limitation Act (1968), 
Articles 181, 182 -—- Decree not immediately 
capable of execution — Decree on condition to 
be performed by decree-holder himself — No 


fime specified for such performance — Ex- 
ecution — Limitation — Starting point — 
Test. 


Brief Note:— (B) A compromise decree 
for possession of lands in dispute passed 
on 27-1-1954 provided that the judgment- 
debtor would remove the constructions and 
deliver possession of the property to the 
decree-holder after the latter served him 
with a notice giving him two months’ time 
to remove the constructions. According to 
the decree, the decree-holder could serve 
notice upon the judgment debtor whenever 
the former desired to make his own con- 
structions over the said land. It was fur- 
ther provided that in default of the judgment- 
debtor in removing his constructions and 
delivering possession on service of notice the 
decree-holder was to be entitled to execute 
the decree for possession. The decree- 
holder served a notice on the judgment-debtor 
on 22-10-1962, asking him to deliver posses- 


ER/ER/C411/74/VBB 


Abdui Rashid v. Sitaramjf (FB) (M. N. Shuicda T^ 


Prs. 1-2] Ali. 275 


sion of the Jand,. The judgment debtor did 
not denver possession and hence the decree- 
holier filed an application for execution of 
the decree on 2-5-1963: 


Held tnat the execution application was 
net barred by time. Immediate executicr of 
the decree was negatived by the terms of 
the compromise decree. Since it was left to the 
discretion of the decree-holder to serve two 
months’ notice on the  judgment-debtor 
Whenever the decree-holder desired to make 
his own constructions over the land in čis- 
pute, limitation must run from the date of 
the service of the notice and not from the 
date of the decree. Consequently, Article [81 
of the Limitation Act’ applied. The decree- 
holder served the notice on 22-10-1962 when 
he intended to make such constructions and 
the limitation started running only from that 
date. Therefore, the execution application 
was perfectly within time. (Para 10) 


The basic test is whether there is a right 
available to the decree-holder to apply for 
execution immediately or the fulfilment of 
some condition is a condition precedent and 
further whether the terms of the decree cast 
any obligation on the decree-holder to comply 
with that condition within a specified period. 
Where no such period is specified. the execu- 
tion of the decree must be deemed to re- 
main in abeyance and the limitation would 
commence only from the date when the 
plaintiff chooses to comply with the condi- 
tion. AIR 1962 All 431, (1902) ILR 24 All 300 
and AIR 1919 All 224 and AIR 1945 All 10, 
Approved; AIR 1931 All 326, Overruled; AIR 
1931 Nag 54, Dissent. from. (Para 8) 


Cases Referred: Chronological Paras 


AIR 1962 All 431 = 1962 All LJ 111, Lalji 
v. Gajadhar 1, 5,6 
AIR 1945 All 10 = 1944 Ali LJ 449, Jugal 
Singh v. Lochan Singh 9 
AIR 1931 All 326 = 1931 All LJ 319, Narain 
Tewari v. Brij Narain 1, 4. 5 
AIR 1931 Nag 54 = 26 Nag LR 353, Dada 
v. Ganpatrao 8 
AIR 1924 PC 31 = 48 Ind App 17, Ramesh- 
war Singh v. Homeshwar Singh 7 
AIR 1919 All 224 = 17 All LJ 841, Mt. 
Rukmina Kuar v. Sheo Dat Rai- 8 
(1902) ILR 24 All 300 = 1902 All WN 60, 
Chhedi v. Lalu 8 


Rajeshwari Pd., for Appellant; Standing 
Counsel, for Respondents. 

_ M. N. SHUKLA, J.:— On account of 
divergence of opinion between two Division | 
Bench decisions of this Court in Narain Te- 
wari v. Brij Narain, AIR 1931. All 
326 and Lalji v. Gajadhar, AIR 1962 
All 431 this Execution Second Appeal filed by 
a judgment-debtor had been referred to a 
Full Bench. 


2. The short facts of the case are 
that the respondent-decree-holder obtained a 
compromise decree on 27-1-1954 for posses- 
sion over the plots in dispute after demoli- 
ton of certain constructions said to have 
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been raised by the 
The compromise decree 
the judgment-debtor would remove the 
constructions and deliver possession Of 
the property to the decree-holder after the 
latter served him with a notice giving him 
two months’ time to remove the construc- 
tions. According to the compromise decree 
the decree-holder could serve notice upon 
the judgment-debtor whenever the former 
desiied to make his own constructions over 
the said land. It/was further provided in the 
compromise decree that in default of the 
judgment-debtor in removing his construc- 
tions and delivering possession on service 
of notice the decree-holder shall be entitled 
to execute the decree for possession. The 
decree-holder served a notice on the judg- 
ment-debtor on 22-10-1962, asking him to 
deliver possession of the land as provided in 
the compromise decree. The judgment-debtor 
did not deliver possession and hence the dec- 
ree-holder filed an application for execution 
of the decree on 2-5-1963. That application 
was dismissed as not maintainable in law on 
22-5-1963 without notice to the judgment- 
debtor. On 21-6-1963 the decree-holder made 
an application under Section 151, Civil Proce- 
dure Code for recalling the order dated 22-5- 
1963 and for proceeding with the execution 
of the decree. That application was allow- 
ed by the learned Munsif on 31-8-1963 and 
the order dated 22-5-1963 was recalled. Notice 
_ was issued to the judgment-debtor who: filed 
objections dated 25-1-1964 to the execution 
application, including the objection that the 
order under Section 151, Civil Procedure 
Code was not competent. The judgment-deb- 
tor’s main objection however, was that the 
execution application, having been made after 
six years of the decree, was barred by limi- 
tation. The learned Munsif dismissed the ob- 
jections and held that the execution applica- 
tion was not barred by limitation. The judg- 
ment-debtor preferred an appeal which was 
dismissed and the order passed by the learn- 
ed Munsif was affirmed. The present second 
appeal is directed against the orders of the 
courts below. 


judgment-debior. 
‘provided that 


3. It was faintly submitted by the 
learned Counsel for the appellant that the 
order of the learned Munsif under Sec. 151, 
Civil Procedure Code recalling his previous 
order dated 22-5-1963 and restoring the exe- 
cution application was illegal. According to 
his contention the previous order was appeal- 
able and the decree-holder having failed to 
avail himself of the remedy of appeal, the 
court could not proceed under Section 151, 
Civil Procedure Code. This argument of the 
learned Counsel is completely devoid of sub- 
stance. On this point it would be sufficient 
to say that a perusal of the order sheet of 
the case shows that the order dated 22-5-1963 
dismissing the execution application was pass- 
ed inadvertently in the routine manner with- 
out hearing the decree-holder, despite the 
entlier’ order expressly saying that the decree- 
holder’s application: be heard in the presence 
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. order. 


- Narain Rai. 


A.I. R. 


of the counsel. It was thus an error of the 
court and it is axicmatic that no prejudice 
should be caused to a party on account of 
an error committed by the court. Hence, 
the remedy of appeal notwithstanding, the 
learned Munsif could act ex debito jusiitiae 
in order to correct his own error. The order 
dated 31-8-1963 was, therefore, perfectly valid 
and the execution court rightly exercised its 
inherent jurisdiction to recall the previous 


4, The main point which has been 
canvasscd on behalf of the appellant is that 
the orders of the courts below holding that 


the decree-holder’s execution application was 


not barred by time are erroneous. His con- 
tention is that the decree-holder could have 
given the notice in terms of the compromise 
decree and could have executed the decree on 
the very date on which it was passed and 
hence the limitation started running from the 
date of the compromise decree itself and Arti- 
cle 182 of the old Limitation Act (Act No. 
IX of 1908) applied and the execution appli- 
cation having been made after six years of 
the decree was barred by limitation. Reli- . 
ance was placed on behalf of the appellant 
on. Narain Tewari’s case AIR 1931 All 326 
(supra). In that case a decree was obtained 
in 1912 by Mst. Jokhna Tewarin against Raja 
Bahadur Brij Narain Rai and Rai Jagdish 
The decree passed against them 
was for delivery of possession of Zamindari 
Property but it provided that the right of pos- 
session was contingent upon the decree-hol- 
der depositing in the court to the credit of 
the judgment-debtors certain sum of money. 
No date for payment of the same was speci- 
fied by the decree. The decree-holder died. 
She did not fulfil the condition in’ her lifetime 
nor did she apply for execution of the decree. 
The ‘application for execution was made by 
her sons and heirs on 31-7-1928. Money was 
deposited in the court to the credit of the 
judgment-debtors in September 1928. It was 
held by the High Court that Article 181 of 
the Limitation Act applied and Limitation 
would be three years from the date when the 
right to apply for execution accrued. The 
rule of law was thus stated: 

“Where a decree is not immediately exe- 
cutable and the right to apply for execution 
depends upon the fulfilment of certain con- 
tingencies provided -for in the decree. Arti- 
cle 182 is clearly inapplicable and the only 
Article ‘governing the execution is the resi- 


_ duary Article 181.” 


On facts, however, it was held that the decree- 
holder had a right to apply that the 
money be deposited to the credit of the 
judgment-debtors on the very day that the 
decree was passed and there was nothing to 
preclude the decree-holder from depositing 
the amount immediately and asking for posses- 
sion. In these circumstances it was inferred 
that the limitation started running from the 
date of the decree. Sen, J. observed: 


“Where under the terms of a decree the 
right of the decree-holder to recovery of pos- 
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session of some property in the hands of the 
defendants is contingent upon the decree-hol- 
der paying certain sums of money to the de- 
fendants but no date for payment is specified, 
the decree-holder is entitled to pay the money 
on the date when the decree was passed and 
to ask for possession immediately after the 
payment had been made. The right accrues 
to the decree-holder immediately and at once, 
and the decree-holder is not entitled to pro- 
long the date of payment by his or her in- 
action or laches. We hold, tnerefore, that 
the application having been made more than 
three years from the date when the decree 
sre passed is clearly time-barred “nder Arti- 
cle 181.” 


5. In the case of Narain Tewari ATR. 
1931 All 326 the Court referrcd to the correct 
provision of the Limitation Act, namely, Arti- 
cle 181 and rightly stated that principle of 
law but was in error, if we may say so with 
respect, in drawing the inference on facts 
that the right to appiy for execution accrued 
at once. It was rightly dissented from in 
the later Division Bench decision of this 
Court in Lalji’s case AIR 1962 All 431 
(supra). 


6. The case of Lalji v. Gajadhar, AIR 
1962 All 431 (supra) was also a case of com- 
promise decree which provided that whenever 
the plaintiff paid a sum of Rs. 40/- to the 
defendant, the plaintiff would be put in pos- 
session of the property in suit and till such 
payment was not made the defendant was to 
remain in possession. The deposit was made 
after more than 12 years of the compromise 
decree and thereafter when the plaintiff ap- 
plied for execution the judgment-debtor re- 
sisted the execution on the ground that a 
period of more than 12 years had elapsed 
from the date of the decree and hence the 
application was barred by time. The High 
Court held that the compromise decree did 
not cast any obligation on the plaintiff to 
make the payment within any specified pe- 
riod. He had a ‘carte blanche’ in the mat- 
ter of time for making the payment and so 
long as this was not done, the judgment- 
debtor’s possession had been permitted by 
the terms of the compromise decree. On 
these facts it was held that the decree-hol- 
der’s right to apply for possession accrued 
only after he -had made the payment. Hence, 
Article 181 of the Limitation Act came into 
play after the plaintiff had made the pay- 
ment in terms of the compromise decree. 
Mukerji, J., speaking for the Court expressed 
himself thus:— 


“We cannot in our opinion, place bars 
in the way of a person obtaining a relief 
from the court on grounds of convenience, 
reasonableness etc. In our view the plain- 
tiffs right to make the payment was not 
hedged in by any period of limitation and 
that the plaintiff’s right to apply for execu- 
tion only accrued after he had made pay- 
ment and that prior to his making the pay- 
ment the decree that was passed in this suit 
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On compromise was an inexecutable decree 
and therefore limitation did not run against 
the plaintiff in respect of such a decree from 
either the date of the decree or within any 
reasonable time of the making of that decree 
or even on some day within twelve years of 
the decree.” 


We respectfully concur in the view expressed 
above, 


7. ‘In our opinion the crucial test for 
applying the correct rule of limitation to the 
execution of or the right of applying for exe- 
cution depends upon fulfilment of certain con- 
tingencies. Where the right accrues to the 
decree-holder iramediately and at once limi- 
taticn must be reckoned from the date of 
the decree. On the other hand, where the 
right to apply depends upon the fulfilment of 
certain conditions, it must be deemed to be 
in abeyance until those conditions are fulfilled. 
This is the essential dictum which can be 
culled from the decision of the Privy Coun- 
cil in Rameshwar Singh v. Homeshwar Singh, 
AIR 1921 PC 31 which was adverted to in 
Sri Narain Tewari’s case (supra). In Ramesh- 
war Singh’s case Lord Phillimore ruled: 


“In order to make the provisions of the 
Limitation Act apply, the decree sought to 
be enforced must be in such a form as to 
render it capable, in the circumstances, of 
being enforced.” 2 


Their Lordships of the Privy Council reach- 
ed the conclusion that the decree against 
Ekradeshwar could not have been executed 
without a further application and that this 
application could not have been made till. 
Ekradeshwar had come into possession of the 
property of Janeshwar and by Article 181 
of the Limitation Act the period for making 
the application was three years from the time 
when the right to apply accrued. Thus, it is 
the immediate executability or otherwise of a 
decree to be determined on the facts of a 
case on which would depend the period of 
Limitation applicable to it. Where the exe- 
cution of a decree is hedged in with condi- 
tions, Article 182 of the Limitation Act 
would not be attracted and the execution 
would be governed by the residuary Arti- 
cle 181. Whether there are conditions inhi- 
biting the immediate execution of a decree is 
an inference to be drawn from the circum- 
Stance of a particular case. Where the exe- 
cution of a decree -is subject to certain condi- 
tions, it follows that the right to apply does 
not accrue at once; it accrues on the fulfil- 
ment of those conditions and accrues only 
thereafter. The basic principle was formu- 
lated in the Privy Council case and it appears 
to be the only sound principle and leaves no 
room for a contrary opinion. 


8. As we have already observed, the 
basic test is whether there is a right avail- 
able to the decree-holder to apply for exe-| ’ 
cution immediately or the fulfilment of some 
condition is a condition precedent and further 
Whether the terms of the decree cast any 
obligation on the decree-holder to comply with 
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that condition within a specified period. Where 
no such period is specified, the execution 
of the decree must be deemed to remain in 
abeyance and the. limitation would commence 
only from the date when the plaintiff chooses 
to comply with the condition. This interpre- 
tation is also in accordance with the opinion 
expressed in some older decisions of this 
Court Thus in Chhedi v. Lalu, (1902) ILR 
24 All 300 it was held by a Division Bench 
that a decree for pre-emption was not capa- 


ble of execution until the decree-holder had ` 


paid the money for pre-emption according to 
the decree. Another decision to which refer- 
ence may be made in this connection is Mst. 
Rukmina Kuar v. Sheo Dat Rai, AIR 1919 
All 224. There the decree provided that 
upon payment by the plaintiff of certain sum 
of money “in any year in the month of 
Jeth” he was to receive possession of certain 
property. The decree was passed on 22-1- 
1894, The money was deposited on 15-6- 
1915 and an application to execute the dec- 
Tee was made on 29-6-1916. The defendant 
objected that the application was barred by 
limitation. It was held that the decree, being 
indefinite as to the date on which payment 
was to be made, was incapable of execution 
on the date on which it was passed and was 
therefore not governed: as to the period of 
limitation for its execution by Article 182 of 
the Limitation Act. . It was also held that 
the right to execute the decree could not 
arise unless payment was made and that the 
plaintiff was, therefore, entitled to execute the 
decree within three years of the date when 
he made the payment. We are unable to 
agree with the contrary opinion expressed in 
Dada v. Ganpatrao, AIR 1931 Nag 54 on 
which the appellant relied. , 

9, Article 136 of the Limitation Act, 


1963 (36 of 1963) appears to give a legisla- ` 


tive approval to the view that we are taking 
in this regard. In the new provision 12 
years’ period of limitation prescribed for the 
execution of any decree commences from the 
time “when the decree or order becomes en- 
forceable or where the decree or any subse- 
quent order directs any payment of money 
or the delivery of any property to be made 
at a certain date or at recurring periods, 
when default in making the payment or deli- 
very in respect of which execution is sought, 
takes place.” The principle that limitation 
remains in abeyance so long as the contin- 
gent condition is not performed is clearly 
embodied in Article 136. We are also for- 
tified in our View by some, observations made 
by another Division Bench of this Court in 
Jugal Singh v. Lochan Singh, 1944 All LI 
449 = (AIR 1945 AH 10) in which Malik, J., 
summed up the position in these words:— 
“If the court when passing a conditional 
decree fixes a time for payment, there can 
be no manner of doubt that Article 182 of 
the Limitation Act will not be applicable, 


and the Article to be applied for execution of 


the decree is Article 181 of the Limitation 
Act and the period of three years is to be 
calculated ffrom the date of the deposit. 


Aulvia v. Chandrawati 


ALR. 


The mere fact that the court has not 
fixed any time for payment will not, to my 
mind, make Article 182 applicable. There is 
no reason why it should be deemed that the 
court intended that the deposit must be made 
forthwith immediately after the court pro- 
nounced the judgment. Article 181 of the 
Limitation Act, however, does not provide 
any period of limitation for a deposit. It is 
the residuary Article for applications and it 
is provided that such applications are to be 
made within three years when the right to 
apply accrues.” | 


19. In the instant case there was a 
clear obstacle to the immediate execution of 
the decree. Under the terms of the compro- 
mise decree it was obligatory for the decree- 
holder to serve two months’ notice on the 
judgment-debtor calling upon him to remove 
the constructions and it was only in default 
of the latter removing the constructions and 
delivering possession that the decree-holder 
was entitled to execute the decree for pos- 
session; immediate “execution of the decree 
was therefore negatived by the terms of the 
compromise decree. Unless the decree-holder 
intended to make his own constructions, he 
could not have served the required notice. 
Since no time for giving such notice was 
mentioned in the decree and it was left to the 
discretion of the decree-holder to serve two 
months’ notice on the judgment-debtor when- 
ever the decree-holder desired to make his 
own constructions over the land in dispute, 
the decree-holder could take his own time for 
serving the notice and limitation must there- 
fore 'run from the date of the service of the 
notice and not from the date of the decree. 
It is manifest that the decree as such was 
one incapable of immediate execution and it 
could only be executed after the period of 
notice. Until that was done, the execution 
must be deemed to be suspended. Conse- 


‘quently, Article 181 of the Limitation Act ap- 


plied to the facts of the present case. In 
the case in hand the decree-holder served the 
notice on 22-10-1962 when he intended to 
make such constructions and the limitation 
Started running only from that date. There- 
fore, in our opinion the execution applica- 
tion was perfectly within time and the courts 
below applied the correct rule of limitation. 


11. We find no force in this appeal 
and it is dismissed with costs. 


Appeal dismissed. 
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Index Note: — (A) Special Marriage 
Act (1954), Sections 27, 15 and 18 — Peti- 
tion for divorce — Maintainability — Parties 
neither married under the Act nor got their 
marriage registered under Section 15 — Peti- 
tion not maintainable. . 

Brief Note: — (A) Where the parties 
were Christians and had been married in a 
Christian Church under Christian Marriage 
Act, 1872, but bad not got their marriage re- 
gistered under Section 15 of the Special Mar- 
riage Act, 1954, petition for divorce under 
S, 27 of the Act of 1954 was nof maintainable. 

(Para 7) 

Sections 15 and 18 of the Act of 1954 
disclose an intention on the part of the legis- 
lature that unless a marriage solemnized in 
a form other than that prescribed by the Act 


of 1954 has been registered in accordance 


with Section 15, the parties to such a mar- 
riage will not be governed by any of the 
provisions of the Act. AIR 1959 Raj 133, 
Dissented. (Para 6) 


Index Note: — (B) Special Marriage 
Act (1954), Section 27 — Petition for divorce 
by husband on ground of desertion by wife 
for a period of more than three years — Peti- 
tion found not maintainable under Section 27 
— Petition cannot be treated as one under 
Section 10 of Divorce Act, 1869, as deser- 
tion is not a ground for dissolution of mar- 
riage under that Act. (X-Ref:— Divorce Act 


(1869), Section 10.) (Para 8) 
Cases Referred: Chronological Paras 
AIR 1959 Raj 133°= 1959 Raj LW 481, 


Chistopher Andrew Neelakantan v. Mrs. 
Anne Neelakantan 5 


K. C. Dhaliya, for Petitioner; Yudhister, 
for Respondent. 


JUDGMENT :— This is an appeal by 
the husband arising out of a petition under 
Section 27 of the Special Marriage Act here- 
inafter referred to as the Act. 


2. The material facts giving rise to 
this appeal are that the appellant presented a 
petition under Section 27 of the Act seeking 
divorce from his wife Smt. Chandrawati, who 
figures as a respondent before me. The ap- 
pellant Sri Aulvin V. Singh and Smt. Chan- 
drawati, respondent, are admittedly Christians 
and they were married in a Christian. Church 
according to Christian rites on the 2nd May, 
1957. The appellant alleged that they lived 
bappily together as husband and wife till the 
Sth September, 1964, when all of a sudden 
the respondent for no rhyme or reason went 
away to her father’s place. It was alleged 
that the appellant awaited her return for a 
- few months but when she did not return back 
to the matrimonial home he made all efforts 
to bring her to his place but in vain. The 
petition was founded on the allegation of de- 
settion by the wife without any cause for 
more than three years. The appellant prayed 
for a decree for divorce and dissolution of 
marriage. 


3. The respondent admitted that she 
had been married to the appellant according 
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‘stian rites in a Christian Church on 
he one May, 1957. She admitted that she 
had lived happily with her husband for a 
few years but asserted fhat thereafter the 
appellant started ill-treating her because she 
had failed to bear any child to him. Her 
barrenness, according to the respondent, dis- 
pleased the appellant who started beating her 
off and on. It was pleaded by the respon- 
dent that the appellant deprived her of the 
marriage-ring and the’ marriage-certificate 
which she had received at the time of the 
parties marriage and ultimately on the Sth 
September, 1964, after giving her a thrashing, 
aided by his younger brother threw her out 
of his house commanding her not to return 
again. According to the respondent, she was 
in consequence compelled to take shelter at 
her father’s house. The respondent denied 
that her husband had ever made. attempts to 
take her back from her father’s house. She 
claimed that she had never deserted her hus- 
band and pleaded that she was prepared to 
live with the appellant as his wife provided 
he no longer ill-treated and beat her. It was 
contended that since the parties were Chris-: 
tians and had been married under the provi- 
sions of the Indian Christian Marriage Act 
(Act No. XV of 1872), the petition for 
divorce should have been filed under Sec. 10 
of the Indian Divorce Act (IV of 1869) and 
the petition under Section 27 of the Act was 
not maintainable. 


4. The trial Court 
lowing issues:— 


“(1) Whether the respondent has desert- 
ed the petitioner without any cause for more 
than three years immediately preceding the 
presentation of the present petition? If so 
its effect ? 

(2) Is the petition not maintainable as 
framed ?” 


Both the issues were decided by the learned 
District Judge, Dehra Dun, against the ap- 
pellant. It was held that as the evidence 
exists on record it could not be said that 
the respondent had herself left the roof of 
her husband’s house, the fact of the matter 
being that the appellant himself had turned 
her out of his house because she had not 
borne any child and he wanted to remarry 
and so started troubling the respondent. The. 
trial Court recorded a finding that it was 
the husband who had made the life of his 
wife miserable by neglecting her and beating 
her off and on and ultimately on the 6th 
September, 1964, forcibly turned her out of 
the matrimonial home and it was then that 
the respondent went to live at her father’s 
On Issue No. 2, it was held that the 
scheme of the Act disclosed that its provi- 
sions will apply only to those cases where 
matriage had been solemnized under the Act 
or where marriages celebrated under other 
forms have been registered under the Act. 
The view was taken that since the parties had 
neither been married in accordance with the 
provisions of the Act nor had their marriave 
been registered under Section 15 of the Act, 


(Y. Nandan J.) 


framed the fol- 
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the appellant was not entitled to sue for 
divorce of his wife under Section 27 of the 
Act. In the result the petition was dismiss- 
ed. Aggrieved by the decree of the trial 
Court, the appellant. has appealed. 


5. Learned Counsel for the appellant - 


firstly contended that the view taken’ by the 
Court below that the petition under Sec- 
tion 27 of the Act was not maintainable is 
legally incorrect and unsustainable. In sup- 
port of his contention, he invited my atten- 
tion to Sections 24 and 25 of the Act which 
both commence with the word “any marriage 
solemnized under this Act.” These sections 
provide for the grounds on which marriages 
solemnized under the Act may be declared 
a nullity, by means of a decree. It was sub- 
mitted that in contradistinction to Section 24 
and 25, Section 27 does not say that a peti- 
tion for divorce under that provision can 
be made only when the marriage has been 
solemnized under the Act. Learned counsel 
relied upon a decision of the Rajasthan 
High Court in Chistopher Andrew Neela- 
kantan v. Mrs. Anne Neelkantan, (AIR 1959 
Raj 133). The material facts giving rise to 
that decision were that the appellant who was 
the husband and the petitioner in the Dis- 
trict Court of Jodhpur, had filed a petition 
for divorce of his wife under the Act. The 
case of the husband was that he was a citizen 
of India and an officér of the Indian Air 
Force and was posted at Jodhpur for several 
years preceding the date of the presentation 
of the petition. It was alleged that the appel- 
lant and the respondent were married in 
Ergland in 1955. Among other allegations, 
it was stated that when the appellant wanted 
the respondent to come over to India and live 
with him. as his wife, she flatly refused. The 
petition was principally based on allegations 
of desertion by the wife. The learned Dis- 
trict Judge of Jodhpur summarily dismissed 
the petition on the ground that he had no 
jurisdiction to deal with the matter by. reason 
of Section 31 of the Act. On appeal by the 
husband, I. N. Modi, J. held that the ques- 
tion of jurisdiction of the Court had to be 
Getermined by applying principles of Private 
I:ternational Law. In this view of the 
matter, the learned Judge came to the con- 
clusion that the view taken by the District 
Judge was incorrect and ke had jurisdiction 
to entertain the petition. One of the conten- 


tions which appears to have been raised before - 


the Rajasthan High Court was to the effect 
that since the parties had rot been married 
under the provisions of the Act a petition 
for divorce .was not maintairable under the 
Act. It seems to have been urged that if the 
parties were Christians, a petition for divorce 
at the instance of the husband could have 
been filed only under the provisions of the 
Istan Divorce Act (Act No. IV of 1869). 
The question was of importance because 
while desertion by the wife is a good grovnd 
for divorce under tke Act, if is not a valid 
grocnd for divorce in the case of petion 
by the husband under Act No. IV of 1869. 


-f 


Aulvin v. Chandrawati (Y. Nandan J.) 


. Marriage Act (Act XV of 1872) and 


A. I. R. 


The contention was repelled by I. N. Modi, 
J., who held as follows:— 


“I may point out, however that the Act 
of 1954 has been given a very wide applica- 
tion by the Legislature and it extends to 
the whole of India except the State of 
Jammu and Kashmir and has also been given 
an extra territorial effect inasmuch as it av- 
plies to Indian citizen domiciled in India 
but who may be living outside. 


It may also be pointed out in this con- 
nection that the preamble of the Act shows 
that so far as divorce is concerned, the Act 
is all embracing and -would govern the dis- 
solution of all marriages irrespective of the 
consideration whether the marriage is of the 
special form envisaged in the Act and whe- 
ther it has been registered under the Act or 
not. In this view of the’ matter, I can see 
nothing in the Act of 1954 which would 
exclude the application thereof to the case 
of the petitioner, no matter that the - provi- 
sions of the Act of 1869 in this respect are 
some what narrower.” : ` 


With profound respect to the learned Judge 
who decided Chistopher Andhrew Neelakan- 
tan (supra), I am unable to agree with the 
view taken. Our country is inhabited by 
persons professing different faiths. We have | 
consequently side by side existing different 
laws relating to marriages, divorce and dis- 
solution of marriages applicable to persons 
of different religions. The Indian Christian 
the 
Indian Divorce Act (Act IV of 1869) dezl 
with the law of marriage and divorce for 
Christians. The Parsi Marriage and Divorce 
Act, 1936 (Act THY of 1936) is concerned 
with the marriage and divorce among Parsis 
domiciled in this country. Marriages of 
Mohamedans and divorces between them are 
governed not only the Shrivat'law but also 
by the Dissolution of Muslim Marriages Act, 
1926. The Hindu Marriage Act, 1955 (Act- 
XXY of 1955) similarly provides for the 
essential qualifications of those who are mar- 
ried under the provisions of that Act, the 
basic formalities to be undergone by those 
entering into matrimony, the conditions under 
which restitution of conjugal rights can be 
claimed, the grounds on which a marriage 
can be declared a nullity as also the manner 
and the ground on which a marriage under 
Act XXV of 1955 mav be dissolved. 


6. In the year 1954 the Indian Parlia- 
ment enacted the Act (No. 43 of 1944), 
While the other Acts mentioned earlier dealt 
with the marriages among persons profes- 
sing certain religions between parties irrespec- 
tive of their religious beliefs. The various 
Acts mentioned above either individually or 
supplementary by some other allied enactment 
(e.g. Act XV of 1872 and Act IV of 1869) 
are self contained with respect to matter 
concerned with qualifications uf parties en- 
tering into matrimony in a particular form 
as well as regarding grounds for dissolution 
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of marriages, divorces etc. Séction 15 of the 
Act of 1954 throws considerable light on the 
question raised before me with regard to the 
maintainability of the petition presented by 
the appellant under Section 27 of the Act. 
That provision runs as follows :— 


“Any marriage celebrated, whether be- 
fore or after the commencement of this Act, 
other than a‘ marriage solemnized under the 
Special Marriage Act, 1872 (3 of 1872), or 
under this Act, may be registered under this 
Chapter by a Marriage Officer in the terri- 
tories to which this Act extends if the follow- 
ing conditions are fulfilled, namely :— 


(a) a ceremony of marriage has been 
performed between the parties and they have 
been living together as husband and wife ever 
since; i 

(b) neither party has at the time of re- 
gistration more than one spouse living; 

(c) neither party is an idiot or a lunatic 
at the time of registration; 

(d) the parties have completed the age 
of twenty-one years at the time of registra- 
tion; 

{e) the parties are not within the deg- 
rees of prohibited relationships : 


Provided that in the case of marriage 
celebrated before the commencement of this 
Act, this condition shall be subject to any 
law, custom, or usage having the force of 
law governing each of them which permits of 
a marriage between the two; and 

(f) the parties have been residing within 
the district of the Marriage Officer for a 


period of not Jess than thirty days immediate-- 


ly preceding the date on which’ the applica- 
tion is made to him for registration of the 
marriage.” 


Reference may also be made to Section 18 
which is as follows :— 


“Subject to the provisions contained in 
sub-section (2) of Section 24, where a certi- 
ficate of marriage has been finally entered in 
the marrige Certificate Book .under this chap- 
ter, the Marriage shall, as from the date of 
such entry, be deemed ‘to be marriage solem- 
nized under this Act, and all children born 
after the date of the ceremony of marriage 
(whose names shall also, be entered in the 
Marriage Certificate Book) shall in all res- 
pects be deemed to be and always to have 
been the legitimate children of their parents: 

Provided that nothing contained in this 
section shall be construed as conferring upon 
any such children any rights in or to the 
property of any person other than their 
parents in any case where, but for the pass- 
in of this Act, such children would have been 
incapable of possessing or acquiring any rights 
by reason of their not being the legitimate 
children of their parents.” ° 


These two provisions quoted above make it 
clear that apart from those whose marriages 
have been performed under the provisions of 
the Act of 1954 even those whose marriages 
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have been solemnized either before or after 
the commencement of the Act of 1954 in any 
other form or under any other enactment may 
get their marriages registered under Section 15 
of the Act, provided the” conditions of that 
provision are satisfied and in such an event 
the marriage shall, as from the date of entry 
in the “Marriage Certificate Book”, be deem- 
ed to have been solemnized under the Act 
of 1954 on account of the legal fiction intro- 
duced by Section 18. It is obvious that after 
a marriage solemnized in a form other than 
the one contemplated by the Act has been 
registered under Section 15 because of the 
deeming clause in Section 18, parties there- 
to are entitled to take recourse to Section 27 
of the Act. The reason why Section 27 of 
the Act unlike Sections 24 and 25 thereof 
does not contain the words “any marriage 
solemnized under this Act” is not that S. 27 
was intended to apply to marriages perform- 
ed under other enactments but because the 
benefit of it: was made available even to those 
‘whose marriage though not solemnized under 
the Act was registered under Section 15 and 
thus deemed to have been under the Act 
by operation of Section 18. If it had been 
contemplated that parties who have under- 
gone marriage under any of the other enact- 
ments mentioned above can sue for divorce 
under Section 27 of the Act of 1954, it was 


_wholly redundant for the legislature to have 


enacted Sections 15 and 18 of the Act as 
extracted above. Sections 15 and 18, to my 


‘mind, disclose an intention on the part of 


the legislature that unless a marriage sole- 
mnized in a form other than that prescribed 
by the Act of 1954 has-been registered in 
accordance with Section 15 of the Act, the 
parties to such a marriage will not be govern: 
ed by any ‘of the provisions of the Act. 


T: For the reasons given above, I 
agree with the view taken by the Court below 
that the petition presented by the appellant 
under Section 27 was not maintainable since 
the parties had neither entered into marriage 
under the Act of 1954 nor had their marriage 
been registered under Section 15 of the Act. 


8. Learned counsel for the appellant 
contended that in any case the mere fact that 
in the petition it was mentioned that it was 
one under Section 27 of the Act of 1954 did 
not justify the Court below dismissing the 
petition because it could have been treated 
as a petition under Section 10 of Act No. IV 
of 1869. This submission is also, in my 
opinion, devoid of substance. It has been 
noticed earlier that the appellant’s petition 
was based on ground of desertion by the 
wife for a period of more than three years 
Under Section 10 of Act IV of 1869, a dis- 
solution of marriage cannot be obtained by 
a ne on grounds of desertion by his 
wife. 


9, As far as the finding recorded by 
the Court below that the respondent had not 
deserted the appellant but it was he who had 
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acted with cruelty and had driven her out of 
the house, to my mind, no exception can be 
taken to it. 


10. Learned counsel for the parties 
have taken me through the evidence on record 
and I am satisfied that it was the appellant 
who for reasons of his own drove away his 
wife from his house and took no serious steps 
to bring her back. Even in his statement re- 
corded by the trial Court, the appellant stated 
that he was not prepared to take back his 
wife. On the other hand, tHe respondent 
clearly stated that she was prepared to live 
with her husband provided he undertook not 
to treat her with cruelty and beat her. The 
only witness produced. by the appellant in 
support of his case that the respondent left 
the matrimonial home without any rhyme or 
reason and subsequently refused to return 
back is P. W. 2 Kamal Nain. It is true 


that Kamal Nain is the uncle of the respon- 


dent but from his own statement it appears 
that he has several litigations not only with 
the father of the respondent but also with 
the respondent herself. He is clearly a wit- 
ness inimical to the respondent and entered 
the witness box merely to embarrass her. The 
evidence of D. W. 1 Smt. Chandrawati ap- 
pears to be spontaneous and genuine. Her 
evidence to a considerable extent is corro- 
borated by the testimony of D. W. 2 Mr. 
Kauklain, the respondent’s father. Both these 
witnesses were subjected to fairly lengthy 
cross-examination but | nothing was brought 
out from their statements which would justify 
reliance not being placed on their testimony. 
The documents which have been produced 
by the appellant are of no assistance to him 
and do not in any fashion support his claim 
that it was the respondent who Ieft his house 
Without any sufficient cause. 

11. The appeal facks merit and is 
hereby dismissed. Expenses of the appeal 
have already been paid by the appellant in 
pursuance of an order passed by this Court 
on the 2nd December, 1973. I consequently 
make no order as to costs. 


Appeal dismissed. 
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in the election petition, the Sub-Divisional 
Officer hearing the petition has no power or 
jurisdiction to allow the amendment. AIR 
1957 SC 444, Rel. on; AIR 1967 SC 96, Dist. 
(Paras 4, 5) 

Index Note :— (8) U. P. Panchayat Raj 
Act (26 of 1947), S. 12-C — Inspection of 
ballot papers —- Permission granted without 
cogent and reliable evidence —- Amounts to 
non-compliance of the requirements of law. - 
1956 All LJ 189, Rel. on. (Para 6). 


Cases Referred: Chronological Paras 
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Gupta v. Damodar Valley Corporation 5 
AIR 1957 SC 444 = 1957 SCR 370, Harish 
Chandra v. Triloki Singh 3, 5 
1956 Ali LJ 189, Amirullah v. L. P. Nigam 7 


S. K. Dhaon, for Appellant; R. P. Singh 
Standing Counsel, for Respondents. 

ORDER :—. This petition is directed 
against an order of the Sub-Divisional Officer 
dated 12th July, 1973, allowing amendments 
in the election petition filed against the peti- 
tioner. 

2. Charan Singh petitioner and 
Gandharwa Sain, respondent No. 2, contested 
election for the office of Pradhan of Gaon 
Sabha. The petitioner was declared elected 
on 2nd June, 1972. Respondent No. 2 filed 
an application under Section 12-C of the 
U. P. Panchayat Raj Act questioning the 
petitioner’s election on a number of grounds. 
The Sub-Divisional Officer, Sikandrabad, be- ` 
fore whom the election petition was pending 
trial, permitted inspection of ballot papeřs 
by respondent No: 2. After inspection, res- 
pondent No. 2 made an application for 
amendment of the election petition. By the 
proposed amendment he sought to challenge 
the validity of counting of ballot papers on 
the ground that a number of ballot papers 
which should have been cancelled had been 
wrongly counted in petitioners favour which 
materially affected the result of the election. 
The petitioner, who was the returned candi- 
date, and respondent to the election petition, 
contested the amendment application. The 
Sub-Divisional Officer by his order dated 12th 
July, 1973, allowed the amendment applica- 
tion on payment of Rs. 10/- as costs. The 
petitioner thereupon approached this Court 
under Article 226 of the Constitution chal- 
lenging the validity of the said order of the 
Sub-Divisional Officer. 

3. Section 12-C of the U. P. Pan- 
chayat Raj Act lays down that an application 
questioning the election of a pradhan shall 
be filed in the manner prescribed on the 
ground enumerated therein. Sub-section (4) 
of S. 12-C further lays down, that the autho- 
rity to whom the application is made, shall 
follow such procedure for the trial. of the 
petition which may be prescribed. Rules 24 
and 25 framed under the Act Jay down the 
manner and procedure for trial of election 
petition. Rule 24 requires that an application 
under sub-section (1) of S. 12-C should be 
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presented before the Sud-Divisional Officer 
within 90 days. The election petition is fur- 
ther required to contain the grounds on which 
the election of the returned candidate is ques- 


tioned and it must contain a summary of. 


circumstances to justify the questioning of 
election on those grounds. Rule 25 presc- 
ribes procedure required to be followed at the 
hearing of the election petition. According 
to that rule, every election petition is re- 
quired to be tried by the Sub-Divisional Of- 
ficer as nearly as may be in accordance with 
the procedure applicable under the Code of 
Civil Procedure to the trial of suits subject 
to the provisions of the Act and the Rules 
framed thereunder. The scheme of the Act 
and the Rules is similar to that laid down in 
the Representation of the People Act relating 
to the trial of election petitions. In Harish 
Chandra v. Triloki Singh, (AIR 1957 SC 444), 
the Supreme Court considered the provisions 
of Sections 90, 92 and 83 of the Representa- 
tion of the People Act and held that an elec- 
tion tribunal hearing an election petition has 
jurisdiction to amend the election petition 
and for that purpose it could exercise powers 
under Order 6, Rule 17 of the Code of Civil 
Procedure but the power of Amendment was 
subject to the provisions of the Act and the 
Rules framed thereunder. Their Lordships 
of the Supreme Court observed as under :— 


“The Tribunal has power under Order 6, 
Rule 17 to order amendment of a petition but 
that power cannot be exercised so as to permit 
new grounds or charges to be raised or to 
so alter its character as to make jit in sub- 
stance a new petition, if a fresh petition on 
those allegations will then be barred.” 


The law laid down by the Supreme Court in 
Harish Chandra Bajpai’s case is fully ap- 
plicable to the trial of an election petition 
under the U. P. Panchayat Raj Act. 


4. In the instant case, a perusal of 
the election petition, a copy of which has 
been filed as Annexure 1 to the petition, 
shows that respondent No. 2 did not ques- 
tion the petitioner’s election on the ground 
that there was gross non-compliance with the 
provisions of the Act and the Rules framed 
thereunder in counting ballot papers or in 
determining the result of the election. Respon- 
dent No. 2, therefore, did not challenge the 
petitioners election on the ground of any 
illegality or irregularity committed at the 
counting of ballot papers. But the amend- 
ment permitted by the Sub-Divisional Officer 
made out a new ground of challenge that a 
number of votes which were liable to be re- 
jected had been wrongly counted in peti- 
tioner’s favour. ‘The amendment clearly made 
out a new ground to challenge the petitioner’s 
election which was neither pleaded nor raised 
in the election petition. The amendment ap- 
plication was filed in 1973 after the expiry 
of the limitation of 90 days. An election 
petition on the grounds raised in the amend- 
ment application was not maintainable after 
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the expiry of 90 days. The S.b-Divisional 
Officer had no power or jurisdicticn tọ allow 
amendment of the e!-ction petition challesz- 
ing the petitioner’s ection on a prourd sot 
raised within. time. I, therefore, hoid at 
the Sub-Divisional Officer acted without juris- 
diction in permitting amendmert of the aiec- 
tion petition. | 


5. Learned counsel for respondent No. 
2 placed reliance on A. K. Gupta v. Damodar 
Valley Corporation, (AIR 1367 SC 96) 
in support of his contention that amendment 
of pleadings is permissible even in a case 
where the claim may be barred by time. 
In A. K. Gupta’s case the Supreme Court re- 
corded a finding that the amendment sought 
to be made in the plaint did not introduce a 
new cause of action or a new case. That 
Situation did not exist in the instant case; 
therefore, the law laid down in that case’ does 
not lend any support to the respondent's con- 
tention. Moreover, that case did not arise 
out of election dispute, on the contrary there 
is direct authority of the Supreme Court in 
the case of Harish Chandra Bajpai, AIR 1957 
SC 444 laying down the scope and power of 
the election tribunal permitting amendment of 
an election petition. The law laid down in 
that case is fully applicable to the instant 
case. 


6. The Sub-Divisional Officer com- 
mitted a manifest error of law in permitting 
inspection of ballot papers at a stage when 
no evidence had been produced by the par- 
ties. He failed to realise that where election 
is held by ballot as was done in the instant 
case, secrecy -of voting was the- essence of 


. election. Therefore effort should be made‘to 


maintain that secrecy. Inspection of ballot 
papers should not be allowed as a matter of 
routine as it is bound to impair secrecy. It 
is permitted only when clear allegations are 
made in the election petition relating to 
illegalities committed at the time of counting 
and those allegations are well supported by 
cogent and reliable evidence produced by the 
election petition. If these two requirements 
are made out the Tribunal is further required 
to satisfy itself whether inspection of ballot 
papers was necessary in order to do justice 
in the case, only then it has power to permit 
inspection of ballot papers. In the instant 
case, the Sub-Divisional Officer did not com- 
ply with the requirement of law relating to 
inspection of ballot papers. Respondent 
No. 2 had not produced any evidence to 
make out a case for inspection of ballot 
papers. In these circumstances, respondent 
No. 2 was not entitled to inspect ballot papers 
or to derive any benefit from that inspection 
or to challenge the petitioner’s election on 
the illegalities alleged to have been found 
after the inspection. 


7. Learned counsel urged that respon- 
dent No. 2 had no prior knowledge about 
the illegalities at the counting, he discovered 


284 All. [Prs. 1-4] 


the same only after the inspection of ballot 
papers that a number of ballot papers which 
were invalid had wrongly been counted for 
the petitioner and therefore he could not 
challenge the  petitioner’s election on that 
ground earlier. The argument is misconceiv- 
ed. If this plea is upheld doors would be 
opened for making a roving and fishing en- 
quiry. The law is well settled that a roving 
and fishing enquiry should not be ‘permitted. 
Absence of knowledge of illegalities is no 
valid excuse tq permit inspection of ballot 
papers or to allow amendment of election 
petition after the expiry of limitation. Similar 
contention was repelled by this Court in 
Amirullah v. L. P. Nigam, (1956 All LJ 189). 

8. In the resuit I allow the petition 
and quash the order of the Sub-Divisional 
Officer dated 12th July, 1973. The petitioner 
is entitled to his costs. 


Collector Dehradun 


Petition allowed. 
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JUBGMENT:— This appeal arises out 


of the: judgment dated 27-11-1965 of the’ 


Civil Judge Déhradun, in a reference under 
Section 18 of the Land Acquisition Act (here- 
inafter referred to as the Act). 

2. The relevant facts are that an area 
measuring 53.64 acres has been acquired by 
. the State Government to provide land for 
the construction of a power channel and resi- 
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dential quarters etc., of the Yamuna Hydel- 
Scheme. This area comprises a number of 
plots including plot No. 1768 measuring .30 
acre. The subject-matter of the reference 
under Section 18 giving tise to this appeal 
is the said plot No. 1768 measuring .30 acre 
and the trees standing thereon. 


3. The notification under Section 4 
of the Act was published on the 19th of No- 
vember, 1960 and the notification under Sec- 
tion 6 was notified on the 31st of December, 
1960. The notice under Section 9 of the Act 
inviting objections, if any, was notified on 
the 28th of March, 1961. Thereafter the ob- 
jector-respondent filed his objections within 
the period provided by law. It is also appa- 
rent that the Land Acquisition Officer did not 
award ‘any compensation to the respondent in 
respect of plot No. 1768 and the trees stand- 
ing thereon because, according to the Land 
Acquisition Officer, the plot was Banjar land 
on the date of vesting under the U. P. Zamin- 
dari Abolition and Land Reforms Act (Act 
No. I of 1951) and, therefore, vested in the 
Gram Samaj and the respondent had no inte- 
rest therein. The appellants i.e., the Collec- 
tor and the Deputy Land Acquisition Officer - 
also took the plea that the trees standing 
in plot No. 1768 had been cut away by the 
respondent before the Collector took posses- 
sion of the same. 


å. The first contention put forward 
on behalf of the appellants was that the 
lower court erred in recording a finding that 
plot No. 1768 was abadi land on the date of 
vesting or in other words, in the year 1359 F. 
and, therefore, it could not have vested in 
the Gram Samaj. After considering the evi- 
dence on the record and the reasons given 
by the court below, I see no force in this 
contention. As has been pointed out in the 
impugned judgment, the appellants did not 
file any Khasra to show that during 1359 F 
or during any year prior to- it the plot in 
question was Banjar land. The objector-res- 
pondent, besides examining himself, examin- 
ed two independent witnesses, namely P. W. 1. 
Brahma Dutt, a former Chairman of the 
Choharpur Town Area Committee and P. W. 
2 Pyare Lal who supported the respondent 
and stated that the respondent had his house 
in plot No. 1768 till about 1959 or so. As 
has been pointed out, there are some minor 
contradictions which obviously were due to 
lapse of memory. The evidence adduced by 
the appellants on the other hand, consisted 
of statements made by interested witnesses 
and, as already pointed out, no relevant docu- 
mentary evidence was produced. It has also 
been rightly pointed out that if the land had 
vested in the Gram Samaj, it should not have 
been in possession of the respondent. The 
lower court has rightly attached consider- 
able importance to the fact that admittedly 
possession of plot No. 1768 was taken from 
the respondent. Therefore, on the basis of 
material on the record, the lower court rightly 
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concluded that the land in question was abadi 
land on the date of vesting and as a matter 
of fact, till about the year 1958 or 1959 and, 
therefore, it could not have vested in the 
Gram Samaj. 


5. Similarly, it could not be said that 
the finding of the court below regarding the 
trees is not in accordance with the evidence 
on the record. One of the witnesses examin- 
ed by the appellants, D. W. 2 A. L. Saxena, 
the then Deputy Land Acquisition Officer 
who gave the award in this case, admitted 
that he had found the trees in existence in 
accordance with the list (Ex. A-2) prepared 
by the appellants three or four months after 
possession of the plot was taken by the Col- 
lector. The lower court therefore, rightly 
concluded that there were 20 trees, as shown 
in Ex. A-2, in existence in the plot at the 
time its possession was taken by the appel- 
lants from the respondent. 


6. The question which next arises, is 
regarding compensation to be awarded to the 
respondent in respect of .30 acre of land com- 
prising plot No. 1768 and the twenty trees 
which were in existence in it. The learned 
Counsel for the appellants pointed out that 
a perusal of the objections filed by the res- 
pondent on receipt of the notice under Sec- 
tion 9 of the Act will show that in it though 
a large number of objections were raised, the 
respondent nowhere specified the amount he 
claimed as compensation either for the land 
or for the trees and, therefore, in view of 
Section 25 (1) and (2) of the Act, the court 
below could not award any compensation to 
the respondent either for the land or for the 
trees. It was pointed out that sub-section (1) 
of Section 25 of the Act lays down that the 
amount awarded by the Court shall not 
exceed the amount claimed by the objector 
in his objections filed on receipt of the notice 
under Section 9 and that the amount award- 
ed shall not be less than the amount award- 
ed by the Collector. Sub-section (2) of Sec- 
tion 25 lays down that where the objector, in 
this case the respondent, did not-make any 
specific claim or specify the amount he claim- 
ed as compensation, the Court shall not award 
as compensation an amount exceeding the 
amount awarded by the Collector. In sup- 
port of this contention - my attention was 
Grawn to the obsérvations made by a Division 
Bench of this Court in the case, Secy. of State 
v. Bishun Dat, (1911) 8 All LJ 115. It has 
been held in the ruling cited that clause (2) 
of Section 9 of the Act intends that the 
owner of the property pointed out to be ac- 
quired should appear and state his claim in 
the manner provided by the said clause and 
that where the owner of the property or in 
other words the objector fajled to specify 
the amount which, according to him, should 
be the proper compensation for the land ac- 
quired without sufficient cause failure on his 
part to comply with the provisions of Sec- 
tion 9 (2) of the Act would be an absolute 
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bar to the obtaining: of .an amount greater 
than that awarded by the Collector. Besides 
the ruling cited, my attention was drawn to a 
number of other cases reported in AIR 1930 
Mad 618, Subbanna v. District Labour Offi- 
cer, East Godavari, AIR 1955 Mad 406, 
A. P. S. Karuppaiah Nadar v. Special Dy. Col- 
lector for Land Acquisition, Virudhunagar and 
AIR 1963 Andh, Pra 300, State of Hyderabad 
v. Mohammad Omerali. Under the circum- , 
stances, I agree with the learned Counsel for 
the appellants that as the respondent did not 
specify any amount which, according to him, 
should have been the proper compensation 
for the land or the trees acquired, this Court 
could not fix an amount . as compensation 
more than what may have been awarded by 
the Collector. But the difficulty which arises 
in this case is that no compensation at all 
was awarded by the Collector either for the 
land acquired or for the trees standing there- 
on. In my view, because of what has been 
discussed, the proper course to adopt in this 


‘case would be to refer back the matter to 


the Collector for fixing the amount of com- 
pensation to be awarded to the respondent 
in respect of the land and the trees acquired 
or in other words plot No. 1768 measuring 
.30 acre and the twenty trees described in 
Ex. A-2. 

7. The appeal is allowed. the judg- 
ment dated 27-11-1965 is hereby set aside 
and the Collector, Dehradun is hereby direct- 
ed to reopen the case and after giving a fresh 
notice to the respondent determine the com- 
pensation to be awarded to the respondent in 
respect of .30 acre of land comprising plot 
No. 1768 and the twenty trees which were in 
existence thereon. Parties to bear their own 


' costs, : 


Appeal allowed 
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The Union of India and another, Appel- 
lants v. Parmeshwar Dayal and Co. and 
others, Respondents. 


Second Appeal No. 387 of 1964. D/- 
13-11-1973, against judgment and decree of 
R. K. Saksena, Addl. Civil J., Faizabad, D/- 
28-4-1964. 


Index Note: — (A) Indian Post Office 
Act (6 of 1898), Section 33 read with Rule 81 
— Addressee accepting insured cover with 
packing and seal intact — Is the post-office 
liable for damage or deficiency to the coa- 
tents? No. 

Brief Note: — (A) Plaintiff 
delivery of insured cover properly packed 
and sealed. His employee signed receipt of 
acceptance on plaintiff’s behalf. .On opening 
thereof plaintiff found Rs. 1973/- in currency 
notes missing therefrom which were sent by 
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the sender. Plairtiff sued post office and ob- 
tained a decree for the said amount. Held 
that the trial Court was in error in decreeing 
the suit. Where the insured packet at the 


” time of delivery, does not show any visible 


damage to the packet or the seals it raises 
a clear presumption that the contents of the 
packet have not been opened or excreted by 
the employees of the post office and there- 
fore Rule 81 completely protects the post- 
office in respect of any claim of compensa- 
tion regarding the contents of such packet. 
AIR 1963 Pat 216, Rel. on. (Paras 7, 8) 


Cases Referred: | Chronological Paras 
AIR 1963 Pat 216, Union of India v. Lallan 
Prasad Singh 6 


Umesh Chandra, for Appellants; K. 
Verma, for Respondents. 


JUDGMENT :— This second appeal filed 
on behalf of Union of India arises out of 
a suit filed by the plaintiff-respondent for 
recovery of Rupees 1973/- along with interest 
and costs of the suit. 


S. 


2. The facts as alleged by the plain- 
tiff were that the defendant respondent No. 4 
who is a dealer in cloth in Assam State had 
purchased some cloth from the plaintiff-res- 
pondent on credit and in order to pay its 
price sent currency notes worth Rs. 1973/- in 
an insured cover from Assam addressed to 
the plaintiff at Tanda in District Faizabad. 
The delivery of this insured cover was taken 
at the post office Tanda by the plaintiff’s raan 
after signing. a receipt to the effect that the 
insured cover had been received” by hih with 
its seals intact. But after opening the 
envelope he found that instead of currency 
notes it contained only waste paper pieces. 
He, therefore, made a complaint to the post 
office. He suspected that the currency notes 
had been taken out from the envelope by 
some pastal employee by adopting some subtle 
device so as not to tamper with the seals and 
yet replace the currency notes by waste 
papers. The plaintiff. therefore. filed 2 suit 
against the Union of India, the Director Gene- 
ral of Post and Telegraph Department and 
the purclaser of goods in Assam who had 
sent this insured cover to him. He prayed 
for a decree either against the defendants ! 
and 2, if it was found that the defendant No. 
3 had put the currency notes in that enve- 
lope and the same had been excreted by the 
postal employees during transit or a decree. 
for that amount against the defendant No. 3 
if it was found that this defendant had failed 
to put the currency notes in the envelope. 

> The trial court held that the 
defendant No. 3 had put the currency notes 
in the envelope which was sent under insur- 
ed cover to the plaintiff but the plaintiff on 
reopening the cover found only waste paper 
in it instead of currency notes. He, however, 
held that the Goverment was not Hable for 
the loss of the currency notes from this enve- 
lope in view sf Sec. 33 of the Indian Post 
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Office Act read with R. 175 of the Indian 
Post Office Rules. The suit was not decreed 
against the defendant No. 3 also because it 
was found that there was an implied agree- 
ment between the parties to send the money 
by the defendant to the plaintiff by this 
mode and the money was actually sent by 
that mode by the defendant No. 3. The suit 
was accordingly dismissed. l 
4, On an appeal filed by the plain- 
tiff the lower appellate court agreed with the 
finding of the trial court that the defendant 
No. 3 had put the currency notes in the 
envelope addressed to the plaintiff and that 
the defendant No. 3 had the implied autho- 
rity of the plaintiff to send the money by ` 
that mode and as such the defendant No. 3 
was not liable. The learned appellate Judge 
also agreed with the finding of the trial 
court that the envelope when it was deliver- 
ed to the plaintiffs man was apparently in 
a sound condition with its seals intact but 
he found that the currency notes had been 
taken out from this envelope by some postal 
employee during transit by adopting some 
subtle’ device without tampering with the 
seals put on the envelope. He was of the 
opinion that this wrongful act was done by 
Some employee of the post office in the course 
of his employment for which Government 
was liable and that Section 33 read with 
Rule 175 did not afford any protection to 
the postal department. The suit was accord- 
ingly decreed against the Union of India 
and the Director General, Post and Telegraph 
Department. who feeling dissatisfied with 
this decree filed this second appeal. 


5, f heard the learned counsel for 
the parties. The only question thát arises in 
this appeal is whether on the facts found by 
the courts below the appellants were liable 
to compensate the plaintiff or they were pro- 
tected under Section 33 read with Rule 175 
which corresponds to the present Rule 8i. 
Section 33 provides as follows:— 

“Subiect to such conditions and restric- 
tions as the Central Government may, by 
rule. prescribe, the Central Government shall 
be liable to pay compensation, not exceeding 
the amount for which a postal article has 
been insured, to the sender thereof for the 
loss of the postal article or its contents, or 
for any damage caused to it in course of 
transmission by post: 


Provided that the compensation so pay- 
able shall in no case exceed the value of 
the article lost or the amount of the damaze 
caused.” ` 

The relevant portion of Rule’ 81 (corres- 
ponding to old Rule 175) reads as follows:— 

“There shall be payable to the sender of 
an insured postal article compensation not 
exceeding the amount for which the article 

as been insured, for the loss of the- postal 

article or any of its contents or for any 
damage caused to it in course of transmis- 
sion by post: 

Provided that the compensation shall in 
mo case exceed the value of the article or 
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any of its contents lost or the amount of the 
damage caused, and provided that in the case 
of loss the sender shall furnish full parti- 
culars of the contents of the postal article 
and their value: 


Provided also, that no compensation shall 
be payable 

(c) where the insured article has been 
delivered to the addressee and he has signed 
and returned the receipt thereof. 

( where there is no visible damage to 
the cover or seals...........sereesesn Åi 

6. The learned Counsel for the appel- 
lant also relied on a decision of the Patna 
High Court in Union of India v. Lallan Pra- 
sad Singh, AIR 1963 Pat 216 in which it 
was held that no compensation is payable by 
the Central Government where there is no 
visible damage to the insured cover or the 
seals, although the addressee finds only blank 
pieces of paper inside the cover. Intactness 
of the seals is conclusive on the question of 
tampering by postal authorities. It was fur- 
ther observed in this case that when the seals 
are found intact no inference that the cur- 
rency notes were replaced by the postal em- 
ployees during transit can be drawn from the 
mere fact that the paste on the flap which 
was pasted by the sender after putting in the 
contents, had spread or found besmeared on 
the contents. The presence of the seals in 
the same position as before is sufficient to 
destroy the theory of tampering by postal au- 
thorities. The spreading of paste can at best 
raise some suspicion but cannot displace the 
conclusion afforded by the seals. 


7. I am in respectful agreement with 
the above observations made by the learned 
Judges of Patna High Court. Section 33 
which defines the liability of the post office 
for loss or damage to articles sent by post 
under insured cover is by its own terms sub- 
ject to the provisions of Rule 81. In my 
opinion this rule is based on sound principle 
of expediency. The post office does not 
examine the contents of an insured cover and 
it only insists that the cover should be pro- 
perly packed and sealed. If the insured 
packet does not show any visible damage to 
its cover or the seals it clearly raises a pre- 
sumption that the contents of the packet had 
not been opened or excreted by any employee 
of the post office. The: post office, therefore, 
as an insurer stands exonerated. Jf any defi- 
ciency or damage is found in the contents 


after opening the packet it is a matter be-. 


tween the sender and the addressee. Simi- 
larly if the addressee has accepted the insur- 


ed cover and signed and returned the receipt . 


therefor, the liability of the post office as an 
insurer ceases. After that it cannot have 
jany track on the acts and dealings of the 
addressee when he opens the insured cover 
and takes out its contents or finds those con- 
tents missing which the sender had repre- 
sented to have despatched. If, however, the 
addressee before accepting the insured arti- 
cle points out that there was some visible 
damage to the cover or the seals, it will be 


Union of India v. Parmeshwar Dayal & Co. (J. Lal J.) 


[Prs. 5-8] All. 287 


for the post office to give open delivery 
thereof and if the contents are found to be 
short or damaged, to start an immediate en- 
quiry against the postal employees as to the 
circumstances in which the seais or the cover 
had been damaged and as to who was res- 
ponsible for that. If this provision as con- 
tained in Rule 81 had not been there, a very 
onerous responsibility would have been plac- 
ed on the post office as an insurer of the 
articles sent under insured cover. In such a 
case if any fraud had been committed vy 
the sender of the article, it would have been 
well snigh impossible for the post office to 
prove the actual contents which were put by 
the despatcher in that packet which it had 
no occasion to see before it was packed and 
sealed. Similarly, if an addressee had ac- 
cepted the article and given a receipt therefor 
obviously after examining the soundness of 
the cover and the seals, it would be very dith- 
cult for the post office to refute the addressee 
when he claims that the articles sent under 
the insured cover were not actually found in 
it on opening that cover. That is why these 
conditions have been incorporated in this 
rule which limit the liability of the post 
Office. 

$. In the present case the plaintiff’s 
man accepted the insured envelope and sien- 
ed the receipt without raising any objection 
about the contents of the envelope or its 
seals. That envelope is on the record and 
all the seals on it are intact and quite legible. 
Usually in sending currency notes in such an 
envelope a stitch is made on the cover at its 
middle and on both sides of that stitch seals 
are put. This ensures that the contents con- 
not be taken out without breaking one or 
both of the seals. But in this case we find 
that there is only one seal in the middle on 
one side but no corresponding seal on the 
other side. The person who despatched this 
envelope also did not state that he had put 
the seals on both sides. The plaintiff’s man 
Banwari Lal stated that after he had accept- 
ed this envelope and taken it to his master’s 
shop, he cut open one of its ends with a 
knife. The lower appellate court has laid 
considerable emphasis on the fact that on 
this end which was cut open by the plaintiff's 
man some gum was found which should not 
ordinarily be there. He, therefore. inferred 
that some postal employee had already cut 
open this end, taken out the currency notes 
from it and replaced them by pieces of waste 
papers and then closed this end by pasting 
gum. If that had been the case, the thread 
of the cloth which had come out after cutting 
open this end would be clearly visible and it 
would have aroused a suspicion in the mind 
of Banwari Lal before accepting this enve- 
lope that there was some thing wrong. If this 
end of the envelope had been pasted by gum, 
it was not necessary to cut it open and it 
could easily be opened just by inserting any 
Sharp thing which would have separated the 
two flaps pasted by gum. But in this case 
the statement of Banwari Lal is definitely to 
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the effect that he had cut open this end. It 
was just a coincidence that he applied his 
krife at this end which he could as well do 
at the other-end which is quite intact. The 
presence of the gum at this end may also be 
due to the fact that the flap was fully cover- 
‘ed with gum and there was some excess of 
the gum which even went inside.the envelope 
so as to be found at this end. In any case 
this can at best arouse a suspicion that some- 
body might have tampered with the envelope 
so as to take out the currency notes from it 

and replace them by pieces of wate paper 
‘But it cannot positively be said that it had 
been done while this envelope was in course 
of transit by the postal employees. The pos- 
sibility that some, man of the despatcher be- 
fore delivering the envelope to the post office 
might have done so cannot be wholly rvled 
out though the man of the defendant No. 3, 
whose statement was recorded on commis- 
sion, deposed that he himself had put the 
currency notes in it, stitched the envelove. 
put the seals on it and personally delivered 
it to the postmaster in Dehabari Post office 
In any case, from the facts as stated above 
the Central Government is protected by 
/Rule 81. 


9, The appeal is allowed. The judg- 
ment and decree passed bythe lower appel- 
late court is set aside. The plaintiff’s suit is 
‘dismissed. But in the circumstances of the 
case the parties shall ves their own costs 
throughout. 


Appii allowed. 
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Brief Note: — (A) A special provision 
for admission of Scheduled Castes and Sche- 
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HARI SWARUP, J..— This petition 
has been filed for a writ in the nature of 
Mandamus directing the respondents, Union 
of India and the Incharge, Joint Entrance 
Examination to Indian Institute of Techno- 
logy, Northern Zone (K), Indian Institute of 
Technology, Kanpur to cancel the admission 
of the scheduled caste and scheduled tribe stu- 
dents, who did not secure qualifying marks 
in the entrance examination held in 1973. A 
further writ in the nature of Mandamus is 
claimed for consideration of the petitioner 
and . other students similarly placed for 
admission ‘to the Technological Institu- 
tions by eliminating the scheduled caste and 
Scheduled Tribe candidates who have failed 
to ‘get the qualifying marks. 


2. The petitioners contention is 
he had passed the Intermediate Examina- 
tion held by the Board of High School and 
Intermediate Education and had appeared 
for the entrance examination held for ad- 
mission to technological institutions run by 
the Union Government viz: Indian Institute 
of Technology. Bombay. Delhi Kannur, 
Kharagpur, .Madras, and Banaras Hindu 
University Institute of Technology, Vara- 
nasi. The petitioner could not get admis- 
sion to the Institution of his choice as he 
failed to compete with the candidates who 
had appeared at the Entrance examination. 
The contention is that if the reservations had 
not been made for scheduled caste/scheduled 
tribe candidates and they had not been ad- 
mitted, the petitioner would have got a seat 
in the Institution of his choice. 


3. The petition is liable to fail on 
the ground primarily as the allegations made 
in the petition are quite vague. It has not 
been mentioned as to what was the position 
of the petitioner among the unsuccessful 
candidates. It has -also not been méntioned 
as to who are those persons belonging to 
the scheduled castes and scheduled tribes 
who have been given admission though they 
had not secured “qualifying marks. The peti- 
tion is based on the allegation that the quali- 
fying marks in the examination were to be 
40% of the maximum marks securable at the 
examination, but no material has been 
placed to justify the assertion. There is thus 
no material for holding as to what were the 
conditions necessary for qualifying to get 
entrance in the technological Institutions.. 
The qualification mentioned in the instructions 
to candidates in the joint entrance examina- 
tion mentioned in paragraph 4 is— 


“A candidate, in order to be eligible to 
apply for admission to the J. E. E. must satisfy 
the entrance requirements as to minimum 
educational qualifications age limit and stan- 
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dard of physical fitness mentioned in para- 
graphs 24 to 28. 

In Paragraph 47, which deals with conces- 
sion to Scheduled Caste/Tribe candidates the 
Tequirements are mentioned as below:— 


“Candidates belonging to the Scheduled 
Castes/Tribes are offered the following spe- 
cial concessions: 

(i) The upper age limit will be relaxed 
by 3 years. 

(ii) Those who qualify in the J. E. E. 
will be offered admission irrespective of their 
merit positions in the J. E. E. 

4, It is alleged in the petition that 
some direction was received after the exami- 
nation had been held from the Government 
of India by those who managed the examina- 
tion to the effect that all the reserved seats 
for the scheduled castes and scheduled tribes 
should be filled by Scheduled Caste and 
Scheduled Tribe candidates without any refer- 
ence to qualifying marks. It was alleged that 
persons receiving only 10% marks were ad- 
mitted in the reserved seats. This paragraph 
again makes only a vague statement without 
placing any material from which the 
inference has been drawn by the petitioner. 
The facts therefore in this petition themselves 
are not sufficient for the consideration of the 
petition on merits. 

5. Even though the petition does not 
give specific facts we proceeded to hear learn- 
ed Counsel for the petitioner on merits, as- 
suming that the contentions are based on 
facts asserted by the learned Counsel. .Learn- 
ed Counsel for the petitioner has contended 
that the admission of Scheduled Caste and 
Scheduled Tribe candidates in reserved seats 
without their securing 40% marks was not 
covered by the special provision contemplated 
by clause (4) of Article 15 of the Constitu- 
tion and that clause (1) of Article 15 was 
still operative and read along with Arti- 
cle 29 (2) of the Constitution made such ad- 
mission constitutionally bad. 

: The second contention of the learn- 
ed Counsel for the petitioner is that admis- 
sion to this Institution could be controlled 
only by an Ordinance framed under Sec- 
tion 28 of the Institutes of Technoloy Act 
1961 and not by any executive direction issu- 
ed by the Central Government. 


7. So far as the second point is con- 
cerned it has not been stated whether any 
ordinances have been framed or not. Sec- 
tion 28 of the Act runs as follows:— 

“Subject to the provisions of this Act 
and the statutes the Ordinances of each Ins- 
titute may provide for all or any of the fol- 
lowing matters namely — 

(a) The admission of the students to the 
Institute 
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-scheduled tribes. The 
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didates to reserved seats cannot therefore be 
invalid on this ground. No administrative 
order has been produced for our considera- 
tion. We cannot, therefore, hold that the 
admission was made according to some in- 
valid executive order. No violation of the 
Act has been pointed out. 


8. For purposes of the argument 
based on Art. 15 of the Constitution, we pro- 
ceed, as contended by the learned counsel, 
on the assumption that the State has made 
special provision for reservation of seats for 
scheduled caste/tribe candidates and that 
for their admission no minimum marks have 
been fixed as qualifying marks. After hav- 
ing heard learned counsel, we are of opinion 
that the admission of the scheduled caste 
and scheduled Tribe Candidates in the cir- 
cumstances mentioned above is saved by 
Clause 4 of Article 15, and is valid. Clause (1) 
of Article 15 bars discrimination and enjoins 
that the State shall not discriminate against 
any citizen on the ground of religion, race, 
caste, sex place of birth or any of them. 
Clause (4) of Article 15 makes clause (1) in- 
applicable if the State makes any special 
provision for the advancement of socially or 
eductationally backward classes of citizens or 
for members of the scheduled castes and 
Union of India by 
making a special provision for admission of 
scheduled caste and scheduled tribe candi- 
dates fo technological Institutions must be 
held to have done so for securing their ad- 
vancement. Such a provision will be within 
the scope of clause (4) of Article 15 and will 
thus not be hit either by clause (1) of Arti- 
cle 15 or Clause (2) of Art. 29 of the Con- 
stitution. The purpose of reservation of 
Seats in technological Institutions is to make 
them available for scheduled caste and 
scheduled Tribe candidates as they cannot 
be available to them without such reserva- 
tion. Once reservation has been made the 
method of filling up of reserved seats may 
be different from the one adopted for fill- 
Ing up to unreserved seats. The qualifying 
marks for this class may also be different 
or there may be no qualifying marks at ail. 


D Learned counsel for the peti- 
tioner contended that by admitting candidates 
who do not acquire even 40% marks which 
according to him are qualifying marks in 
the examination for all candidates, the 
Standard of Engineers and Technologists 
coming out of these Institutions will be much 
lower and will ultimately affect the welfare 
of the people. We are not impressed by this 
argument. It is only at the stage of admis- 
sion that concession is granted to the people 
belonging to Scheduled Castes and Schedul- 
ed Tribes. No concession is being pranted 
to them in passing the final examination; un- 
less they qualify themselves through the edu- 
cation given to them at the Institute they 
will not pass and the country will not get 
technologists and engineers who are not fully 
qualified. 
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10-11. In support of his contentions 
learned Counsel for the petitioner relied upon 
a decision of the Supreme Court in the case 
of M. R. Balaji v. State of Mysore, AIR 
1963 SC 649. The facts of that case were 
entirely different. In that case the State had 
divided the entire population into backward 
and non-backward classes. It was observed 
by the Supreme Court as follows:— 


“The result of the method adopted 
by the impugned order is that nearly 90% of 
the population of the State is treated as 
backward and that illustrates how the order 
in fact divides the population of the State 
into most advanced and the rest, and puts the 
latter info two categories ‘Backward’ and 
“Very Backward”. ‘The classification of the 
two categories therefore is not warranted by 
Article 15 (4).” 

12. On this finding the Supreme 
Court held that Article 15 (4) could not save 
the order. Further the question before the 
Supreme Court was about the quantitative 
reservation of seats and not about the method 
of filling up the reserved seats. Similarly the 
other cases cited by the learned Counsel for 
the petitioner viz., the case of Ramesh Chan- 
der v. State of Punjab, AIR 1966 Punj 476, 
State of Andhra Pradesh v. P. Sagar, AIR 
1968 SC 1379 do not deal with the circum- 
stances existing in our case and the law laid 
down therein is not applicable to the cir- 
cumstances of this case. One other case of 
the Supreme Court relied upon by learned 
counsel for the petitioner is the State of 
Andhra Pradesh v. U. S. V. Bala Ram AIR 
1972 SC 1375. It deals with the distinction 
in the backward and non-backward classes. 
That case also does not in our opinion deal 
with the point before us. 

13. Having considered the points 
raised by learned counsel for the petitioner, 
we are of opinion that this petition must fail. 
It is accordingly dismissed. 


Petition dismissed. 
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of High School and Intermediate Education 
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Writ Petn. No. 1953 of 1971, D/- 18-9- 
1973 (Writ Petn. under Arts. 226 of the Con- 
stitution of India). 

Index Note :— (A) Evidence Act (1872), 
S. 115 — Estoppel — Equitable estoppel — 
Equitable estoppel against State — Principles 
governing. 

Brief Note :— (A) The doctrine of equita- 
ble estoppel rests on the principle that where 
a party with full knowledge or with sufficient 
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notice or means of knowledge of his rights 
and of all the material facts remains inactive 
or abstains from impeaching a transaction or 
freely does what amounts to a recognition 
thereof or acts in a manner inconsistent with 
its repudiation so as to affect the situation of 
the parties so that the other party is induced 
to suppose that it is recognised, this amounts 
to acquiescence and the transaction although 
originally ‘impeachable’ becomes ‘unimpeach- 


> 


able 


A strong recent trend towards the ap- 
plication of equitable principle of estoppel 
against public bodies has been noted where 
tbe interest of justice, morality and common 
fairness clearly dictate such a course. The 
doctrine of estoppel is not applied to the ex- 
tent of impairing sovereign powers of a State, 
for example in the enactment of taxation 
laws; nor could the State be deprived of its 
tight to legislate; But apart from these consti- 
tuent functions elsewhere a state may be held 
estopped if an individual would have been 
held estopped. (Paras 9 and 10) 


The petitioners name was published in 
the recognised newspaper as having passed 
in the High School Supplementary Examina- 
tion in 1968. On that basis he proceeded 
and in due course passed the B. A. Part I 
examination. In 1971 he was required to 
show cause why his intermediate examination 
should not be cancelled and why action should 
not be taken against him for taking undue 
admission in the Intermediate course. There 
was no evidence that the petitioner was guilty 
of any fraud, misrepresentation, suppression 
of facts, or lack of bona fides. Held the 
Board and the College acted in a manner 
amounting to a recognition of his having been 
duly admitted to the Intermediate course of 
study, and that being so when the Board has 
remained inactive for a considerable time 
the transaction, although originally impeach- 
able has become unimpeachable and the peti- 
tioner can legitimately invoke the bar of 
equitable estoppel against the Board. 

(Para 11) 


One cannot ordinarily be estopped to 
assert the direct violation of a statutory pro- 
vision but equitable estoppel being a rule of 
justice should prevail over all other rules. 

(Para 11) 
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R. Nath, for Petitioner, Umesh Chandra 
and Lalloo Singh, for Respondents. 


ORDER :— This is a petition under Arti- 
cle 226 of the Constitution of India asking 
for an appropriate writ, order or direction 
to quash the show cause notice (Annexure 7) 
issued by the Secretary, Board of High School 
and Intermediate Education (U. P.) and 
restrain the Board from cancelling the result 
of the petitioner’s Intermediate Examination 
1970; also mandamus has been sought for 
directing the Board and the Principal of the 
J. P. Intermediate College, Lakhimpur Kheri 
to issue the petitioner’s High School Examina- 
tion Certificate. 


2. The Board of High School and In- 
termediate Education established by the Inter- 
mediate Education Act, 1921 (to be herein- 
after referred to as the Act) is, inter alia, 
conferred power to conduct examinations at 
the end of the High School and Interme- 
diate course, to publish the results of its 
examination and admit candidates to its ex- 
aminations. The petitioner appeared as a 
regular candidate in the year 1968 in the 
High School Examination through J. P. In- 
termediate College; he had to appear at the 
Supplementary examination in mathematics 
which was held in July/August 1968. In the 
Navjeewan dated 19th August, 1968 which 
was given the exclusive right to publish the 
results by the Board, the petitioner’s name 
was published as a successful candidate in 
the Supplementary examination. No result 
or marksheet was issued to the petitioner in 
respect of the supplementary examination by 
the Board or by the Principal of the college. 
He took admission in the same college for 
study of intermediate course and passed the 
Intermediate Examination as a regular candi- 
date in the year 1970. The Board allowed 
him to appear at the Intermediate Examina- 
tion because the Principal of the College had 
furnished the certificate that the petitioner 
had been admitted to the institution in accord- 
ance with the rules of the Education Code 
and the Regulations of the Board. After 
passing Intermediate Examination the peti- 
tioner took his admission in B. A. Part I in 
the Dayanand Brijendra Swarup College, 
Kanpur, where he was enrolled as a regular 
student of the Kanpur University. He sub- 
mitted the transfer certificate granted to him 
by respondent No. 2. He passed his B. A. 
Part I examination from the Kanpur Uni- 
versity in the year 1971 whereafter he dis- 
continued his studies. He joined the Basic 
Training Teachers course where he was re- 
quired to submit a true copy of the High 
School Examination certificate, which he 
failed to obtain from the Principal as also 
from the Board and instead the Secretary 
Board of High School and Intermediate 
Education served upon him the notice dated 
Sth October, 1971 (Annexure 7) to show 
cause why his Intermediate Examination 
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should not be cancelled and action be not 
taken against him for taking undue admis- 
sion for the Intermediate course. It is this 
notice that is now impugned by the petitioner. 

3. The Board and the Principal of the 
J. P. Intermediate College have filed separate 
counter-affidavit, justifying the impugned 
action. The Principal, Rameshwar Prasad 
Verma, says that the petitioner got himself 
admitted in the 11th class with the help of 
Chhail Behari Misra, a lecturer in the Col- 
lege, who happened to be his relation con- 
cealing that he had failed at the supple- 
mentary examination, that the records of the 
college were tampered with and manipulat- 
ed by the petitioner, on the basis of which 
he obtained the transfer certificate and that 
his subsequent appearance in the Inter- 
mediate Examination was a part of the 
fraudulent scheme adopted by the petitioner. 
These averments for want of particulars re- 
mained unsubstantiated and at this stage it 
may be mentioned that there is not an iota 
of evidence on record to demonstrate that 
the petitioner was guilty of any fraud, mis- 
representation, suppression of facts or lack 
of bona fide. 


4, In the counter-affidavit sworn by 
the respondent No. 1 it has been contended 
that the petitioner did not pass the High 
School Supplementary Examination of 1968, 
although the Navjeewan had shown him as 
having passed. It was admitted that the peti- 
tioner was admitted to the Intermediate Ex- 
amination because the Principal, Sri Verma 
had certified that the petitioner had compii- 
ed with the rules of the Education Code and 
the Regulations of the Board. Having not 
passed the High School Examination, the 
Board maintains that the petitioner could not 
be eligible to appear at the Intermediate Ex- 
amination and the Board was, therefore, justi- 
fied in cancelling the result of the Inter- 
mediate Examination. 


5, Before we turn to the arguments 
advanced by the petitioner’s counsel, it would 
be necessary to have a look at the relevant 
provisions of the Act and the Regulations 
made thereunder. Section 15 of the Act 
authorises the Board to make Regulations 
providing for, amongst other things, the con- 
ferment of certificates, the conduct of ex- 
aminations the conditions under which candi- 
dates shall be admitted to the examinations 
of the Board. Section 7 empowers the Board 
to publish the results of examinations. Re- 
gulation 3 (a) Chapter XII states that no certi- 
ficate of having passed an examination con- 
ducted by the Board shall be granted to a 
candidate unless he/she qualifies in each sub- 
ject which he/she offers for an examination 
in accordance with the Regulations connect- 
ed therewith. In Chapter XIV it provides 
that every candidate for admission to the 
Intermediate Examination shall be required 
to have passed the Board’s High School ex- 
amination or to have passed an examination 
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declared equivalent thereto, before entering 
upon the course of study prescribed for the 
Intermediate Examination. Regulation 4- (2) 
of Chapter XII requires the head of the in- 
stitution to furnish to the secretary of the 
Board, at the time of admission to an ex- 
amination held by the Board, certificate show- 
ing that admission to the institution was in 
accordance with the rules of the Education 
Code and the Regulations of the Board and 
that the candidate has completed a regular 
course of study in a recognised institution. 
So much the Regulations prescribe about the 
conduct of examination and admission to the 
course of study; Regulation 2 of Chapter VI 
lays down the manner in which the cases of 
such examinees who have made a false state- 
ment in their applications to secure undue 
admission to an examination, have to be 
disposed of. The delinquent examinee may 
not only suffer the withdrawal of certificate 
of having passed the examination but also 
his examination is also liable to be cancelled. 


6. The main argument of the coun- 
sel for the petitioner is that it being a case 
Where the petitioner was not guilty of any 
misrepresentation or suppression of fact, the 
Principal of the College and the Board by 
their conduct caused the petitioner to act on 
the faith of the existing state of affairs which, 
to his great detriment, he was told more than 
three years later, did-not exist. In the name 
of alleged rectification of mistake respondents 
cannot in equity and justice seek to do an 
irreparable harm to the petitioner who was 
not only declared as having passed the High 
Schoo! Examination but was admitted and 

eclared, subsequently, as passed at the In- 
termediate Examination, in 1970. 


7. The essential question to be con- 
sidered is whether the facts established in the 
case support the plea of equitable estoppel 
put forward by the petitioner. “An estoppel 
is a rule of equity.” I shall presently refer 
to decisions bearing on the topic but before 
doing so let me examine whether the respon- 
dents made any representation to the peti- 
tioner, if so, what is that representation. 
Further, whether the petitioner acted on the 
basis of that representation to its disadvan- 
tage. It is not denied that the failure of the 
petitioner at the High School Examination 
wis discovered in May/June, 1971 when the 
netitioner approached the respondent No. 2 
for the High School Certificate. There can 
be no doubt that the petitioner was admitted 
to the Intermediate Class, but for his applica- 
tion having been forwarded and being certi- 
fied by the Principal that he had complied 
with the regulations of the Board and com- 
pleted the course of study, he would not have 
been permitted by the Board to appear at 
the Intermediate Examination. That the peti- 
tioner secured his admission to 11th Class by 
misrepresentation or concealment of facts, is 
a plea which cannot be countenanced because 
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no foundations have been laid by respondent 
No. 2, in support of it. The petitioner passed 
the Intermediate Examination and he was 
subsequently admitted on the basis of that 
result to B. A. Part I in Daya Nand Brijen- 
dra Swarup College, Kanpur. In the year 
1970 while the petitioner was pursuing his 
further studies at no time the Board or the 
principal intimated him of his failure at the 
High School Examination. Even the transfer 
certificate was granted by the Principal when 
the petitioner sought for it in order to secure 
his admission to B. A. Degree. The Board 
now insists upon strict legal rights to cancel 
the result of the Intermediate Examination 
when it would be unjust to allow it to en- 
force the Regulation having regard to the 
dealings which have taken place be- 
tween the parties. The question is whether 
the Board is estopped from making the claim 
in question. 


8. In support of his case the petitioner 
relies primarily on the doctrine of equitable 
estoppel. 


9, The principle is that where a party 
with full knowledge or with sufficient notice 
or means of knowledge of his rights and of 
all the material facts remains inactive for a 
considerable time or abstains from impeach- 
ing a transaction or freely does what amounts 
to a recognition thereof or acts in a manner 
inconsistent with its repudiation so as to 
affect the situation of the parties so that the 
other party is induced to suppose that it is 
recognised, this amounts to acquiescence and 
the transaction although originally ‘impeach- 
able’ becomes ‘unimpeachable’. In my view 
the instant is a case which falls within the 
four corners of this doctrine. 


10. The rule of equitable estoppel has 
assumed new dimensions in recent years. A 
strong recent trend towards the application 
of equitable principle of estoppel against 
public bodies has been noted where the in- 
terest of justice, morality and common fair- 
ness clearly dictate such a course. The doc- 
trine of estoppel is not applied to the extent 
of impairing sovereign powers of a State, for 
example in the enactment of taxation laws, 
in exercising power of eminent domain nor 
could the state be deprived of its right to 
legislate; one legislature cannot abridge the 
powers of a succeeding legislature. But apart 
from these constituent functions the welfare 
state has to undertake in performance of ifs 
ministrant functions, varied activities where 
under some circumstances, a state may be 
held estopped if an individual would have 
been held estopped. In Union of India v. 
M/s. Indo-Afghan Agencies Ltd., (1968-2 SCR 
366) = (AIR 1968 SC 718) the Supreme 
Court held that the Government is not exempt 
from liability to carry out the representation 
made by it as to its future conduct. In that 
case the Central Government in exercise of 
its powers under Section 3 of the Imports 
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and Exports (Contrel) Act, 1947 issued the 
Imports (Control) Order, 1955, and other 
orders setting out the policy governing the 
grant of import and export licences. The 
Central Government also evolved an Import 
Trade Policy to facilitate the working of the 
Act and the orders issued thereunder. in 
1962 the Central Government promulgated 
the export promotion scheme providing incen- 
lives to exporters of woollen textiles and 
goods. It provided for the grant to an ex- 
porter, certificates to import raw materials of 
a total amount equal to 100 per cent of the 
F. O. B. Value of his exports. Clause 10 of 
the Scheme provided that the Textile Com- 
missioner could grant an import certificate 
for a lesser amount if he is satisfied after 
holding an enquiry that the declared value 
of the goods exported is higher than the real 
value of the goods. The scheme was extend- 
ed to exports of woollen textiles and goods 
to Afghanistan. M/s. Indo-Afghan Agen- 
cies Ltd. exported woollen textiles to Afgh- 
anistan and were issued an Import Entitle- 
ment Certificate by the Textile Commr. not for 
the Full F. O. B. value of the goods exported. 
but for a reduced amount. On the basis of 
some private enquiry supposed to have been 
held by him but not after holding an en- 
quiry as contemplated by the scheme the 
representation made by the Agencies was re- 
jected. Thereafter the Agencies moved the 
High Court to set aside the order of the 
Textile Commissioner and the Government 
and to issue a direction to them to grant 
licences for an amount equal to 100 per cent 
of the F. O. B. value of their exports. That 
prayer was resisted by the Government on 
various grounds, inter alia, that the Export 
promotion scheme was administrative in 
charachter, that it contained mere executive 
instructions issued by the Central Govern- 
ment to the Textile Commissioner and creat- 
ed no enforceable rights in the exporters who 
exported their goods in pursuance of the 
scheme and that it imposed no obligations 
upon the Government to issue import certi- 
ficates. The High Court and later the 
Supreme Court in appeal rejected that con- 
tention. Their Lordships reiterated the 
dictum earlier laid down in Collector of 
Bombay v. Municipal Corporation of the City 
of Bombay, (AIR 1951 SC 469) namely, 
“Whether it is the equity recognised in Ram- 
sden’s case, or it is some other form of 
equity, is not of much importance. Courts 
must do justice by the promotion of honesty 
and good faith, as far as it lies in their 
power.” It should be open, their Lordships 
added, to a party who has acted on a repre- 
sentation made by the Government to claim 
that the Government shall be bound to carry 
out the promise made by it even though the 


promise is not recorded in the form of a 
formal contract as required by Constitution. 


In arriving at that conclusion the Supreme 
Court placed reliance on the decision of 


Uma Shanker v. H. S. & I. E. Board 


(Prem Prakash J.) [Pr. 10] AM. 293 
Denning, J. in Robertson v. Ministez of 
Pensions, (1949-1 KB 227). Taerein 


Denning J. was dealing with a case of serving 
army Officer who wrote to the War office 
regarding a disability of his and received a 
reply that his disability had been accepted 
as attributable “to military service.” Relying 
on that assurance he did not obtain an in- 
dependent medical opinion. The Minister of 
Pensions later decided that his disability could 
not be attribuied to war service. The Court 
held that as between subjects such an assu- 
rance would be enforceable because it was 
intended to be binding, intended to be acted 
upon and was in fact acted upon, and the 
assurance was binding on the Crown because 
no term could be implied that the Crown 
was at liberty to revoke it. The principle 
has, further been extended to Municipal Cor- 
porations they being the “political sub-divi- 
sions” of the state. In Century Spinning and 
Manufacturing Co. Ltd. v. Ulbasnagar Muni- 
cipal Council, (ATR 1971 SC 1021) their Lord- 
ships held that public bodies are as much 
bound as private individuals to carry out 
representations of facts and promises made 
by them, relying on which other persons 
have altered their position, to their prejudice. 
In that case the Company had set up its fac- 
tory within the limits of Taluka Kalyan and 
within an area known as the “Industrial Area”. 
No octroi duty was then payable in respect 
of goods imported by the Company into the 
Industrial Area for use in the manufacture 
of its products. The Government of Bom- 
bay issued a notification in October, 1959 
to constitute a municipality, including the In- 
dustrial Area. The Company objected to the 
proposed constitution of municinal area. 
When the company objected to the inclusion 
of the Industrial area within the municipal 
jurisdiction the District municipality made a 
representation to the Government of Maha- 
rashtra and agreed to exempt the existing 
factories in the Industrial Area from payment 
of octroi for a period of seven years from 
the date of levy of octroi tax. The Govern- 
ment of Maharashtra acceded to the request 
of the Municipality to restrain the industrial 
area within the local limits of the municipality. 
In 1965 the Legislature of the State of Maha- 
rashtra constituted the former District Muni- 
cipality into the Ulhasnagar Municipality. 
The latter sought to levy octroi duty and re- 
cover from the Company octroi duty. The 
High Court declined to interfere under Arti- 
cle 226 of the Constitution but the Supreme 
Court remanded the case back to the High 
Court holding that the law is not powerless 
to raise in appropriate cases an equity to 
compel performance of the obligation arising 
out of the representation......... ” They fur- 
ther observed that “If our nascent democracy 
is to thrive different standards of conduct for 
the people and the public bodies cannot ordi- 
narily be permitted.” The rule laid down in 


these decisions undoubtedly advance the cause 
of justice and is based on an application of 
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fhe golden rule to the every day affairs of 
men, and hence I should have no hesitation 
in holding that estoppel may be invoked 
against the exercise of powers by the State 
Government where it is necessary to prevent 
manifest injustice and wrongs to private indi- 
viduals. 


11. As seen earlier the Board and the 
College acted in a manner amounting to a 
recognition of his having been duly admitted 
to the Intermediate course of study, and 
that being so when the Board has remained 
inactive for a considerable time the transac- 
tion although originally impeachable has be- 
come unimpeachable and the petitioner can 
legitimately invoke the bar of equitable 
estoppel against the Board. 


11-A. Counsel for the Board has 
strenuously urged that since under the regula- 
tions the petitioner could not be admitted to 
Intermediate Examination unless he had pas- 
sed the High School Examination, the deny- 
ing of the right to the Board to cancel the 
result of Intermediate Examination would 
tantamount to defeat positive law or public 
policy. In support of this contention he has 
referred to Nookala Setharamaiah v. Kotaiah 
Naidu, (AIR 1970 SC 1354) their Lordships 
handed down the opinion that the require- 
ment of the Rules (Mineral Concession Rules) 
cannot be waived by the State Government 
nor the State Government has any power to 
act in contravention of the rules. It is true 
that one cannot ordinarily be. estopped to as- 
sert the direct violation of a statutory provi- 
sion but equitable estoppel being a rule of 
justice should prevail over all other rules and 
this principle has been recognised by the 
Supreme Court in Century Spinning and 
Manufacturing Co. Ltd.: v. The Ulhasnagar 
Municipal Council referred to above. Their 
Lordships have gone to the extent of saying 
that even when a contract against a public 
body is not executed in the manner prescrib- 
ed by the statute, the obligation if the con- 
tract be not in that form may be enforced 
against it in appropriate cases in equity. The 
estoppel being a principle of equity is superior 
to any technical legal rule which takes effect 
whenever the assertion of such a rule results 
in perpetrating or ratifying a fraud. When 
equity comes into play it restrains the opera- 
tion of other rules which have not run their 
course and when to allow them to proceed 
further would be inflicting a greater wrong 
upon a citizen. 


12. For the considerations in the fore- 
going, the contention of the petitioner that 
the Board is estopped from cancelling the 
result of the Intermediate Examination is well 
founded. In so far, the direction to issue the 
High School certificate, the petitioner does 
not seem entitled to such a relief because the 
Board being a statutory body cannot be 
directed to perform an obligation in con- 
travention of the regulations, under the Act. 


A LR. 


13. In the result the Rule partially 
succeeds and is made absolute prohibiting 
the Board from cancelling the Intermediate 
Examination result of the petitioner; and an 
appropriate writ in that behalf may issue. 
Annexure 7 is hereby quashed. Petitioner's 
costs shall be recoverable from respondents 
Nos. 1 and 3. 

Order accordingly. 
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Second Appeal No. 284 of 1971, DJ- 
20-12-1973, against judgment and decree of 
oa Lal Civil J., Azamgarh, D/- 14-10- 

Index Nofe:— (A) Specific Relief Act 
(1963), S. 16 (c) — Civil P. C. (1808), Sche- 
dule I, Form 47 and O. 6, R. 6 — Averment 
in plaint of plaintiff's readiness and willing- 
ness to perform contract — Failure to make 
— Specific performance cannot be decreed. 

Brief Note :— (A) Where, in a suit for 
the specific performance of a contract, the 
plaintiff failed to aver that he was ready 
and willing to perform his part of the con- 
tract as required by Section 16 (c) of the 
Specific Relief Act and as mentioned in 
Form 47 of Schedule I of the Civil P. C. 
and there was no notice to the defendant or 
any documentary evidence to show that the 
plaintiff was willing to perform his part of 
the contract, it was held that the plaintiff 
failed to make out any cause of action with 
regard to the specific performance of the 
contract, and that the suit should have been 
dismissed, even though the defendant failed 
to take an objection. - (Para 7) 


Cases Referred : Chronological Paras 
(1969) 2 SCC 539 = (1970) 1 SCR 921, 
Ouseph Varghese v. V. Joseph Aley 5 
AIR 1968 SC 1355 = (1968) 3 SCR 648, 
Prem Raj v. The D. L. F. Housing Con- 
struction (P) Ltd. 6 


Lakshmi Bihari, for Appellants; S. D. 
Agarwala, for Respondents. 


JUDGMENT :— This is a defendants’ 
appeal against the judgment dated 14-10-1970 
of the Civil Judge, Azamgarh, dismissing the 
appellants’ appeal and upholding the trial 
court’s judgment decreeing the plaintiff-res- 
pondent’s suit for specific performance of a 
contract entered into between the plaintiff and 
defendant-respondent No. 2. 


2. The relevant facts, as recorded by 
the courts below, are that defendant No. 1 
Brij Behari Rai and the plaintiff, namely, 
Rajdeva Rai entered into the agreement (Ex. 1) 
dated 21-2-1964 ünder which Brij Behari 
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agreed to sell the property described in the 
plaint to the plaintiff for Rs. 1,000/- within 
six months and was paid Rs. 400/- by the 
plaintiff as earnest money. It was further 
agreed upon that the balance shall be paid 
at the time of registration of the sale-deed. 
Ultimately, defendant No. 1. Brij Behari Rai 
sold the property by the deed dated 24-7-1965 
to the appellants who were arrayed as defen- 
dants Nos. 2 and 3. It has also been found 
that defendants Nos. 2 and 3 were not bona 
fide purchasers as they were aware of the 
agreement (Ex. 1) between the plaintiff and 
defendant No. 1 when the appellants pruchas- 
ed the property in 1965. 


3. It may be mentioned that in the 
plaint the plaintiff did not specifically plead 
or aver that he had been and was still ready 
and willing to perform his part of the agree- 
ment though he did plead in paragraph 6 of 
the plaint that he had been approaching de- 
fendant No. 1 regularly with the request that 
defendant No. 1 should execute the sale- 
deed and get it registered thereby performing 
the coniract of sale but the defendant avoid- 
ed doing so. Defendant No. 1, on the other 
hand, pleaded in his written statement that 
after the agreement (Ex. 1) was entered into, 
he approached the plaintiff to carry out his 
part of the contract as the defendant was 
urgently in need of money but the plaintiff 
avoided getting the sale-deed executed by the 
defendant and, therefore, the defendant ex- 
cuted the sale-deed in favour of defendants 
Nos. 2 and 3, the appellants before this Court. 

4, No issue was framed by the trial 
Court on the question as to whether the 
plaintiff was willing at all times to perform 
his part of the contract and this question was 
also not entered into by the lower appellate 
Court. It may be mentioned, however, that 
the trial Court did record a finding that the 
allegations made by defendant No. 1 about 
his having approached the plaintiff to carry 
out his part of the agreement and to have 
the sale-deed executed, were not true that 
defendant No. 1 failed to prove the same. 
In the trial Court the only questions decided 
were whether the plaintiff and defendant 
No. 1 had entered into the agreement 
(Ex. 1) and whether the appellants were bona 
fide purchasers for value. 


5. The learned counsel for the ap- 
pellants argued that in view of Section 16 {c) 
of the Specific Relief Act and Forms Nos. 47 
and 48 of Appendix ‘A’ of the First Schedule 
of the Cede of Civil Procedure, it was in- 
cumbent on the plaintiff not only to have 
averred that the defendant refused to carry 
out his part of the contract but the plaintiff 
had also to specifically plead: 


“The plaintiff has been and still is ready 
and willing specifically to perform the agree- 
ment on his part of which the defendant has 
had notice.” 
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(Vide paragraph 3 of Form No. 47 of 
the First Schedule of the Code of Civil Pro- 
cedure). 

In support of this contention the attention of 
the Court was drawn to the observations 


` made by the Supreme Court in Ouseph Var- 


ghese v. Joseph Aley, 1969-2 SCC 539. "In 
paragraph 9 of the said judgment the Sup- 
reme Court observed: 

EN A suit for specific performance 
has to conform to the requirements prescrib- 
ed in Forms 47 and 48 of the First Sche- 
dule in the Civil Procedure Code. In a suit 
for specific performance it is incumbent on 
the plaintiff not only to set out agreement 
on the basis of which he sues in all its de- 
tails, he must go further and plead that he 
has applied to the defendant specifically to 
perform the agreement pleaded by him but the 
defendant has not done so. He must further 
plead that he has been and is still ready and 
willing to specifically perform his part of the 
agreement. Neither in the plaint or at any 
subsequent stage of the suit the plaintiff has 
taken those pleas.” 

6. In making these observations the 
Supreme Court relied on an earlier decision 
reported in AIR 1968 SC 1355, Prem Rai v. 
The D. L. F. Housing and Construction (P.) 
Ltd. wherein it was observed in paragraph 5: 


“There is also another reason for hold- 
ing that the appellant has made out no cause 
of action with regard to the relief of specific 
performance of the contract. It is well set- 
tled that in a suit for specific performance 
the plaintiff should allege that he is ready 
and willing to perform his part of the con- 
tract. In the present case, no such aver- 
ment is made in the plaint.” 


Similarly, clause (c) of Section 16 of the 
Specific Relief Act-lays down:— ` 

“16. Specific performance of a contract 
cannot be enforced in favour of a person— 

(c) who fails to aver and prove that he 
has performed or has always been ready 
and willing to perform the essential terms of 
the contract which are to be performed by 


7. As has been pointed out, though 
the second paragraph of Form No. 47 of 
the First Schedule of the Code of Civil Pro- 
cedure was averred by the plaintiff in para- 
graph 6 of the plaint, the plaintiff made no 
averment in the plaint as required in para- 
graph 3 of Form No. 47 regarding specific 
performance. In the instant case, there is no 
documentary evidence to show that the 
plaintiff ever showed his willingness to per- 
form his part of the contract and there is 
nothing to show that the plaintiff ever seat 
any notice to the defendant-respondent to 
that effect. Even as P. W. 1 the  plaincff 
merely stated that he had asked defendant 
No. 1 three or four times to execute the sale 
deed in accordance with the agreement but 
the defendant went on avoiding. The plaintiff 
nowhere stated that he had been and still 
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was ready to perform his part of the contract. 
It was rightly argued that keeping in view 
the observations made by the Supreme Court, 
as the plaintiff did not make any averment 
in the plaint as required in paragraph 3 of 
‘Form No. 47 of the First Schedule of the 
Code of Civil Procedure and also S. 16 (c) 
of the Specific Relief Act, the courts below 
should have held that the plaintiff failed to 
make out any cause of action with regard to 
the relief for specific performance of the 


contract and, therefore, should have dismiss~ — 


ed the plaintiff’s suit. 


8. It was argued by the learned Coun- 
sel for the plaintiff-respondent that no speci- 
fic issue was framed by the trial Court on 
this point and as it does not appear that the 
appellants or defendant No. 1 pressed for 
framing of such an issue, the appellants should 
not be allowed at this stage to raise this ques- 
tion which does not appear to have been spe- 
cifically urged either before the trial court 
or in the Lower Appellate Court. The con- 
tention has no force. In view of Section 16 
(c) of the Specific Relief Act, it was the duty 
of the courts below to enter into the 
question as to whether the plaintiff had made 
an averment as required in clause (c) of Sec- 
tion 16 of the Specific Relief Act and also 
as laid down in paragraph 3 of Form No. 47 
of the First Schedule of the Civil Procedure 
Code because without giving a finding that 
the plaintiff, in fact, had done so, they could 
not have decreed the plaintiffs suit. 


9, Under the circumstances, in view 
of the reasons discussed, I allow the appeal 
with costs and set aside the judgment and 
decree passed by the courts below. The 
plaintiffs suit is dismissed. 


Appeal allowed. 
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Union of India, Applicant v. M/s. Ram 
Nath and Co. and others, Opposite Parties. 


Civil Revn. No. 254 of 1973, D/- 19-9- 
1973, against judgment passed by Hukum 
Singh Civil and S. J., Jhansi, D/- 26-2-1973. 

Index Note: — (A) Arbitration Act 
(1940), Section 28 (1) — Power of court to 
enlarge time — Court can enlarge time for 
making an award but it cannot compel the 
arbitrators to enter into reference or to ap- 
ply their mind to the dispute. (Paras 14, 16) 


Index Note: — (B) Evidence Act (1872), 
Section 115 — Estoppel] — Is a rule of evi- 
dence — It creates no substantive right — 
Buf waiver is contractual and may constitute 
a cause of action when a person agrees to 
waive his right. (Para 15) 

Index Note: — (C) Arbitration Act 
(1940), Section 28 — Power to extend time 
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A. I. R. 
for making an award — Only court can ex- 
tend time —— Parties cannot waive statutory 
period of limitation. (Para 15) 


Index Note: — (D) Civil P. C. (1908), 
Section 151 — Inherent power — Cannot 
enable court to compel arbifrator to enter 
into reference when such am order is not 
contemplated by Section 28 of Arbitration 
Act. (Para 18) 


Cases Referred: Chronological Paras 
AIR 1973 Cal 253 = 77 Cal WN 317, Ram 
Nath Agarwalla — v. MyJs. Goenka ani 


Co. 

AIR 1962 SC 78 = (1962) 2 SCR 720, Hari 

Shanker Lal v. Shambhu Nath 14 

AIR 1961 All 180, Shambhu Nath v. Re 
1 


Surja Devi 
AIR 1922 All 106 = 20 All LJ 272, Firm 
Sardar Mal MHardat Rai v. Firm Sheo 
Baksh Rai Sri Narain 14 
(1867) 2 QBD 523 = 36 LIQB 236, Baker 
v. Stephens 14 
Lalji Sinha, O. S. Shani and S. D. 
Mishra, for Applicant; S. N. Kakar and 
R. N. Bhalla, for Opposite Party. 
ORDER:— In these two civil revisions 
common questions of facts and law are in- 
yen and therefore they were heard toge 
ther. 


ae Civil Revision No. 254 of 1973 
arises out of the order dated 26-2-1973 pass- 
ed by the Civil and Sessions Judge, Jhansi, 
in Miscellaneous Case No. 82 of 1972 being 
an application under Section 151, Civil Pro- 
cedure Code read with paragraph 4 of Sche- 
dules I and 01 of the Arbitration Act, 1940, 
to restrain the arbitrators from proceeding 
with the arbitration and to make and publish 
the award. The learned Judge has directed 
that the Umpire Shri S. C. Goael should 
proceed with the reference and give his award 
within two months of the date of the receipt 
of the papers and directed the parties to the 
arbitration agreement to appear before the 
Umpire on 13-3-1973. It was further directed 
that the record lying in his court be sent to 
the Umpire for determination and adjudica- 
tion of the dispute between the parties. The 
arbitrators were restrained from proceeding 
with the arbitration. The parties were direct- 
ed to bear their own costs of the case. 


3-4. Civil Revision No. 255 of 1973 
arises out of the order dated 26-2-1973 pass- 
ed by the Civil and Sessions Judge, Jhansi, 
on an application purported to be under Sec- 
tion 28 of the Arbitration Act, 1940 being 
Civil Misc. Case No. 4 of 1973 for extension 
of time to the Arbitrators. This application 
has been dismissed by the Civil Judge and he 
has directed the parties to bear their own 
costs. 


5, The facts giving rise to these two 
separate revisions may briefly be stated 
thus:— 

M/s. Ramnath and Co., of 91 Cantt. 
Jhansi, through their Managing Partner Shri 
V. K. Sood, on 17-2-1968 entered into an 
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agreement with the Union of India, repre- 
senting Central Railways, for the construc- 
tion of bridges, between Jiron-Dailwara 
(doubling) which lies within the territorial 
jurisdiction of district of Jhansi. The agree- 
ment, besides the work and the manner In 
which it was to be carried, also contained af- 
bitration clauses for the settlement of dispute 
if any, which may arise between the parties. 
The arbitration clause inter alia provided that 
the question of dispute or difference bet- 
ween the parties, in case where the claim 
be below Rs. 50,000/- would be referred to 
a sole arbitrator who shall be the General 
Manager of the Central Railways of the 
Union of India and if the claim related to 
the amount exceeding Rs. 50,000/- it would 
be referred to two arbitrators to be appoint- 
ed by the General Manager. The appoint- 
ment of the Arbitrators is not in dispute in 
this case. It is admitted that the dispute in 
this case between the parties was for more 
than Rs. 50,000/- and, therefore, in terms of 
the agreement the General Manager, Cent- 
tal Railways appointed Shri V. Giridhari 
Das, Senior Deputy General Manager Cent- 
ral Railways Bombay V. T. and Shri G. M. 
Gidwani, F. A. and C. A. O., Western 
Railways Church Gate, Bombay as Arbitra- 
tors. After / the appointment of the 
aforesaid Arbitrators M/s Ramnath & Co. 
by letter dated 18-2-1972 required them to 
appoint an Umpire in terms of Schedule I 
paragraph 2. The Arbitrators on 3-3-1972 
intimated their acceptance of appointment as 
Arbitrators and informed M/s Ramanath & 
Co. to submit their statement of claim. It is 
admitted that Shri S. C. Goeal was nominated 
as Umpire by the Arbitrators. On 13-3-1972 
M/s. Ramnath and Co. requested the Arbi- 
trators to direct the Railways to prepare their 
final bill but the Arbitrators feeling their in- 
ability to do so, declined to make such a 
direction. M/s. Ramnath and Co. do not 
appear to have prayed for time but on 15-7- 
1972 their statement of claim was received 
by the Arbitrators and on 1-8-1972 asked the 
Union of India through General Manager, 
Central Railways, to submit their counter- 
statement by 10-10-1972. The Union of India 
could not submit its statement by that date 
and prayed for extension of time up to 15-11- 
1972. Time was allowed up to 6-11-1972. 
By this date as well the Union of India could 
not submit their counter-statement and ap- 
plied for further extension of time upto 15- 
12-1972 which was allowed on 13-11-1972. 
The facts aforesaid are admitted by the par- 
ties. 


6. - The plea of M/s. Ramnath and 
Co., before the court below was that after 
the appointment of the Arbitrators they 
were served with notice dated 18-2-1972 to 
enter into reference and perform their func- 
tions as provided in the Arbitration clause 
and the Arbitrators on 3-3-1972 called upon 
them to file their statement of claim and, 
therefore, the arbitrators entered into refer- 
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ence on either of these dates. Their further 
plea was that the Arbitrators could make their 
award and publish the same within a period 
of four months from the date of entering 
into reference, which period according to 
M/s. Ramnath and Co., if computed either 
from 13-2-1972 or from 3-3-1972 had ex- 
pired either on 17-6-1972 or on 2-7-1972. Ac- 
cording to the plea of M/s. Ramnath and Co. 
after the expiry of the period prescribed by 
law the Arbitrators became functus officio. 
Their further case was that the Arbitrators 
had committed judicial misconduct by grant- 
ing unwarranted and improper latitude to,the 
General Manager, Central Railways or the 
Union of India, in granting abnormal time 
for the submission of their counter-statement, 
to their prejudice and thus they called upon 
the Umpire on 16-11-1972 to enter on refer- 
ence and decide the dispute between the par- 
ties. They therefore, prayed before the court 
below that the Arbitrators be restrained from 
proceeding with the case, the record of the 
Arbitrators be taken possession of by the 
Commissioner to be appointed by the Court, 
the Umpire be directed to proceed with the 
case and make and publish his award and the 
cost of the proceedings be awarded to them. 


7, The application was opposed by 
the Union of India. Various pleas were rais- 
ed in defence. They had justified their stand 
in asking for the time and the stand of the 
Arbitrators in granting time. They had also 
justified the stand of the Arbitrators in dec- 
lining to accept the request of M/s. Ramnath 
and Co. for the direction to the Central Rail- 
ways to prepare the final bill. The case of 
the Union of India was that the Arbitrators 
had not entered on reference on the dates 
aforesaid and the Umpire could not enter on 
reference nor for directions sought for could 
be made by the court. Further contention 
on their behalf was that the time, if any, that 
had passed in entering into the reference by 
the arbitrators was for the reasons of omis- 
Sion and commission of M/s. Ramnath and 
Co., and they are estopped from raising such 
questions and they had waived the period, if 
any. 


8. The Civil Judge determined the 
question whether the Arbitrators had become 
functus Officio by allowing the statutory 
period of four months to expire in making 
and publishing the award or not. He also 
adverted to the question whether the court 
could direct the Umpire to proceed with the 
arbitration and make and publish the award 
or not: the question of jurisdiction of the 
court was also decided. The Civil Judge 
held that the Arbitrators had become fune- 
tus officio by allowing the Statutory period 
of four months to expire in making and pub- 
lishing the award. He has also held that it 
would be just and proper to allow time to 
the Umpire to proceed, with the reference 
and give its award after receipt of the papers 
from the Court. As for the jurisdiction of 
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the court, he has held that the court was 
competent to direct the Umpire to proceed 
with the reference in lieu of the Arbitrators. 
The other question was also considered by 
the Court whether the time of the Arbitra- 
tors be extended further or not. In the 
opinion of the court since the Arbitrator had 
become functus officio and, therefore, it was 
not proper to allow time to the Arbitrafors 
to make and publish the award. 


9. In Civil Revision No. 255 of 1973 
the question about the extension of time of 
the Arbitrators was directly involved. On 
the application of the Union of India under 
Section. 2& of the Arbitration Act the learn- 
ed Civil Judge by his order dismissed the 
application for the reasons which he has 
expressed while dealing with the said point 
in Civil Revision No. 254 of 1973. Although 
the order is elaborate one the conclusion is 
the same. 


19. Aggrieved by the orders afore- 
said the Union of India has filed these two 
civil revisions. 


11. It has been urged on behalf of 
the applicant 


(1) that the Arbitrators did not enter 
into reference either on 18-2-1972 or on 
3-3-1972 and, therefore, the court erred in 
passing the order under revision; (2) that 
even if it be assumed that the Arbitrators 
had entered into reference the responsibility 
of passing out of the period of four months 
lay squarely on M/s. Ramnath and Co. and 
they were estopped from taking such a plea 
and laying the burden at the door of the 
Arbitrators. It was also submitted in ‘his 
connection that since the extension of time 
was initially allowed to M/s. Ramnath and 
Co., they waived the period required by law 
for making and publishing the award by the 
Arbitrators. Thirdly, it was also urged that 
the Umpire had not entered into reference 
nor there was any application as contemplat- 
ed by Section 28 of the Arbitration Act for 
extension of time of the Umpire and, there- 
fore, the order passed by the Court below 
was without jurisdiction. 


12. Before I deal with the points 
aforesaid it may be of use to refer to the 
relevant provisions of the Indian Arbitration 
Act, 1940 cited before me. Section 5 of the 
Arbitration Act reads thus:—~ 

“The authority of an appointed arbitra- 
tor or umpire shall not be revocable except 
with the leave of the court, unless a contrary 


intention is expressed in the arbitration 
agreement.” 

Section 28 of the Arbitration Act reads 
thus:— 


“The court may, if it thinks fit, whether 
the time for making the award has expired 
or not and whether the award has been made 
or not, enlarge from time to time, the time 
for making the award. (2) Any provision 1n 
an arbitration agreement whereby the arbi- 
trators or umpire may, except with the con- 
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sent of all the parties to the agreement, en- 
large the time for making the award, shall 
be void and of no effect.” 

Under Schedule I to the Act clauses 3, 4 and 
5 which are subject to Sec. 3 of the Arbi- 
tration Act, have also been relied upon by 
the learned Counsel for the applicant, Cl. 3 
reads thus:— 

“The arbitrators shall make their award 
within four months, after entering on the 
reference or after having been called upon 
to act by notice in writing from any party 
to the arbitration agreement or within suca 
extended time as the Court may allow.” 
Clause 4 reads thus :— 


“If the arbitrators have allowed their 
time to expire without making an award or 
have delivered to any party to the arbitra- 
tion agreement or to the umpire a notice in 
writing stating that they cannot agree, the 
umpire shall forthwith enter on the refer- 
ence in lieu of the arbitrators.” 

Clause 5 reads as follows:— 

“The Umpire shall make his award with- 
in two months of entering on the reference 
or within such extended time as the Court 
may allow.” 


13. From the legal position as may 
be spelled out from the aforesaid provisions 
of law relied upon by the learned Counsel 
for the applicant, it has to be seen whether 
the Arbitrator did or did not enter into refer- 
ence either on 18-12-72 or on 3-2-72 and if 
they had entered into reference on either of 
these dates their authority had come to an 
end unless the court extended the time to 
enable them to make the award, and if the 
Umpire had entered into reference the ques- 
tion of extension of time under Section 28 
of the Arbitration Act to the Arbitrators did 
arise or not. The Court below has, thus, 
rightly assessed the legal position that the 
case was either the arbitrators should per- 
form their duties or the Umpire be allowed 
to perform his duty. Therefore, on the facts 
if proved the Umpire undoubtedly under 
clause 4 of Schedule I could act in lieu of 
the Arbitrators. 


14, Learned Counsel for the applicant 
for the purposes of clarifying the expression 
“entering into reference” has placed reliance 
on a case reported in AIR 1973 Cal 253 
Ramnath Agarwalla v. M/s. Goenka and Co. 
and has invited my attention to paragraph 29 
of that case law. It has been held in that 
case that “entering into reference refers to 
the first step that the arbitrator takes in the 
teference, that is to say, when he 
begins to deal with the reference. The Arbi- 
trator, under the Act, may have to do 
various ministerial acts but the doing of 
any of the ministerial acts is not entering on 
the reference. It is only when he first ap- 
plies the mind to the dispute referred to him 
that he enters on the reference. When, how- 
ever, in a particular case, he first applied his 
mind to the dispute would depend, on the 
facts and circumstances of that case.” Refer- 
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ence has also been made to a case reported 
in AIR 1962 SC 78, Hari Sanker Lal v. 
Shambhu Nath and my attention was drawn 
to paragraph 11 of this case where it has 
been held that on a proper interpretation of 
Rule 3 the legal position may be formulated 
thus: (a) notice to act may be given before 
or after the Arbitrators entered upon the re- 
ference, (b) If notice to act is given before they 
entered upon the reference, the four months 
would be computed from the date they enter- 
ed upon the reference. (c) If a party gives 
notice to act without four months after the 
arbitrators entered upon the reference, the 
arbitrators can make an award within four 
months from the date of such notice. And 
(d) in that event, after the expiry of the said 
four months the arbitrators become functus 
officio, unless the period is extended by court 
under Section 28 of the Act, such period may 
also be extended by the court, though the 
award has been factually made. Citation has 
also been made of a case reported in (1922) 
20 All LJ 272 = (AIR 1922 Ali 106), (Firm 
Sardar Mal Hardat Rai v. Firm Sheo Baksh 
Rai Sri Narain) where the expression “enter- 
ing on the reference” has also been explained 
by a Division Bench of this court. On the 
basis of an English case law Baker v. Step- 
hens, (1867) 2 QB 523 it was decided that 
“entering upon the reference” means “not 
when an arbitrator accepts the office, or takes 
upon himself the duty, but when he actually 
enters upon the matter of the reference, when 
the parties are before him, or under some 
peremptory order compelling him to conclude 
the hearing ex parte.” According to the 
learned Counsel for the applicant in the ins- 
tant case the arbitrators did not apply their 
mind and, therefore, they had not entered 
into reference. It has also been submitted 
in this connection that the Umpire too did 
not enter into reference. The letter dated 
16-11-1972 by M/s. Ramnath and Co. and 
the letter of the Umpire dated 26-11-1972 
have been referred to and on the basis of 
these two letters it has been argued that the 
Umpire did not enter into reference. In the 
alternative it has also been submitted that 
the court below was not justified in extending 
the period of making the award by the Um- 
pire without any application to that effect. 
Reliance has been placed by the opposite 
party on paragraph 8 of the statement of facts 
as contained in the order of the court below. 
Paragraph 8 runs thus:— 


“That according to the petitioner, the 
respondents Nos. 2 and 3 as arbitrators, had 
entered upon the reference on 3-3-1972. The 
Central Railway had also accepted the posi- 
tion during the hearing of this petitioner. 
Therefore the respondents Nos. 2 and 3 as 
arbitrators were required to make and pub- 
lish the award within four months from 3-3- 
1972 i.e., by 2nd July, 1972.” 


Having made this concession in favour of 
the fact that the Arbitrators had entered 
upon reference on 3-3-1972 the submission on 
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behalf of the opposite party is that it docs 
not lie now to the applicant to challenge the 
fact and to get the position (sic) respondent 
on a question of fact whether the Arbitrators 
entered into reference or not. The finding 
even though based on concession made on be- 
half of the Union of India, is based on a 
concession of fact whether the Arbitrators 
acted or had applied their mind to the dis- 
pute on that date or not. In my opinion 
when the Union of India had made a con- 
cession that the Arbitrators had entered into 
reference on 3-3-1972 it means that they had 
agreed that the Arbitrators had applied their 
mind to the dispute. It is, therefore, no more 
open to them now to question the fact and 
go behind the same. The learned Counsel 
for the applicant argued that even if the con- 
cession may have been made the fact remains 
that the concession was against law and, 
therefore, the Union of India is not estop- 
ped from arguing or taking the plea once 
again in this Court that the Arbitrators had 
not entered into reference on 3rd of March, 
1972. Examining the question of fact for 
the sake of argument that there is no estop- 
pel against the statute the orders under revi- 
sion do not appear to be without jurisdiction. 
On 3-3-1972 the Arbitrators Shri V. Girdhar 
Das and Shri G. M. Gidwani informed M/s. 
Ramnath and Co. that they were prepared 
to arbitrate in the case and called upon M/s. 
Ramnath & Co. to submit their full claim 
and statement of facts with copies of relevant 
letters indicating clearly the monetary value 
of each claim, in duplicate and further M/s. 
Ramnath & Co. were: advised to send a copy 
of such a statement of claim to the General 
Manager, Central Railways Bombay. M/s. 
Ramnath & Co. were further informed that 
on receipt of the documents from both the 
parties the Arbitrators would fix up a date 
for hearing. This act of the Arbitrator was 
an act which according to the Union of India 
did not show that they had applied their 
mind to the dispute referred to them, but 
according to them these were only ministerial 
acts and a ministerial act is not “entering on 
reference.” The argument is that even if 
any concession was made the Union of India 
is not estopped from raising the question 
ance again before this Court and to show 
that it was only a ministerial act and not an 
act in which the Arbitrators had applied 
their mind on 3-3-1972, The fact that con- 
cession was made by the Union of India 
conceding that the Arbitrators had entered 
into reference when they called upon M/s. 
Ramnath & Co. for filing their statement of 
Claim and also supplying the copy to the 
General Manager, Central Railway, Bombay 
may be said to be a ministerial act but that 
was not the end of it. The Arbitrators did 
other acts as well before receipt of the re- 
quest for direction to the Central Railways 


for preparation of final bill, allowed ex parte 


time to them and to the Railways. When it 
was conceded that the Arbitrators had enter- 
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ed into reference the cumulative effect of the 
acts of the Arbitrators appears to have been 
considered and no further evidence to the 
effect whether they had entered into refer- 
ence or not could be led by M/s. Ramnath 
& Co. and, therefore, the basic fact, if 
conceded by the Union of India that the 
Arbitrators had applied their mind by enter- 
ing into reference, is sufficient to oust the 
plea, that in spite of the concession made 
it is still open to them to show to this 
Court that the Arbitrators did not apply 
their mind nor did they enter into reference 
on 3-3-1972. The plea in my opinion is not 
a pure plea of law but is a mixed question 
of law and fact. The fact that the Arbitra- 
tors applied their mind on 3-3-1972 was 
conceded and the question whether they had 
entered into reference on facts is established, 
it is now a closed question and in my opin- 
ion the Union of India is also estopped from 
taking up the same question once again be- 
fore this Court. The lower Court as well 
on the basis of this concession made by the 
Union of India, based its findings that the 
Arbitrators had become functus officio on 
2nd of July and/or after 15th of July 1972, 
and thereafter they had no authority to act 
as such in the case without the order of the 
Court. Assuming that the Arbitrators had 
not entered into reference in that case the 
provisions of Section 28 would not be at- 
tracted because there will be no failure of 
the Arbitrators to make the award. The 
failure would be to enter into reference it- 
self. The language of sub-section (1) of Sec- 
tion 28, therefore, would not be attracted. 
The language as employed clearly means that 
the time for making the award can be ex- 
tended but if the Arbitrator or Arbitrators 
have not entered into reference i.e. when 
there is an inaction on their part, in my 
opinion, provisions of Section 28 will not 
be attracted. Clause 3 of Schedule I pro- 
vides that the Arbitrators shall make their 
award within four months after entering on 
the reference. This clause is an implied 
term of the arbitration agreement and in 
case the Arbitrator or Arbitrators have not 
entered into reference, it will not help the 
defaulting arbitrator or Arbitrators. In my 
opinion, therefore, Section 28 of the Arbitra- 
tion Act gives power to the Court to enlarge 
time for making the award but it does not 
empower the Court to give a direction to 
the Arbitrator or Arbitrators to enter into 
reference and thereafter enlarge the time to 
‘make the award. The Court, in my opinion 
invested with the powers under Section 28, 
cannot compel the Arbitrator or Arbitrators 
to enter into reference or in other words 
to apply their mind to the dispute before 
them. Thus as well the argument that the 


lower Court erred in passing the order in 
revision is devoid of force. For these rea- 


sons as well the first point urged before me 
by the learned counsel for the applicant does 


not hold good. 
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15. Point No. 2 relates to the estop- 
pel and waiver that has been urged before 
me on the facts and circumstances of the 
case. The rule of evidence governs estoppel 
but it does not create any substantive right. 
Therefore, it is a matter only of proof. It 
is a matter of conduct of the person con- 
cerned who by his representation to another 
has induced the latter to alter his position. 
On the other hand waiver is contractual and 
may constitute a cause of action when a per- 
son agrees to waive his right. The facts 
thus giving rise to the plea of estoppel and 
waiver relied upon by the learned counsel 
for the applicant are that on 10th January, 
1972 the Arbitrators were appointed. On 
18-2-1972 letter was sent by M/s. Ramnath 
and Co. to appoint Umpire. On 1-3-1972 
the Umpire was nominated and on 2nd of 
March, 1972 he accepted his nomination. On 
3-3-1972 M/s. Ramnath and Co. were re- 
quired by the Arbitrators to submit their 
claims. On Ist of August, 1972, the Central 
Railways were required to file the counter- 
Statement to the claim submitted by M/s. 
Ramnath and Co. by 10th of October, 1972. 
Central Railways applied for extension of 
time up to 15th November, 1972. Time was 
extended up to 6th of October, 1972. The 
Railways again prayed for extension of time 
and the time was extended up to 15-12-1972. 
On 16-11-1972 before the Railways could 
submit their reply to the claimant and file 
their counter-statement M/s. Ramnath and 
Co. wrote to the Umpire and made a com- 
plaint that the acts of the Arbitrators were 
unwarranted and stated that the Arbitrators 
have committed acts of judicial misconduct 
by allowing improper latitude to the Rail- 
ways by granting them abnormal length of 
time for submission of their reply and coun- 
ter-statement which had the prejudicial effect. 
It was also pointed out to the Umpire that 
the Arbitrators had allowed their time to 
expire wihout making the award. They 
therefore, invoked the provisions of clause 4 
of Schedule 1 of the Arbitration Act, 1940, 
and requested the Umpire to enter on re- 
ference forthwith in leu of the Arbitrators 
and adjudicate upon the dispute referred to 
them. On this letter, the Umpire Shri S. C. 
Gohel on 26-11-72 called for the reply of the 
Arbitrators to enable him to decide the 
matter. The Umpire also requested the Arbi- 
trators to send the abstract of papers with 
them to enable him to verify the facts and 
submissions made by M/s. Ramnath and Co. 
in their said letter. The Arbitrators by their 
letter dated 28-11-1972 informed the Umpire 
that for the reasons given in their letter they 
were not bound by the reference made to the 
Umpire by one of the parties and would be 
proceeding with the Arbitration under the 
powers vested in them. Having received this 
reply of the Arbitrators it appears M/s. Ram- 
nath and Co. filed the application on 2-12- 
1972 before the Court and ad interim injunc- 
tion was issued against the arbitrators on 
4-12-1972. The submission of the learned 
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counsel is that M/s. Ramnath and Co. are 
themselves responsible for delaying the 


matter beyond four months, to be computed 
from 3-3-1972 and, therefore, they are estop- 
ped from taking this plea that the Arbitrators 
allowed the time to expire. Their alternative 
case is that at no point objection was taken to 
the extension of time allowed to the Central 
Railways by the Arbitrators for filing their 
counter-statement, and, therefore, M/s. Ram- 
nath and Co. have waived their right if any 
and cannot complain that the Arbitrators had 
undue leaning towards the Union of India 
or the Central Railways. According to the 
learned counsel both the parties to the arbi- 
tration agreement took time from the Arbi- 
trators to prefer the claim and for the coun- 
ter-statement, therefore, the plea of estoppel 
and waiver is there. Reliance has been placed 
on AIR 1961 All 180, (Shambhu Nath v. 
Smt. Surja Devi). My attention has been 
drawn to para. 4 of this ruling where it has 
been held that “the combined effect of S. 3 
and condition No. 3 of the Ist Schedule of the 
Arbitration Act is that every arbitration 
agreement contains a condition as to time 
which is of the essence of the agreement. 

If this condition is broken either party 
to the agreement can treat the arbitration as 
at an end. But a condition in an agreement 
has not the same effect as a statutory condi- 
tion which goes to the root of the jurisdic- 
tion of a Court or any other authority. It 
is like any other condition in an agreement 
and can be waived by the parties. This 
general principle under the law of contract 
is given statutory recognition by Section 28 
(2). The time limit of four months can be 
waived with the consent of both the parties. 
Where after the expiry of four months, a 
party did not inform the arbitrator and the 
other party that the arbitration proceedings 
were at an end and that he would not be 
bound by any award made by the arbitrator 
after that date, but on the contrary he ap- 
peared before the arbitrator and led evi- 
dence without protest, and his counsel ad- 
dressed arguments on his behalf and when 
the arbitrator sent him a notice that he had 
made and signed the award, he did not invoke 
condition No. 3 even at that stage, and mere- 
ly asked for a copy of the award and it was 
only when he found that the award was not 
to his liking, that he decided to avail of con- 
dition No. 3 it is not either just or equitable 
that he should be allowed to do so. A party 
to an arbitration agreement who voluntarily 
takes part in the arbitration proceedings after 
the expiry of the period of four months will 
be deemed to have waived the conditions as 
to time.” 


Tn the instant case it is true that M/s. Ram- 
nath and Co. filed their claim beyond the 
statutory period. It is also true that they 
did not file any protest in writing to those 
orders by which time was allowed to the 
Union of India or the Central Railways. 
But they did not consent the Arbitrators 
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taking proceedings and drew their attention 
that the time had passed and they had be- 
come functus officio and, therefore, they 
should not act. Thus they treated their ap- 
pointment to have come to an end. From 
the evidence on record it is clear that their 
claim statement was taken by the Arbitrators 
on 15-7-1972 but they did not apply for 
extension of time. No such application or 
letter was shown to me. As for the time 
that was taken by the Central Railways 
they could not file any objection as they had 
no opportunity to file objection because the 
time was granted to the Railways without 
any prior notice to them. After the exten- 
sion of time information appears to have 
been sent to them. For these reasons it can- 
not be said that M/s. Ramnath and Co. 
participated in the arbitration proceedings 
and waived the statutory period. Both the 
parties as well as the Arbitrators allowed the 
Statutory period to expire. M/s. Ramnath 
and Co. submitted their claim on 15-7-1972 
much after the expiry of the statutory period 
and the Railways were allowed time till 
15-12-1972 but before that date could reach 
M/s. Ramnath and Co. moved the Court on 
2-12-1972. Therefore, the conduct of both 
the parties as against each other if at all, 
is tantamount to estoppel by conduct against 
each other. The question of waiver, that the 
time was waived by M/s. Ramnath and Co. 
appears to be unfounded. The Central Rail- 
ways took time for filing their claim after 
the expiry of the period and at best it can 
be said that the Central Railways tried to 
waive the statutory period of time. No party 
to the dispute in my opinion could extend the 
period by waiver. If the time had expired 
it could only be extended by the Court. In 
the circumstances the finding arrived at by 
the Court below and on the facts involved, 
in the case neither M/s. Ramnath and Co! 
are estopped nor the waiver can come to 
the Tescue of the Union of India nor the 
Arbitrators could proceed with the arbitra- 
tion, in either case whether they had entered 
into reference or not. 


16. It was next urged on behalf of 
the applicant that the Umpire had not enter- 
ed into reference nor there was any applica- 
ton as contemplated by Section 28 of the 
Arbitration Act and, therefore, the order 
passed by the Court below is without juris- 
diction. According to the learned counsel 
the Court can only extend the period or 
enlarge the same from time to time for mak- 
ing the award but it cannot direct the 
Umpire to enter into reference if he had not 
entered into reference as contemplated by Jaw. 
According to the learned counsel clause 4 of 
Ist Schedule of the Arbitration Act requires 
the Umpire to enter into reference in lieu of 
the Arbitrators forthwith provided the Arbi- 
trators have allowed time to expire without 
making an award. -The learned counsel 
stressed the fact that the Umpire had not en- 
tered into reference and that the act of the 
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Umpire in calling for the explanation from 
the Arbitrators and the record are not suf- 
ficient acts to hold that he had applied his 
mind. The Umpire by the letter aforesaid 
had made a reference of the letter received 
by Ramnath and Co. and directed the Arbi- 
trators to make their comment. By that act, 
the submission is that it cannot be said that 
the Umpire had entered into reference in lieu 
of the Arbitrators. In my opinion the sub- 
mission may have some force, if the Umpire 
had not entered into reference or in əther 
words he had not applied his mind except 
coing the ministerial act. The Court cannot, 
therefore, have directed the Umpire: to pro- 
ceed with the reference when the Umpire 
himself had not entered into reference and 
to give award within two months. Sec- 
tion 28 only contemplates’ about the exten- 
Sion of time for making an award but it 
does not contemplate direction to either the 
Artitrators or to the Umpire for entering 
into reference. The Court, in my opinion 
cannot compel either the Arbitrators or the 
Umpire under Section Z8 to enter into re- 
ference, but if once either of them has en- 
tered into reference the Court may direct to 
complete the proceedings and make the award, 

17. It has been argued on behalf of 
the opposite party that this was an applica- 
tion under Section 151, Civil P. C. and the 
oiders under Section 151, Civil P. C. are 
discretionary orders and the scope of the 
Tevisional jurisdiction of this Court under 
Section 115, Civil P. C. is only to see as to 
whether the discretion that was vested in the 
Court below has judicially been exercised or 
is wanton or arbitrary. 


18, I have given my thoughtful con- 
sideration to both sides of the matter as 
stated above and in my opinion the order 
under Section 151, Civil P. C. may be well 
veasoned but if it is not supported by any 
Statutory provision and is outside the scope 
of the statutory provisions involved in the 
proceecings that order cannot be supported 
vurder the garb of due exercise of discretion. 
Cases on circumstances not covered by the 
express provision of the Code may justify a 
Court: to pass an order under its inherent 
power where the circumstances require it to 
do so to act according to justice, equity 
and good conscience. In the instant case 
fhe Court was required to pass orders under 
the Arbitration Act and not under the Code 
of Civil Frocedure and if there was lack of 
express provision under the Arbitration Act 
t_e Court. in my opinion, could not substitute 
a provision and pass the order under its in- 
herent powers under Section 151, Civil P. C. 
As 1 heve pointed out above the order does 
find support under Section 28 of the Arbitra- 
tion Act. The order by the Court below 
can. well be justified under clause 4 of Sche- 
dute. I vo the Arbitration Act. The Arbitra- 
tors allowed their tithe to expire without 
making an award, the Umpire was served 
with notize dated 16-11-1972 imimating him 
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that the Arbitrators have allowed the time 
to expire without making an award on which 
the Umpire Shri Gohel by letter dated 26-11- 
1972 called upon the Arbitrators to send 
their reply to enable to decide the matter. 
The Umpire also asked the Arbitrators to 
send the abstract of papers with them to verify 
the facts and submissions made by M/s. Ram- 
nath and Co. The fact that the Umpire has 
entered into reference is apparent by his letter 
addressed to the Arbitrators. From that 
letter it is clear that on receipt of that letter 
of M/s. Ramnath and Co. to enter into re- 
ference forthwith the Umpire was satisfied 
that the Arbitrators have allowed their time 
to expire and he was called upon to enter 
into reference forthwith, The Umpire ap- 
plied his mind and called upon the Arbitrators 
to send him the abstract of papers with them 
to verify the facts and the submissions made 
by M/s. Ramnath and Co. At least prima 
facie he found the facts to be correct. In 
my opinion there was sufficient exercise of 
mind by the Umpire. Ex facie it so appears 
from his letter dated 26-11-1972. In my 
opinion the Umpire did exercise his mind on 
receipt of the notice and entered reference 
forthwith under clause- 4 of the Schdule I 
of the Act. 

19. In the result I uphold both the 
orders passed by the Civil Judge, Jhansi. 
Both the revision applications are dismissed 
with costs, 

Ordered accordingly. 
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BANERJ], JJ. 


Kanti Saran, Appellant v. L. Babu Ram 
and others, Respondents. 


Special Appeal No. 515 of 1966, D/- 
5-9-1973, against judgment and order of S. 
C. Manchanda, J. in Civil Misc. Writ No. 
2290 of 1960, D/- 12-7-1966. 


Index Note :— (A) Constitution of India, 
Art. 226 — Can High Court in a writ peti- 
fion reconsider its order passed in revision 
by which it has dismissed the order of lower 
appellate Court by kolding that no question 
of jurisdiction arose so as to attract provisions 
of S. 115, C. P. C.? No. 


Brief Note:— (A) The respondent had 
chosen to challenge the order of the lower 
appellate Court by a revision. The revision was 
dismissed after hearing both the parties. Py 
this decision of the High Court, the order of 
the lower appellate Court merged in the order 
of the High Court and thereafter it was not 
competent for the respondent to challenge 
it by way of a writ petition. The mere non- 
raising of such an objection could not con- 
fer jurisdiction npon the Court where none 
existed. Civil Misc. Writ No. 2290 of 1960, 
D/- 12-7-1966, Reversed. (Paras 2, 4) 
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Index Note:— (B) Civil P. C. (1908), 
S. 115 — Finding that the case was not 
brought within clauses (a), (b) or (c) is a 
finding on the merits of the revision. 

(Para 3) 

Cases Referred : Chronological Paras 
AIR 1970 SC 1 = (1970) 1 SCR 322, Shan- 
kar v. Krishnaji 1 

B. Dayal and Vishnu Sahai, for Appel- 
lant; D. Sanyal, Standing Counsel, for Res- 
pondents. 

SATISH CHANDRA, J.:— The appel- 
lant filed an objection under Section 14 of 
the Arbitration Act against an arbitration 
award. ‘The trial Court rejected the objec- 


tion. On appeal the same was allowed and 
the award was set aside. The respondents 
filed a revision in this Court. The order 


of the lower appellate Court was challenged 
on the. ground that its finding on the question 
of misconduct by the arbitrator was without 
jurisdiction. A learned single Judge dismis- 
sed the revision on 18th May, 1960, on the 
finding that no question of jurisdiction arose 
so as to attract the provisions of Section 115, 
Civil Procedure Code. On this view the re- 
vision was dismissed with costs. Thereafter 
the respondent Babu Ram filed a writ peti- 
tion in this Court to challenge the validity 
of the same order of the lower appellate 
Court. A learned single Judge went into 
the merits of the case and found that there 
was manifest error of law and so quashed 
the appellate order of the Civil Judge. 


2. It has been argued on behalf of the 
appellant that the writ petition was not main- 
tainable and the learned single Judge had 
no jurisdiction to consider the merits of 
the order passed by the lower appellate 
Court. It was urged that by the dismissal 
of the revision after hearing both parties 
the order of the Civil Judge merged in the 
order of the High Court. The High Court 
was thereafter incompetent to reconsider an 
order which had already merged in that of 
the High Court. In support reliance has been 
placed upon Shankar v. Krishnaji, (AIR 1970 
SC 1) where it was held that where a revi- 
sion is decided after hearing both the par- 
ties, the order of the lower appellate Court 
becomes merged in the order made in revi- 
sion and thereafter the appellate order can- 
not be challenged or attacked by another set 
of proceedings in the High Court under Arti- 
cle 226 or 227 of the Constitution. It was 
also held that even if the principle of merger 
did not apply, the writ petition ought not 
to be entertained by the High Court when 
the petitioner had already chosen the remedy 
under Section 115, Civil P. C. If there are 
two modes of invoking the jurisdiction of the 
High Court and one of those modes has been 
chosen and exhausted, it would not be a pro- 
per and sound exercise of discretion to grant 
relief in other set of proceedings in respect 
of the same order of the subordinate Court. 
This decision is fully applicable to the pre- 
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sent case. Here the respondent had chosen 
to challenge the order of the learned Civil 
Judge- by a revision. The revision was heard 
and dismissed at the final hearing. The revi- 
Sion was dismissed with costs after hearing 
both the parties. By this decision the order 
of the learned Civil Judge merged in the 
order of the High Court and thereafter it 
was not competent for the respondent to 
challenge it by way of a writ petition. 


3. For the respondent it was urged 
that the revision not having been decided on 
the merits, no merger took place. We are 
unable to agree. The ground upon which 
the order was challenged was that the finding 
with regard to the misconduct of the arbi- 
trator was without jurisdiction. The learned 
single Judge also thought that no question 
of jurisdiction arose obviously on the view 
that the findings on questions of fact or law 
did not attract any of the three clauses of 
Section 115, Civil P. C. This was a deci- 
Sion on the merits of the revision. It can- 
not be said that the Court did not decide 
the revision on its merits. The revisional 
jurisdiction is circumscribed by clauses (a), 
(b) and (c) of Section 115, Civil P. C., and 
before relief can be granted, one of those 
clauses must be satisfied. The finding that 
the case was not brought within any of those 
clauses is a finding on the merits of the revi- 
sion. In the case of Shanker aforesaid it 
was held that the  revisional jurisdiction, 
though circumscribed by Section 115, is none 
the less basically and fundamentally the ap- 
pellate Jurisdiction of the High Court and 
the principle of merger would apply to a 
decision given in the revisional jurisdiction. 


Jn our opinion, the writ petition was not 
competent. 


4. It was then urged that the appellant 
should have raised this objection before the 
learned single Judge. That is true. But when 
it is found that the writ petition is not com- 
petent, the question becomes one of jurisdic- 
tion and it is well settled that a question of 
jurisdiction can be taken at any time. The 
mere non-raising of such an objection by the 
parties could not confer jurisdiction upon 
the Court where none existed. The question 
is one of existence of jurisdiction and not of 
lts exercise. The fact that the appellant did 
not specifically raise this objection at the 
hearing before the learned single Judge will 
not render the judgment allowing the writ 
petition one made with jurisdiction. 


5. In the result, the appeal succeeds 
and is allowed. The Judgment of the learn- 


ed single Judge is set aside and the writ peti- 
fion is dismissed with costs. 


Appeal allowed. 


omanan 
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HARI SWARUP, J. 


Abdul Wahid, Appellant v. Tribhuwan 
Pati, Respondent, 


Second Appeal No. 3407 of 1965, D/- 
24-8-1973, against judgment and decree of 
Sibte Hasan, Dist. J., Budaun, D/- 6-5-1965. 


Index Note :—— (A) Limitation Act (4908), 
Art. 2 — Does it apply to compensation-suit 
when the impugned act is not an “act in 
pursuance of any enactment’? No. 


Brief Note :— (A) Plaintiff who was in 
arrears of land-revenue was forcibly taken 
to Tahsil office and detained there for some 
time by the revenue officials. It was urged 
in the High Court that the suit was time 
barred in view of Art. 2. 


Held, that the forcible taking to the 
tehsil and detaining there was not in pur- 
suance of or in conformity with any power 
given to the Revenue officials under any 
enactment therefore Article 2 did not apply 
to this case. AIR 1935 All 538 (FB), Rel. on. 


(Para 5) 
Index Note:— (B) Tort — False īm- 
prisonment — Suit for Damages — Unlaw- 


ful detention by revenue official establish- 
ed — Can damages be refused because plain- 


tiff is a land-revenue-defauiter? No. 
(Paras 7, §) 
Cases Referred: Chronological Paras 


AIR 1935 All 538 = 1935 All LJ 459 CFB), 
shiam Lal v. Abdul Raof 5 
(Contd. on Col. 2) 


“For compensation for doing or 

for omitting to do an act alleged 

to be in pursuance of any enact- 

ment in force for the time being 

in India. 

5. It was observed in “Shiam Lal v. 
poe Raof”, (AIR 1935 All 538 (FB)) 
that : 

“As in England, the expression ‘in pur- 
Suance cf any enactment’ must be interpret- 
ed as meaning acting in conformity with an 
enactment and not merely pretending to act 
or acting under colour of such an enactment.” 
There is no enactment which could have 
permitted the defendants to forcibly hold 
and take the plaintiff to the Tahsil. The suit 
cannot therefore be deemed to be one for 
compensation for doing an act alleged to be 
in pursuance of any enactment in force. 
There is no allegation that the defendants 
were acting in pursuance of any enactment 
nor was it the case of the defendants that 
they had any authority to arrest the plain- 
tiff. Article 2 was, therefore, not applicable 
to this case. The suit was filed within one 
year of the date of occurrence and was 
therefore within time. 


6. Speaking about false imprisonment, 
Salmonds says (The Law of Torts), 5th Edi- 
tion, p. 161): 
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Abdul Wahid v. Tribhuwan Pati (H. Swarup J.) 


A.LR. 


S. Sadiq Ali, for Appellant; Standing 
Counsel, for Respondent. 


JUDGMENT :— This is a plaintiff’s ap- 
peal arising out of a suit for compensation 
for false imprisonment. 


2. Plaintiff’s case was that the de- 
fendants, one of whom was the Wasil Baqi 
Amin and the other Collection Amin, forcib- 
ly took him inside the Tahsil, kept him con- 
fined there on the plea that he was in arrears 
of land revenue and abused him. The plain- 
tiff also pleaded that he was in arrears of 
revenue. The defendants’ case was that they 
did not use any force or abusive language as 
alleged by the plaintiff and that the plain- 
tiff had voluntarily gone to the Tahsil and 
Stayed there while he was questioned about 
the payment of revenue. 


3. Trial Court accepted the defen- 
dants’ version and dismissed the suit. Lower 
appellate Court has not accepted the findings 
of fact recorded by the trial Court but has 
dismissed the suit. It arrived at the finding 
of fact that the plaintiff’s version was correct 
and that he had been forcibly taken by these 
two defendants from the road into the Tahsil. 
The learned District Judge, however, dis- 
missed the suit on the finding that the plain- 
tiff was in arrears of land revenue. 

4, Learned counsel for the respon- 
dents, who are in this case being defended 
by the State, raised a preliminary ground 
that the suit was barred by limitation. Ac- 
cording to him Art. 2 of the Limitation Act 
was applicable. Article 2 runs as under: 


When the act or 
omission takes place.” 


Ninety 
days. 
1 


“To constitute the wrong in question 
there need be no actual imprisonment in the 
ordinary sense i.e. incarceration. Unlawful 
detention may be either custodial or non- 
custodial. It is enough that the plaintiff has 
been in any manner completely deprived of 
his personal liberty. A mere unlawful arrest, 
for example, amounts in itself to false impri- 
sonment, and so does any act whereby a man 
is unlawfully prevented from leaving the 
place in which he is, for example, a house 
or a motor car, or a ski-lift. The taking 
possession or control of the person, even 
without actual contact, seems to be the 
governing factor. Hence it is unnecessary 
that there should be any actual arrest or use 
of force. A threat of force, whereby the 
submission of the person threatened is pro- 
cured, is sufficient, for example showing a 
man a warrant for his arrest and thereby 
obtaining his submission is itself an arrest 
if it amounts to a tacit threat to execute the 
warrant by force if necessary......... a 


T The court below has believed that 
the plaintif did not go voluntarily and was 
focibly taken inside the Tahsil. On this find- 
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ing of the appellate Court, the plaintiff was 
entitled to a decree for compensaion for false 
imprisonment, 


8. Neither of the two Amins in this 
case had any authority to arrest the plain- 
tiff, as there was no warrant. The non-pay- 
ment of arrears of land revenue by a defaul- 
ter cannot make him liable to detention with- 
out warrant. The existence of arrears of Jand 
revenue can (not) be defence f 
claim for compensation for wrongful deten- 


tion, or forcible removal from one place to © 


another or for abuse. Court below committed 
a clear error of law in not awarding damages 
to the plaintiff. The Court below has held 
that if the plaintiff were to get a decree, he 
would be entifled to the amount claimed by 
him as damages. -The plaintiff had claimed 
Rupees- two hundered as damages; he will 
accordingly be entitled to that amount. 


9. The appeal is accordingly, allow- 
ed, decree of the Court below set aside, and 
the plaintiff’s suit for Rs. 200/- is decreed. 
the decree will be executable against the de- 
fendants -personally, although they are being 
defended by the State. Parties will, how- 
ever, bear their own costs - throughout. 


Appeal allowed. 
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K. B. ASTHANA AND 
. K. C. AGARWAL, JJ. 
Hashim Husain and others, Applicants v. 
Ahmad Raza and others, Opposite Parties. 
Civil Misc. Appin. No. 95 of 1971, DJ- 
23-8-1973. ` 
Index Note :— (A) Mobmedan Law — 
Wakf — Mutwalli — Can validly nominate 
a successor while in good health. 


Brief Note :— (A) Mohmedan Law for- 
bids only delegation of functions or parting 
with duties of office by Mutwalli during his 
goods health. Therefore, he cannot appoint 
but can nominate a successor while in good 
health. Case Law Discussed. 

(Paras 24, 25, 27, 45) 


Index Note :— (B) U. P. Muslim Wakf 
Act (1960), S. 48 — Board’s power to ap- 
point Mutwalli under — Not to be exercised 
on assumed vacancy to the post. 


Brief Note:— (B) The erstwhile Mut- 
walli nominated opposite parties to act as 
Mutwallis under a deed while he was in good 
health. The Board treating this nomination 
as void under Mohmedan Law, appointed 
petitioners to act as such. 

Held that the Board’s action was illegal 
inasmuch as the nomination was valid and 
hence there was no vacancy in the post on 
the death of the last Mutwalli. 

(Para 51) 
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Hashim Husain v. Ahmad Raza (Agarwal J.) 


against the- 
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Cases Referred: Chronological Paras 


AIR 1971 SC 1691 = 1971 Tax LR 952, 
Ahmed G. H. Ariff v. Commr. of Wealth 
Tax, Calcutta | 13 
AIR 1962 Orissa 111, Ali Mohammed v. 
Mohd Yusuf 29 
AIR 1958 Andh Pra 8, Mazhar Ali Saheb 
v, Ghulam Murtujah Saheb = 
AIR 1955 Andhra 209 = 1955 Andh WR 1], 
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K. C.. AGARWAL, J.:— The present 
Misc. Application No. 1 of 1963 has been 
filed under Section 76 of U. P. Muslim Waaf 
Act 1960 (hereinafter referred to as the Act). 
The proviso to the aforesaid section gives 
power to the High Court to call for and 
examine the record of any case for the pur- 
pose of satisfying itself as to the correctness, 
legality or propriety of any award made 
under the Act. 

2. Waqaf No. 388, known as ‘Waqf 
Altaf Husain, Varanasi City’ is a public waqf 
and had been published as such in U. P. 
Gazette dated 23rd January, 1954 by the 
C. R. Central Board of Waqfs, Uttar Pradesh, 
Lucknow. The aforesaid waqf comprises of 
an imambara with a big hall, a room, mosque 
and a vacant piece of land, situated in 
mohalla Sarai Shitab Rai, Mutalliqa Roshan 
Katra, Varanasi. An application under Sec- 
tion 63 (5) of the Act was filed by the appli- 
cants for possession of the waqf properties 
detailed above on the ground that the Shia 
Central Board (hereinafter referred to as the 
Board) had appointed a committee of 
management consisting of the applicants as 
mutwallis, and as the possession of the op- 
posite parties was unauthorised and illegal 
the applicants were entitled to obtain pos- 
session from the opposite parties. It was 
alleged in this connection in the aforesaid ap- 
plication that one Syed Ghulam Abbas, who 
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was the last mutwalli of the said waqf, died 
on 30th May, 1960. As there was no deed 
of waqf laying down the line of succession to 
the mutwalliship the office of mutwalli be- 
came vacant after his death. Opposite Par- 
ties 1 to 3 (hereinafter referred to as the 
opposite parties), however, asserted that as 
they had been nominated by Ghulam Abbas 
to act as mutwallis after his death so by 
virtue of the said nomination they were en- 
titled to function in that capacity. As the 
right of the opposite parties to work and 


function as mutwallis was disputed by the ` 


Board, on being approached by some resi- 


dents af Varanasi the Board passed a resolu- . 


tion dated 3rd March, 1963 under Section 48 
of the. Act and appointed applicants 1 to 3, 
with two others, as members of the com- 
mittee of management of the waqf. These 
two others, however, subsequently resigned. 
They were, therefore not the members of the 
committee. The Board by the letter dated 
19th March, 1963 authorised the applicants 
to have delivery of possession over the waqf 
properties, and as the opposite parties did 
not hand over possession consequently . the 
applicants filed an application under Sec- 
tion 63 (5) of the Act against the opposite 
parties for an award to direct them to deliver 
possession of all the waqf properties, ac- 
counts and cash. The said application was 
numbered as Reference No. 7 of 1965. It 
was contested by opposite parties 1 to 3. 
The tribunal by the award dated 12th March, 
1968 found in favour of the applicants and 
directed the opposite parties to vacate pos- 
session of all the waqaf properties. Against 
the aforesaid award an application under 
Section 76 of the Act was filed in the High 
Court. The High Court by its judgment 
dated 24th January, 1969 found that as the 
term of the members of the committee who 
had made the application had expired, they 
became functus officio, hence no relief could 
be granted to those members on the basis 
of that application. The High Court refrain- 
ed from making any observation on the merits 
of the grounds on which the tribunal had 
passed the order holding the opposite parties 
liable to hand over possession. It appears 
that the Board, after the aforesaid judgment 
of the High Court, passed a fresh resolution 
on 16th March, 1969 and appointed a fresh 
committee of management consisting of the 
present applicants as mutwallis. This resolu- 
tion was passed in exercise of the power 
under Section 48 of the Act on the assump- 
tion that as after the death of Ghulam Abbas 
there was a vacancy in the office of mut- 
walli so far as this waqf was concerned, and 
as Ghulam Abbas did not have any right 
to nominate any mutwalli after his death, 
therefore the opposite parties could not law- 
fully claim themselves as mutwallis. It was 


after the passing of the aforesaid resolution 
that the present application to the tribunal 
for an award to direct the opposite parties 
to deliver possession of all the waqf proper- 
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ties was made. The ground taken in the 
aforesaid application, as stated above, was 
that since the office of mutwalli was vacant 
and as the Board was entitled to appoint the 
applicants as mutwallis the applicants having 
been appointed as such and authorised by the 
Board to obtain possession, were making the 
application in that capacity. 


3. The aforesaid application made by 
the applicants was contested by the opposite 
parties. It was alleged in the written state- 
ment filed in reply to the said application that 
originally the properties under’ the waqf be- 
longed to Smr. Sakina Khanam who gifted 
them to Mirza Mumtaz Ali through a gift 
deed dated 13-7-1907. Under that gift deed she 
had only directed -him to take out Zuljinah 
procession under his control and management 
on the sixth day of Mohurrum, as -used te 
be taken out previously. Mirza Mumtaz Ali 
thus became the absolute owner of the pro- 
perties. He nominated and appointed Mir 
Altaf Hussain as the first mutawalli under a 
tauliatnama dated 15th January, 1913 and 
conferred upon him the right to nomi- 


nate and appoint his  successor-in-office. 
Altaf Hussain remained as  mutwalli 
till his death, He had, however, be- 
fore his death and in his lifetime 


executed a document on 30th January, 1922 
by which he nominated and appointed Syed 
Ghulam Abbas as his successor-in-office. By 
the said document Altaf Hussain had con- 
ferred upon Ghulam Abbas all those rights, 
including the right of nomination and ap- 
pointment of successor-in-office, which 
were possessed by him. After the death of 
Altaf Hussain the said Syed Ghulam Abbas 
became mutwalli and managed the waqf 
properties as mutwalli up to the year 1960. 
The Board, according to the case of the op- 
posite parties, also treated him as mutwalli 
of the said waqf. Syed Ghulam Abbas dur- 
ing his lifetime nominated and appomted 
opposite parties 1 to 3 to succeed him as 
mutwallis of the said waqf and executed a 
registered tauliatnama on ist March, 1953, 
in their favour. Ghulam Abbas died on the 
3rd May 1960 and since then opposite par- 
ties 1 to 3 were in possession of the waq 
properties and were discharging their duties 
as mutwallis, and have been managing the 
waqf properties properly. On these allega- 
tions the opposite parties asserted that since 
they were in lawful possession of the waqf 
properties as mutwallis there was mo oc- 
casion for the Board to exercise the power 
under Section 48 of the Act. It was further 
pointed out in this connection by the op- 
posite parties that the Board could exercise 
the power of making appointment of any 
person to act as mutwalli only when there 
was a vacancy, and further that in a case 
where a waqf has been created by a deed 
the said power could be exercised only when 
no one competent to be appointed as muta- 
walli under the terms of the deed was avail- 
able. 
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4 he Board also filed a written 
statement and admitted in the same that Ghu- 
lam Abbas had been appointed as a mut- 


walli in the year 1922 and that he had been: 


recognised as a mutawalli.by the Board. It 
was, however, alleged by the Board that after 
the death of Syed Ghulam Abbas-in 1960 
there was vacancy in the office of mutwalli 
as nomination 
mutwalli was without. any authority of law. 


5. The tribunal by. the award dated. 


23rd December, 1970, rejected the application 
of the applicants by holding that the opposite 
parties having been.nominated by Syed Ghu- 
lam Abbas during his lifetime came into 
possession of the properties of the waqf im- 
mediately on his death in the year 1960, and 
since the time of his death were acting as 
mutwallis; therefore they were de facto mut- 


wallis in the beginning and having been per-_ 


mitted to remain in possession for a period 
of more than six years became de jure mut- 
wallis. The tribunal, however, held that 
Syed Ghulam Abbas did not have any autho- 
rity to appoint the opposite parties as mut- 
wallis by a will. According to the tribunal, 


as it had found that the nomination of the . 


opposite parties by Syed Ghulam Abbas as 
mutwallis was unauthorised and illegal, there- 
fore, the office of mutwalli became obviously 
vacant on the death of the aforesaid last 
mutwalli, Syed Ghulam Abbas. 


6. Aggrieved against the aforesaid 
judgment of the tribunal the present miscel- 
laneous application -has been filed in this 
Court. 


7. Sri K. C. Saksena, appearing for 
the applicants, argued that the only relevant 
finding against him given by the tribunal was 
on the question of limitation, and as, accord- 
ing to his submission. the tribunal erred in 
finding that Art. 120 of the Limitaion Act ap- 
plied to the facts of the present case, he 
argued that the finding of the tribunal on 
that point should be set aside. In this con- 
nection he further argued that there was no 
question of the opposite parties having ac- 
quired the rights of de jure mutwallis due to 
the lapse of six years. He contended that 
under the Mohemmedan Law the right of a 
de facto mutwalli has been recognised for 
a limited purpose, and in that limited capa- 
city such a de facto mutwalli can only re- 
main in possession of the waqf properties as 
manager, and can sue for its recovery or its 
dues until displaced by a de jure mutwalli. 
His submissions further in this connection 
were that as the rights of a de facto mutwalli 
are not recognised any further so as to ma- 
ture into the rights of a de jure mutwalli, 
therefore the Tribunal erred in finding that 
the applicants were not entitled to a direc- 
tion for delivery of possession against the op- 
posite parties. 


8. Sri Bashir Ahmad, appearing for 
the opposite parties, did not only support the 
findings of the tribunal on the question of 
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limitation and on the question that the op- 
posite parties being de facto mutwallis be- 
came de jure mutwallis, but also contended 
that the findings of the tribunal on various 
other issues were wrong. He urged that under 
the Mohemmedan law a mutwalli can nomi- 
nate his. successor to function as mutwalli 
after his death. Therefore, as the opposite 


parties had been nominated by Syed Ghulam 


Abbas during his lifetime to succeed him as 
mutwallis after his death, there was no oc- 


-casion for the Board to exercise the power 


under Section 48 of the Act. In this con- 
nection it was further. urged by Sri Bashir 
Ahmad, in the alternative, that even if it be 
held that under the Mohemmedan law there 
was no power in Syed Ghulam Abbas to 
nominate his successor in good health, the 
opposite parties were working as mutwallis 
since 1960 and, therefore, there was no va- 
cancy either in the year 1963 or in the year 
1969 when the resolutions were passed by the 
Board exercising powers under Section 48 of 
the Act. In this connection it was also argu- 
ed that the present was a case which was 
further covered by the proviso to Section 48 
of the Act, and as the opposite parties had 
been nominated as mutwallis under a deed, 
they being available the Board could not 
nominate any other person as mutwalili, 


We have heard the learned Coun- 


. 9, 
sel for the parties at length. For the decision 


which we are going to take in the present 
case it will be better to deal with the ques- 
tion of the power of nomination of his suc- 
cessor under the Mohemmedan Law by a _ 
mutwalli during good health as a first point, 
as, if it is held that such power exists it would 
not be necessary for us either to deal with 
the question of de facto mutwallis becoming 
de jure mutwallis, or that of the application 
of Section 48 of the Act as argued by Sri 
Bashir Ahmad. 


18. Before we deal with this legal as- 
pect, it may be convenient to dispose of the 
factual controversy which has been attempt- 
ed to be raised by Sri K. C. Saksena. He 
has argued in this connection that the nomi- 
nation of mutwallis even before that of the 
opposite parties by Ghulam Abbas was in- 
valid. We, however, find a clear admission 
of the Board contained in paragraph 4 of 
the written statement, that Ghulam Abbas 
was a mutwalli of the waqf up to the year 
1960 when he died. The resolution of the 
Board making appointment under Section 48 
of the Act dated 3rd March, 1963, also not 
only admits that Syed Ghulam Abbas was 
the mutwalli working in that capacity up to 
1960, but also that before Ghulam Abbas, 
and before him Altaf Hussain, were mutwa- 
Ilis. A reading of this resolution clearly indi- 
cates that the Board has accepted that the 
waqf was lawfully created and that Ghulam 
Abbas was the last mutwalli. In view of the 
admission of the Board that Syed Ghulam 
Abbas was the last mutwalli, it is not possible 
to hold to the contrary. An attempt was 
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made by Sri K. C. Saksena to argue that the 
admission of the Board is not binding’ on him 
and that he could challenge the appointments 
of Ghulam Abbas and Altaf Hussain as 
mutwallis. We do not agree. g? l 


11. On the question as to whether 
under Mohemmedan law, and in the absence 
of any express directions given by the wakif, 


a mutwalli is competent to appoint, a succes- 


sor only when he is on his death bed, or 
whether such an appointment can be made 
by him also in good health, we have ‘been 
ee to’ a considerable body of ‘authori- 
Ies. ` ; 
42, Mulla, in his book Principles of 
Mohemmedan Law has defined ‘mutwalli’ as 
manager of waqf properties in the following 
words:— 

“Mutwalli — Under the Mohomedan law 
the moment a wagf is created all rights of 
property pass out of the wakif and vest in 
the Almighty. The mutwalli has no right. in 
the property belonging to the wakf; the pro- 
perty is not vested in him, and he is not a 
trustee in the technical sense. He is merely 
(sic) admissions of a mutwalli about the na- 
ture of the trust are not binding on his suc- 
cessors.”” ` 


13. 
occasion 


The Supreme Court also had the 
in Ahmed F. ‘Arif, ete. v. 


Commr. of Wealth-tax, Calcutta, AIR 1971: 


SC 1619 to deal with the rights of a mut- 
wall? It has been said by their Lordships 
of the Supreme Court in that connection:— 

“The mutwalli has no right in the pro- 
perty belonging to the wakf. He is not a 
trustee in the technical sense, his position 
being merely that of a superintendent or a 
manager. A Mutwalli has no power, with- 
out the permission of the Court, to mortgage, 
sell or exchange waqf property or any part 
thereof, unless he is expressly empowered by 
deed of waqf to do so.” 


. 14 It is thus clear that a mutwalli is 
not a trustee or manager but a superinten- 
dent of property. A mutwalli is further not 
the owner of the property, but merely a ser- 
vant of God, managing the property for the 
good of his creatures. The founder of the 
waqf has the power to appoint the first mut- 
walli and to Jay down a scheme for the ad- 
ministration of the trust and for succession 
to the office of mutwalli. He may nominate 
successors by name or indicate any class, to- 
gether with their qualifications, from whom 
the mutwalli may be appointed and may in- 
vest the mutwalli with power to nominate a 
aaa: after his death or reliquishment of 
office. 

15. In Amir Ali’s Muhammadan Law, 
Vol. I, the following passage occurs at page 
454:— 

“The mutwalli cannot, however, assign 
or transfer the office to any one, or ap- 
point another during his lifetime, unless his 
own powers are ‘general’, Should he in his 
lifetime and in health appoint another in his 
place the appointment will not be lawful 
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and valid, unless the mutwalli has obtained 
the towliat with that condition, ‘in a gene- 


ral manner’, ” >>.. 


16. Baillie’s'. Muhammedan: Law 


-Haneefa at page 604 reads as follows:— 


_. A superintendent may at death commit 
his office to another, in the same way as an 


-executor may commit his to another. ............ 


A superintendent while alive and in good 
health cannot lawfully appoint another to act 


‘for -him, unless the appointment of himself 


were in the nature -of a: general ‘trust.” 


. 17. In Tyabjis’s Muslim Law (4th 
Edition) in. paragraph 516 it is stated:— 


“The mutwalli may in accordance with 
Section 514 appoint a successor to succeed 
him at death, but he cannot validly transfer 
his office to another during his lifetime. An 
«appointment or nomination made during the 
lifetime of the mutwalli is revokable like 
other testamentary’ dispositions.” 


- 18. +. Mulla in his book Principles of 
Mahomedan Law in paragraph 206 has stat- 
ed' thé aforesaid controversy in the following 


_- words::— 


“If the founder and his executor are 
both dead, and there is-no provision in the 
wakfnama for succession to the office, the 
mutwalfi for the time being may appoint a 
successor on his death bed. He cannot, how- 
ever, do so while he is in health, as distin- 
guished from death-illness. Nor if the office 
goes by hereditary right.” 


19, On the basis of the texts which 
have been mentioned by us above, it has 
been argued by Sri K. C. Saksena that 
Mohemmedan law permits appointment of a 
successor by a mutwalli only ‘on his death 
bed. He contended that these texts definite- 
ly contained a prohibition disentitling a mut- 
walli to nominate his successor while he is 
in good health. 


20. Sri Bashir Ahmed, on the other 
hand, urged that the nomination of a: suc- 
cessor can be validly made by a mutwalli not 
only on his death bed but also in gerd 
health. He contended that these texts did 
not contain any prohibition disentitling a mut- 
walli in good health to nominate his suc- 
cessor to succeed in the office of mutwalli 
after his death. He strongly relied upon the 
observations of Baillie (contained in the first 
sentence) and submitted that nomination of a 
successor in good health is clearly found per- 
missible by Baillie. According to him, 
whereas appointment means complete sur- 
render of his office by the mutwalli, and the 
immediate transfer of the same in favour of 
the appointee, in nomination the surrender 
of office does not take place immediately on 
the execution of the document. The office 
goes to the appointee only after the death 
of the appointor. In support of this pro- 
position Sri Bashir Ahmad relied upon the 
case Abdul Razak v. S. Ali Baksh, AIR 
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1946 Lah 200. There, Din Mohammad, J., 
observed as follows:— 

“In my view, however, if -appointment 
means complete surrender of his office by the 
appointor- and its immediate transfer to the 
appointee, the principle enunciated is quite 
in accord with Muhammadan Law. But if it 
is intended to convey that a.mutwalli for the 
time being cannot even nominate his suc- 
cessor who is to act as such after his death, 
with all respect I am disposed to think that 
the Muhammadan Law on the subject has 
not been properly appreciated. One can well 
understand the prohibition against a person 
who has been deputed‘to occupy a position 
of trust in respect of certain property not 
to divest himself of his responsibility at his 
own discretion and throw it on the shoulders 
of another, when he himself is in perfect 
health and can properly discharge his func- 
tions. But why to introduce the same prohi- 
bition when he is only to nominate a person 
who is to take office after his death is al- 
together incomprehensible. Why, one pauses 
to think, should a mutwalli be permitted to 
nominate a successor only when his intellect 
and reason may possibly be impaired, and 
not when he is in full enjoyment of these 
faculties.” 

21. This judgment of the Lahore 
Court was challenged by means of an appeal 
to the Privy Council. Their Lordships of the 
Privy Council allowed the appeal and re- 
versed the judgment of the Lahore Court on 
another point, but while dealing with the 
question of the right of a mutwalli to nomi- 
nate his successor only on death bed, their 
Lordships made the following observations: 


“It certainly is not easy to see any ra- 
tional basis for a rule which requires that an 
appointment to take effect on death shall- be 
made only by one in mortal sickness when 
the appointor’s judgment may well be impair- 
ed. Moreover, death may come without 
warning, or the expectation of death may 
not be realised. In the former case no ap- 
pointment will be made, and in the latter any 
appointment will be ineffective.” 


22. It is true that the Privy Council 
had reversed the decision of the Lahore 
Court, and it further did not give any con- 
cluded opinion on the aforesaid controversial 
point, but the observation made by it shows 
that it approved the view of the Lahore 
Court. 

23. In this connection we may fur- 
ther point out that in AhsanuHah Shah v. 
Ziauddin, 1937 All LJ 585 a similar conten- 
tion was raised before the Privy Council and 
it was urged that the Mahomedan Law pres- 
cribes that a nomination could be valid only 
if it was made while the incumbent was on 
his death bed, or was suffering from mortal 
sickness, but not when he was in good health. 
The Privy Council did not give any final 
decision on the aforesaid controversy, but as 
observed by the Lahore Court in AIR 1946 
Lah 200 at p. 215, Sir Shadi Lal expressed 
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himself in a manner which would indicate 
that the Privy Council was not impressed 
with it at all. The observation made by the 
Privy Council in this regard is as follows:— 

“This contention, which appears to be 
supported by some -authorities on the Maho- 
medan Law would prevent a mutwalli from 
appointing his successor if he died suddenly 
without any expectation of death, and ren- 
der ineffective any appointment made by 
him at a time when he was not on his death 
bed or suffering from such illness.” 


24. The rule on the basis of which it 
has been stated that a mutwalli cannot ap- 
point his successor excepting on death bed 
appears to be based on the principle against 
delegation of the powers of a trustee in 
favour of another. Although it is true that 
a mutwalli is not a trustee within the mean- 
ing of the Act, or as understood either gene- 
rally or under the Indian Trusts Act, but the 
nature of the duties which he is required to 
A mut- 
walli stands in fiduciary relationship and it is 
against the interest of society in general that 
such relationship should. be allowed to be 
terminated unilaterally. It thus appears to 
us that it is on account of this reason that 
under the Mohemmedan Law a mutwalli is 
permitted to appoint his successor on his 
death bed -— so that the mutwalli in office 
may not delegate his power to work as such 
during his lifetime. Mohemmedan Law thus 
permits the appointment of a successor by 
a mutwalli to be effective after his death. 
So the appointment of a sucessor by a mut- 
walli in good health which would be effec- 
tive after the death of the mutwalli does fall 
within the permissible limits of the Mohem- 
medan Law. Waking the view contrary to 
this, and holding that a mutwalli can ap- 
point a successor only when he is on death 
bed would be irrational. It is not understand- 
able that when an appointment can be made 
by a mutwalli on his death bed why he can- 
not make a nomination which will be effec- 
tive after his death. As stated above, the 
purpose of not transferring the office of 
mutwalli during his lifetime when he is capa- 
ble to work is achieved both by permitting 
a mutwalli to appoint his successor on his 
death bed or to make nomination to be ef- 
fective after his death. It does not appeal to 
reason that Mohemmedan Law admitted the 
power of a mutwalli to make appointment to 
take effect on death only on death bed, as by 
confining the exercise of that power only to 
the death bed by a mutwalli might result in 
nullifying the same altogether. As observ- 
ed by the Privy Council. “............... Death 
may come without warning, or expectation 
of death may not be realised. In the former 
case no appointment will be made, and in 
the latter any appointment will be: ineffec- 
tive.” 


25. We, are, therefore, not prepared 
to hold that the power under the Mohem- 
medan Law was given only to make it in- 
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effective, and would thus hold that the nomi- 
nation of a successor by a mutwalli can be 
made even in good health, to take effect on 
death. 


26, There is yet another aspect of 
the matter which has been emphasised by the 
Lahore High Court in AIR 1946 Lah 200, in 
the following words:— 


“In may view, this insistence on even the 
nomination to be made on death bed is not 
in any way supported by Muhammedan Law. 
When the texts lay down that a valid ap- 
pointment of a successor can only be made 
on death bed, they deal with the actual 
transfer of the office: at once and not with 
the nomination of a successor, who is to take 
office only after the death of the mutwalli. 
Those judgments, therefore, which have inter- 
preted these texts so as to mean that even 
a nomination to be valid must be made on 
death bed have, if I may say so with all res- 
pect, ignored the distinction between appoint- 
ment and nomination.” 


27. We are in complete agreement 
with the view expressed by the Lahore High 
Court as in our view as well those judg- 
ments which hold that even a nomination to 
be valid must be made on death bed have 
ignored the distinction between appointment 
and nomination. By nomination a mutwalli 
only proposes or selects his 
to exercise his duties as a mutwalli 
on his death. He does not part with or dele- 
gate his functions of a mutwalli during his 
lifetime. It is only this delegation or part- 
ing with duties by a mutwalli during his life- 
time in good health that is prohibited. 

28. Mr. Bashir Ahmed has relied 
upon the cases reported in Niamat Ali v. 
Ali Raza, AIR 1915 All 25 and Mahomed 
Khan Sahib- v. Kadir Batcha Sahib, AIR 
1926 Mad 466 in support of his contention. 
The Allahabad case does not appear to have 
decided the controversy as it arises in the 
present case. It is true that in the Allaha- 
bad case it was observed:— 


“Assuming that Karamat Ali was legal- 
ly entitled to be the mutwalli, an office which 
he undoubtedly de facto enjoyed, he was en- 
titled to appoint his successor.” 


But the question as to whether the appoint- 
ment of a successor could be made by a mut- 
walli only on death bed did not arise for 
consideration by this Bench. 


29. So far as the Madras case is con- 
cerned, it appears that one Amir Khan Saheb, 
the last man of the family of the original 
founder, made a settlement by which he en- 
dowed the mosque, with some other property, 
and appointed his foster son as the person 
entitled to enjoy the property endowed for 
charity, and to carry out the charity by 
means of its income. It was this appoint- 
ment by Amir Khan Saheb which was sub- 
sequently challenged. One of the grounds 
on which the challenge was made was that 
Amir Khan Saheb had no power to appoint 
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him as successor. It was in this connection 
that the following observations were made 
by Madhavan Nair, J.:— 


PERES. It is a well known principle of 
Mohammedan Law, that in the absence of 
rules laid down by the founder of the mos- 
que, the mutwalli for the time being may 
validly appoint a successor to himself. The 
present defendant was so appointed in 1879 
and in my opinion he is validly appointed 
trustee.” 

These observations of Madhavan Nair, J., do 
lend support to the contention of Sri Bashir 
Ahmed. It must, however, be observed that 
from the facts stated in the judgment it is 
not clear as to whether the said document 
was executed on the death bed by Amir 
Khan Saheb, or not. j 


Mr. K. C. Saksena has relied upon the 
following cases:— 


(1) Ghazanfar Husain v. Mst. Ahmadi 
Bibi, AIR 1930 All 169. 
ai P Ali Asghar v. Farid Uddin, AIR 1947 
1 . 


(3) Haji Sheikh Ali Mohammed v. Mohd. 
Yusuf, AIR 1962 Orissa 111. 

(4) Mst. Kammon v. Allah Baksh, AIR 
1941 Lah 36. 

(5) Zooleka Bibi v. Syed Zynul Abedin, 
(1904) 6 Bom LR 1058. 

6) Sheikh Masthan Saheb v. Balarami 
Reddi, AIR 1953 Mad 958. 

(7) Khagam Khan v. Mohammad Ali, 
AIR 1955 Andh 209. 

(8) Mazhar Ali Saheb v. Ghulam Mur- 
tujah Saheb, AIR 1958 Andh Pra 8. 

(9) Azizunnissa v. Ghowsan Kasab, 
(1921) 63 Ind Cas 136 (Pat.). 


39. Before we deal with the cases re- 
lied upon by Sri K. C. Saksena it may be 
pointed out that in none of the aforesaid 
cases distinction between ‘appointment’ and 
‘nomination’ was considered. It was more or 
less taken for granted in each case that under 
the Mohamedan Law a mutwalli could ap- 
point a successor for the time being only on 
death bed. These authorities, therefore, to 
our mind, having not considered the question 
of nomination in good health by a mutwalli 
in the manner in which it was argued be- 
fore us cannot be said to have decided the 
same. 


31. In AIR 1930 All 169 a wakf 
deed dated 7th April, 1922 executed by Mir 
Inayat Hussain, under which Mst. Ahmadi 
Bibi, defendant No. 1, was claiming to be in 
possession of the property as mutwalli of the 
trust, was challenged by the plaintiff on a 
number of grounds. ‘The High Court found 
that Inayat Hussain was the founder of the 
trust and it was in this connection that the 
following observations were made:— 

“Under the Muhammedan Law a mut- 
walli who is not the founder of the trust has 
no power whilst in health to appoint a suc- 
cessor or to formulate any scheme for suc- 
cession to the office of the mutwalli, but this 
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restriction does not apply to the founder of 
the wakf who in reason and equity ought to 
have a free hand in the matter of nominat- 
ing and appointing a mutwalli for the admin- 
istration of the trust in praesenti, and in 
laying down a detailed scheme as regards the 
succession to the office of the mutwalli. ...... 


32. It is thus clear that this Court 
was only considering the question of the 
founder of the trust. The right of a foun- 
der of a trust to nominate at any stage he 
liked cannot be doubted. This Court, there- 
fore, was not called upon in the aforesaid 
case to decide the question as to whether a 
mutwalli, who is not the founder of the trust, 
was not competent to make nominations in 
good health. 


33. In AIR 1947 All 261 the question 
which was being considered was as to whe- 
ther the settler had power to resign his own 
mutwalliship and to appoint another as his 
successor. It was in connection with this con- 
troversy that it was held that on the princi- 
ples which had been deducted from the texts 
the wagif was himself the first mutwalli and 
he could appoint a successor. The Bench, 
while dealing with the aforesaid controversy, 
has simply referred to some of the texts in 
that connection and, therefore, the said rul- 
ing cannot be considered to have pronounc- 
ed any judgment on the controversy which 
is being considered by us. 


34. In AIR 1962 Orissa 111, it was 
found that Mukram Ali who had executed 
the document and appointed mutwallis was 
not in fact a mutwalli himself. In view of 
this finding that Mukram Ali was not a mut- 
walli the observations of the Orissa Court 
to the effect-— 


“Under Muhammedan Law a mutwalli 
for the time being may appoint a successor 
on his death bed; he cannot, however, do so 
while he is in health as distinguished from 
death-illness.” 
are only obiter. 

35. In AIR 1941 Lah 36, Tek Chand, 
J., observed— 

“It is conceded that under Mohammedan 
Law the nomination of a successor by the 
mutwalli for the time being is valid only if 
it is made while he was in death illness....... j 

36. This case was considered by the 
subsequent Lahore case reported in AIR 1946 
Lah 200. While considering this Lahore case 
Din Mohammed, J., commented upon the 
said case in the following words:— 


“I am disposed to think, with all respect, 
that the Mohammedan Law on the subject 
has not been properly appreciated.” 


Thus it is clear that the Lahore High Court 
itself did not agree with AIR 1941 Lah 36. 


37. In 6 Bom LR 1058 the Bombay 
High Court was not at all concerned with 
the consideration of the question as to whe- 
ther a mutwalli in good health could nomi- 
nate his successor. It was, considering the 
difference between Sajjad-a-nashin and mut- 
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walli. Accordingly it can hardly be consider- 
ed an authority for the proposition in sup- 
port of the contention advanced by Sri 
Saksena. 

38. AIR 1953 Mad 958 is a case 
where the Madras High Court was faced 
with the problem of the rights of the foun- 
der to appoint a mutwalli. It was in this con- 
nection that the Madras Court laid down:—— 


“The Islamic law is clear on the ques- 
tion that when a founder has reserved to 
himself the power to assume the manage- 
ment of a wagf which he creates, on finding 
that the committee of supervision or other 
managers or office-bearers have not dis- 
charged their duties, he has unfettered rights 
to assume the management of the trust him- 
self or to appoint another trustee in his discre- 
tion for the proper management of the trust 


39. In AIR 1955 Andh Pra 209 the 
question was whether a Jamait or congrega- 


‘tion of the worshippers of a mosque have a 


right to appoint mutwallis. In view of the fact 
that the question for consideration in this 
case was quite different than the one which 
is being decided by us, it is futile to expect 
that any law laid down by the Andhra Pra- 
desh High Court in the said case would be 
helpful for our purpose in the presemt case. 


40. From the facts stated in the judg- 
ment reported in AIR 1958 Andh Psa 8, it 
appears that the question of the competence 
of a mutwalli to nominate his successor did 
not directly arise for consideration. The 
main controversy involved in the safd case 
was relating to the succession of Muzavar’s 
office, as to whether the said office was 
hereditary or not. The said Court while deal- 
ing with this controversy observed that a 
mutwalli in good health cannot appoint his 
successor. To our mind these observations 
are merely obiter and made when the con- 
troversy which arises for our consideration 
was not in fact up for decision in that case. 

41. The case reported in (1921) 
63 Ind Cas 136 (Pat) definitely sup- 
ports the contention of Sri Saksena, but we 
respectfully differ from the view taken in 
the said case. In that case the point had 
not been considered in the manner it has 
been raised before us. It is, however, point- 
ed out that in case the learned Judges of that 
case intended the meaning of the words 
‘appointment’ and | ‘nomination’ to be the 
same, we find ourselves unable to agree with 
the same. 

42. After having thus dealt with all 
the authorities which were cited by learned 
counsel for either parties, and the texts, we 
find that Syed Ghulam Abbas could nomi- 
nate the opposite parties as mutwallis and, 
therefore, after his death the opposite parties 
had rightly come in possession of the proper- 
ties of the waqf. 

43. Ameer Ali in his Muhammadan 
Vol. I, at page 259, observed as fel- 
ows:— 
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“In the law relating to waqf there are 
certain primary rules on which the principal 
doctors are in agreement. With regard to the 
subsidiary principles there is considerable 
divergence. The primary rules are (a) that 
the subject of the wakf should be dedicated 
in perpetuity; (b) that all human right should 
be divested therefrom; and (c) that it should 
be made non-heritable and inalienable. With 
regard to these there is consensus.” 


44. With regard to the subsidiary 
rules the same learned author has observed 
at page 258:— 

“The kazi is authorised to construe- libe- 
rally the legal principles and to apply them 
in a manner most consistent with justice and 
expediency.” . 


45. These observations thus make it 
clear that there is scope for construing libe- 
rally the legal principles which may be ap- 
plicable to the subsidiary rules relating to 
Mohemmedan wagf. In the present case we 
find that the question of the right of a mut- 
walli to nominate his successor even when 
he is in good health is a matter to be govern- 
ed by subsidiary rules. Accordingly, apply- 
ing the principles of equity, justice and good 
conscience we would like to hold that Syed 
Ghulam Abbas was entitled, and was not de- 
barred from nominating his successor by the 
document while he was in good health. 


46. It has been observed in Aziz Bano 
v. Mohemmed Ibrahim Husain, AIR 1925 All 
720 by Mukerji, J., that— 


“It is a proposition of Muhammedan 
jurisprudence that where there are two opin- 
ions on a point of Mohammedan Law, the 
court should accept only that opinion which 
is in consonance with justice, equity and good 
conscience. (See Preface, Volume II, Ameer 
Ali’s Muhammedan Law, p. D. 

47. Suleiman, J., also found in that 
case that it is the duty of the courts in cases 
of divergent opinion to accept the view which 
is more in accordance with equity, justice 
and good conscience. 


48. It is not only in cases wnere there 
is a divergence of opinion that the principles 
of equity, justice and good conscience can be 
applied, but also, according to Tyabji, in 
other cases the aid of these principles can be 
taken. In Tyabjis Muhammedan Law (4th 
Edition) in paragraph (sic) it is stated: 


“In the absence of an express or implied 
rule of law or custom the court will either 
follow the analogy of the law in similar ins- 
tances or decide the matter in accordance 
with justice, equity and good conscience. That 
expression is generally interpreted to mean 
rules of English law if found applicable in 
Indian society and circumstances.” 


49, Hence having found that the right 
of a mutwalli to make nomination of his suc- 
cessor in good health could be in consonance 
with justice, equity and good conscience, we 
hold that Syed Ghulam Abbas had possessed 
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the said right at the time when he nominated 
the opposite parties as mutwallis. 


50. The question that now arises for 
consideration is as to whether .the Board 
could still exercise its power under Sec. 48: 
and appoint the applicants as mutwallis in 


‘spite of the fact that opposite parties were 


rightly entitled to function as mutwallis. Sec- 
tion 48 of the Act reads thus:— 


“48. Emergency Powers of Board when 
Office of Mutwalli of wagf vacant — With- 
out prejudice to the generality of the powers 
conferred by clause (O) of sub-section (2) of 
Section 10, the Board may, where there is 
a vacancy in the office of Mutwalli of a 
wagi— ` ; 
(a) appoint any person to act as Mut- 
walli for such period and on such conditions 
as it thinks fit; or l 


(b) by notification in the Official Gazette 
assume direct management of the waqf for 
such period not exceeding five years as may 
be specified in the notification. 


“Provided that in the case of a waqf 
created by a deed, the Board may act under 
this section only if there is no one compe- 
tent to be appointed as Mutwalli undet the 
terms of such deed.” 


51. A reading of the aforesaid section 
would indicate that there are two require- 
ments of this section before the power under 
it could be exercised. These requirements are 
(1) that there should be a vacancy in the 
office of mutwalli, and (2) that the Board 
may act if no one competent to be appoint- 
ed as mutwalli under the deed was available. 
In view of our finding that opposite parties 
were validly nominated mutwallis by Syed 
Ghulam Abbas there was no vacancy in the 
office of mutwalli in the year 1953 and in 
the years 1963 and 1969 when the orders 
under Section 48 of the Act were passed by 
the Board. The Board could not treat the 
office vacant on the ground that the nomina- 
tion of the opposite parties was invalid. Apart 
from this, we further find that in the present 
case the waqf was created by a deed and 
therefore the Board could act under the sec- 
tion only if no one competent to be appoint- 
ed as mutwalli under the terms of the se‘d 
deed was available. As according to us © ` 
opposite parties were competent under the 
deed to function as mutwallis, the Board had 
no power to appoint the applicants under 
Section 48 of the Act. | 


52. In view of the finding that the 
opposite parties were entitled to function as 
mutwallis it is not necessary for us to ex- 
press any opinion on the question as to whe- 
ther these opposite parties by virtue of be- 
ing de facto mutwallis became de jure mut- 
wallis. It is further not necessary for us to 
decide the question as to whether the Board 
could exercise the power under Section 48 
even if the opposite parties were de facto 
mutwallis and were working in that capacity 
on the dates the orders were passed. 
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53. We thus find that the award of 
the tribunal holding that the applicants are 
not entitled to a direction to the opposite 
parties to hand over possession of the waqf 
properties to them is correct and it does no 
need any interference by us. 


54, We, therefore, dismiss the ap- 
plication with costs to opposite parties 1 to 4, 


Application dismissed. 
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of Letters Patent Appeals) (Amendment) Act 
(1972), Section 4 — Scope — Is retrospec- 
tive —— Abolishes all special appeals irrespec- 
tive of the date of filing of the writ petitions. 


Brief Note: — (A) The right to file ap- 
peal against an order of a Single Judge was 
conferred by Clause 10 of Letters Patent read 
with the provisions of the Amalgamation 
Order. The mere fact that the Court was 
not bound to grant relief will not affect the 
tight of the party to file the appeal or affect 
the nature of that right. The petitioner. ac- 
quires a right to file an appeal on filing a 
writ petition, if the petition was decided by 
a Single Judge and such a right was a vested 
right. (Para 8) 

But except for special appeals pending 
on 17-8-1972, all special appeals arising out 
of revenue suits or consolidation proceedings, 
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JUDGMENT:— Upon a difference of 
opinion between Satish Chandra, J., and 
N. D. Ojha, J., the following question has 
been referred to me: 

“Whether this appeal is maintainable ?” 


2. The question has arisen in the fol- 
lowing - circumstances:— 


3. The appellants filed a suit in the 
revenue Court under the U. P. Zamindari 
Abolition and Land Reforms Act for a dec- 
laration of their title to certain plots of land 
and for possession thereof. The suit was dis- 
missed by the trial Court. The judgment 
and the decree of the trial Court were up- 
held in appeal and in second appeal. The 
appellants then filed a writ petition under 
Article 226 of the Constitution in this Court. 
This was done in 1970. The writ petition was 
substantially dismissed by a learned Single 
Judge on January 17, 1973. This special ap- 
peal was filed on March 2, 1973. 


Oo A While the writ petition was pend- 
ing the U. P. High Court (Abolition of 
Letters Patent Appeals) (Amendment) Ordi- 
nance, 1972 (U. P. Ordinance No. 12 of 
1972) was promulgated by the Governor and 
came into force on June 30, 1972. The Ordi- 
nance was replaced by the U. P. High Court 
(Abolition of Letters Patent Appeals) Amend- 
ment) Act, 1972 (U. P. Act No. 33 of 1972). 
The Act came into force on August 18, 1972. 
Section 2 of this Act introduced a new Sec- 
ton 4 in the U. P. High Court (Abolition 
of Letters Patent Appeals) Act, 1962. Sec- 
tion 4 so introduced reads thus:— 


“4 (1) No appeal, arising from a suit or 
proceeding instituted or commenced, whether 
prior or subsequent to the commencement of 
the section, shall lie to the High Court from 
a Judgment or order of one Judge of the 
High Court, made in the exercise of juris- 
diction conferred by Article 226 or Arti- 
cle 227 of the Constitution, in respeet of a 
judgment, decree or order made or purported 
to be made by the Board of Revenue under 
the United Provinces Land Revenue Act, 
1901, or the U. P. Tenancy Act, 1939, or the 
Uttar Pradesh Zamindari Abolition and Land 
Reforms Act, 1950, or the Uttar Pradesh 
Urban Areas Zamindari Abolition and Land 
Reforms Act, 1956, or the Jaunsar-Bawar 
Zamindari Abolition and.Land Reforms Act, 
1956, or the Kumaun and Uttarkhand Zamin- 
dari Abolition and Land Reforms Act, 1960, 
or by the Director of Consolidation (includ- 
Ing any other officer purporting to exercise 
the powers and to perform the duties of 
Director of Consolidation), under the U, P, 
Consolidation of Holdings Act, 1953, any- 
thing to the contrary contained in clause 10 
of the Letters Patent of Her Majesty, dated 
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March 17, 1866, read with Clauses 7 and 17 
of the U. P. High Courts (Amalgamation) 
Order, 1948, or in any other law notwith- 
standing. 


(2) Notwithstanding anything contained 
in sub-section (1), all appeals pending be- 
fore the High Court on the date immediately 
preceding the date of commencement of this 
section shall be heard and disposed of as if 
this section had not been enacted.” 


Under Clause 10 of: the Letters Patent read 
with the provisions of the U. P. High Courts 
(Amalgamation) Order 1948, appeals (for- 
merly called Letters Patent Appeals and now 
called Special Appeals) lay from the judg- 
ments of the Single Judge in the exercise of 
Civil Appellate and Original Jurisdiction to 
Division Benches. The U. P. High Court 
(Abolition of Letters Patent Appeals) Act, 
1962, by Section 3 abolished Special Appeals 
against the judgments of Single Judges made 
in the exercise of Civil Appellate Jurisdic- 
tion. Section 4 which has now been intro- 
duced seeks to do the same in respect of 
judgments of the Single Judges in writ peti- 
tions under Articles 226 and 227 of the Con- 
stitution of India in certain classes of cases. 
A Full Bench of this Court has held the 
1972 Ordinance and the 1972 Act to be 
constitutionally valid. 


5. There is no doubt that Section 4 
abolishes certain Special Appeals against the 
judgments of Single Judges in writ petitions 
arising out of revenue suits and consolida- 
tion proceedings. The question is whether it 
abolishes Special Appeals also in those cases 
where the writ petitions were filed before 
Section 4 was introduced. The contention of 
the appellants is in such cases the litigants 
had, on the dates of the filing of the writ 
petitions, acquired a vested right of appeal 
and that this vested right has not been taken 
away by Section 4 either expressly or by ne- 
cessary intendment. 


6. The principles governing such 
cases are well settled. In Hoosein Kasam 
Dada (India) Ltd. v. The State of Madhya 
Pradesh, AIR 1953 SC 221, the Supreme 
Court laid down:— 

AEA EIEE a right of appeal is not 
merely a matter of procedure, it is a matter 
of substantive right. This right of appeal 
from the decision of an inferior tribunal to 
a superior tribunal becomes vested in a party 
when proceedings are first initiated in, and 
before a decision is given by, the inferior 
COUE siio Such a vested right cannot 
be taken away except by express enactment 
or necessary intendment. An intention to 
interfere with or to impair or imperil such a 
vested right cannot be presumed unless such 
intention be clearly manifested by express 
words or necessary implication.” 


These principles were reiterated by the Sup- 
reme Court in Garikapati Veeraya v. N. Sub- 
biah Choudhry, AIR 1957 SC 540 and in 
Mukund Deo v. Mahadu, AIR 1965 SC 703. 


T: Satish Chandra, J., has held that 
the right to file a Special Appeal against the 
judgment of a Single Judge in a writ peti- 
tion under -Article 226 or .227 of the Consti- 
tution is not a vested right. He has further 
held that the right to file such an appeal 
has been taken away by Section 4. On the 
other hand N. D. Ojha, J., has held that the 
right to file such a Special Appeal is a vest- 
ed right and that the vested right has not 
been taken away by Section 4 either express- 
ly or by necessary implication. 


8. Before me Sri V. K. Mehrotra, 
learned standing Counsel, bas not contended 
that the right to file such a Special Appeal 
is not a substantive right. What he has con- 
tended is that, since it is discretionary with 
this Court either to grant or to refuse the 
relief in a petition under Article 226 or 227 
of the Constitution and since the nature of 
the powers in the Special Appeal are also 
same, the right to file the Special Appeal is 
not a vested right. The argument is that 
unless the party can claim relief as of right 
in the appeal, the right to file the appeal 
cannot be said to be a vested right. It is 
difficult to agree with this contention. The 
right to file appeal was conferred by clause 10 
of Letters Patent read with the provi- 
sions of the Amalgamation Order. The mere 
fact that the Court was not bound to grant 
relief will not affect the right of the party 
to file the appeal or affect the nature of that 
right. In suits under the Specific Relief Act 
trial court has been given the discretion to 
grant or to refuse the relief claimed. Such 
suits are also governed by the dictum of 
the Supreme Court and the parties, on the 
date the suits are filed, acquire vested rights 
of appeal. Likewise, when a writ petition 
was filed in this Court the parties acquired 
a right to file an appeal, if the petition was 
decided by a Single Judge and such a right 
was a vested right. In my opinion, the ap- 
pellants acquired a vested right to appeal on 


the day in 1970 when they filed the writ 
petition. 


9, The question which then arises for 
consideration is whether this vested right has 
been taken away by Section 4. The answer 
to this question depends upon a proper inter- 
pretation of Section 4. This section can be 
divided into four parts. Tbe first part is 
the operative part and abolishes certain 
classes of Special Appeals. Substantively it 
says: 

No Special Appeal arising from a suit 
or proceeding instituted or commenced be- 
fore or after August 18, 1972, shall lie to the 
High Court. 


The second part sets out the classes of 
judgments against which the Special Appeals 
have been abolished. Such judgments are set 
out in the second part as:— 


Judgments of Single Judges of the High 
Court in writ petitions under Article 226 or 
227 of the Constitution against judgments, 
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decrees or orders of the Board of Revenue 
in certain revenue cases or of the Direc- 
tor of Consolidation in consolidation pro- 
ceedings. | 

The third part is the non obstante clause. This 
in substance provides that: 

Even though the Letters Patent read 
with Amalgamation Order or any other law 
confer a right to file Special Appeal such 
right in the class of cases mentioned earlier 
shall stand abolished. 
The fourth part is contained in sub-section 
(2) and it provides that: 

In spite of the abolition of the Special 
Appeals by sub-section (1) the appeals pend- 
ing in the High Court on August 17, 1972, 
shall not be abolished and shall be heard and 
disposed of as though they were competent 
appeals. ; 

18. The operative part of sub-section 
(1) abolishes all special appeals of the classes 
mentioned in the second part arising out of 
revenue suits and concolidation proceedings 
whether instituted or initiated before or after 
Section 4 came into force. Though in the 
heading of the section the word “abolition” 
has been used, in the text itself the words 
used are “ro appeal shall lie”. The 
words “shall lie? are equivalent to “shall be 
entertainatle” or “shall be maintainable”. 
They do not necessarily show that the provi- 
sion is pre-vective and not retrospective. The 
special arneals which have been abolished 
have been described with reference to the 
‘suits or proceedings out of which they arise 
and not with reference to the writ petitions 
or the jucoments of learned Single Judges in 
those writ petitions. It is true that such 
writ petitions and special appeals are not 
continuation of the suits or proceedings but 
they do arise out of the suits or proceedings. 
The use of the words “instituted or com- 
menced, whether prior or subsequent to the 
commencement of this section” show that 
the intention of the Legislature was that the 
provision was to operate retrospectively, 
otherwise there could be no purpose in using 
these words. It is not possible to agree 
with learned Counsel for the appellant -that 
these words are not material and should be 
treated as surplusage. Surplusage is not to be 
lightly attributed to the Legislature. To my 
mind, sub-section (1) abolishes all special ap- 
peals arising out of all revenue suits and 
consolidation proceedings whenever instituted 
or initiated irrespective of the date of the 
filing of the writ petition. 

11. I now come to sub-section (2). In 
substance, it says that in spite of the aboli- 
tion of special appeals by sub-section (1), 
special appeals which were pending on 
August 17, 1972, shall be maintainable. It 
was urged by learned counsel for appellants 
that sub-section (2) is a saving clause and not 
a proviso and that it could not be used to 
extend the scope of the main or operative 
clause because saving clauses are often add- 
ed by way of abundant caution. Saving 
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clauses are generally put in where one Act is 
repealed and.re-enacted by another, the scope 
and purport of both remaining the same. The 
effect is that the portion of the repealed Act 
remains in force as if the second Act had 
not been passed. A saving clause is used to 
establish an exception from the general na- 
ture of a statute, ie. to restrict a repealing 
list. In Shah Bhojraj Kuverji Oil Mills and 
Ginning Factory v. Subhash Chandra Yograj 
Sinha, AIR 1961 SC 1596 the Supreme 
Court has referred with approval to the ob- 
servations of Wood V. C. in Fitzgerald v. 
Champneys, (1861) 70 ER 958 that saving 
clauses are introduced into Acts which repeal 
others, to safeguard rights which, but for the 
saving, would be lost. Sub-section (1) of 
Section 4 does not repeal any Act and, there- 
fore, sub-section (2) cannot be said to be a 
saving clause. 

12. Sub-section (2) of Section 4 js 
clearly a proviso to sub-section (1). In Com- 
Taxes Board of 
Revenue, Madras v. Ramkrishan Shrikishan 
Jhaver etc., AIR 1968 SC 59 the Supreme 
Court has said:— 

. “We may. add that we are not precluded 
from looking at the proviso in interpreting 
the main part of the sub-section. We may 
in this. connection refer to the following pas- 
sage in Maxwell on Interpretation of Statu- 
tes, Eleventh Edition, at page 155 where it 
is observed:— 

“There is no rule that the first or en- 
acting part is to be construed without refer- 
ence to the proviso.” 

“The proper course is to apply the broad 
general rule of construction, which is that a 
section or enactment must be construed as 
a whole, each portion throwing light, if need, 
be, on the rest.” 

“The true principle undoubtedly is that 
the sound interpretation and meaning of the 
statute, on a view of the enacting clause, sav- 
ing clause and, proviso, taken and construed 
together is to prevail.” 

13. In Ishverlal Thakorelal Almaula 
v. Motibhai Nagjibhai, AIR 1966 SC 459, the 
Supreme Court has observed :-— 

“The proper function of a proviso is to 
except or qualify something enacted in the 
substantive clause, which but for the proviso 
would be within that clause. It may ordi- 
narily be presumed in construing a proviso 
that it was intended that the enacting part of 
the section would have included the subject- 
matter of the proviso.” 

14. Lash, J., in Mullina v. Treasurer 
of Surrey, (1880) 5 QBD 170 at p. 173 ob- 
served: — 

“When one finds a proviso to a section, 
the natural presumption is that, but for the 
proviso, the enacting part of the section would 
have included the subject-matter of the pro- 
viso.” 

Applying these principles to the present 
case, it appears that, but for sub-s. (2), spe- 
cial appeals pending on August 17, 1972, 
would also have fallen within the mischief of 
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sub-section (1) and would have stood abolish- 
ed. Obviously in the cases of pending spe- 
cial appeals the writ petitions must have been 
filed before Section 4 came into force, Sub- 
section (1), therefore, sought to abolish even 
such special appeals which arose out of writ 
petitions filed before Section 4 came into 
force. This shows that sub-section (1) is ret- 
rospective and abolishes all special appeals 
of the classes mentioned therein irrespective 
of the date of institution or commencement 
of the revenue suits or consolidation pro- 
ceedings and irrespective of the date of fil- 
ing of the writ petitions. 

15. There are two other circumstan- 
ces which support this conclusion. The state- 
ment of objects and reasons for introducing 
Section 4 says:— 

“With a view to reducing inconvenience 
and expense to litigants and delay in final 
disposal of cases caused by multiplicity of 
appeals the U. P. High Court (Abolition of 
Letters Patent Appeals) Act 1962 was passed 


abolishing appeals to the High Court from ' 


decisions of a Single Judge of that Court in 
the exercise of appellate jurisdiction in respect 
of decrees and orders made by subordinate 
civil courts.” 

“It has been felt that cases decided by 
the revenue courts under the U. P. Land 
Revenue Act, 1901, or U. P. Tenancy Act, 
1939, or the U. P. Zamindari Abolition and 
Land Reforms Act, 1950, or by the Director 
of Consolidation under the Consolidation of 
Holdings Act, 1953, should be treated simi- 
larly inasmuch as the parties concerned have 
the benefit of going through the hierarchy of 
revenue courts or consolidation authorities. 
It is, therefore, proper to abolish the appeals 
to the High Court from decisions of a Single 
Judge of the Court in exercise of jurisdiction 
conferred by Articles 226 and 227 of the 
Constitution in respect of such cases. With 
this view it is proposed to amend the U. P. 
High Courts (Abolition of Letters Patent Ap- 
peals) Act, 1962.” 

16. The object of Sections 3 and 4 
of the 1962 Act is to save all litigants from 
inconvenience and expense of filing special 
appeals. The object is applicable equally to 
these litigants who had filed their writ peti- 
tions before Section 4 came into force and 
to those litigants who filed their writ petitions 
thereafter. Since the object was to protect 
the litigants from some evil or abuse, it is 
legitimate to hold that the intention was to 
save and protect all such litigants who can 
be protected. If it is held that the special 
appeals arising out of writ petitions filed 
before Section 4 came into force, are not 
abolished, then a large number of litigants 
will not be saved from the evil or abuse from 
which the Legislature wanted to save them. 
Such an interpretation would partly defeat 
the object, of the provision. The object of 
the provision also points towards its being 
retrospective in operation. 

7. The language used in Section 3 
of the U. P. High Court (Abolition of Let- 
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fers Patent Appeals) Act 1962 is similar to 
the language used in the newly introduced 
Section 4. Section 3 reads: — 


“(1) No appeal arising from a suit or 
proceeding instituted or commenced, whether 
prior or subsequent to the enforcement of 
this Act, shall lie to the High Court from a 
judgment or order of one Judge of the High 
Court, made in the exercise of appellate ju- 
risdiction, in respect of a decree or order 
made by a court subject to the superinten- 
dence of the High Court, anything to the 
contrary contained in clause ten of the Letters 
Patent of Her Majesty, dated the 17th March, 
1866 read with clause 17 of the U. P. High 
Courts (Amalgamation) Order, 1948, or in 
any law notwithstanding. 


(2) Notwithstanding anything contained 
in sub-section (1) all appeals pending before 
the High Court on the date immediately pre- 
ceding the date of enforcement of this Act 
shall continue to lie and be heard and dis- 
posed of as hereinbefore, as if this Act had 
not been brought into force.” 

_ 18.. There can be no doubt that Sec- 
tion 3 is retrospective and abolishes all spe- 
cial appeals arising out of appellate judg- 
ments of Single Judges even where the right 
of appeal had become vested. Only special 
appeals which were pending were saved by 
sub-section (2). Since the object of Sec- 
tions 3 and 4 is the same and the language 
used is similar, it is reasonable to infer that 
the legislature intended both provisions to be 
retrospective and to abolish special appeals 
even where the right to file the special ap- 
peals has become vested in the parties. 


19. For the reasons stated above I am 
of the view that except for special appeals 
pending on August 17, 1972, all special ap- 
peals arising out of revenue suits or consoli- 
dation proceedings, whether the right to file 
the special appeals had become vested or not 
in the parties, have been abolished by Sec- 
tion 4. The appeal filed by the appellants 
was, therefore, not maintainable. 

20. The special appeal may now be 
laid before the. Bench concerned with my 
Opinion for necessary orders. 


Order accordingly. 
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plicable is either 120 or 144 and not 142 
(Articles 65 and 113 of the Limitation Act 
1963). 

Brief Note: — (A) Malguzari in Ku- 
maon District of U. P. is not a hereditary 
office.. Though a malguzar during his life- 
time can do whatever he likes with Padhan- 
chari lands granted to him by virtue of his 
office and for services rendered or to be ren- 
dered, on his death, his successor is entitled 
fo get all of it unencumbered.’ 

A suit for possession of malguzari lands 
by the appointed successor against person in 
possession brought immediately after his ap- 
pointment as such is governed by either Arii- 
cle 120 or Article 144 of the Limitation Act 
1908 and not by Article 142 thereof. 


The plaintiff in- the instant case cannot 
be said to be deriving his title from the pre- 
ceding Malguzar as he i.e., the plaintiff had 
been appointed independently, and not as an 
heir, of the previous malguzar and as such 
had an independent right to sue the defen- 
dants for possession. 


Thus as there was no unity of title be- 
tween the deceased and sticceeding Malguzars, 
adverse possession begun, but not completed, 
against the deceased malguzar, cannot be 
availed of against the successor malguzar. It 
is the nature of the service tenures or inam 
lands with reference to the offices in respect 
of which they are granted, which should be 


considered and there can be no generalisation ~ 


covering every variety of such inam or ser- 
vice tenure lands. 


The expression “plaintiff” will not take 


in the previous Malguzar in the instant case,: 


and therefore it cannot be said that the pre- 
sent plaintiff has been dispossessed or has 
discontinued the possession. In the circum- 
stances as Article 142 did not apply to the 
facts of the case, it will be governed by 
either Article 120 or-Article 144 of the old 
Limitation Act. In either case, the time 
from which the period began to run was the 
date on which the plaintiff was appointed 
the Malguzar ie. on 5-2-1960. The suit 
is, therefore, within time whichever of the said 
two Articles be held to be applicable: to the 
facts of the case. AIR 1935 Mad 449 and 
AIR 1922 PC 154 and AIR 1919 Mad ‘798 
(2) and AIR 1929 All 223 and AIR 1938 All 
136, Rel. on. Case law reviewed. 
(Paras 9, 18, 23, 25) 
Cases Referred: ‘Chronological Paras 
AIR 1962 Mys 253, Mohd. Isak Saheb v. 
Najaruddin 24 
AIR 1946 Pat 207 = ILR (1945) 24 Pat 251, 
Sajib Mian v. Lango Urson 23 
AIR 1941 Mad 217 = 1940 Mad WN 404, 
Adinarayana v. Appan Srirangachariar 18 
AIR 1938 All 136 = 1938 All LI 4, 
Jaint Singh v. Nand Ram 25 
AIR 1935 Mad 914 = 1935 Mad WN 1071, 
Ramalingam v. Veerabhadradu 17, 19 
AIR 1935 Mad 449 = 1935 Mad WN 503, 
Rajagopala Naidu v. Ramasubramania 
Ayyar 16 
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34 Bom LR 967, 
Pad- 
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AIR 1932 Bom 464 = 
Swamirao Shriniwas v. Bhimabat 


uppa 9, 11 
AIR 1931 Bom 24 = 32 Bom LR 1398, Tuka 
Lakhu v. Ganu Vithu 9, 10 
AIR 1930 Lah 46 = 123 Ind Cas 835-b, 
Gurdwara Committee v. Karam Singh 22 
AIR 1929 PC 158 = 1929 All LJ 568, 
Skinner v. Naunihal Singh 21 
AIR 1929 All 223 = 1929 All LJ 309, Gaje 
Singh v. Mt. Uchhaba ° 25 
AIR 1928 Bom 377 = 30 Bom LR 980, 


Gulabbhai’v. Bhagvan Kesur 9, 10, i! 
AIR 1923 PC 205 = 25 Bom LR 1005, 
Madhorao v. Raghunath 10, 17 


AIR 1922 PC 96 = 48 Ind App 244, Venkata 
Jagannadha v. Veerabadrayya 17 
AIR 1922 PC 154 = 40 Mad LJ 537, 
Malayandi Appayasami Naicker v. Midna- 
pore Zamindary Co. Ltd. 6, 13 
AIR 1921 Mad 595 = 41 Mad LJ 450, Sub- 
ramania Gurukkal v. Ammakannu aa 


AIR 1920 Lah 209 = 55 Ind Cas 335, 
Ghulam Muhammad v. Ahmad Khan 22 
AIR 1919 Mad 798 (2) = ILR (1918) 41 
- Mad 749, Midnapore Zamindari Co. Ltd. 
v. Malayandi Appayasami Naicker 6, Pe 
AIR 1918 Mad 675 = 33 Mad LI 26, Raja 
of Palghat v. Raman Unni 14 
ILR (1905) 32 Cal 129 = 31 Ind App 203 
(PC), Jagadindra Nath Roy. v. Hemant 
Kumari Debi 20 
ILR (1900) 23 Mad 27! = 27 Ind App 69, 
Ghanasambanda Pandara v. Velu Panda- 
ram © 47 
ILR (1896) 23 Cal 536, Nilmony Singh v. 
Jagabandhu Roy 19 
ILR (1885) 9 Bom 198 (FB), Radhabai v. 
Anantrav Bhagvant Deshpande 9, 10 
(1875) 2 Ind App 145, Prosunno Kumari 
Debya v. Golab Chand Baboo 19, 20 
(1861-1863) 9 Moo Ind App 66, Naragunty 
v. Vengama Naidoo 12 
Yudhisthir, for Applicant; L. M. Pant, 
for Respondent. 

JUDGMENT :— This is the plaintiff’s 
appeal. The trial Court decreed the suit but 
the lower appellate Court dismissed it on the 
ground of limitation. 


2. The brief facts are these: The 
plaintiff was appointed a Malguzar or Padhar 
of the Vilage Adhyali in the district o: 
Almora in 1960. Formerly one Bal Mukund 
Sah was the Malguzar of the said village and 
he died in 1954. The plaintiff claimed to be 
entitled to the possession of the land in dis- 
pute on the ground that the said land was 
Padhanchari land attached to the office of 
Malguzar. Formerly, the land was held by 
Bal Mukund as the Malguzar and subsequ- 
ently, the plaintiff on his appointment to the 
said office became entitled to the same. The 
defendants-respondents were alleged to have 
been inducted into possession by Bal Mukund 
and to have been in permissive possession 
from the fatter. With his appointment as 
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the Malguzar in 1960, the plaintiff claimed 
to have become entitled to the possession of 
the land in dispute but as the defendants 
denied to part with possession, therefore, they 
were liable to be dispossessed and were also 
liable to pay damages for illegal occupation. 


3. The defendants contested the suit. 
They claimed that through their predecessors 
they held the land for the last 80 years be- 
fore the institution of the suit. It was denied 
that they held permissive. possession from 
the previous Malguzar Bal Mukund. The 
possession was claimed to be hostile and the 
defendants claimed to be hissedars of the 
land jn suit. The suit was alleged to be time- 
barred. 


4. The triel Court decreed the suit 
on the basis of the following findings :— 


. (1) The plaintiff was entitled to the pos- 
session of the land in dispute by virtue of 
his appointment as the Maleuzar. In other 
words, the land was in the nature of service 
tenure, 


(2) The defendants did not have permis ; 


sive possession of the land from Bal Mukund 
but held the same adverselv-since 1947-48. 

< A3) The defendants’? claim to have been 
in possession of the land for 80 years prior 
to the suit was incorrect, 


(4) The plaintiff or the previous Maleu- 
zar, Bal Mukund. did not have possession 


within 12 years of the date of the suit. How- . 


ever, the said fact did not matter as the 
land belonged to the State. 


(5) The defendants did not hold the land 
as hissedars. As stated above, it was: Mal- 
guzari land, that is. land to which the Mal- 
guzar was entitled by virtue of his office. 

(6) The defendants could acquire title by 
adverse possession only if their adverse pos- 
session lasted for at least 60 vears as the 
land was owned by the State and the plain- 
tiff was a rent-free tenant of the came, He 
did not hold any proprietary title in the 
same. 

The lower apnellate Court maintained 
the aforesaid findings except on the question 
of limitation. According to the said Court. 
the suit was time-barred under Article 142 
of the old Indian Limitation Act. The 
60 years adverse nossession against the State 
was not complete. hence the State could evict 
the defendants but the plaintiff conid not 
evict them as the rule of 12 years’ limitation 
was applicable to his suit. It was observed. 


“This suit, therefore, is clearly a suit by 
a person entitled to possession against a 
trespasser who entered into possession after 
forcibly dispossessine the predecessor-in-in- 
terest of the plaintiff.” 
The suit was, therefore. dismissed as time- 
barred by the said Court. 


5. In this second appeal, I have heard 
at length Shri Yudhisthir the learned counsel 
for the plaintiff anpvellant and Shri L. M. 
Pant, the learned counsel for the defendant- 
respondents, 
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6. Shri Yudhisthir’s contention is that 
looking to the special nature of the suit plots 
with reference to the land tenures prevalent 
in Kumaun region, the defendants-respond- 
ents could not acquire any adverse title in 
the said plots. No one can acquire adverse 
rights against the Padhan because he is not 
the owner of the land. He holds the same 
on behalf of the State as service tenure i.e., 
in lieu of cash remuneration. The learned 
counsel placed reliance on the following 
passage from Stowell’s Manual of the Land 
Tenures of the Kumaun Division (1954-Ed.). 


__ “The Malguzar is thus primarily respon- 
sible for the revenue of his village or villages 
with the hissedars behind him. His remune- 
ration (compare Section 144 of the Act) con- 
sists of either padhanchri land (held rent-free 
as a tenant of Government) or if the revenue 
of such land be not equivalent to 5 per cent. 
of the revenue of the mah-maal, then to a 
cess on the revenue to make up the 5 per 
cent. He is also exempted from service as 
a coolie, “a distinction much prized.” as Mr. 
Pauw says.” (p. 109). 


“As mentioned above the padhan’s re- 
muneration commonly takes the form of 
padhanchri land, which is held by him. rent 
and revenue-free, as sirtan of the State as his- 
Sadar (Cf. Mr. Pauw page 42); but where its 
revenue at the village rate would not be 
equivalent to S per cent. on the village jama, 
or where there is no padkanchari land, he 
receives a cash on the revenue to make up 
the 5 per cent. The padhanchari land is a 
very old institution in Kumaun. In Mr. 


-Traill’s time the padhan was remunerated 


“by fees on marriages and a small portion of 
Jand set apart for the purpose.” Mr. Batten 
in somewhat vague rules left the remunera- 
tion to “mutual agreement” or “panchayat.” 
The padhanchari lands were made over rent- 
free according to the, actual amount found 
fo be held in that way; when there were 
none, he did not create any, except with the 
villagers’ consent; but if the dues were “too 
small” he allowed a money equivalent of 
about 6% per cent. on the revenue. At Mr. 
Beckett’s settlements the remuneration was 
finally fixed at 5 per cent. in land or cash 
on the basis of the lands actually held. About 
the cash remuneration no difficulties arise; 
but about the land there are not infrequent 
disputes. Old maurusi padhan families often 
try to assert proprietary title or other special 
right in the land. It is improbable that in 
some cases the padhanchari land was ori- 
ginally part of the padhan’s own family land. 
on which the revenue was remitted as his 
remuneration. 


The modern principle, however, recogni- 
ses no right in it beyond that of a rent-free 
tenancy and the Jand is strictly attached to 
the office. whatever family may hold the 
latter. The RBoard’s order No. 704/II-18, of 
the 29th April. 1886, laid it down that a 
malguzar can do what he likes with padhan- 
chari land for his lifetime, but on his death 
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his successor must 
bered. 

Similarly Mr. Ross, Commissioner, in 
Bachua versus Ramua and others of Ladholi, 
Darun (order of 12th September, 1887), ruled 
that no one can acquire rights in such land 
adverse to the padhan; each succeeding 
padhan must succeed to it unencumbered. He 
can give it out to tenants during the term of 
his padhanship, but at his death or dismissal 
the rights of the tenants lapse. 


In the famous Bhaltgaon, Talla Glwar 
case, which went on at intervals from 1834 
to 1895, it was finally decided that the heirs 
of an ex-padhan (or series of padhans) can- 
not claim to hold the padhancharj land’ on 
‘payment of rent, however, long the family 
may have held it. The new padhan can evict 
them. In this village the padhanchari land 
was very extensive and valuable. 


The final decision on this point was 
given by Colonel Grigg, Commissioner on 
the 14th May, 1895 (Nand Lal versus Musam- 
mat Dharm Sundari and others); but the par- 
ties were still fighting over possession, tres- 
pass, mesne profits, rent, etc. six or seven 
years later.” ; 

The learned counsel further contended 
that the cause of action accrued to the plain- 
tif o-'v on 5-2-1960 when he was appointed 
the Nh’ :lguzar and the suit which was filed 
in 1962 ‘was, therefore, within time. He 
further contended that the instant case should 
be distinguished from those cases where 
heredi‘ary succession is involved: in the latter 
there is unity of title but in the instant case, 
there was no unity of title between the 
former Malguzar Bal Mukund Sah and the 
presen! Malguzar, the plaintiff. To emphasise 
the nature of service tenure, reliance was 
placed on Malayandi Appayyasami Naicker 
v. M‘dhnapur Zamindari Co. Ltd., 40 Mad 
LJ 537 = (AIR 1922 PC 154) and the 
Midnappore Zemindari Company, Limited 
v. Appayasami Naicker, 41 Mad 749 = (AIR 
1919 Mad 798 (2)). ' 


7. In contesting a point made by Shri 
L. M. Pant, learned counsel for the respond- 
ents, based on the consequences of vesting 
under Section 5 of the Kumaun and Uttara- 
khand Yamindari Abolition and Land Re- 
forms Act, 1960 as amended by U. P. Act 
No. 12 of 1965, Shri Yudhisthir contended 
that the office of Malguzar or the Padhan 
has not been abolished with the coming into 
effect of the said Act even though his func- 
tion to collect the land revenue has ceased. 
The Padhan or the Malguzar performed 
other functions also such as police function 
and he continues to perform the said func- 
tions. In this connection the learned counsel 
placed reliance upon the following passage 
from Stowell’s Manual occurring at page 108: 

“The padhan or malguzar — “Sadar 
malguzar” as Sir Henry Ramsay and Mr. 
Beckett called him—is the head of the village 
community, collects the revenue and is alsa 
a police officer; he manages the village coms 


get all of it unencum- 
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mon Jand and its affairs generally, subject to 
the approval of the hissedars, and provides 
coolies for carriage, etc., according to custom. 

8. Shri L. M. Pant, learned counsel 
for the respondents contended that in this 
second appeal we must notice a new develop- 
ment which arose in consequence of the en- 
forcement of the Kumaun and Uttarkkhand 
Zamindari Abolition and Land Reforms Act, 
1960 as amended by U. P. Act No. 12 of 1965. 
Section 4 provides for the vesting of all the 
tights, title and interest of hissedars in res- 
pect of Khaikari land in the, State free from 
all encumbrances. Section 5 lays down the 
consequences of such vesting. The section 
and its clause (a) have been relied upon by 
the learned counsel and, therefore, I am 


quoting the same below :— 


“5. Consequences of acquisition or noti- 
fication under Section 4. When a notifica- 
tion under Section 4 has been published in 
the official Gazette, then, notwithstanding 
anything contained in any contract or docu- 
ment or in any other law for the time being 
in force and save as otherwise provided in 
this Act the consequences as hereinafter set 
forth shall, as from the beginning of the ap- 
pointed date, ensue with respect to the area 
to which the notification relates (hereinafter 
called the notified area), namely,— 

(a) all rights, title and interest of hissedars 

in the khaikari land and its sub-soil in the 
notified areas including rights, if any, in 
mines and minerals shall cease and be vested 
in the State of Uttar Pradesh free from all 
encumbrances.” 
Shri Pant’s contention is that as the hissedars . 
have lost their rights, title and interest in 
the land, their liability to pay the land re- 
venue has also ceased and hence the Mal- 
guzar or the Padhan (as he is known in the 
Kumaun Division} has ceased to be entitled 
to the benefit of land as service tenure. He 
was so entitled because he had to collect 
revenue from the hissedars and pay the same 
to the State. In other words, the plaintiff's 
suit, it is contended has ceased to be main- 
tainable. and in any case no effective decree 
can be passed after the promulgation of the 
said Act. Shri Pant next contended that the 
lower appellate Court was right in holding 
that Article 142 barred the suit. He con- 
tended that the plaintiff derived his title from 
his predecessor-in-interest, Bal Mukund, and, 
therefore, limitation began to run against the 
plaintiff from the year 1947-48 when the 
defendants began their adverse possession 
against Bal Mukund. Moreover, the plain- 
tiff ceased to have the right to get back pos- 
session if the plaintiff and his predecessors-in- 
interest ceased to be in possession within the 
last 12 years of the date of the suit even 
though the rights of the plaintiff and his 
predecessor-in-interest flowed from the State 
and ther be deemed to be entitled to the pos- 
session f the land in dispute on behalf of 
the State. 

9, The crux of the matter lies in ex- 
amining whethst the lower appellate Court 
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was right in its view that the plaintiffs suit 
was “by a person entitled to -possession 
against a trespasser who entered into pos- 
session after forcibly dipossessing the pre- 
decessor-in-interest of the plaintifi—” In other 
words, we have to decide whether the plain- 
tiff in the instant case could be said to be 
deriving his title from the preceding Mal- 
guzar, Bal Mukund. In this connection the 


definition of the expression “plaintiff” in the - 


Indian Limitation Act may be examined. *In 


the new Act,- i.e. the Limitation “Act, 1963, -: 


it has been defined in Section 2 (i). 
definition runs-as under: 


“Plaintiff” includes— 


(iy any person from or .through whom 
a plaintiff derives his right to sue; 


The 


(ii) any person whose estate is repre- 


sented by the plaintiff as executor, adminis- 


_ 


trator or other. representative.” ~ 


The new definition is more comprehensive 
than the old definition’ in Section 2 (8) of 
the Indian Limitation Act, 1908 where it 
was laid down,’ i 


“ “plaintiff” includes any person from or 
through whom a plaintiff derives his right 
to sue.” l 
However, in the instant case, it is the old 
Act which governs the relationship of the 
parties and we have to examine the position 
with reference to the definition in the old 
Act. This is so because of Section 31 (b) 
in the new Act which lays down: 


“31 Provision as to barred or pending 
suits, etc. Nothing in this Act shall— 
(A) aaa 


(b) affect any suit, appeal or application 
instituted, preferred or made before, and 
pending at, such commencement.” 


Admittedly, the suit was instituted in 1962 
before the enactment of the new Act. How, 
can it be said that in the instant case the 
plaintiff derived his right to sue the defend- 
ants from Bal Mukund Sah, the previous 
Maleuzar. In my opinion, it is possible to 
hold to that effect (sic). The plaintiff had been 
independently appointed in 1960 as the Mal- 
guzar to the said office and he has an in- 
dependent right to sue the defendants for 
possession of the land. He does not derive 
his title or his right to sue from the previous 
Maleuzar, Bal Mukund, in this view of the 
matter, I think, Shri Yudhisthir’s contention 
is correct that the plaintiff had an independ- 
ent cause of action on his appointment to 
the office of the Malguzar. Admittedly, dur- 
ing the regime of Bal Mukund the defendants 
had not perfected their claim by adverse pos- 
session. The finding of the courts below is 
that such possession started from 1947-48 and 
Bal Mukund died in 1956. It is a hypothe- 
tical question as to what would have been 
the position if a period of 12 years had ex- 
pired during the lifetime of Bal Mukund. 
Between 1956 and 1960 there was no Mal- 
guzar and, therefore, there was none fo sue 
the defendants for possession. In such a 
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situation it is difficult to hold that the limita- 
tion was running against the plaintiff even 
though there was none between the said years 
capable of suing the defendants for posses- 
sion. This view is in accord with the passage 
which has been extracted from Stowell’s 
Manual in the foregoing portion of the judg- 
ment. In this connection a useful examina- ' 
tion may be made. of the cases where the 
courts have examined the question of -adverse 
possession with reference to service tenure 
lands: However, even though the discussion 


may be illuminating, still we have to bear 


in mind that the nature of service tenure 
lands or inam lands is not the same. It 
varies according to the context and keeping 
in mind this aspect of the matter I go on to` 
discuss the cases which have been cited be- 
fore me. The Bombay cases are: 

(1) Radhabai and Ram Chandra Konher 
v. Anantray Bhagvant Despande, ILR (1885) 
9 Bom 198 (FB). 
=e (2) Gulabbhai v. Bhagvan, AIR 1928 Bom 

(3) Tuka v. Ganu, AIR 1931 Bom 24. 

(4) Swamirao v.- Bhimabai, AIR 1932 
Bom 464. o 

10. Except AIR 1928 Bom 377, all 
the three cases related to watan lands and in 
ILR (1885) 9 Bom 198 (FB) it was emphasised 
that the office of the watandars was heredi- 
tary office. Indeed, the Bombay Act III of 
1874 regulating the appointment and func- 
tioning of watandars is styled as Bombay 
Hereditary Offices Act 1874. In this back- 
ground the Full Bench in ILR (1885) 9 Bom 
198° (FB) laid down that: 


“In the absence of fraud and collusion, 
adverse possession for twelve years during 
the lifetime of one holder of service watan 
lands is a bar to succeeding holders.” 


The correctness of certain observations of 
the Full Bench seemed to suffer a doubt on 
account of the observations of their Lordships 
of the Privy Council is Madhorao v. Raghu- 
nath, AIR 1923 PC 205. However, the 
Division Bench in AIR 1931 Bom 24 held 
that ILR (1885) 9 Bom 198 (FB) was nof 
overruled by the Privy Council and laid down 
good law. The Division Bench laid down: 


“In case of an absolute sale of watan 
lands, the adverse possession begins to run 
from the death of the alienor and if the 
succeeding watandar fails to recover posses- 
sion within 12 years, he is barred and the 
succeeding watandars claiming title as heirs 
of the previous watandar are similarly 
barred.” 

However, the basis of the said rule was made 
clear in these words: l 

“A succeeding watandar derives his title 

as son and heir of the watandar which is 
capable of being barred and extinguished by 
adverse possession.” 
Lastly, the Division Bench held on the terms 
of the said statute of 1874 that the Collector 
can set aside unauthorised alienation irrespec- 
tive of the law of limitation. 
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11. In AIR 1932 Bom 464 a learned 
single Judge of the Bombay High Court 
followed the law laid down in AIR 1931 
Bom 24 and held: 

“As a succeeding watandar derives his 
title to the watan lands as heir of the pre- 
ceding watandar, the period of adverse pos- 
session, which begins during the lifetime of 
the preceding watandar must be taken into 
account to determine the question whether 
the person who has continued in adverse pos- 
session has acquired a title as against the 
succeeding watandar by such possession.” 


All these cases, therefore, proceeded on 
the basis that the succeeding watandar (suc- 
ceeding according to the law of inheritance) 
derived his title and right from the preced- 
ing watandar. AIR 1928 Bom 377 was a 
case which arose under the Bombay Bhagdari 
Act, and it was held that the Bhagdari lands 
are amenable to adverse possession as any 
other property. Bhagdari Act is a comple- 
tely different enactment and Justice Patkar 
himself emphasised his aspect of the matter 
at page 380. His Lordships observed: 

“In the case of watan property, the State 
is really the owner, and the property is given 
for service whereas the reason of the enact- 
ment of the Bhagdari Act, was to protect 
Government in collecting the revenue from 
the village.” 

Therefore, no useful purpose will be served 
by further discussing the said authority. 


12. So far as the Madras cases are 
concerned, again the main aspect in all the 
said cases seems to be that the plain- 
tifs who sued for possession in the 
said cases were held to be heirs and succes- 
sors of the predecessors who held the offices 
in question. In ILR (1918) 41 Mad 749 the 
case related to a palayam. Chief Justice 
Wallis followed the description of palayagars 
as given in Willson’s Glossary and which 
description had been approved by the Judi- 
cial Committee in Naragunty case (1861-1863) 
9 Moor Ind App 66. Palayagars were “ori- 
ginally petty chieftains occupying usually 
tracts of hill or forest, subject to pay tribute 
and service to the paramount power, but sel- 
dom paying either, and more or less indepen- 
dent; but as having, at present, since the 
subjugation of the country by the East India 
Company, subsided into peaceable land- 
holders.” The plaintiff in the case before 
the. Madras High Court was setting up a 
claim on the basis that the alienation of the 
estate by his grandfather and father was in- 
valid as the estate was held as service tenure 
and the holder had to render military and 
police duties, when called upon to do so. 
Therefore, it was contended that the estate 
was inalienable and the plaintiff was not 
bound by the acts of his grandfather and 
father. The suit was decreed by the trial 
Court but the High Court dismissed the suit 
holding that the rendition of military and 
police duties stood abolished before the aliena- 
tion took place. The point was emphasised 
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that “an unsettled palayam in the presidency 
of Madras resembles a Zamindari, is heredi- 
tary in its character and is alienable for the 
debts of the previous holder or the holder 
for the time being, so as to bind the suc- 
cessors.” This is a feature which distin- 
guishes the Madras case from the case be- 
fore me. 


13. In 40 Mad LJ 537 = (AIR 1922 
PC 154) the Privy Council affirmed the judg- 
ment of the Madras High Court in ILR (1918) 
41 Mad 749 = (AIR 1919 Mad 798 (2)). 
In fact, the appeal decided by the Privy 
Council was from the aforesaid judgment of 
the Madras High Court. Though the Privy 
Council held that the police service tenures 
were abolished in 1916 by the Government 
of Madras i.e. subsequent to the alienation 
by the plaintiff ’s predecessors (contrary to the 
finding of the Madras High Court in this 
respect), still it was held by the Privy Council 
that it was not proved that the palayam had 
in fact been held on police service tenure. 
The point is, however, not really material. 

14, In Raja of Palghat v. Raman 
Unni, ATR 1918 Mad 675 the Division Bench 
examined the question with reference to a 
Stani under the Malabar Law. Again, the 
Division Bench emphasised the hereditary 
character of the Stani. It was observed: 

“The next in succession is his own heir. 
The fact that in Stanoms, the strict rule of 
Marumakkatayam succession is not follow- 
ed is no reason for saying that the successor 
is not the heir of the last stani. The impor- 
tant pre-requisite in all cases of Stanoms is 
that the first and other Stanoms should all be 
held by the members of the same family.” 

In this context the Division Bench laid 
down : 

“For the purposes of limitation stani 
is deemed to be the heir of his predecessors- 
in-office and is bound by defendant’s acts of 
adverse enjoyment against the previous holder. 
The plaintiff cannot claim exemption from 
limitation on the ground that the suit was 
brought within 12 years of his succession to 
the Stanom.” 


This case is, therefore, again distinguishable 
from our case on the ground ‘that we are 
not concerned here with a situation where 
the plaintiff could be said to be an heir of 
the previous Malguzar, Bal Mukund. 


15. In Subramania Gurukkal v. Am- 
makannu Ammal, AIR 1921 Mad 595 the 
case was one of hereditary succession and, 
therefore, it was held that: i 


“Where lands constituting the emolu- 
ments of an office have been held by a per- 
son not entitled to the office for more than 
12 years as an owner (and not as a mere 
mortgagee or lessee) he gets an absolute and 
indefeasible right thereto against all the suc- 
ceeding office-holders also.” 


Mr. Justice Spencer clearly stated: 


“I am unable to accept the suegestion 
that each successive holder of the office gets 
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on appointment a fresh right to sue to re- 
cover the emoluments. I think that S. 28 
of the Limitation Act will operate to extin- 
guish not only his right but also the right 
of all who claim to succeed him by virtue 
of an hereditary line of succession.” 
(Emphasis mine) 

The case is, therefore, distinguishable, 

16. In Rajagopala v. Ramasubra- 
mania, AIR 1935 Mad 449 there is not much 
which can be said to be relevant to the pre- 
sent controversy as the dispute was really 
decided upon the basis that the plaintiff's suit 
could not succeed as his right to recover 
the office itself had become time-barred under 
Article 120 of the Limitation Act. However, 
it was laid down that suits to recover posses- 
sion of an office which is not hereditary are 
governed by Article 120 of the Limitation 
Act. In a way it supports the view which 
I am taking in the instant case. 


17. In Ramalingam v. Veerabadradu, 
AIR 1935 Mad 914 Mr. Justice Varadachariar 
laid down: 


“A person remaining in possession of 
the lands adversely to an office holder of a 
service inam cannot thereby acquire a right 
to remain in possession even as against suc- 
ceeding office-holders.” 


Mr. Justice Varadachariar distinguished 
Ganasambanda Pandara v. Velu Pandaram, 
ILR (1900) 23 Mad 271 and thought that two 
other decisions of the Board reported in 
Venkata Jagannadha v. Veerabadrayya, AIR 
1922 PC 96 and Madhava Rao Waman v. 


- Ragunath Venkatesh, AIR 1923 PC 205 justi- 


fied the conclusion which he reached. I think 
this is a direct case in support of the view 
which 1 am taking in the instant case. In 
the Madras case a distinction was made be- 
tween the hereditary nature of the office and 
the emoluments in respect of such office being 
considered as a hereditary proprietary right. 
To quote from the said judgment: 


“As will be seen from the preamble to 
Regulation 6 of 1831, the underlying idea 
is that these lands are attached to the office 
by the State as wages of the office holder for 
the time being and it will be scarcely correct 
to speak of the office-holder as having pro- 
prietary right or interest: therein. It is one 


. thing to say that the office is hereditary but 
; another thing to say that the emoluments are 
‘ held and enjoyed by the successive holders 


of the office in a kind of hereditary proprie- 
tary right. Jf the correct view is that the 
office holder for the time being is only en- 
titled to the usufruct of the lands, it becomes 
intelligible why it has always been the policy 


. of the law to prohibit alienation of these 


æ on 


lands by the office-holder for the time being 


A 


In our case it is not necessary to bring 
the said distinction because the office of 
Malguzar has not been shown to be heredi- 


tary in nature. The appointment is by selec- 
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tion. The instant case is, therefore, on a 
better footing than the Madras case. 
18. In Adinarayana v. Appan Sriran- 


gachariar, AIR 1941 Mad 217 it was laid 
down: 


_ “No doubt the alienation of a village ser- 
vice inam which is prohibited by the special 
law relating to such service inasms, does not 
avail as against the succeeding office-holder 
in the sense that the possession of the alienee 


‘will not be adverse to the latter till he suc- 


ceeds to the office; the same reasoning can- 


I temple service 
inams. 


Public policy requires that even the 
transferor should not divest himself of the 
income from the land granted to him as 
mam subject to the condition of performing 
services of a public character, and therefore 
In cases of alienations of temple service 
Inams which are void as being opposed to 
public policy and also to the provisions of 
Section 6 (h), T. P. Act, the transfer must 
be regarded as being void from the date of 
the transfer; and the possession of the alienee 
must be deemed to be adverse from that date 
and it must continue to be adverse. The 
person who succeeds on the death of the 
alienor in such a case cannot be said to have 
acquired then only for the first time a right 
to the property. Even though he may 
not claim directly under the transferor, the 
property is one which was granted to his 
family, and there is that unity of title which 
disables the successor from claiming that 
adverse possession which has once begun to 
run ceases to affect him till the death of 
transferor. Consequently, a usufructuary 
mortgagee of temple service inam land can 
acquire by adverse possession a prescrip- 
tive right under the mortgage though it was 
void when it was executed.” 


It will be seen that again the emphasis was 
that there was a unity of title which disabled 
the successor from claiming that adversel- 
possession which had once begun to run 
ceased to affect him till the death of the 
transferor. The unity of title is said to 
arise because the property was one which 
was granted to the family and, therefore, the 
successor was bound by the acts of the pre- 
decessor. The case is easily distinguishable 
from the instant case. 


19. In Nilmony Singh v. Jagabandhu 
Roy, ILR (1896) 23 Cal 536 it was held: 


“The idol is a judicial person capable 
of holding property and the possession of 
the defendants, who profess to derive title 
not from the idol but ignoring its rights, 
must be taken to have become ad- 
verse to the idol from the dates of two 
alienations, and, although it is true that 
an idol holds property in an ideal sense, and 
its acts relating to any property must be 
done by or. through its manager or sebait, 
yet that does not show that each succeeding 
manager gets a fresh start as far as the 
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question of limitation is concerned, on the 
ground of his not deriving title from any 
previous manager.” ' 


The Division Bench emphasised the aspect on 
the basis of the Privy Councils judgment in 
Prosunno Kumari Debya v. Golab Chund 
Baboo, (1875) 2 Ind App 145 that the succes- 
sive sebaits formed a continuing representa- 


tion of idol’s property. I think the cases re-. 


lating to Debutter property and the rights of 
the sebait to recover the same are .clearly 
distinguishable from the instant case, Here, 
there is no representation of the property by 
the successive office-holders. In fact, as 
emphasised in AIR 1935 Mad 914 inam 
lands are in the nature of benefits attaching 
to the office as wages of the office-holder 
for the time being. : 


20. Jagadindra Nath Roy v. Hemant 
Kumari Devi, ILR (1905) 32 Cal 129 (PC) 
does not seem to be of much assistance as 
the point which arose there for decision re- 
lated to the right of a plaintiff suing as a 
sebait to avail of the benefits of Section 7 
of the Limitation Act (1877). It was laid 
down that where a rigbt of action accrues 
to a minor, the fact that his guardian might 
have maintained a suit on his behalf during 
his minority does not deprive him of the 
protection given to him by Section 7 of the 
Limitation Act. It seems that the Calcutta 
High Court in the judgment under appeal 
before the Board had emphasised that suc- 
ceeding sebaits, in fact, formed a continuing 
representation of the idol’s property, relying 
upon the dictum of the Board in (1875) 2 
Ind App 145. 


21. Skinner v. Kunwar Naunihal 
Singh, AIR 1929 PC 158 is similarly not of 
much assistance as the case relates to the 
interpretation of Article 134 of the Limita- 
tion Act. 


22. Two Lahore cases have also been 
cited before me, Ghulam Muhammad v. 
Ahmad Khan, AIR 1920 Lah 209 and Gurd- 
wara Committee v. Karam Singh, AIR 1930 
Lah 46. Both these cases are distinguishable 
from the present case. In AIR 1920 Lah 209 
the succession was from father to son. The 
land was granted in perpetuity and this as- 
pect of the matter clearly makes the said case 
inapplicable to our case. AIR 1930 Lah 46 is 
similarly distinguishable on its own facts. The 
decision turned upon a distinction between 
the Jagir and Muafi and I do not think the 


said case is of any assistance in the present - 


controversy. 


23. In Sajib Mian v. Lango Uragon, 
AIR 1946 Pat 207 it was laid down: 


“The lands in question originally belong- 
ed to the village community and were made 
over to the family of the pahan as reward 
for services in the past as also as a remunera- 
tion for services in the future as village 
priest. Usually the eldest member of the 
family took upon himself the execution of 
the duty of the village pahan and remunerat- 
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ed himself and his family from the usufruct 
of the lands, and so long as the family con- 
tinued to have some member ready and 
willing to do the duties of the Village pahan, 
neither the community nor any member of 
it could interfere with the position of the 
pahan. In the absence of any election or 
nomination of each successive pahan, the 
property vested either in the family of the 
pahan or the village community as a whole. 
In either case, when the pahan for the time 
being alienated the pahan lands, there would 
be some person entitled to question the 
transaction of the transfer of the. 
lands of such a tenure and hence each 
successive pahan did not get a fresh cause 
of action on his succession to the office. A 
suit for recovery of such lands alienated by 
the pahan brought more than 12 years after 
transfer would be barred by limitation. As 
the transaction in the present case took place 
more than 12 years before the institution of 
the suit it was barred by limitation.” 


I think the distinction between the Patna case 
and our case is too evident to be much 
emphasised. The grant was to the family 
and the property vested either in the family 
of the pahan or the village community as a 
whole and, therefore, it was emphasised that 
if the pahan for the time being alienated the 
pahan land there would be some person to 
question the said transaction of the transfer 
of the land of such a tenure and hence each 
successive pahan did not get a fresh cause 
of action on his succession to the office. This 
case again leads me to emphasise that it is 
the nature of the service tenures of inam 
lands with reference to the offices in respect 
of which they are granted, which should be 
considered and there can be no generalisa- 
tion covering every variety of such inam or 
service tenure lands. 


24. In Mohd. Isak Saheb v. Najarud- 
din, AIR 1962 Mys 253 the Bench was con- 
cerned with Mullagiri inam lands. The Bench 
laid down: 

“Mullagiri property- like watan property 
governed by the Bombay Act III of 1874 
descends by succession according to the per- 
sonal law of the parties. Each succeeding 
holder derives title from the immediately 
preceding holder and the interests therein of 
the several holders are not in the nature of 
successive life or limited estates. But in the 
matter of alienation the said lands are gov- 
erned, not by the provisions of Seetion 5 of 
the said Act, but by the terms of the rele- 


vant sanad according to which they are 
inalienable. When, therefore, a Mulla pur- 


ports to alienate the property, the alienation 
is not valid for the duration of his lifetime 
but is void in its very inception. According 
to the normal principles applicable to such 
alienations, the alienee does not derive any 
valid title under or by virtue of the aliena- 
tion, but if he continues in possession claim- 
ing title as owner, such possession is at once 
adverse to the real owner, the alienor. Pos- 
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session which is so adverse to the alienating 
Mulla is equally adverse to the next succeed- 
ing Mulla claiming title under him and even 
if the alienating Mulla dies before the alienee 
has perfected his title by twelve years’ con- 
tinuous possession, he can, by continuing in 
possession for a further period necessary to 
make up the total of twelve years, perfect 
his title even against the succeeding Mulla. 
If he completes a period of twelve years of 
adverse possession during the lifetime of 
the alienating Mulla himself, the Mulla’s title 
gets extinguished and there is nothing which 
the succeeding Mulla can inherit as his heir.” 
This case again is distinguishable because 
Mullagiri property was held to descend by 
succession according to the personal law of 
the parties. There is no such descent of pro- 
perty rights by succession according to the 
personal Jaw of the parties in the present 
case. 


25. T, therefore, hold that the lower 
appellate Court was wrong in thinking that 
Article 142 was applicable to the facts of the 
case. In Article 142 the word “plaintiff” oc- 
curred and it was laid down: 


“For possession of immovable property 
when the plaintiff, while in possession of the 
property, has been dispossessed or has discon- 
tinued the possession.” 


Jf I am right in my view that the expression 
“plaintiff” will not take in Bal Mukund, the 
previous Malguzar in the instant case, them 
jit cannot be said that the present plaintiff has 
theen dispossessed or has discontinued the 
possession. Therefore, in my view, Art. 142 
did not apply to the facts of the case. The 
case will be governed by Art. 120 or Art. 144 
of the old Limitation Act. In either case, 
the time from which the period began to run 
was the date on which the plaintiff was ap- 
pointed the Malguzar i.e. on 5-2-1960. The 
suit is, therefore, within time whichever of 
the said two Articles be held to be applicable 
to the facts of the case. I have taken this 
view on the basis of the aforesaid discussion 
of the case law and this view is also in accord 
with what has been stated by Stowell in his 
|Manual. Mr. Yudhisthir contended that the 
authority of Stowell regarding the land 
tenures prevalent in the Kumaun Division 
has been recognised by this Court in decided 
cases and he brought to my notice two such 
cases ie., Gaje Singh v. Uchhaba, 27 All LI 
309 = (AIR 1929 All 223) and Jaint Singh 
v. Nand Ram, 1938 All LJ 4 = (AIR 1938 
All 136). 


I do not agree with Shri Pant that 
the appeal has been affected in any manner 
by the coming into effect of the Kumaun 
and Uttarkhand Zamindari Abolition and 
Land Reforms Act, 1960. It is true that 
under Section 5 (a) all rights, title and interest 
of the hissedars in the khaikari land and its 
sub-soil in the notified areas including rights, 
if any, in mines and minerals, shall cease 
and shall be vested in the State of Uttar 
Pradesh free from all encumbrances. How- 
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ever, it is not clear how the said fact 
affected the plaintiffs rights in the plots in 
question. The fact that the liability to pay 
the land revenue has ceased does not ipso 
facto lead to the inference that the service 
tenure itself also has ceased. It has been 
brought to my notice that the Malguzar or 
the Padhan in the said hilly region performs 
other duties apart from the collection of land 
revenue. Hence it cannot be said that the 
service tenure has been also abolished. More- 
over, whatever might be the claims of the 
State against the plaintif in respect of 


the land in question so far as the 
plaintiffs right to recover the said land 
from the defendants is concerned that 
cannot be said to be affected. We 


are not deciding the matter as between the 
State and the plaintiff. Unless the respond- 
ents could show that independent rights have 
been created in them by virtue of the said 
Act the plaintiff's claim cannot be defeated. 
It has not been shown to me that such 
rights have been created in favour of the 
defendants by the said Act. I, therefore, 
hold that the plaintiff’s suit has not become 
infructuous due to the enforcement of the 
said Act. 

_ 26. Shri Yudhishthir also sought to 
raise a point that the finding of the courts 
below that the defendants’ possession was not 
permissive was not borne out from the re- 
cord. I do not think it is necessary for me 
to enter into that question in the view which 
I have taken about the rule of limitation 
governing this case. 

In the result, the appeal succeeds 
and is allowed with costs. 
Appeal allowed. 
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Index Note: — (A) Evidence Act (1872), 
Section 123 — Claim of privilege under — 
Conditions requisite. 

Brief Note: — (A) In order to claim 
privilege under Section 123 there must be cer- 
tain prerequisite conditions: (1) the document 
must be an unpublished official record, (2) it 


_ should relate to the affairs of State, and (3) 


it can be admitted in evidence with the per- 
mission of the head of the department con- 
cerned who shall give or withhold such a per- 
mission. (Para 5) 

Index Note: — (B) Evidence Act (1872), 
Section 123 — ‘Permitted’ — Interpretation 
of — Claim of privilege — Duty of Court. 
(X-Ref:— Section 162). 

Brief Note: — (B) The proper inter- 
pretation of Section 123 is that even if the 
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information is based on unpublished official 


records relating to the affairs of State, the 


same could be given in evidence in law 
courts, provided the head of the department 
has no objection and he so permits. There- 
fore, the question about permitting any evi- 
dence to be led could only arise when the 
permission had been withheld by the head 
of the department concerned. The Court 
will not come into the picture unless the per- 
mission has been withheld. It is then and 
then alone that the Court would step in and 
find out whether the document sought to be 
adduced in evidence relates to unpublished 
official records relating to the affairs of the 
State, and hold an enquiry as to whether the 
privilege has been rightly claimed and the 
claim is justified. Hence it cannot be argued 
that it is the Court’s duty, even without prl- 
vilege being claimed, not to permit the pro- 
duction of a document. (Paras 10, 11, 30, 31) 


Although under Section 162 documents 
relating to matter of State cannot even be 
inspected for determining their admissibility 
there is consensus of opinion that the docu- 
ment can be inspected in appropriate cases. 
AIR 1964 SC 1658, Foll. (Paras 6, 43) 


It is for the court to decide whether the 
document is noxious document and its dis- 
closure would be against public interest. The 
law right up to 1961 was that if the docu- 
ment was a noxious one then it was for the 
head of the department or the Minister con- 
cerned to produce it or not to produce it. 
But from 1961 onwards there was change in 
the interpretation of law on this point and 
now the court will look into the fact even if 
the document is noxious to see that privi- 
lege has been claimed judiciously and on valid 
grounds. It means that genuineness of the 
claim and the good faith has to be looked 
into by the court. Case law discussed. 

(Para 67) 


Index Note: — {O Evidence Act (1872), 
Section 123 — Claim of privilege — Proce- 
dure. 

Brief Note: — (C) It is a well settled 
principle of law that privilege must be claim- 
ed by the Minister or head of the department 
concerned, who was to file an affidavit at the 
very first instance. Further when privilege 
is to be claimed, the document must be sent 
in a sealed cover accompanied by an affida- 
vit. AIR 1953 Mad 228, Rel. on. 

(Paras 17, 56) 


When a document is summoned, a party 
or a witness cannot refuse to produce it in 
court. He can be forced to produce the 
same. Unless the production of the docu- 
ment is covered under any of the sections 
under Chapter IX of the Evidence Act, a 
witness cannot say that he has no authority 
to produce it, and such a statement will not 
amount to claim of privilege. In order to 
claim privilege, the document must be pro- 
duced in obedience to the summons in a 
sealed cover and along with it the privilege 
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under Section 123 of the Evidence Act should 
be claimed. . If the privilege is claimed by 
an affidavit and the reasons are not fully de- 
tailed therein, the Court may call for a fresh 
affidavit and even examine witnesses as re- 
quired under Section 162 of the Evidence 
Act. But, in no circumstance, a witness can 
say that he has no permission to produce the 
document. He has to produce it and then 
claim privilege. Mere saying that he has no 
permission to file the document would not 
amount to a claim of privilege. (Para 66) 


Index Note: — (D) Evidence Act (1872), 
Section 123 — ‘Unpublished record’ — Mean- 
ing of — ‘Blue book’ is not such record. 


Brief Note: — (D) The word ‘publish- 
ed’ in Section 123 does not mean only those 
documents or papers which are printed for 
general circulation. Even if a secret docu- 
ment or a part of it is revealed, the docu- 
ment will lose the sanctity as an unpublished 
record because there cannot be any guarantee 
as to when and in what contingency the other 
parts may also be made known. (Para 60) 


In this view the ‘Blue. book’ which was 
marked as secret document and parts of 
which had already been disclosed in the Lok 
Sabha debates and in writ proceedings before 
the High Court could not be held to be an 
unpublished record within the meaning of 
Section 123. (Paras 44, 49, 58, 64, 70) 


Index Note: — (Œ) Evidence Act (1872), 
aki 123 — ‘Affairs of State’ —- Meaning 
Q a 


Brief Note: — (Œ) The term ‘affairs of 
State’ is of very wide amplitude and it will, 
cover every business activity of the State in 
even day to day routine administration as 
also highly confidential matters pertaining to 
defence, foreign affairs, Cabinet minutes, and 
advice or notes exchanged between Ministers 
and other heads of departments of the Gov- 
ernment. The State activities now cover 
many other fields of trade, commerce ete., 
which would also be covered by the expression 
‘affairs of State’. But simply because the 
matter relates to affairs of the State it would 
not be protected under Section 123, Evidence 
Act unless evidence is derived from the un- 
published record. (Para 70) 
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ORDER:— In this election petition 
privilege has been claimed regarding three 
sets of documents. Sri S. S. Saxena is alleged 
to have claimed privilege regarding four 
papers, including copy of a blue book with 
the title as “Rules and Instructions for the 
Protection of Prime Minister when on Tour 
or in Travel”. Privilege was claimed by the 
Superintendent of Police, Rae-Bareli, regard- 
ing two papers which relate to the Tour 
Programme of Smt. Indira Nehru Gandhi at 
Rae-Bareli during the election period. Sri 
K. P. Sood claimed privilege regarding two 
documents. Sri Sood is an officer of the Ac- 
countant General’s Office, Central Revenue, 


Nehru Gandhi (Srivastava J.) 
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New Delhi. Sri Saxena is alleged to have 
claimed privilege orally as an agent and re- 
presentative of Sri R. K. Kaul, Home Secre- 
tary, Uttar Pradesh Government. This pri- 
vilege was claimed by Sri Saxena on 10-9- 
1973, but an affidavit was filed by Sri Kaul 
claiming that privilege on 20-9-1973. Much 
Stress was laid by the parties’ counsel in sup- 
port of their respective contentions regarding 
the production of the blue book with the 
title “Rules and Instructions for the Protec- 
tion of Prime Minister when on Tour or in 
Travel”. Jt shall hereinafter be called as the 
‘blue book’. 


2. According to the petitioner, firstly, 
privilege under Section 123 of the Evidence 
Act could not be claimed orally. Secondly, 
Sri Saxena did not claim privilege. The third 
contention of the petitioner’s counsel was 
that after a lapse of ten days the affidavit of 
Sri Kaul should not be considered as Sri 
Kaul knew full well that Sri Saxena was 
bringing that book to Court for production 
and, as such, if he had to claim any privi- 
lege he should have armed Sri Saxena with 
the necessary affidavit. The fourth conten- 
tion was that requisite conditions of Sec- 
tion 123, Evidence Act, were not fulfilled. 


3. Section 123 of the Evidence Act 
reads as below:-—— 

“S. 123. No one shall be permitted to 
give any evidence derived from unpublished 
official records relating to any affairs of 
State, except with the permission of the offi- 
cer at the head of the department concern- 
ed, who shall give or withhold such permis- 
sion as he thinks fit.” . 


4. In this connection, reference to Sec- 
tion 162 will also be relevant because it lays 
down the prodecure which should be adopt- 
ed while deciding the question of privilege. 
aetna 162 of the Evidence Act reads as be- 
ow: 


“S. 162. A witness summoned to pro- 
duce a document shall, if it is in his posses- 
sion or power, bring it to Court, notwith- 
standing any objection which there may be 
to its production or to its admissibility. The 
validity of any such objection shall be de- 
cided on by the Court. 

The Court, if it sees fit, may inspect the 
document, unless it refers to matters of State, 
or take other evidence to enable it to deter- 
mine on its admissibility. 

If for such a purpose it is necessary to 
cause any document to be translated, the 
Court may, if it thinks fit, direct the trans- 
jator to keep the contents secret, unless the 
document is to be given in evidence; and if 
the interpreter disobeys such direction, he 
shall be held to have committed an offence ` 
under Section 166 of the Indian Penal Code.” 


5. A reading of bare Section 123 
of the Evidence Act clearly indicates 
that in order to claim privilege there 
must be certain prerequisite conditions: 
(1) the document must be an unpublished 
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official record, (2) it should relate to the af- 
fairs of State, and (3) it can be admitted in 
evidence with the permission of the head of 
the department concerned who shall give or 
withhold such a permission. 

6. Under Section 162 of the Evidence 
Act, the Court has power to inspect the docu- 
ment for the purpose of deciding the ques- 
tion of its admissibility or to get it trans- 
lated if such a course be required. But, the 
words “Unless it refers to matters of State” 
clearly indicate that documents relating to 
matters of State cannot even be inspected by 
the Court for determining the question of its 
admissibility. 

ds Before taking up the question in- 
volved in this case, we have to see as to 


whether the evidence derived from the 
blue book is from unpublished off- 
cial records and, secondly, if they re- 


late to the affairs of State, and also as to 
whether the Court would suo motu refuse 
permission for the production of the docu- 
ments or it can do so only when privilege is 
claimed by the head of the department con- 
cerned. No doubt, even if the document ful- 
fills the first two conditions, the head of the 
department can permit its production if he 
so decides, but he has power to withhold it 
if the two conditions, mentioned above, are 
satisfied and it is not in public interest to dis- 
close its contents. 


8. The question, therefore, would 
arise as to what would be the stage for decid- 
ing this question and by whom. Learned 
Counsel for the respondent as well as the 
State Counsel and the Advocate-General con- 
tended that the Court shall refuse permission 
for production of document even if the head 
of the department did not withhold permis- 
sion or permitted its production because ac- 
cording to them it was the primary duty of 
the Court to do so in view of the word 
“permitted?” which has been used in this sec- 
tion. They contended that different langu- 
ages have been used in different sections of 
the Evidence Act such as in Section 123 the 
word used is “permitted”, in Sections 124 and 
125 the words used are “shall be compelled”, 
while in Section 126 the word used is “per- 
mitted”. I shall therefore, examine all these 
four sections separately. It is no doubt cor- 
rect that the witness must be competent to 
make the statement, and that his statement 
should be relevant. If these conditions are 
fulfilled, a statement would be admitted. 


9, Sections 122 to 127 of the Evi- 
dence Act are exceptions to the general rule. 
These sections do not allow a certain evi- 
dence to be brought in unless the conditions 
laid down in these sections are fulfilled. 
Under Section 124, no public officer can be 
compelled to disclose communications made 
to him in official confidence, when by that 
disclosure public interest is likely to suffer. 
Similarly, under Section 125, no Magistrate 
or Police Officer can be compelled to tell the 
source of his information about the commis- 
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sion of an offence. Under Section 126, no 
Barrister, attorney, pleader or Vakil, can be 
compelled to disclose any communication 
made to him in the course of his employ- 
ment, unless the client consents for that dis- 
closure. In my opinion, the words “permit- 
ted” and “compelled” have been used in dif- 
ferent contexts in the aforesaid sections. A 
public officer and a Magistrate or a police of- 
ficer have been empowered to withhold in- 
formation relating to the matters referred to 
in Sections 124 and 125 of the Evidence Act. 
Similarly, a Barrister, an attorney, a pleader 
or Vakil also has a right to withhold infor- 
mation received by him from the client in 
the course of his employment. Sections 124, 
125 and 126 of the Evidence Act clearly give 
power of withholding information by cer- 
tain set of persons and the law protects them 
from making disclosure of the same. In this 
regard, these sections lay down that the per- 
sons mentioned in these sections cannot be 
compelled by any law court to make the dis- 
closure. 


10. In Section 123, there is a comma 
before the words “except with the permis- 
sion of the officer at the head of the de- 
partment concerned” and, therefore, to my 
mind, the word “permitted”. governs the 
aforesaid expression. A reading of this sec- 
tion clearly indicates that the Court shall 
permit the disclosure of evidence reagrdine 
unpublished documents relating to the af- 
fairs of State if the officer at the head of 
the department so permits. The words “shall 
not be permitted” would, therefore have to be 
read with the last line which reads, “shall 
Me or withhold such permission as he thinks 
it.” 

11. From the above discussion it, 
therefore, becomes clear that even if the in- 
formation is based on unpublished official 
records relating to the affairs of State, the 
same could be given in evidence in law 
courts, provided the head of the depart- 
ment has no objection and he so permits. 
Therefore, the question about permitting any 
evidence to be led could only arise when the 
permission had been withheld by the head of 
the department concerned. In my opinion, 


therefore, the Court will not come 
into picture unless the permission has 
been withheld. It is then and then 
alone that the Court would step 


in and find out whether the document sought 
to be adduced in evidence relates to the un- 
published official records relating to the af- 
fairs of the State, and hold an enquiry as 
to whether the privelege has been rightly 
claimed and the claim is justified. 


12. Before proceeding further, I 
would like to discuss various (sic) to find out 
at what stage and in what manner such a 
claim can be made. But, before deciding this 
question it appears necessary to decide as to 
whether any procedure is provided by the 
law or not because the contention of the 
learned Counsel for the other side was that 
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every procedure should not be taken as pro- 
hibitory unless it is laid down by law. In 
this connection, reliance was placed on cer- 
tain decisions of different High Courts and 
the. Supreme Court. 


13. The first case relied upon was Full 
Bench decision of this Court in Narsingh Das 
v. Mangal Dubey, (1883) ILR 5 All 163 (FB). 
This case has absolutely no bearing with the 
present case. The question in this case was 
about joining of different causes of action 
against different sets of persons. 


14. The other case is Jai Jai Ram 
Manohar Lal v. National Building Material 
Supply, Gurgaon, AIR 1969 SC 1267. In 
this case the question arose as to whether 
an amendment should be allowed or disal- 
lowed. It was held as below:— 


“The order passed by the High Court 
cannot be sustained. Rules of procedure are 
intended to be a handmaid to the adminis- 
tration of justice. A party cannot be refus- 
ed just relief merely because of some mis- 
take, negligence, inadvertence or even infrac- 
tion of the rules of procedure.” 


15. So far as the principle laid down 
in this case is concerned, there is no doubt 
about it. But, in the instant case, the ques- 
tion about the evidence to be allowed or not 
to be allowed depends upon certain prerequi- 
site conditions mentioned in Section 123 of 
the Evidence Act, and, therefore, no ques- 
tion of any technicality arises. 


16. Reverting to the main point, there 
can be no doubt that privilege can be claim- 
ed by the Minister or head of the department 
through the person who is sent to the Court 
with the records summoned. -But, the ques- 
tion will arise whether such a claim can be 
made by him orally or under affidavit signed 
by the officer concerned. In this connection, 
reliance was placed on a decision of the Sup- 
reme Court in State of Punjab v. Sodhi Sukh- 
deo Singh, AIR 1961 SC 493. In this case, 
K. Subba Rao, J., observed as below: 


“The next point is, what is the proce- 
dure to be allowed by a Judge for deciding 
on the said objection? When an officer of 
the State is summoned as a witness to pro- 
duce a document, if the State seeks to take 
a plea of privilege then it is the duty of the 
minister in charge of the department concern- 
ed to file an affidavit at the first instance. 
The affidavit so filed shall ex facie show that 
the minister concerned has read and consi- 
dered each of the documents in respect of 
which the privilege is claimed. It shall also 
contain the general nature of the document 
and the particular danger to which the State 
would be exposed by its production”. 


17. This was the view expressed in 
some earlier cases, and it is a well settled 
principle of law that privilege must be claim- 
ed by the Minister or head of the department 
concerned, who has to file an affidavit at the 
very first instance. In the instant case, no 
such affidavit was filed at the first instance. 
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All that was done, according to the conten- 
tions of the learned Counsel for the respon- 
dent and the State Counsel, was that Sri 
Saxena was deputed by the Home Secretary 
to produce this document and claim such a 
privilege. 

18. I shall, therefore, examine the 
statement of Sri Saxena to see as to what he 
has stated regarding this matter. When a 
question was asked about the blue book, he 
replied:— 

“I have brought it. I cannot file it un- 
less permitted by the head of the department.” 
This statement does not go to show that he 
was Claiming privilege or that he had been 
directed by the head of the department to 
claim such a privilege and to withhold the 
production of the document. To a Court 
question, the witness made the following 
statement: 


“My head of department has not permit- 
ted me to file the booklet whose title is 
“Rules and Instructions for the Protection of 
Prime Minister when on tour or in travel”. 
This booklet has been marked “SECRET?” at 
the top of the first page.” 


19. Simply because it is marked ‘sec- 
ret’, it will not be a privileged document. 


20. Further on, in examination-in- 
chief, this witness stated:— 


“I have come to attend this Court under 
the order of the Home Secretary, Uttar Pra- 
desh Secretariat. He directed me to attend 
this Court with the papers mentioned in the 
summons.” 

He further stated: 

“The Home Secretary did not instruct 
me not to bring to this Court any paper 
summoned by the Court. He had directed 
me to show all the papers I have brought to 
the Court. ..sessssesseses In obedience to the 
Home Secretary’s order and direction, I 
have brought this printed booklets which is 
marked ‘SECRET’ for being shown to this 
court. I have no instructions to produce this 
printed booklet in this Court.” 


A question was asked in his examination-in- 
chief as to whether the Home Secretary had 
given any affidavit to this witness to 
claim privilege under Section 123 of the Evi- 
dence Act. The witness replied in the nega- 
tive. In cross-examination, this witness stat- 
ed:— 

“I was authorised by the Home Secretary 
to bring these papers to this court. Except 
this, he did not give me any additional au- 
thority.” 

To another question, this witness replied:— 

“No orders were received. The L. R. 
gave opinion that the circulars and program- 
mes regarding tour of the Prime Minister 
were secret documents and privilege should 
be claimed.” 

Yet, to another question, if he had any spe- 
cific instructions from anybody about bring- 
ing the secret documents relating to the secu- 
rity arrangements of the Prime Minister’s 
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tour to this Court, this witness replied in the 


negative. 

21. A reading of the entire statement 
of Sri Saxena, therefore, clearly indicates that 
at no stage he claimed any privilege under 
Section 123 of the Evidence Act. He stated 
that the Law Department had advised the 
Home Department to claim privilege and yet 
no formality was observed, nor any step was 
taken by the Home Minister to claim such a 


privilege. Therefore, it is abundantly clear 
that at the first instance no privilege was 
claimed. 


22. According to Sri Saxena, this 
document was brought for being shown to 
the Court. As shown above, if it was a 
document relating to the affairs of the State, 
in accordance with Section 162 of the Evi- 
dence Act, it could not be seen by the Court 
as well. I am conscious of the fact that later 
on the law on the subject has been changed 
and the Court can see such a document for 
a limited purpose, that is, to decide whether 
the privilege has been properly and rightly 
claimed. But, all the same, the law does not 
permit that, except for the above purpose, 
even the Court can see it. When this docu- 
ment was brought to be shown in Court, 
there was no reason as to why the party 
should not be allowed to see or use it, spe- 
cially when no such claim of privilege, as 
Poa by law, was claimed at the first ins- 
ance, 


23. It was contended by the learn- 
ed Advocate-General that the paper had 
not yet been admitted in evidence and, there- 
fore, Sri Kaul could file an affidavit claim- 
ing such a privilege even on 20-9-1973. This 
argument has no, force in it for the simple 
reason that it was produced without such a 
claim being made at the first instance. It is 
evident from the statement of Sri Saxena 
that the head of the department had not 
withheld the permission. He was not filing 
the paper simply because he had not been 
specifically aksed by the head of the depart- 
ment to file it and because at the top of 
the booklet the word ‘Secret’ was printed. 


24. Certain decisions were cited at 
the Bar about the stage when a claim for 
privilege could be made even at a later 
Stage. A reference was made to Henry Greer 
Robinson v. State of South Australia (AIR 
Wee PC 254). In this case it was held as 

Ow: 


“But the privilege has not, in their 
Lordships’ judgment, been lost merely by 
the insufficiency of the form in which it 
has been claimed. It is quite possible that 
there may be amongst the scheduled. docu- 
ments some, at least, to which the privilege 
genuinelly attaches, and to throw open these 
documents to the inspection of the plaintiff, 
without more, would destroy the protection 
of the privilege. Therefore, it would or 
might be contrary to the public interest to 
deprive the respondent State of a further 
opportunity of regularising its claim to pro- 
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tection, by producing as its next step, an aff- 
davit of the description already indicated.” 


25. Even in this case at the very first 
instance the claim of privilege was made, al- 
though the affidavit sworn was defective. In 
these circumstances, an opportunity was given 
to the State to file a detailed affidavit with 
full reasons. 

26. In Sujit Kantha v. Union of 
India, AIR 1970 Assam and Nagaland 131, 
in a petition certified copies of certain docu- 
ments were annexed. After notice had been 
served, claim for privilege was made. In this 
case it was observed as below: 

“The statute has clearly proscribed ins- 
pection of documents relating to the affairs 
of the State. The rule of conduct which is 
prescribed by this law is that no person 
should pry into confidences of Governmental 
affairs. But the conduct of the petitioner 
clearly runs counter to the rule for conduct 
laid down by the statute. It is significant, as 
Cohen has neatly observed in his Ethical 
Systems — “Words are frail packages for 
legislative hopes. The voyage to the realm 
of law observance is long and dangerous.” 
It is a question of serious import whether a 
person should be allowed to take advantage 
of his illegitimate action in securing by any 
means whatsoever secret and confidential 
documents of the Government. It is not pos- 
sible to show any leniency in a matter of this 
description and we cannot too strongly con- 
demn this unlawful practice and would be 
loath to give the erring party any advantage 
of his wrong action. It should be a warning 
to those who want to thrive from such un- 
ethical disclosures which are clearly opposed 
to the provisions of law.” 


27. In this case also privilege was 
claimed as soon as the matter came to the 
notice of the department concerned. The 
facts of this case are altogether different 
from the instant case. 


28. In S. B. Chaudhury v. I. P. 
Changkakati, AIR 1960 Assam 210, it was 
held as below: 

“No particular form is prescribed for 
claiming any such privilege and if the Ses- 
sions Judge acted on the said affidavit and 
considered it sufficient, it cannot be said that 
the order of the Sessions Judge is vitiated 
even if the contention of the petitioners 1s 
seed that the affidavit was not in proper 
orm. 

The claim of privilege can be raised in 
any manner as the head of the department 
desires, It is for the court to decide whe- 
ther it will insist upon the examination on 
oath of the head of the department to as- 
certain if the documents relate to the affairs 
of the State or not. It is for the court to 
determine as I have already pointed out ear- 
lier, from the circumstances and from the 
nature of the documents, as to whether the 
documents relate to the affairs of the State 
or not. No particular mode of proof is 
prescribed in the Act.” 
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29. This too does not lay down that 
even where no privilege is claimed, the Court 
will suo motu decide the question of privi- 
lege without being raised. 

36. The Court’s function begins only 
after a proper privilege has been claimed. A 
law court is not supposed to be an agent of 
any party. If an act has to be done by any 
party, it must be done by that party and 
then only the legal formalities following 
from that act would be taken up by the 
Court. It is thus clear that the Court’s func- 
tion is only to find from evidence or from the 
inspection of the documents if the privilege 
has been properly claimed and whether the 
ormani is relating to the affairs of the 
State and about the unpublished records. 


31. A duty under Section 123 of the 
the Evidence Act is cast on the Minister or 
the head of the department to claim privilege 
or to permit the production of the document 
in Court. This duty, which under the law is 
cast on those persons, cannot be exercised 
by a court nor a court would be justified in 
suo motu ordering that the document be not 
produced. The Minister or the head of the 
department concerned has to apply his mind 
as to whether the document should be pro- 
duced or not. The Court’s duty is only to 
see if that discretion has been applied in 
proper manner and in good faith. In this 
view of the matter, it cannot be argued 
that it is the court’s duty, even without pri- 
vilege being claimed, not to permit the produc- 
tion of a document. 


32. It has next to be seen as to what 
is the power of the court for making en- 
quiries under Section 123 of the Evidence 
Act. Would it not permit the production of 
a document the moment a claim is made or 
proceed further to enquire into the matter. 
This question came up for discussion in the 
case of State of Punjab, AIR 1961 SC 493. 
(supra) and their Lordships considered three 
views possible. The first view, which was 
considered by their Lordships of the Supreme 
Court, was that it was for the head of the 
department to decide whether the document 
was innocuous or noxious and when it 
comes to the conclusion that it was innocu- 
ous the head of the department will give the 
necessary permission, but if he comes to the 
conclusion that it is noxious, the permis- 
sion will be withheld. The second view was 
that the courts should decide and determine 
after enquiry as to whether the disclosure 
be made or not. And, the third view was 
that the court could determine the question 
relating to the character of the document 
and if the court comes to the conclusion that 
the document is noxious it may leave it to 
the head of the department to decide whe- 
ther it should be produced or not. In this 
connection, the following observation was 
made in the case of State of Punjab (supra): 

“The last decision on which consider- 
able reliance has been placed by Mr. Seervai 
is the case of Beatson v. Skene, (1860) 5 H 
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and N 838. It may incidentally be point- 
ed out that Chief Baron Pollock's observa- 
tions in this judgment are frequently cited in 
judicial decisions where the question of 
privilege falls to be considered. In that case 
the plaintiff had been a general who com- 
manded a corps of irregular troops during 
the war in Crimea. Compalint having been 
made about the insubordination of troops 
the corps was placed under the superior 
command of V. Thereupon the plaintiff re- 
signed his command. V directed S to inspect 
and report upon the state of the corps and 
referred S for information to the defendant 
who was a Civil Commissioner. The defen- 
dant in a conversation with S, made a defama- 
tory statement respecting the conduct of the 
plaintiff. The plaintiff brought an action 
against the defendant for slander. The de- 
fence set up against the plaintifi’s claim was 
that what had passed between the defendant 
and S was a privileged communication. The 
jury had found a verdict for the defendant. 
A new trial was claimed by the plaintiff, inter 
alia, on the ground that the learned Judge 
had declined to compel the production of 
certain documents. It appeared that the Sec- 
retary for War had been subpoenaed to 
produce certain letters written by the plain- 
tiff to him and also the minutes of the Court 
of enquiry as to the conduct of S in writing 
the letter to V. The plea for a new trial 
was rejected on the ground that the Court 
was of the opinion that the non-production 
of the said documents furnished no ground 
for a new trial. There was a difference of 
opinion among the members of the Court on 
the question as to whether Bramwell, J., was 
justified in unholding the claim of privilege; 
Pollock, C. B. Bramwell, B. and Wilde, B., 
held that the claim for privilege was pro- 
perly upheld, whereas Martin, B., took a 
contrary view.” 

Further on, it was observed: 

“Reading this clause on this assumption 
what is its effect? It empowers the Court 
to inspect the document while dealing with 
the objection; but this power cannot be exer- 
cised where the objection relates to a docu- 
ment having reference to matters of State and 
it is raised under Section 123. In such a 
case the Court is empowered to take other 
evidence to enable it to determine the vali- 
dity of the objection.” 

33. In this case the third view was ac- 
cepted, and it was held as below: 

“Thus our conclusion is that reading 
Sections 123 and 162 together the Court can- 
not hold an enquiry into the possible injury 
to public interest which may result from the 
disclosure of the document in question. That 
is a matter for the authority concerned to 
decide; but the Court is competent, and in- 
deed is bound, to hold a preliminary enquiry 
and determine the validity of the objections 
to its production and that necessarily invol- 
ves an enquiry into the question as to whe- 
ther the evidence relates to an affair of State 
under Section 123 or not.” 
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34. In this case, the Supereme Court 
held that the court had no power to look into 
the document itself while dealing with the ob- 
et under Section 123 of the Evidence 

ct. 


35. The question whether the court is 
empowered to peruse the document itself was 
again considered in Amar Chand Butail v. 
Union of India, AIR 1964 SC 1658. In this 
case it was observed as below:— 


“But on the merits also we feel no doubt 
in rejecting the said claim. The statement 
made by the Home Minister does not show 
that he seriously applied his mind to the 
contents of the documents and examined the 
qusetion as to whether their disclosure would 
injure public interest. We are constrained to 
observe that this case illustrates how a claim 
for privilege can be and is sometimes made 
in a causal manner without realising the 
solemnity and significance attached to the 
exercise of the power conferred on the head 
of the department to make that claim. As 
we will presently point out, one of the docu- 
ments which was produced before us under 
our directions would tend to show that the 
sole reasons for claiming privilege in respect 
of that document was the fear rightly enter- 
tained that the disclosure of the said docu- 
ment would entirely defeat the whole of the 
defence made by respondents 1 and 2. Since 
it was necessary for us to consider whether 
the claim had been rightly upheld by the 
courts below, we directed respondents 1 and 
2 to produce the said documents before us 
for our inspection. Accordingly such of the 
documents as were available have been pro- 
duced before us and it is to one of them 
that we propose to refer. Having seen all 
the documents produced before us we were 
satisfied that the claim for privilege made 
by respondent No. 2 was not justified at all 
aes may even be characterised as-not bona 
ide.” 


36. The question as to whether a 
Court is empowered to look into the docu- 
ments was considered in this case and, as 
observed above, it was held that in cases 
where the claim for privilege is made in a 
causal manner without reaslising the sole- 
mnity and significance attached to the ex- 
ercise of the power, the court is entitled to 
consider the document itself. In this case 
it was held that the documents produced 
should be inspected by the court itself for 
deciding the question as to whether the 
claim for privilege had been properly ex- 
ercised. 

37. On behalf of the respondent re- 
liance was placed on the following para- 
graph of the judgment of the Supreme Court 
in Amar Chand Butail’s case AIR 1964 SC 
1658: 

“The position in law about the liability 
of respondents 1 and 2 to meet the appel- 
lant’s claim in regard to the dealings be- 
tween the appellant and the State of Jubbal 
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is not in doubt or dispute. If it can be shown 
that respondents 1 and 2 had recognised the 
appellant’s claim against the State of Jubbal, 
that would give him a valid cause of action 
against both of them. It is hardly necessary 
to deal with this point elaborately because 
the position under Article 295 of the Consti- 
tution is fairly clear in respect of this point. 
Recoginition of the claim made by the appel- 
lant can be proved by the appellant either by 
express acknowledgement or recognition or 
may even be established on relevant facts 
and circumstances which may lead to the in- 
ference of such recognition. In other words. 
recognition of such a claim can be either ex- 
press or implied and in the latter class of 
cases the inference as to recognition may be 
drawn legitimately from facts and circumstan- 
ces which reasonably support such an infer- 
ence.” 

__ 38. This paragraph has nothing to do 
with the interpretation of Section 123 or Sec- 
tion 162 of the Evidence Act. This discus- 
sion relates to recognition by Government, 
which may be express or implied. Therefore, 
this would not help the respondent. 


. 39. In this connection reference was 
made to certain English decisions. One of the 
cases referred at the Bar is Conway v, 
Rimmer, (1967) 2 All ER 1260. The Bench 
was constituted of Lord Denning, Davies and 
Russell, L. JF. Lord Denning gave a dissent- 
ing Judgment that the reasons of the Home 
Secretary were not conclusive and the docu- 
ment to be produced should be inspected by 
the court itself, although the majority took 
a contrary view. The same case came be- 
fore the House of Lords in Conway v. Rim- 
mer, (1968) 1 All ER 874. The opinion given 
by Lord Denning was upheld and it was held 
that the court had the power to examine the 
document. In this case the law on the sub- 
ject was revised and it was held as below:-— 


“The courts have and are entitled to 
exercise a power and duty to hold a balance 
between the public interest, as expressed by 
a Minister, to withhold certain documents or 
other evidence and the public interest in en- 
suring the proper administration of justice, 
That does not mean that a court would re- 
ject a Minister’s view: full weight must be 
given to it in every case, and if the Minis- 
ter’s reasons are of a character which judi- 
cial experience is not competent to weigh 
then the Minister’s view must prevail: but 
experience has shown that reasons given for 
withholding whole classes of documents are 
often not of that character.” 

40. Lord Morris in the concluding 
portion of his judgment observed as below: 

“I have come to the conclusion that the 
appeal should be allowed, and that the best 
procedure to follow for weighing the public 
and private interests which are involved in 
this case will be to have an inspection of the 
five documents which are in question.” 


ål. These two decisions coupled with 
the Supreme Court’s decision in Amar Chand 
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Butail’s case AIR 1964 SC 1658 leave no room 
for doubt that in appropriate cases the court 
has the power to inspect the document to 
keep the balance between the State and the 
subject even. | 


42. Learned Counsel for the respon- 
dent contended that in India the law was 
codified while in England the position was 
otherwise, and, therefore, these English deci- 
sions were of no help for deciding the ques- 
tion in issue. No doubt, our Evidence Act 
is a codified law, but all the same reference 
can be made to the English Law for appre- 
clating the general principles of law. Lord 
Denning, who gave the dissenting judgment 
in Conway’s case, referred to a number of 
cases from all the dominion countries for 
holding the view that the documents could 
be inspected by the Court for keeping the 
balance between the parties even. The fol- 
lowing observation of Lord Denning in Con- 
way’s case can be read with advantage: 


“I know that in Duncon v. Cammell, 
Laird and Co., Ltd., (1942) 1 All ER 587; 
(1942) AC 624, the House of Lords dissented 
from Robinson’s case, (1931) All ER 333 = 
(1931) AC 704; but the courts of the Com- 
monwealth being free to choose have unani- 
mously followed Robinson’s case and have 
endorsed the views of this court in the Gros- 
venor Hotel case (1964) 3 All ER 354 = 
(1965) Ch 1210; or in other cases have acted 
on like principles. Let me recite the cases. 
They are a veritable roll call. The Supreme 
Court of Canada in R. v. Snider, (1954) SLR 
479, and Gagnon v. Quebec Securities Com- 
mission, (1964) SCR 329. The Supreme 
Court of Victoria in Bruce v. Waldron, (1963) 
VLR 3. The Court of Appeal of New South 
Wales in Re Tunstall, Ex. P, Brown, (1966) 
84 WN (Pt. 2) (N. S. W.) 13. The Court of 
Appeal of New Zealand in Corbett v. Social 
Security Commission, (1962) NZ IR 878. The 
Supreme Court of India in Amar Chand v. 
Union of India, AIR 1964 SC 1658. The 
Supreme Court of Ceylon in Apponhamy v. 
INangaratue, (1964) 66 CLW 17. The Court 
of Appeal of Jamaica in Allen v. Byfield 
(No. 2), (1964) 7 WIR 69 at p. 71. To say 
nothing of the Court of Session in Scotland 
backed in this respect by the House of 
Lords itself in Glassgow Corpn. v. Central 
Land Board, 1966 SC (HL) 1.” 


Further on, he went on to observe: 


“Despite this impressive array, my bre- 
thren today feel that we are still bound by 
the observations of the House of Lords in 
Duncan v. Cammell Laird and Co. Ltd., 
(1942) 1 All ER 587 = (1942) AC 624, and 
by the decision of this Court in Auten v. 
Rayner, (1966) 3 All ER 77. I do not agree.” 


43. The general trend of opinion even 
in countries where the law on the subject is 
codified appears to be that in appropriate 
cases the court has the power to inspect the 
document, and the reasoning given by Lord 
Denning appears to be very sound and correct 
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because instances might not be wanting where 
an authority might claim privilege mala fide 
or without exercising proper care or in a 
cursory manner. Therefore, in this view of 
the matter, there is consensus of opinion in 
this country as well as in other countries that 
the document can be inspected in appropriate 
Cases, 


_ «44. The next question to be decided 
is whether the blue book is an unpublished 
record, as defined in Section 123 of the Evi- 
dence Act. There is evidence on the record 
to prove and show that a portion of this book 
was quoted in the Lok Sabha Debate on 
Wednesday, April 18, 1973. On 7-3-1973 Sri 
Jyotirmoy Bosu, M. P., had put the follow- 
Ing question as a supplementary: 


“If it is or it is not a fact that before 
November, 1969, the tours undertaken by 
the Prime Minister for election and other 
party purposes used to be paid by the party, 
but since November, 1969, the procedure has 
been changed and the expenses are now de- 
bited to the Exchequer.” 


45. The reply was that it was not a 
a fact. Then, Section 71 (6) of the blue 
book was quoted by the Hon’ble Member 
and the amendment made in that section on 
19-11-1969.. As given in this proceeding, 
Section 71 (6) runs as below: 


“It has been noticed that the rostrum 
arrangements are not always properly made 
because the hosts are sometimes unable to 
bear the cost. As the Prime Minister’s secu- 
rity is the concern of the State, all arrange- 
ments for putting up the rostrum and the 
barriers at the meeting place will be borne 
by the State whatever may be the occasion 
for which the public meeting is called, except 
election meetings.” 


46. After amendment, as shown in 
the Lok Sabha Debates, the section now 
reads as below: 


“It has been noticed that the rostrum 
arrangements are not always properly made 
because the hosts are sometimes unable to 
bear that cost. As the security of the Prime 
Minister is the concern of the State, all ar- 
rangements for putting up the rostrum, the 
barriers etc., at the meeting place including 
that of an election meeting will have to be 
made by the State Government concerned.” 


47. It is not denied that this quota- 
tion from the blue book is correct nor any 
objection was made in the Lok Sabha that it 
being a privileged document its contents could 
not be disclosed. The Minister concerned 
also did not deny this fact. A perusal of 
the proceeding would show that without deny- 
ing the correctness of this quotation, an ex- 
planation was tried to be given. 


48. Not only this, on behalf of the 
respondent a document, paper No. A-75/1, 
was filed. This is the reproduction of Sec- 
tion 71 (6) as it now stands after the amend- 
ment. Learned Counsel for the respondent 
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contended that this paper was obtained from 
the record of writ proceedings in which the 
Union Government had filed the extracts of 
the amended Section 71 (6) and from that 
case the petitioner had obtained the copy. 


49. This clearly goes to show that 
the Union Government itself disclosed a part 
of this blue book, on the top of which the 
word ‘Secret’ is printed. It cannot be ima- 
gined for a minute that some portion of the 
blue book which relates to the security of 
the Prime Minister when on tour or in travel 
is secret and other parts of it are not so. 
Had it been so, the entire blue book would 
not have been marked ‘Secret’. If a portion 
of this secret .book is disclosed, there is no 
sanctity left behind its secrecy. If any other 
exigency arises, as it arose in the above writ 
petition, the other parts of the book could 
also be divulged. It might be that this book- 
let was intended to be an unpublished re- 
cord, but due publicity was given to some 
parts of it and, therefore, it cannot be said 
that it is an unpublished record. 


50. Paper No. A-75/1 reads as below: 


“Rule 71 (© of the Rules and Instruc- 
tions for the protection of the Prime Minis- 
ter when on tour and travel is amended to 
read as follows:— 


“It has been noticed that the rostrum 
arrangements are not always properly made 
because the hosts are sometimes unable to 
bear the cost. As the security of the Prime 
Minister is the concern of the State, all ar- 
rangements for putting up the rostrum, the 
barriers ete., at the meeting place including 
that of an election meeting will have to be 
made by the State Government concerned. 


In the case of public meetings, other than 
election Meetings, all expenditure on the ar- 


rangements including provision of rostrum, 
the setting up of barricades, making lighting 
arrangements, public address system, etc., will 
be borne by the State Government. 


In the case of election meetings, all expendi- 


ture on police, setting up of barricades and 
making lighting arrangements will be borne 
by the State Government, while expenditure 
on the public address system and any deco- 
tative arrangements will be the responsibility 
of the political party concerned. (The ex- 
penditure on all these items may, in the first 
instance be borne by the State Government 
and then recovered from the political party 
concerned). In regard to the rostrum, only 
25% of the cost of the rostrum or Rs. 2500.00 


whichever is less, shall be contributed by the’ 


party as the rostrum has to be of certain spe- 
cifications because of security considerations.” 
51. The following shall be added as 
a new sub-rule after Rule 71 (6):— 
“71 (6). Any extravagance in expenditure 
should be avoided.” 


52. Thus, it is clear that in the writ 
petition from where the respondent has ob- 
tained the copy, Paper No. A-75/1, some- 
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thing more was disclosed than what had been 
disclosed in the Lok Sabha Debate, referred 
to above. 


53. It was argued by the learned 
Counsel for the respondent that the word 
‘published’ means printed in large number 
for use of the public in general. In Law 
Lexicon of British India, ‘publish’ is defined 
as below:— 


“publish? primarily means to make 
known, so that where a notice is required to 
be published in a newspaper, printed in Ger- 
man, the notice must also be in German. 
When printed in English, it would be merely 
printed, not published.” 


Further on, Law Lexison says: 


“To publish is the most general of these 
terms, conveying in its extended sense the 
idea of making known; but it is in many res- 
pects indefinite; we may make known to 
many or few; but to promulgate is always 
to make known to many. We may publish 
that which is a domestic or a national con- 
cern; we promulgate properly only that which 
is of general interest; the affairs of a family 
or of a nation are published in the news- 
papers; doctrines, principles, precepts and the 
like are promulgated. To publish is said of 
that which was neyer before known or never 
before existed; to reveal and disclose are said 
of that which has been only concealed or 
lay hidden; we publish the events of the day; 
we reveal the secret or the mystery or a 
transaction; we disclose the whole affair from 
beginning to end which has never been pro- 
perly known or accounted for.” 


54. In Bhalchandra Dattatraya v. 
Chanbasappa Mallappa, AIR 1939 Bom 237, 
copies of the documents were allowed to be 
taken and then privilege was claimed. The 
claim was rejected on three grounds. Firstly, 
that it was not the document of a confiden- 
tial nature, secondly, that the claim was not 
based on the ground that the disclosure would 
adversely affect public interest, and, thirdly 
that no claim was made when the document 
was produced and had been inspected by the 
parties. The following observation was made 
in this case. 


“They would not come within the cate- 
gory of official documents of a confidential 
nature as was the case in ILR 44 All 360 = 
(AIR 1922 All 37); secondly, because the 
public officer, the Collector in this case, did 
not base his claim on the ground that pub- 
lic interests would suffer by the disclosure of 
the record; and thirdly, because no privilege 
was claimed when the documents were pro- 
duced and inspected by the parties. It was 
claimed so late that the object could not 
be served even by admitting the claim.” 

55. On this case reliance can be 
placed about the stage also when this claim 
should be made, and the following observa- 
tions can be read with advantage: 

“It seems obvious that at the time he 
produces it according to the exigeacy of the 


334 A. [Prs. 55-64] Raj Narain v. Indira Nehru Gandhi (Srivastava J.) 


summons, it is for the witness to claim the 
privilege. It is the duty of the Court then 
to determine whether the document shall be 
admitted and exhibited.” 


Further on, it was observed:— 
“As to when and how the privilege should 


be claimed, there is no clear-cut rule of pro- 
cedure. But, it seems sufficiently clear that 


it should be claimed at.the earliest opportu- - 


nity by the public officer concerned when in 
teply to the summons he produces the docu- 
ment in his control or charge. It is futile to 
claim the privilege at a very late stage when 
there has already been a disclosure of the 
document given in charge of the Court.” 


56. In this connection, it should also 
be noted that when privilege is to be claimed, 
the document must be sent in a sealed cover 
accompanied by an affidavit. For this refer- 
ence be made to Narayanaswami v. State of 
Madras, AIR 1953 Mad 228. In the instant 
case, the document- was not sent in a sealed 
cover. It was sealed by Sri Saxena a day 
after it was produced in Court and it had not 
been brought in a sealed cover as it should 
have been done. 

57.. In this connection, reference be 
made to Chandra Dhar v. Deputy Commr., 
Lucknow, AIR 1939 Oudh 65, wherein the 
following observation was made: 

“It has been urged by Counsel supporting 
this application for privilege that Section 124, 
Evidence Act, applies to disclosure in Courts 
and therefore privilege can be claimed even 
if there has been disclosure outside the Court. 
I am not able to attach this restricted mean- 
ing to the Section, for I hold that the object 
is to prevent the disclosure of things not 
known outside that circle which is in cofi- 
dence and this Section has no application 
when once there has been disclosure to what 
I might call a member of the public to whom 
the contents of such papers have not been 
made known in confidence. To hold other- 
wise would be to place Courts in an un- 
favourable position, while actually the Courts 
are favoured in the sense that they have the 
power to order the productions of documents 
which an ordinary individual has not. Even 
if the propagation of this knowledge is cont- 
rary to the public interests, the person who 
has been allowed to obtain knowledge of the 
contents of such documents can make known 
'o any person what he himself has come to 
<now, and the mischief therefore is done. I 
Jo not see that the public interests in the 
contemplation of the framers of the Evidence 
Act would suffer by promulgation in a Court 
of law and not by promulgation outside it.” 


58. Disclosure should not be taken in 
ı narrow sense. If one is able to lay his 
iands on a confidential document and even 
f he takes notes of a part of the document 
lisclosure is already made and, therefore, that 
Jocument loses the sanctity of being an un- 
dublished record. 

59. In Union of India v. Sudhir 
<umar Roy, AIR 1963 Orissa 111, the fol- 
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re observations can be read with advan- 
ge: 

. I am, therefore, of the view that the 
word ‘unpublished’ in Section 123 of the Evi- 
dence Act and the disclosure contemplated in 
Section 124 of that Act relates primarily to 
the person against whom privilege is claimed 
under those sections and if he has been per- 
mitted lawfully to see those papers and also 
to take copies of the same it will be futile 
for the authorities to claim privilege under 
either of those sections.” 


60. Thus, there is not the least doubt 
that ‘published’ is not to mean only those 
documents or papers which are printed for 
general circulation.. Even if a secret docu- 
ment or a part of it is revealed, the docu- 
ment will lose the sanctity as an unpublish- 
ed record because there cannot be any guar- 
antee as to when and in what contingency 
the other parts may also be made known. 
In this view of the matter, the document in 
ea cannot be called an unpublished re- 
cord. 


6i. The following observations in 
(1968) 1 All ER 874, decided by the House 
of Lords, at page 882 can be read with ad- 
vantage: 


“The Attorney General did not deny 
that, even where the full contents of a re- 
port have already been made public in a cri- 
minal case, Crown privilege is still claimed 
for that report in a later civil case; and he 
was quite candid about the reason for that. 
Crown privilege is claimed in the civil case 
not to protect the document — its contents 
are already public property — but to protect 
the writer from civil liability should he be 
sued for libel or other tort.” 


62. Though in Conway’s case, (1966) 
1 All ER 874 the entire document had been 
published in a criminal case, but all the same 
it does not make any difference if part of the 
document, which as a whole is claimed to be 
unpublished record is revealed and published. 


3. The contention of the learned 
Counsel for the petitioner in this connection 
was that according to the statement of Sri 
Saxena this book passed from table to table, 
from official to official, and, therefore, it was 
not a document which had been kept secret 
under lock and key by the Home Secretary 
or other Head of the Department entitled to 
keep it. It is a matter of common experience 
that even a most secret document in the 
course of daily dealings passes from one table 
to another in an office. But, that does not 
mean that the contents are divulged or pub- 
lished because the officers or officials con- 
cerned are duty bound to maintain is secrecy 
and they become liable for criminal prosecu- 
tion in case the contents are leaked. Whe 
above argument has, therefore, no force in it. 

64. When a part of the document has 
already been divulged in the Lok Sabha 
Debates, no secrecy can be maintained, and 
it cannot be said that the other parts or por- 
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tions of the blue book remained secret and 
the disclosure of the same would be pro- 
tected by calling the other part an unpublish- 
ed official record. In this view of the mat- 
ter, this document cannot be termed as an 
unpublished record, as laid down in Sec- 
tion 123 of the Evidence Act. 


65. It should be noted here, as stated 
by Sri Saxena, that there was some noting by 
the Law Department of the Government of 
Uttar Pradesh that the blue book was an un- 
published record and privilege should be 
claimed. Even after this opinion of the Legal 
Rememberancer, Sri Saxena was permitted to 
bring the blue book without being sealed in 
a cover and to keep it in his possession till 
a day or two after his examination started. 
When there was such a note by the Law De- 
partment, the head of the department should 
have sent this document ` in a sealed cover 
along with an application and affidavit that 


privilege was being claimed about the produc-. 


tion of the document, by giving grounds for 
the same. For the reason best known to the 
authorities concerned, this was not done. On 
the other hand, a suggestion was thrown to 
Sri Saxena in his cross-examination that he 
brought the blue book without authority and 
only to help the petitioner.. We are not 
aware if this suggestion has any force what 
action can be taken against Sri Saxena. On 
the other hand, I find from the perusal of 
-the affidavit sworn by Sri Kaul that it does 
not bear out the above suggestion made in 
the cross-examination. The application was 
made by Sri Saxena on 20-9-1973 stating that 
he had brought the blue book as directed by 
the Home Secretary. He further stated in 
this application that he had been clearly ins- 
tructed to claim privilege under Section 123 
of the Evidence Act. But, his statement re- 
corded ten days earlier, referred to above 
does not show that at the very first instance 
he claimed any privilege under Section 123 
of the Evidence Act. 


66. It was contended that when Sri 
Saxena stated that he had no instructions to 
file the blue book, it meant that he was 
claiming the privilege. When a document is 
summoned, a party or a witness cannot refuse 
to produce it in court. He can be forced to 
produce the same. Unless the production 
of the document is covered under any of the 
sections under Chapter IX of the Evidence 
Act, a witness cannot say that he has no au- 
thority to produce it, and such a statement 
will not amount to claim of privilege. In 
order to claim privilege, as shown above, the 
document must be produced in obedience to 
the summons in a sealed cover and along 
with it the privilege under Section 123 of 
the Evidence Act should be claimed. If the 
privilege is claimed by an affidavit and the 
reasons are not fully detailed therein, the 
Court may call for a fresh affidavit and even 
examine witnesses as required under Sec- 
tion 162 of the Evidence Act. But, in no cir- 
cumstance, a witness can say that he has no 
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permission to produce the document. He has 
to produce it and then claim privilege. Mere 
saying that he has no permission to file the 
document would not amount to a claim of 
privilege. 


67. - Jn this connection it has also 
to be seen as to whether the claim for pri- 
vilege can be scrutinised by a law court or 
the claim of privilege has to be accepted with- 
out such a scrutiny. The law on the point is 
now very clear. It is for the court to decide 
whether the document is noxious document 
and its disclosure would be against public 
interest. As shown above, the law right up- 
to 1961 was that if the document was a noxi- 
ous one then it was for the head of the de- 
partment or the Minister concerned to pro- 
duce it or not to produce it. But from 1961 
onwards there was change in the interpreta- 
tion of law on this point and now the court 
will look into the fact even if the document 
is noxious to see that privilege has been 
claimed judiciously and on valid grounds. It 
means that genuineness of the claim and the 
good faith has to be looked into by the 
court, as has been held by the Supreme 
Court in Amar Chand Butail’s case as well 
= in the latest English decisions referred to 
above. 


68. Thus, I am of the opinion that 
what has been said in Amar Chand Butail’s 
case AIR 1964 SC 1658 (supra) and (1967) 2 
All ER 1260 (supra) coupled with Section 162 
of the Evidence Act is a complete answer to 
the above question. I have already discuss- 
ed the evidence regarding the stage at which 
the aforesaid privilege could be claimed. 


69. I would like to refer here at this 
stage to certain observations made in Ram- 
bhotla Ramanna v. Govt. of Andh. Pra. 
AIR 1971 Andh Pra 196; in this case it was 
observed: 


“Under Section 162, when a public ser- 
vant is summoned to produce the document 
in respect of which he wishes to claim privi- 
lege, he has first to produce the document 
summoned and then raise the objection claim- 
ing privilege by filing an affidavit in that be- 
half and if the Court comes to the conclu- 
sion that the document does not relate to any 
affairs of the State the claim must be nega- 
tived and the document must be received in 
evidence”, 


76. Coming to the question as to whe- 
ther the document relates to the affairs of 
the State the expression ‘affairs of State’ has 
not been defined by the legislature. Attempts 
have been made in a number of decisions tol 
show what the expression ‘affairs of state’ 
means. The term ‘affairs of State’ is of very 
wide amplitude and it will cover every busi- 
ness activity of the State in even day to day 
routine administration as also highly confi- 
dential matters pertaining to defence, foreign 
affairs, Cabinet minutes, and advice or notes 
exchanged between Ministers and other heads 
of departments of the Government. The 
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State activities now cover many other fields 
of trade, commerce etc., which would also 
be covered in the definition of the expression 
‘affairs of State’. But, simply because the 
matter relates to affairs of the State it would 
not be protected under Section 123 of the 
Evidence Act unless evidence is derived from 
the unpublished record. In Rambhhotla 
Ramanna’s case AIR 1971 Andh Pra 196 
(supra) the principle laid down by the Sup- 
reme Court in the case of State of Punjab 
(supra) was followed. It was held in this case 
that as to what would be the affairs of the 
State has to be determined in each case on 
the relevant facts and circumstances adduced 
before the Court. In Amar Chand Butail’s 
case AIR 1964 SC 1658 (supra) the Supreme 
Court held that in-exercising right under 
Section 123 of the Evidence Act, heads of 
department should act with scrupulous care 
and the privilege should not only be claimed 
on the ground that it will defeat the defence 
of the State, but it should be on the ground 
that the disclosure would be prejudicial: in 
public interest. 


7L Even it be assumed that the blue 
book had not been admitted in evidence and 
that the affidavit filed by Sri Kaul after a 
lapse of ten days be taken into considera- 
tion, even then the privilege in this case ¢an- 
not be claimed for the simple reason that 
the Central Government had allowed this 


book to be within the reach of individuals — 


who have taken notes from the book of 
those parts which served their purpose in a 
debate in the Lok Sabha. Not only this, 
paper No. A-75/1, which is a portion of this 
book, has been filed by the respondent and 
has been perused by the parties as well as 
their lawyers. It cannot be said that this 
part was so innocent that its disclosure would 
not be prejudicial to public interest. 


72. If privilege is claimed regarding 
the entire document, it would not lie in the 
mouth of the person claiming the privilege 
to say that the portion of the document so 
published was of innocent nature and the 
other part of it if divulged would be preju- 
dicial to public interest. This matter is not 
to rest with the authorities concerned, and 
they cannot be allowed to say that privilege 
should have been claimed only regarding 
that part or portion of the blue book, dis- 
closure of which they thought to be prejudi- 
cial in public interest. In the instant case, 
the privilege has been claimed about the en- 
tire blue book, which includes that portion 
also which has already been published. In 
this view of the matter, even if this docu- 
ment relates to the affairs of the State, it is 
not an unpublished record, and, as such, it 
is not covered within the four corners of 
Section 123 of the Evidence Act. 

73. On behalf of the petitioner it was 
argued that the matter related to election 
petition, which arises out of the constitutional 
provisions, the legislative enactment cannot 
override the constitutional authority. Reli- 
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ance was placed on Article 329 of the Consti- 
tution, which reads as below:— 


“Notwithstanding anything in this Cons- 


: titution— 


(a) the validity of any law relating to 
the delimitation of constituencies or the 
allotment of seats to such constituencies, made 
or purporting to be made under Article 327 
or Article 328, shall not be called in ques- 
tion in any Court; 


(b) no election to either House of Parlia- 
ment or to the House or either House of 
the Legislature of a State shall be called in 
question except by an election petition pre- 
sented to such authority and in such manner 
as may be provided for by or under any 
Legislature.” 

74, On the basis of this Article, it was 
argued that legislative bar cannot undo a 
constitutional right and power, and when a 
right is given under the Constitution the same 
cannot be curtailed or modified by any legis- 
lative enactment. Chapter XV, which deals 
with Articles 324 to 329, relates to elections. 
Articles 245 and 246 of the Constitution pro- 
vide that the Parliament may make laws for 
the whole or any part of the territory of 
India, and the Legislature of a State may 
make laws for the whole or any part of 
the State. Article 328 deals with the power 
of State to make legislation for the purposes 
of election. Election petitions are decided in 
accordance with the procedure laid down in 
the Representation of the People Act. Sec- 
tion 87 of the Representation of the people 
Act lays down that the provisions of the 
Indian Evidence Act, 1872, shall apply in all 
respects to the trial of an election petition, 
subject to the provisions of this Act. The 
Representation of the People Act was passed 
under constitutional authority and, therefore, 
the above argument has no force in it. © 


75. I have already held that the Court 
has power to inspect the document. But, as 
I have held that the blue book is not an 
unpublished official record, therefore, I do 
not feel any necessity to inspect this document 
regarding which the privilege has been claim- 
ed. 

Smt. Indira Nehru Gandhi as Prime 
Minister is fully entitled to know the con- 
tents of the blue book and to possess it but 
certainly in her individual capacity, in which 
she is placed in this case, she has no right 
to file even a portion of the blue book in 
support of her defence. When a part of 
the blue book, that is Section 71 (6) has been 
used by the respondent in support of her 
defence it cannot be said that the blue book 
has not been admitted in evidence. No pri- 
vilege has been claimed by the State regard- 
ing use of the above portion of the blue 
book. The State cannot be permitted to 
have two yardsticks for two different indi- 
viduals. Even when paper No. A-75/1 was 
referred by the learned Counsel for the peti- 
tioner in the course of his argument, no 


. attempt was made by the State to claim such 
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a privilege, even if it be assumed that till 
then the State had no knowledge of such use 
of a portion of the blue book. 


76. Besides this, the petitioner has no 
occasion to show to the Court about the cor- 
rectness or otherwise of paper No. A-75/1 
unless the blue book is made available to 
him. Nor he can be in a position to effici- 
ently cross-examine the respondent’s witnesses 
regarding paper No. A-75/1 in the absence 
of the blue book. The Court has to keep the 
balance even and it cannot tilt it in favour 
of one party or the other. It is, therefore, 
just, equitable and in accordance with the 
principle of natural justice that the claim 
of privilege regarding the blue book and 
other papers which are correlated with the 
blue book be rejected. 


77. So far as the other two docu- 
ments are concerned, they do not stand on 
a different footing. As far as the documents 
summoned from the Superintendent of Police, 
Rae-Bareli, are concerned, they were sent 
under a sealed cover along with an affidavit 
that these documents related to the affairs of 
the State and being unpublished records, pri- 
vilege was claimed as the Superintendent of 
Police came to the conclusion that their dis- 
closure was prejudicial in public interest. In 
the affidavit he stated that the documents re- 
lated to the security arrangements for the 
Prime Minister of India. All the instructions 
relating to the security arrangements, which 
were issued to the District Officers and 
Superintendent of Police etc., are contained 
in the blue book. If that very blue book 
cannot be called a privileged document then 
it cannot be said that the papers, which have 
been filed by the Superintendent of Police, 
Rae-Bareli, which owe their existence to the 
blue book, relating to the security arrange- 
ments of the Prime Minister, can be called 
privileged documents, in accordance with Sec- 
tion 123 of the Evidence Act. All that the 
Superintendent of Police stated was that it 
was ‘Top secret security arrangements in con- 
nection with the visit of the Prime Minister 
of India.” He did not give any reason which 
led him to the conclusion that the disclosure 
of the documents would be against public 
interest. As stated above, top security ar- 
tangements are derived from the blue book, 
and as the blue book itself cannot be said 
to be a privileged document, therefore, these 
documents also cannot be called privileged 
documents, as provided under Section 123 of 
the Evidence Act. Since I have held that pri- 
vilege cannot be claimed regarding these docu- 
ments, I do not feel any necessity to inspect 
these documents. 

78. Sri K. P. Sood, who is an officer 
of the Accountant General’s office, Central 
Revenue, New Delhi, filed three documents 
which relate to the pay and emoluments paid 
to Sri Y. P. R. Kapoor. No privilege under 
Section 123 has been claimed regarding these 
papers. These papers were brought in a 
sealed cover. As the application or affidavit 
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has also been placed in the file of the case, 
I got the said sealed cover opened to find 
out as to whether any application or affidavit 
under Section 123 of the Evidence Act has 
been filed. The seal was opened only with 
this limited purpose, but the documents were 
not inspected. I find that only one applica- 
tion is attached with these papers, relevant 
portion of which runs as below: 

“I am further to state that under I. R. 
L. A. System of payment, officer is not re 
quired to submit monthly salary bill. Salary 
is paid on the basis of register maintained at 
(b) above. 

These documents after perusal may kind- 
ly be returned. In case they are required 
by the Court, their photostat -copies will be 
produced, provided appropriate time is 
allowed.” . 

79, In view of this, it cannot be said 
that any privilege in respect of these docu- 
ments was claimed. These papers are allow- 
ed to be produced. 

80. For the reasons given above, I 
hold that no privilege can be claimed in res- 
pect of any of the three sets of papers and 
they are allowed to be produced. 

Order accordingly. 
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Basdeo and others, Appellants v. 


Board of Revenue and others, Respon- 
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Special Appeal No. 212 of 1971, con- 
nected with Special Appeals Nos. 215, 
216, 217 and 218 of 1971, D/- 23-5-1974, 
against judgment of W. Broome (Single 
Judge) in Civil Misc. Writ No. 1490 of 
1965, D/- 15-3-1971. 

Index Note:— (A) U. P. Zamindari 
Abolition and Land Reforms Act (1 of 
1951), S. 20 (b) — Title of mortgagee 
though extinguished prior to 1356 Fasli, 
they were recorded as mortgagee in re- 
mark column in 1356 F, — Such an entry 
whether an entry recording them as 
occupant — Interpretation of entries — 
(X-Ref:— U. P. Land Revenue Act (19 of 
1901), Ss. 28, 29 and 33) — (X-Ref:— U. 
P. Land Records Manual, Paragraphs 79, 
84 and 87). 


Brief Note.— (A) S, 20 does not over- 
ride the other provisions of the Act but 
is subservient to them. When the legisla- 
ture unfolds a scheme of land reform in 
severa] inter-related and connected pro- 
visions, they should be so read that each 
has its proper operation. One provision 
should not be so construed that all others 
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are nullified. The operative efficacy of 
the various provisions was maintained 
by the legislature by restricting the ope- 
ration of Section 20 (b) (i) to recorded 
occupants in accordance with the Land 
Revenue Act; and by expressly making 
the provisions of Section 20 operative 
subject to the other provisions of the Act, 
viz., Sections 11, 12, 13, 18, 19 and 21 etc. 
In other words, the title of Bhumidhar. 
Sirdar or asami conferred by these pro- 
visions on tenure holders will prevail and 
will not be defeated by someone else be- 
ing recorded as sub-tenant or mortgagee 
or thekedar ete. of the tenure-holder, 
even though such person is proved not to 
be sub-tenant, mortgagee or thekedar in 
1356 F. (Paras 11, 35) 
If a person has been recorded as 
mortgagee in the remarks column, it is 
an entry which, consistently with the 
rules contained in the Land Records 
Manual, cannot be treated as an entry 
recording him as an occupier or occu- 
pant, The entry can be read only as indi- 
cating that the person was recorded, in 
accordance with the provisions, as a mort- 
gagee. Such an entry is not an entry re- 
cording him as occupant. Record as an 
occupant is authorised to be made in spe- 
cial circumstances and after proper en- 
quiry and in accordance with the provi- 
sions of paragraphs 84 and 87. An entry 
made in accordance with those provisions 
alone can be read as recording a person 
as an occupant. (Paras 28, 29) 
Since the rules require the Lekhpal 
to make an inquiry into the status as well 
as nature of the rights possessed by a 
person in cultivatory occupation of land 
before recording an entry, it is evident 
that Sections 28 and 33 of the Land Re- 
venue Act read in the light of the rules 
framed thereunder do mot contemplate 
that an entry made by the lekhpal is to 
be read or construed in the light of the 
findings that may be given by the Courts 
subsequently. Since the entries are to be 
made after the requisite enquiry contem- 
plated by the rules, the entries must be 
read and construed as required by those 
rules. Case law discussed. AIR 1968 SC 
1351, Held not good law in view of ear- 
lier larger bench decision in AIR 1968 
Sc 466. AIR 1968 SC 466; AIR 1971 SC 
673 and AIR 1972 SC 2157, Rel. on. 
(Paras 28. 61) 
Similarly an entry recording a per- 
son as a sub-tenant in column 6 while 
entering another as mortgagee in the re- 
marks column is an entry im accordance 
with the last clause of paragraph 79 of 
the Land Records Manual. It is an entry 
recording him as a sub-tenant from the 
mortgagee, It is not an entry recording 
him as an occupant. (Para 29) 
The phrase “recorded as occupant” 
has a technical significance under Land 
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Revenue Act read with the Land Records 
Manual. Before a record of the name of 
any person in the Khasra or Khatauni 
can be treated as a record of an occupant, 
the entry must be established to be in 
accordance with the rules governing the 
making of entries of occupants, The entry 
must be genuine and not fictitious, other- 
wise it will not be an entry recording a 
person as occupant within Section 20 (b) 
(i) so as to confer adhivasi rights. A 
black ink entry in the remarks column 
is not an entry of an occupant. 
(Paras 49, 52, 54, 59) 
Therefore, if persons recorded as 
mortgagees in the remark column of re- 
venue papers of 1356 Fasli are found to 
be im possession in 1356 Fasli as tres- 
passers, the entry cannot be regarded as 
an entry of recorded occupant. So also if 
a person is recorded in sub-tenants 
column and another person is recorded as 
mortgagee in remarks column, none of 
them will be deemed to be recorded 
occupant. (Para 61) 
An entry of a person as halwaha in 
the remarks column or any other column 
is also not an entry of recorded occupant. 
(Paras 63, 64) 
Index Note:— (B) Constitution of 
India, Art. 141 — Precedents — Earlier 
decision by larger Bench — Later con- 
trary decision of smaller Bench cannot be 
deemed to have overruled earlier decision 


— Earlier decision will prevail — Later 
decision will not be operative. (Para 58) 
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Sanbatha Rai, K. P. Singh and K. L. 
Misra, for Appellants; R. M. Sahai, Stand- 
ing Counsel, for Respondents. 

SATISH CHANDRA, J.:— Gajadhar 
Khatik was the occupancy tenant of the 
plots in dispute. In or about the year 1923 
he mortgaged them in favour of the res- 
pondents second set. Gajadhar died, and 
the tenancy was inherited by his son 
Moti. In 1944 a tripartite agreement was 
entered into among Moti, the Maharaja 
of Banaras, who was the zamindar, and 
the appellants. As a result, two docu- 
ments were executed. One was dated 4th 
September; 1944, whereunder Moti sur- 
rendered his occupancy tenancy holdings 
in favour of the Maharaja of Banaras, 
the zamindar, on payment of Rs. 6,000 as 
consideration, This amount was paid by 
the appellants as consideration for being 
granted a lease of the plots by the zamin- 
dar. On 20th February, 1945, the Maha- 
raja of Banaras executed a registered 
deed of lease letting out the plots to the 
appellants on a premium of Rs. 6,000, Out 
of the sum of Rs. 6,000, a sum of Rs. 3,300 
was retained by the appellants for pay- 
ment to the mortgagees, mamely, respon~ 
dents second set, and the balance of 
Rs. 2,700 was paid in cash to Moti Khatik, 


2. On 10th April, 1945, the appel- 
lants, namely, the new lessees, filed a 
suit for declaration and possession under 
Section 59/180 of the U.P. Tenancy Act 
against the mortgagees, respondents se- 
cond set. 

3. The mortgagees contested the 
suit, inter alia, on the ground that the 
plaintifis had retained a sum of Rs, 3,300 
with them for payment to the mortgagees 
with the consent of the zamindar, but 
they had not paid the money to the mort- 
gagees. The mortgagees having been re- 
cognised by the zamindar, were in autho- 
rised possession. It appears that the mort- 
gagees had sublet some of the plots. The 
sub-tenants from the mortgagees wera 
also impleaded as defendants to the suit. 
These sub-tenants also contested the suit. 
They claimed that they were in autho- 
rised possession on behalf of the morta 
gagees, 


4. The trial court decreed the suit 
on 6th September, 1948. On appeal the 
decree was set aside and the suit was 
dismissed. On 18th August, 1951, the 
Board of Revenue, however, allowed the 
second appeal filed by the plaintiffs and 
restored the decree of the trial court. 
The Board of Revenue observed that the 
appellants before it did mot deny the 
liability to pay the mortgage money, and, 
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in fact, they offered to pay it. Therefore, 
they could not be estopped from ejecting 
the mortgagees whose interest had been 
extinguished under Section 47 of the U. P. 
Tenancy Act. In execution of this decree 
for possession, the appellants obtained 
possession on 5th October, 1951. The 
names of the mortgagees were expunged 
from the records and those of the appel- 
lants were mutated. 


5. On 10th December, 1953, the 
erstwhile mortgagees and their sub-ten- 
ants made five applications for restitution 
of possession under Section 232 of the 
U. P. Zamindari Abolition and Land Re- 
forms Act, They claimed that they had 
become adhivasis because they were re- 
corded as occupants within the meaning 
of sub-clause (b) of Section 20 of the 
Act. The trial court allowed these appli- 
cations, which orders were, however, set 
aside on appeal, On 23rd March, 1965, 
the Board of Revenue allowed the second 
appeal and restored the decree of the 
trial court, with the result that the appli- 
cations for restitution stood allowed. Ag- 
grieved, the lessees instituted five writ 
petitions in this Court. 


6. The learned single Judge found 
that in 1356 Fasli the erstwhile mort- 
fagees were recorded in the remarks 
column as mortgagees, that on some of 
the plots one Raji Narain was entered as 
sub-tenant in column No. 6, that on these 
plots the mortgagees were also entered 
in the remarks column as mortgagees, 
that in case of some other plots column 
No. 6 was blank, while the mortgagees 
were entered as such in the remarks 
column in respect of certain plots, and 
that Amaldhari Pandey and Mahadeo 
Ahir were entered as sajhis in the re- 
marks column along with the mortgagees 
over two plots, whereas these very per- 
sons were recorded over two other plots 
as “bilewaz halwahi Somaru Bhar” along 
with the mortgagees’ entry of the appel- 
lants. He found that the mortgage creat- 
ed by Gajadhar Khatik was extinguished 
om surrender of the holding, and conse- 
quently the respondents ceased to hold 
the status of mortgagees in the land from 
1944 onwards. Relying upon the Supreme 
Court decision in Upper Ganges Sugar 
Mills Ltd. v, Khalil-ul-Rahman (AIR 1961 
SC 143) it was observed that the Khasra 
entries showing them as mortgagees in 
1356 Fasli had clearly to be interpreted 
in the same manner as entries showing 
a company as Thekedar after the expiry 
of the Theka were interpreted by the 
Supreme Court in that case. It was held 
that the Khasra entries of 1356 Fasli re- 
cording the respondents as mortgagees 
must be deemed in law to have recorded 
the mortgagees as occupants and so they 
became adhivasis under Section 20 (b). It 
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was also held that the entry of sub-ten- 
ant also amounted to recording the per- 
son as occupant, but the learned single 
Judge held that the Board of Revenue 
could mot be said to have committed any 
manifest error of law in treating the 
entry of “halwaha” as that of a mere lic- 
encees so as to be outside the purview 
of Section 20. With these findings the 
writ petition was dismissed. 


7. At the hearing of the appeals 
it was urged on behalf of the erstwhile 
mortgagees that they were not, in fact, 
mortgagees in 1356 Fasli, but since they 
were recorded in the revenue papers for 
that year, their record will be a record 
as occupants within the meaning of clause 
(b) of Section 20. In support reliance was 
placed. upon the Upper Ganges case, AIR 
1961 SC 143 which was followed in Jham- 
man Lal v. Deputy Custodian General, 
1964 All LJ 273 = (AIR 1965 All 253); Pir 
Khan v, Deputy Director of Consolidation, 
1965 All LJ 591: Narain v. Smt, Anti, 1966 
All LJ 442 and also on a Full Bench de- 
cision in Chobey Sunder Lal v. Sonu, 
1967 All LJ 960 = (AIR 1969 All 304) 
(FB), Amother Division Bench reported in 
Mustafa Khan v. Deputy Director of Con- 
solidation, 1972 All LJ 854 = (AIR 1973 
All 372) had doubted the correctness of 
these decisions. In view of this conflict 
of opinion the Division Bench referred 
the following questions of law to a larger 
Beach: 


(1) Whether an entry in 1356 Fasli 
has to be taken as it is or can the Couri 
construe it in the light of findings given 
by it on other evidence? 

(2) Whether an entry in 1356 Fasli 
recording a person as mortgagee in the 
remarks column is in law an entry of 
recorded occupant if it is found that the 
person was in possession im 1356 Fasli as 
a trespasser? 

(3) Can an entry not made in ac- 
cordance with the prescribed rules be 
still deemed to be an entry of recorded 
occupant? 

(4) If a person is recorded im sub- 
tenants’ column and another person is re- 
corded as mortgagee in the remarks 
column, will any of them be deemed to 
be recorded occupant, and if so, who? 

(5) Whether a halwaha can be held 
to be a sub-tenant? 

8. Questions (1), (2) and (3) and 
(4) are inter-related. They may be consi- 
dered together. 


9, These questions proceed on the 
factual position that the title of a mort- 
gagee of occupancy tenancy had extin- 
guished prior to 1356 Fasli. He was in 
possession in 1356 Fasli as a trespasser. 
But he was recorded in the revenue 
papers as a mortgagee in the remarks 
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column. The question is whether such an 
entry is am entry recording him as occus 
pant within meaning of Section 20 
(b) (i) of the U. P. Zamindari Abolition 
and Land Reforms Act. 


10. The appellants submit that 
the respondents are recorded as mort- 
gagees and the entry should be taken as 
it is. The respondents, on the other hand, 


‘contend that since the mortgage extin- 


guished prior to 1356 Fasli, their posses- 
sion in 1356 Fasli was in their own right 
and mot as a trespasser. The record in 
their favour will be as an occupant. 


11. Section 20 of the Act, in so 
far as it is material, provides— 

“20. A tenant of sir, sub-tenant or an 
occupant to be adhivasi., 

o person who— 

r A E 

(b) was recorded as occupant— 

(i) of any land (other than grove 
land or land to which Section 16 applies) 
or land referred to in the proviso to sub- 
section (3) of Section 27 of the U. P. Ten- 
ancy (Amendment) Act, 1947, in the 


‘Khasra or Khatauni of 1356 Fasli, prepar- 


ed under Sections 28 and 33 respectively 
of the U. P. Land Revenue Act, 1901...... 
shall unless he has become a bhumidhar 
of the land under sub-section (2) of Sec- 
tion 18 or an asami under clause (h) of 
Section 21, be called adhivasi of the land 
and shall subject to the provisions of this 
Act. be entitled to take or retain posses- 
sion thereof.” 


This provision requires the Khasra and 
Khatauni of 1356 Fasli to be prepared 
under Sections 28 and 33 respectively of 
the Land Revenue Act, 1901. The second 
moticeable condition is that the section 


operates “subject to the provisions of this 


Act.” Section 21 on the other hand ope- 
rates ‘notwithstanding anything contain- 
ed in this Act”. Evidently Section 20 does 
not override the other provisions of the 
Act, but is subservient to them. 


12; Section 28 of the Land Reve- 
nue Act provides that the Collector shall 
maintain the khasra in accordance with 
rules made under Section 234 of the Act. 
Section 33 requires the Collector to main- 
tain the record of rights, and for that 
purpose to prepare annually an amended 
set of registers enumerated in Section 32. 
Clause (e) of Section 32 refers to “a re- 
gister of all persons cultivating or other- 
wise occupying land specifying the parti- 
culars required by Section 55”. This regis- 
ter is called the Khatauni, Section 55 
provides :— 


“55, The register of persons cultivat~ 
ing or otherwise occupying land prescrib- 
ed by clause {e} of Section 32 shall spe- 
cify as to each tenant the following parti- 
culars— 
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(a) the nature and class of his tenu- 
res as determined by the United Provin- 
‘ces Tenancy Act, 1939; 

(b) the rent payable; 

(c) omitted; 

(d) any other condition of the tenure 
which the Provincial Government may, 
by rules made under Section 234, require 
to be recorded.” 


13. It will thus be seen that both 
the khasra and khatauni have to be pre- 
pared in accordance with the rules fram- 
ed under Section 234. Khatauni has to 
specify the nature and class of tenure of 
the person cultivating or otherwise occu- 
pying land. 


14. Section 234 of the Land Reve- 
mue Act conferred rule making power 
upon the Local Government, Its clause 
(dj. inter alia, provided for prescribing 
the form, contents, method of preparation 
etc. and maintenance of the record of 
rights and other records, maps, field 
books, register and lists made or kept 
under the Act. The Land Records Manual 
is a collection of rules framed under Sec- 
tion 234 of the Land Revenue Act, as well 
as instructions issued by the State Gov- 
ernment in relation to various matters. 
Chapter V of Part I of the Manual re- 
lates to the map and Khasra. Chapter 
VUI deals with the Khatauni. The pre- 
face to the Manual shows that Chapters 
III to XI of Part I of the Manual have 
been framed under clause (d) of Section 
234 of the Land Revenue Act. So the 
rules contained in Chapters V and VII 
of the Manual are statutory rules made 
under Section 2384. Chapter V dealing, 
inter alia, with Khasra consists of para- 
graphs 55 to 102. Chapter VIII relates to 
Khatauni and consists of paragraphs 121 
to 160. Paragraph 60 provides that Khasra 
shall be prepared in Form No. P-3, Form 
No. P-3 consists of 21 columns. Column 
No, 5 is meant for the name of the culti- 
vator. In column No. 6 are to be entered 
the names of sub-tenants or tenants of 
sir, or tenants of permanent tenure- 
holders, or rent free grantee, or grantees 
at a favourable rate of rent or occupiers 
of land without the consent of the per- 
sons entitled to admit such sub-tenants. 
Column No. 21 is the remarks column. 
Paragraph 71 provides for the entry in 
coiumn No, 5. In it not only the name of 
the cultivator but also the ‘nature of his 
rights” i.e., the class of his tenure and, 
where necessary, the term of cultivation, 
have to be entered, These entries are to 
be made in accordance with paragraphs 
72 to 86, 124 and 124-A and 126 to 129, 
as the case may be. Paragraphs 124 to 
129 are in Chapter VIII dealing with 
Khatauni. Paragraphs 78 and 79 deal 
with cultivation of thekedars and mort- 
gagees. Paragraph 79 provides— 
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“When a permanent tenure-holder 
or a fixed-rate tenant has mortgaged his 
holding with possession, or a grove-hold- 
er, the interest in his grove-land, the 
word “mortgagor” shall be entered im 
column 5 after the class of tenant, or the 
srove-holder, as the case may be. The 
name and description of the mortgagee 
shall then be entered in the same column 
followed by the word ‘mortgagee’. If any 
other tenant has mortgaged his holding 
the name and description of the moritga- 
gee will not be entered in column 5 but 
in the column of remarks followed by 
the word ‘mortgagee’. If the mortgagee 
has let out the field to a cultivator, the 
name of the actual cultivator should be 
shown in column 6, Mortgagees without 
possession shall not be shown anywhere 
in the khasra. 


Note:— The record of mortgage in 
the remarks column of Khasra is intend- 
ed to show the fact of possession. It is no 
recognition of an illegal transaction.” 


15. Paragraph 124 provides for the 
arrangement of holdings in the Khatauni 
in Agra, while paragraph 124-A deals 
with arrangement of land in the Khata- 
uni in Avadh. A perusal of paragraph 124 
shows that it divides land into 20 classes, 
depending on the mature of the rights 
possessed by the cultivator. Class (1) is 
of Sir of landlords. Class (2) deals with 
Khudkasht. Class (2A) relates to theke- 
dars or mortgagees’ cultivation. Classes 
(3) to (9) refer to different kinds of ten- 
ants. Class (10) relates to land held by 
nore enney tenants, Class (10A) pro- 
vides— 


“(10A) Oecupiers of land without title 
when there is no one already recorded in 
column 5 of the Khasra. 


Note:—~ When no rent has been fixed 
and any person has been admitted to the 
occupation of land or permitted to retain 
possession of land by any one having a 
right to admit or permit him, with the 
intention that a contract of tenancy 
should thereby be effected, he is a heredi- 
tary tenant and his proper place is under 
class (8). But before any person who 
claims to be a tenant of this description 
is entered as hereditary tenant, the Pat- 
wari shall record the statement of the 
Zamindar and such person in his diary 
and obtain their signatures and make the 
entry under class (8) only if the case is 
undisputed, If the Zamindar denies ad- 
mission to tenancy or recognition of such 
person as tenant, such person shall be en- 
tered under class (10A).” 

Class (11) consists of rent free grantees, 
while class (12) deals with grove holders. 
Class (16) is of tenants under permanent 
tenure-holders. Class (17) is of tenants of 
sir and tenants of Khudkasht. Class (18) 
deals with tenants under rent free. gran- 
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tees. Class (18A) is of lessees under Sec- 
tion 252, U. P. Tenancy Act. 


16. Class (19) is of sub-tenants 
while class (20) is— 

(20) Occupiers of land without the 
consent of the person if any entered in 
column 5 of the Khasra, 


Notes— (1) When no rent has been 
fixed and any person has been admitted 
to the occupation of land or permitted to 
retain possession of land by a tenant, 
with the intention that a contract of sub- 
tenancy should thereby be effected, he is 
a sub-tenant and his proper place is 
under class (19). But before amy person, 
who claims to be a sub-tenant by virtue 
of such admission without rent or recog- 
nition as sub-tenant is entered as sub- 
tenant, the Patwari shall record the state- 
ments of the tenant and such person in 
his diary and obtain their signatures and 
make the entry in class (19) only if the 
case is undisputed. If the tenant denies 
admission to tenancy or recognition of 
such person as sub-tenant, such person 
shall be entered under class (20). 

(2). The above classification applies to 
the whole of the Agra province except 
the areas specified in the First Schedule 
of the Land Revenue Act, 1901.” 


17. The arrangement of land in 
Avadh is similar except that class (5A) is 
equivalent to class (10A) in Agra and 
class (12) is equivalent to class (20) men- 
tioned above. 

18. Paragraph 121 provides that 
the Khatauni shall be prepared in Form 
P-11. This form consists of 9 columns, of 
which column 2 deals with the name of 
the cultivator. 


19. It will be seen that there is 
detailed provision for specifying the na- 
ture of the tenure umder which a person 
is cultivating. The classification includes 
“occupiers of land’. Classes (10A) and 
(20) deal with them. In the context of 
this classification it is apparent that the 
occupiers of land mentioned in classes 
(10A) and (20) are those who are not the 
holders of any. recognised tenure. Such 
occupiers of land without title are re- 
corded in the khasra in column 6. 


20. Under Paragraph 84 of the 
Manual if the lekhpal finds that a person 
whose name has not been previously re- 
corded is in cultivatory possession and 
someone else is recorded in column No. 5 
he shall enquire how such person has 
obtained possession. If he finds that such 
person is a usufructuary mortgagee of 
the holding or sajhidar of the person re- 
corded in column 5, he will follow the 
procedure laid down in paragraphs 79 and 
83. If he finds that the person recorded 
in column 5 has died and such person is 
his heir, he will take steps to enter the 
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heirs name in column 5, according to 
the procedure laid down in Paragraph 82. 
If the lekhpal finds that such person 
holds a sub-lease from the person record- 
ed in column 5, he will follow the pro- 
cedure laid down in paragraph 87 (3), If 
the Lekhpal finds that such person does 
not fall in any of the classes mentioned 
above and the person recorded in column 
5 belongs to class (10) or (104) in Agra, 
and in Avadh to class (5) or (5A) of the 
Khatauni, the Lekhpal shall substitute 
for the recorded person the name of the 
actual occupier in column 5 in red ink. 
If the person recorded in column 5 is a 
tenant of any class other than these or is 
a grove-holder or a grantee under class 
(11) in Agra or class (6) in Avadh, the 
Lekhpal shall follow the procedure laid 
down in paragraphs (b) to (d) given be- 
low that Paragraph. 


21. Paragraphs (b) to (d) give de- 
tailed procedure for enquiring and mak- 
img of an entry. The entries are made in 
red ink with “Dawedar Qabiz’ added. 
The entry is made in the remarks 
column only provisionally and pending 
the completion of the enquiry. 


22. Paragraph 85 deals with hold- 
ings abandoned by tenants. In such cases 
if a stranger is in occupation, the actual 
cultivator is entered in the remarks 
column, preceded by the word "Qabiz”. 
In such a situation the tenant’s name is 
mentioned in column 5, with the addition 
of the word “Farar” in red ink, 


23. Paragraph 87 deals with en- 
tries of sub-tenants and others (column 
(6)). Sub-paragraph (1) provides that in 
column 6 of the Khasra will be entered 
persons of the following descriptions: 


(a) Tenants under permanent tenure- 
ae in Agra (Class 16 of the Khata- 
uni). 

(b) Tenants of Sir, Tenants of Khud- 
kasht (in Agra class 17 and in Avadh 
class 10 of the Khatauni), 

(c) Tenants under rent-free grantees 
and grantees at a favourable rate of rent 
(im Agra class 18 and in Avadh class 10A 
of the Khatauni). 

(d) Sub-tenants (in Agra class 19 and 
in Avadh class 11 of the Khatauni). 

(e) Occupiers of land without the 
consent of the person whose name is en- 
tered im column 5 of the Khasra (Gin Agra 
class 20 and in Avadh class 12 of the 
Khatauni). 

Sub-paragraph (iii) provides that— 


"If there was no ‘entry in column 6 
of the Khasra in the preceding year and 
the lekhpal finds at the time of partal 
some person belonging to one of the clas- 
ses mentioned in sub-paragraph (i) in 
eultivatory occupation of the land, he 
will enter in column 6 in red ink the 
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mame, parentage and rent, if any, of such 
person together with his status: 
Provided that he shall mot record any 
such person as belonging to class (a), (b), 
(ec) or (d) of sub-paragraph (i) unless he 
is satisfied by an enquiry from the parties 
concerned that a contractual relation of 
landholder and tenant exists between 
them. If he is not so satisfied, he shall re- 
cord the person as belonging to class (e). 
Pending such enquiry the Lekhpal shall 
note the name and parentage of such per- 
son in the remarks column of the 
ra.” 


24. It will thus be seen that where 
mo one is entered in column 6, a person 
claiming to be in cultivatory occupation 
without the consent of the person whose 
name is entered in column 5 has to be 
entered in column 6 in red ink and his 
status has also to be entered in that 
column. If such person claims to be 
tenant of the kind mentioned in classes 
(a) to (d) of sub-paragraph (i) and if the 
Lekhpal is not satisfied that he belongs to 
ome of those classes, he will be recorded 
as an occupier belonging to class (e), and 
pending such inquiry his name is to be 
noted in the remarks column of the Khas- 
ra. Obviously if after the enquiry the 
lekhpal is satisfied that he is a tenant 
mentioned in class (a), (b). (© or (d) he 
will be mentioned as such in column 6, 
otherwise his name shall be entered in 
column 6 in red ink together with his 
status, that is, as “Occupier of the land.” 


25. Sub-paragraph (iv) of Para- 
graph 87 provides for a case where an 
entry already exists in column 6 of the 
Khasra and the Lekhpal finds at his par- 


tal that some person other than the re-" 


corded person is in cultivatory occupation 
of the land. Clauses (a) to (d} of sub- 
paragraph (iv) give detailed instructions 
with regard to various. contingencies 
which may arise. Clause (d) deals with 
the situation where the occupier claims 
to be recorded in column 6 to the exclu- 
sion of the recorded person, In that case 
the Lekhpal has to proceed as follows:— 

(i) If the recorded person belongs to 
class (b), (d) or (e) of sub-paragraph (i), 
the lekhpal will substitute the name of 
the actual occupier in place of the name 
of the recorded person but he shall not 
enter the new name in class (b) or class 
(d) umless the conditions laid down in the 
proviso to sub-paragraph (iii) are fulfilled. 
If he finds that a contractual relationship 
has not arisen between the occupier and 
the person entitled to sublet he will treat 
the occupier as belonging to class (e). 

(ii) If the recorded person belongs to 
class (a) or (c) of sub-paragraph (i), the 
lekhpal shall provisionally enter in red 
ink the name of the actual occupier in the 
remarks column of the khasra and shall 
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proceed, as far as possible, as laid down 
in sub-paragraphs (b) to (d) of paragraph 
84, provided that in a case falling under 
class (d) the name and other particulars 
of the actual occupier with the words 
“Qabiz Dawedar” shall be entered below 
the mame and other particulars of the 
person already recorded in column 6.” 


26. Thus the Lekhpal has to make 
an enquiry whether a contractual rela- 
tionship of landholder amd tenant arises 
between the person in cultivatory occu- 
pation and the person entered in column 
5. If he is not so satisfied, then the per- 
son in cultivatory occupation is to be en- 
tered in column 6 in red ink, and in cases 
covered by clause (ii) of sub-paragraph 
(iv) (d), with the words “Kabiz Dawe- 
dar” added. 

27. It is evident that the Land 
Records Manual gives detailed instruc- 
tions to the Lekhpal as to how and when 
is he to record the person as occupier of 
land. Reading paragraphs 79, 84 and 87 
together it is evident that the Lekhpal is 
to enter the usufructuary mortgagee of 
an occupancy tenant in the remarks 
column with the word “mortgagee” add- 
ed. If he finds that a person is an occu- 
pier of land without consent, he is to be 
entered in column 6 in red ink and in 
some cases with the words “Kabiz Dawe- 
dar” added. The Lekhpal is not authoris- 
ed to record the mame of an “occupier” 
in the remarks column as a mortgagee, 


28. If a person has been recorded 
as mortgagee in the remarks column, it 
is an entry which, consistently with the 
rules contained in the Land Records Ma- 
nual, cannot be treated as an entry re- 
cording him as an occupier or occupant. 
Since the rules require the Lekhpal to 
make an inquiry into the status as well 
as nature of the rights possessed by a 
person in cultivatory occupation of land 
before recording an entry, it is evident 
that Sections 28 and 33 of the Land Re- 
venue Act read in the light of the rules 
framed thereunder do not contemplate 
that an entry made by the lekhpal is to 
be read or construed in the light of the 
findings that may be given by the Courts 
subsequently, Since the entries are to be 
made after the requisite enquiry contem- 
plated by the rules, the entries must be 
a and construed as required by those 
rules, 


29. In the present case the entry 
is in the remarks column and with the 
word ‘mortgagee’ added against the name. 
The entry can be read only as indicating 
that the person was recorded, in accord- 
ance with the provisions, as a mortgagee. 
Such an entry is mot an entry recording 
him as occupant. Record as an occupant 
is authorised to be made in special cir- 
cumstances and after proper enquiry and 
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in accordance with the provisions of para- 
shes ps 84 and 87. An entry made in ac- 

ordamce with those provisions alone can 
on read as recording a person as an occu- 
pent. Similarly any entry recording a 
pérson as a sub-tenant in column 6 while 
entering another as mortgagee in the re- 
marks column is an entry in accordance 
with the last clause of paragraph 79 of 
the Land Records Manual. It is an entry 
recording him as a sub-tenant from the 
mortgagee. It is mot an entry recording 
him as an occupant. 


30. The legislative history of Sec- 
tion 20 (b) (i) is interesting and instruc- 
tive. 


31. The U. P. Agricultural Tenants 
(Acquisition of Privileges) Act No. 10 of 
1949, conferred certain privileges on spe- 
cified categories of tenure-holders pro- 
vided they deposited ten times the rent. 
The privileges were that the tenure- 
holder was not liable to ejectment for 
non-payment of rent and that he was 
henceforward to pay half the rent. Under 
Section 3, those entitled to acquire these 
privileges were— 


(a) a tenant holding on special terms 
in Avadh, 

(b) an exproprietary tenant, 

(c) an occupany tenant, and 

(d) a hereditary tenant. 

The U, P. Agricultural Tenants (Acquisi- 
tion of Privileges) (Amendment and Mis- 
cellaneous Provisions) Act, No. 7 of 1950, 
made certain changes in the principal 
Act, In Section 3 a new clause (e) was 
added, which provided for “an occupier”, 
This amendment was made with retros- 
pective effect, Explanation 2, which was 
also added to Section 3 stated— 

Explanation 2.— For the purposes of 
this section the expression— 

(i) ‘occupier’ means an occupier of 
any land which on the date immediately 
preceding the date of declaration under 
Section 6 is not included in the holding of 
a permanent tenure-holder, permanent 
lessee in Avadh, tenant, grove-holder, 
rent-free grantee, grantee at a favourable 
rate of rent or which is not sir or khud- 
kasht or which is not in the personal cul- 
tivation of a Thekedar or a mortgagee, = 
Thus an occupier of land which was in- 
cluded in the holding of inter alia any 
kind of tenant was mot entitled to acquire 
the privileges conferred by that Act. 
Schedule IV to U. P. Zamindari Abolition 
and Land Reforms Act amended the U. P. 
Agricultural Tenants (Acquisition of Pri- 
vileges) Act, 1949. Section 340 made the 
amendments retrospective with effect 
from the commencement of the 1949 Act. 
The IV Schedule repealed and re-enact- 
ed Section 3 (1) of the Principal Act. 
Under the re-enacted section, clause (e) 
referred to an occupier. Explanation 2, 
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which defined the word ‘occupier’ was 
also amended. Between the words ‘occu- 
vier’ and ‘of’? the words ‘recorded in the 
record of rights of 1356 Fasl? were in- 
serted. After the amendment the Second 
Explanation read as follows:— 


“Explanation 2— For the purposes of 
this section the expression-—~ 


(1) ‘occupier’ means am occupier re- 
corded in the record of rights of 1356 
Fasli of any land which on the date im- 
mediately preceding the date of declara- 
tion under Section 6 is not included in 
the holding of a permanent tenure-hold- 
er, permanent lessee in Avadh, tenant, 
grove-holder, rent-free grantee, grantee 
at a favourable rate of rent or which is 
not in the personal cultivation of a theke- 
dar or a mortgagee or which is not sir or 
khudkasht of a landlord, who on the said 
date is assessed in Uttar Pradesh to a 
land revenue of Rs. 250 or less annually 
or where mo land revenue is assessed to 
a lesser amount of local rate than would 
be payable on a land revenue of Rs. 250 
annually.” 


32. It will be seen that even after 
the amendment an occupier recorded in 
the record of rights of 1356 Fasli in res- 
pect of any land which is included in the 
holding of inter alia, any class of tenant, 
was not entitled to acquire the privileges 
under the Act of 1949. 


33. It is difficult to imagine that 
the legislature while denying persons re- 
corded in 1356 Fasli over holdings of 
tenants, the right even to acquire the 
privileges on payment of ten times rent, 
would by the same Act confer on them 


‘adhivasi and then sirdari rights, The tem- 


ants who acquired the privileges and were 
conferred bhumidhari rights by Section 
18 (2) would lose them if someone else 
happened to be recorded in 1356 Fasli 
over their holding. 


34. If it is held that “recorded as 
occupant” within meaning of Section 20 
(b) (G) includes all and sundry who hap- 
pened to be recorded somehow in 1856 
Fasli, then all those tenants and other 
tenure holders on whom the U. P. Zamin- 
dari Abolition and Land Reforms Act 
confers bhumidhari, sirdari and asami 
rights by Sections 18, 19 and 21 would 
lose their rights from the very moment 
they were deemed to have acquired those 
rights, namely, the date of vesting, in 
case someone else is found recorded in 
1356 Fasli in manner showing that he 
was in immediate occupation. 

35. It is settled that when the 
legislature unfolds a scheme of land re- 
form in several inter-related and connect- 
ed provisions, they should be so read that 
each has its proper operation. One provi~ 
sion should not be so construed that all 
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others are nullified, The operative efficacy 
of the various provisions like Sections 11, 
18, 19 and 21 was maimtained by the 
legislature by, firstly, restricting the ope- 
ration of Section 20 (b) (i) to recorded 
occupants in accordance with the Land 
Revenue Act; and, secondly, by express- 
ly making the provisions of Section 20 
operative subject to the other provisions 
of the Act, viz., Sections 11, 12, 13, 18, 19 
and 21 ete. In other words, the title of 
Bhumidhar, Sirdar or asami conferred by 
these provisions on tenure holders will 
prevail and will not be defeated by some- 
one else being recorded as sub-tenant or 
mortgagee or thekedar etc. of the tenure- 
holder, even though such person is prov- 
ed not to be the sub-tenant, mortgagee 
or thekedar in 1356 Fasli. 


36. For the respondents it was 
submitted that the Supreme Court in AIR 
1961 SC 143 (supra) has held that if a per- 
son was not a thekedar in 1356 Fasli, but 
was recorded as such, the entry will be 
deemed to be recording him as am occu- 
pant. Learned counsel urged that the 
principle laid down in this case has been 
extended by several Division Benches of 
this Court: in 1964 All LJ 273 = (AIR 
1965 All 253) (supra); 1965 All LJ 591 
(supra); and 1966 All LJ 442 (supra) and 
also by a Full Bench in 1967 All LJ 960 
= (ATR 1969 All 304) (FB) (supra) to the 
case of record as sub-tenant. In these 
cases it has been held that if a person is 
recorded as a sub-tenant but it is found 
that he was not really a sub-tenant 1n 
1356 Fasli, the entry will be deemed re- 
cording him as an occupant. On the 
strength of these authorities learned 
counsel contended that the same principle 
should be applied to the case of mort- 
gagees. In the present case the respon- 
dents were not mortgagees in 1356 Fasli 
but they were recorded as such in that 
year, and so the entry in their favour, it 
is submitted, should be regarded as an 
entry recording them as occupants. 


37. The sheet-anchor of this sub= 
mission is the decision of the Supreme 
Court in Upper Ganges Sugar Mills’ case, 
AIR 1961 SC 143. That case, therefore, 
requires close study. 


38. In that ease the Sugar Mills 
was the thekedar of the land. The theka 
came to an end in 1355 Fasli, that is, 
June, 1948. In the revenue papers for 
1356 Fasli the Sugar Mills was recorded 
as thekedar. In a suit for ejectment filed 
by the landlord the Company pleaded 
that it was not a thekedar but a heredi- 
tary tenant. This plea failed and the suit 
was decreed. The decree was maintained 
in appeal as well as in second appeal. The 
Company appealed to the Supreme Court 
under a certificate granted by the Board 
of Revenue. During the pendency of the 
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appeal, the U, P. Zamindari Abolition 
and Land Reforms Act came imto force. 


39. After the coming into force of 
the U. P. Zamindari Abolition and Land 
Reforms Act the Sugar Mills applied for 
recovery of possession under Section 232 
of the Act on the ground that it was in 
1356 Fasli recorded as “occupant” within 
meaning of clause (b) of Section 20 (1) 
and so it became an adhivasi, entitled to 
retain possession. This suit was decreed, 
and the decree was upheld in appeal as 
well as in second appeal. The landlords 
went up in appeal to the Supreme Court, 

40. On behalf of Khalil-ur-Reh- 


man, the landlord, it was argued before 
the Supreme Court that the term “occu- 
pant” as occurring im clause (b) of Sec- 
tion 20 connotes a person who is in pos- 
session in his own right and not on behalf 
of someone else. In support reliance was 
placed upon a Full Bench decision of 
this Court in Swami Prasad v. Board of 
Revenue, 1960 All LJ 241 (FB). It was 
urged that the Sugar Mills was entered 
as thekedar. A thekedar holds possession 
on behalf of the landlord. The Sugar 
Mills being recorded as thekedar could 
not, in law, be deemed to be recorded as 
occupant. Wanchoo, J., speaking for the 
majority, proceeded on the basis that the 
first part of the argument was acceptable. 
He observed that in order that the Com- 
pany can take the benefit of Section 20 
it should have been recorded in occupa- 
tion of the land in dispute in the year 
1856 Fasli. The only limitation that has 
been placed by judicial decisions on the 
meaning of the word “occupant” is that 
the person should be in occupation in his 
own right and not on behalf of someone 
else— see 1960 All LJ 241 (FB) (supra). 
Wanchoo, J. then observed:— 


“Learned counsel for the landlords 
however contends that the company was 
not in possession in its own right, and his 
argument in this connection is two-fold. 
Firstly, it is submitted that the company 
was ordered to be ejected on November 
3, 1948, which was in 1356 Fasli. There- 
after it remained in possession because of 
the stay orders passed by the appellate 
courts to which he went up in appeal 
successively, Therefore, even though the 
company was in occupation throughout 
1356 Fasli, its possession after November 
3, 1948, was not on its own behalf but on 
behalf of the Court. Secondly, it is urged 
that as the company was recorded as a 
thekedar in 1356 Fasli, its possession was 
not on its own behalf but on behalf of the 
landlords, whose thekedar it was.” 


Wanchoo, J. rejected both the submissions, 
With regard to the second submission it 
was observed that what was contended 
on behalf of the landlords was that as 
the company was recorded as thekedar 
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in 1356 Fasli, it was not open to the 
Court to go behind that entry, and, there- 
fore, it must be held that the company 
was in occupation as thekedar in that 
year and thus was in occupation on be- 
half of the landlords and mot on its own 
behalf. This plea was answered by say- 
ane 

“In this connection we may point out 
that the company claimed that it was en- 
titled to possession not oniy as an adhi- 
vasi under Section 20 but also as a here- 
ditary tenant under Section 12, which 
provides that a thekedar under certain 
circumstances becomes a hereditary ten- 
ant. To meet the compamy’s case under 
Section 12 the landlords contended that 
the company was not a thekedar in 1356 
Fasli because the theka expired on June 
30, 1948. The landlords were thus taking 
contradictory positions for the purposes 
of Sections 12 and 20; in opposition to the 
claim under Section 12 they said 
that the company was not their thekedar 
in 1356 Fasli while in opposition to the 
claim under Section 20, they said that 
the company was not in possession on its 
own. behalf but as their thekedar.” 


41. It is thus evident that the 
argument that the company was not in 
possession on its own behalf was repelled 
on this peculiar factual position that the 
landlords were taking up contradictory 
stands. 


42, On behalf of the landlords 
reliance was placed upon Lala Nanak 
Chand v. Board of Revenue, 1955 All LJ 
408, Wanchoo, J. held that that case was 
concerned only with the question whe- 
ther a person who is recorded in the 
revenue records had also to prove actual 
possession, and it was held that it was 
enough that a person should be recorded 
in the revenue records and it was not 
necessary that he should also be in pos- 
session in the relevant year. This decision 
was distinguished on the ground that that 
ease was not concerned with the nature 
of possession, namely, whether it was on 
a person’s own behalf or on behalf of 
someone else. Wanchoo, J. then observ- 
ed:— 

"The words in Section 20 (b) (i) only 
speak of a person being recorded as 
occupant and there is nothing in that 
section as to the nature of the occupancy, 
namely, whether it is on behalf of the 
person recorded or on behalf of some- 
body else. That is a matter which in our 
opinion must always be decided on other 
evidence for the entry does not contem- 
plate recording the nature of the posses- 
sion in the sense of its being on behalf 
of the person recorded or on someone 
else’s behalf. We have already observed 
that the expression ‘occupant’ is not de- 
fined in the Act and it is clear that nei» 
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ther the Act nor the rules made under it 
prescribe the form in which the entry 
Se by Section 20 (b) should ba 
made.” 


43. Coming to the facts of that 
case, his Lordship held— 

“Besides. the reference to the theka 
was bound to be continued even after its 
termination So long as the company re~ 
mained in possession and the Lekhpal re- 
ceived no order to change it. Therefore 
the contention on behalf of the landlords 
that. we cannot look beyond the entry of 
the company as a thekedar and must hold 
on that basis that it was in possession on 
behalf of the landlords, is incorrect. On 
the landlords’ own showing in this case, 
the company was not in possession as a 
thekedar as the theka had expired before 
1356 Fasli. Under the circumstances we 


- are of opinion that the company was re= 


corded as an occupant in 1356 Fasli and 
that the nature of that occupation was on 
its own behalf and was mot either on be- 
half of the Court or on behalf of the 
landlords.” 


«44, It is well settled that a judi- 
cial pronouncement has to be read and 
understood in the light of the arguments 
raised and considered, Im this case the 
landlords’ submission was that the word 
“occupant” has not been defined, that 
there were no rules prescribing the form 
in which an entry of an occupant is to 
be made, and that, therefore, the entry 
should be taken on its face value. If the 
entry records a person as thekedar, he 
should be deemed to be recorded as such 
and not as “occupant” in the semse that 
he was recorded as a person who was in 
possession on his own behalf and not on 
behalf of somebody else. The entire argu- 
ment of the landlords before the Sup- 
reme Court continued to hammer that the - 
Sugar Mill was not recorded as in posses- 
sion on its own behalf but that it was re- 
corded as in possession on behalf of some- 
body else. The Supreme Court repelled 
this submission on the view that when 
there is no definition of the word “occu- 
pant” and there are no rules prescribing 
the form in which the entry is to be made 
and further when Section 20 (b) (i) does 
not indicate about the recording of the 
nature of the occupancy, then per force 
the court must decide the question whe- 
ther the person was in possession on his 
own behalf or on behalf of someone else, 
on other evidence. The Court went into 
the facts of the case and held that it was. 
the landlords’ own case that the com- 
pany was not a thekedar. Therefore, the 
landlords were precluded from saying 
that it was in possession on behalf of the. 
landlords. The argument that the com- 
pany was in possession om behalf of the 
Court was equally untenable. The fact 
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that the company continued to be record- 
ed as a thekedar in 1356 Fasli though the 
theka had terminated earlier was ex- 
‘plained by saying that the reference to 
the theka was bound to be continued 
even after its termination so long as the 
company remained in possession and the 
lekhpal received no order to change it. 


45. For reasons best known to the 
learned counsel appearing for the land- 
lords in that case the attention of the 
Supreme ‘Court was not invited to the de- 
tailed statutory rules contained in the 
Land Records Manual prescribing the en- 
quiry that has to be made by the Lekh- 
pal prior to making an entry of a person 
as occupant, including an enquiry into the 
nature of his right or occupancy. The 
Supreme Court’s attention was also not 
drawn to the fact that there is a form 
prescribed for making the entries in the 
khasra as well as khatauni, and also that 
the rules prescribe the manner and 
method of making the entries, including 
the column in which alone a person can 
be recorded as occupant. In this factual 
background the decision in this case has 
to be confined to these special facts, 
namely, that the Court was kept unaware 
of the detailed rules on the subject and 
that the only argument raised before it 
was that decided cases have placed only 
one limitation on the meaning of the 
word “occupant” and that is, that a per- 
son should be in occupation in his own 
right and not on behalf of someone else. 
Proceeding upon this basis, the case of 
the landlords was only this that the sugar 
mill was in possession not on its own þe- 
half but on behalf of either the court or 
the landlords. This contention was re- 
pelled om the peculiar facts of the case 
including the fact that the landlords’ 
own case was that the company was not 
its thekedar in that year and so the 
landlords were precluded from saying 
that its possession was on behalf of tha 
landlords. 


46. This decision does not con- 
tain any declaration of law that there are 
no rules to determine the nature of the 
right of an occupant, or prescribing the 
form in which the entry is to be made, 
or the mamner and method of making the 
entry. This decision cannot be taken as 
declaring the law that the only limita- 
tion placed by judicial decisions on the 
word “occupant” is that the person should 
be in occupation in his own right and not 
on behalf of someone else, because this 
was only an argument raised on behalf 
of the landlords and the Court proceeded 
to decide whether the facts of the case 
satisfied this test. The Court held that it 
was not satisfied. 


47. This decision would be of as- 
sistance if it was settled that there is no 
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other limitation upon the significance of 
the word “occupant” occurring in Section 
20 (b) (i) and it is further assumed that 
there are mo rules with regard to the 
several matters mentioned above. 


48. In subsequent decisions the 
Supreme Court has noticed the relevant 
rules and placed other limitations on the 
term “recorded as an occupant”. In Ba- 
chan v. Kanker, AIR 1972 SC 2157 the 
Supreme Court held—~ 


“Section 20 of the U. P. Zamindari 
Abolition and Land Reforms Act, 1950 
speaks of a person recorded as occupant 
to become adhivasi of the land amd to be 
entitled to take or retain possession as 
mentioned in the section. One of the prin- 
cipal matters mentioned in the section is 
that the Khasra or Khatauni of 1356 Fasli 
is to be prepared under Sections 28 and 
33 of the U. P. Land Revenue Act, 1901. 
The U. P, Land Records Manual in Chap- 
ter A-V in paragraphs A-55 to A-67 lays 
down the manner in which the khasra or 
the field book showing possession is to be 
prepared by the Patwari in the areas to 
which Zamindari Abolition and Land Re- 
forms Act, 1950 applies. There are detail- 
ed instructions about the manner in which 
the enquiry should be carried out about 
actual possession, and change in posses- 
sion and corrections in the map and field 
book, and the form in which the Khasra 
is to be prepared, The form of Khasra is 
given in paragraph A-80. The form shows 
that the Lekhpal has to prepare a conso- 
lidated list of entries after partal or pro- 
per investigation. Again, paragraphs A-70 
to A-73 of the U. P. Land Records Ma- 
nual show -how entries have to be made 
in Khataumis every year showing the 
nature of tenure of each holder. The 
Khatauni is meant to be a record of 
tenure-holders. The manner of changes 
to be made there is laid down in para- 
graphs A-82 to A-83. Entries are to be 
checked, Extract has to be sent to the 
Chairman, Land Management Committee, 
as contemplated in paragraph A-82 (iii). 
In this context Section 20 (b) (i) of the 
U. P. Zamindari Abolition and Land Re- 
forms Act which speaks of the record ‘as 
occupant’ in the Khasra or Khatauni of 
1356 Fasli refers to the Khasra or Khata- 
uni being prepared in accordance with 
the provisions of the Land Revenue Act, 
1901. Khasra is the field book provided 
for by Section 28 of the Land Revenue 
Act. Khatauni is an annual register pre- 
pared under Sction 33 of the Land Reve- 
nue Act, 1901. It has to be emphasised 
that the entry under Section 20 (b) (i) of 
the U. P. Zamindari Abolition and Land 
Reforms Act, 1950, in order to enable a 
person to obtain adhivasi rights must be 
an entry under the provisions of law,” 
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The Court went on to hold— 

“This Court has held that entries 
which are not genuine cannot confer 
adhivasi rights. The High Court wrongly 
held that though the entry was incorrect 
it could not be said to be fictitious.” 


49, This decision of the Supreme 
Court contains a declaration of law that 
the entry recording a person as occupant 
within meaning of Section 20 (b) (i) must 
be prepared in accordance with the pro- 
visions of the Land Revenue Act and the 
relevant rules contained in the Land Re- 
cords Manual, It also declares the law 
that if an entry is incorrect or mot genu- 
ine it will not confer adhivasi rights. In 
other words, if an entry is proved to have 
been made in accordance with the relex 
vant rules for recording a person as an 
occupier, then alone it will be a valid 
entry recording a person as an occupant 
so as to confer adhivasi rights under Sec- 
tion 20 (b) (i). These are the limitations 
placed by judicial decisions upon the 
significance of the term “recorded as 
occupant” occurring in Section 20 (b) (i). 

50. In Ram Das v. Deputy Direc- 
tor, AIR 1971 SC 673 the Supreme Court, 
relying upon its earlier decision in Smt, 
Sonawati v. Sri Ram, AIR 1968 SC 466 
held that when there was evidence to 
show that an entry was fictitious, the 
person whose name was so entered in the 
record on the material date could not 
claim the rights of an adhivasi. This was 
another limitation, 


51. In Smt. Sonawati’s case, AIR 
1968 SC 466 one Pritam Singh claimed 
that he was recorded as “occupant? in 
the Khasra for 1356 Fasli. The Supreme 
Court held that the entries on which reli- 
ance was placed did not support his case. 
Shah, J., speaking for the Court, ob- 
served— 

“In the certified extract of the 
Khasra for 1356 Fasli (Ex. A/1) tendered 
in evidence by Pritam Singh in the 
column ‘Name and caste of cultivator’ 
the entry is ‘Tota Ram and others’ and 
in the column for ‘remarks’ the entry is 
‘Pritam Singh s/o Pyare Lal Sankuri’.” 
The learned Judge then held— 


“Our attention has not been invited 
to any provision of the U. P. Tenancy 
Act or instructions issued by the Revenue 
authorities which tend to establish that 
the name of an occupant of land is liable 
to be entered in the column reserved for 
‘Remarks......... ’ The Assistant Collector 
has pointed out that according to para- 
graph 87 of the Land Records Manual it 
is necessary for a Patwari to make an 
enquiry about the status of the occupant, 
and if he thinks that a claimant is an 
occupant, he should enter the name in 
red ink in Khasra as ‘Kabiz’ sajhi etc.’ 
Admittedly Pritam Singh was not shown 
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as Kabiz or sajhi nor was the entry post- 
ed in red ink.” 


52. This decision shows that be- 
fore a record of the name of any person 
in the Khasra or Khatauni can be treated 
as a record of an occupant, the entry 
must be established to be in accordance 
with the rules governing the making of 
entries of occupants. If it is not made ac- 
cordingly, it will not be recognised as an 
entry recordimg a person as occupant. A 
black ink entry in the remarks column 
is not an entry of an occupant. 

53. In Amba Prasad v. Mahboob 
Ali, AIR 1965 SC 54 the entry was as 
Kabiz in the remarks column. The Sup- 
reme Court held that the entry was made 
in accordance with paragraph 85 of the 
Land Records Manual and so it was one 
of an occupant. The Court further ob- 
served that as between a proprietor and 
a tenant the tenant, between a tenant 
and a sub-tenant the sub-tenant, and be- 
tween a sub-tenant and a person record- 
ed in the remarks columm as Dawedar 
Kabiz the latter, are the occupants. It 
will be noticed that these observations 
emphasised that the person recorded in 
the remarks column as Dawedar Kabiz 
would be an occupant in preference to the 
sub-tenant, tenant or the proprietor. 
These observations cannot possibly be 
regarded as laying down the law that if 
a person is recorded in the remarks 
column as mortgagee, he was recorded as 
an occupant, obviously, because the rules 
in the Land Records Manual do not au- 
thorise the making of an entry of an 
occupant in the remarks columm as mort- 
gagee; it has to be made in red ink and 
as Dawedar Kabiz etc. 

54. In the next place, these ob- 
servations were made while considering 
the significance of the word ‘occupant’. 
The Court was not considering the ques- 
tion nor did it hold that the entry as 
tenant or sub-tenant would by itself be 
a record of an occupant. The Court was 
emphasising the meaning and significance 
of the word “occupant” and not of the 
phrase “recorded as occupant’. A person 
in cultivatory possession may in ordinary 
parlance be the occupant of the land, but 
in the context of the Land Records Ma- 
nual that is a far different thing from 
being ‘recorded as occupant”. As already 
seen, the phrase “recorded as occupant” 
has a technical significance under the 
Land Revenue Act read with the Land 
Records Manual. In Amba Prasad’s case, 
AIR 1965 SC 54 the Supreme Court did 
not anywhere observe that an entry 
which is not in accordance with the rules 
would nonetheless be an entry recording 
a person as occupant merely because the 
person was recorded in a manner as to 
show that he was in immediate posses- 
sion of the land. 
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55. The decision of the Supreme 


Court in Sri Nath Singh v. Board of Re- 
venue, AIR 1968 SC 1351 may now be 
considered, In this case the thekedar of 
proprietary rights sued for the ejectment 
of the appellants and respondents before 
the Supreme Court under Section 171 of 
the U. P. Tenancy Act on the ground of 
illegal sub-letting. The suit was dismissed 
on 3rd March, 1946, that is, towards the 
end of 1353 Fasli on the ground that 
there had been no sub-letting and that 
the entries in the records were not cor- 
rect. The entry in 1356 Fasli showed the 
respondents as sub-tenants. Before the 
Supreme Court the following points were 
urged for the appellants:— 


(1) The correctness of the entry in 
the record of rights of 1356 Fasli can be 
gone into and is capable of challenge in 
a court of law exercising jurisdiction 
under Article 226. 


(2) In the present case there was an 
adjudication in March 1946 and the res- 
pondents were not sub-tenants; conse- 
quently unless they showed that they had 
hereafter become sub-tenants the benefit 
of the entry in their favour in 1356 Fasli 
could not be availed of by them. 


(3) Under Rule 183 of the rules fram- 
ed under the Act it was incumbent on 
the respondents to state in their applica- 
tion the dates of their dispossession and 
the failure to do so rendered their peti- 
tion defective. 


(4) In the Khasra of 1356 Fasli the 
respondents were only recorded as sub- 
tenants but not as occupants and hence 
they cannot get the benefit of Section 20 
(b) (i). 

56. The Court (Shah and Mitter, 
JJ.) speaking through Mitter, J. referred 
to its decisions in AIR 1961 SC 143 and 
AIR 1965 SC 54 (supra) and held—. 


“These decisions negative the first, 
second and the fourth points sought to 
be raised on behalf of the appellants.” 

57. With regard to the third point 
the Court observed that it was enough to 
say that the point was not canvassed be- 
fore the Board of Revenue and as such 
they need not look into it. This decision 
shows that the specific points raised on 
behalf of the appellants were repelled. 
Points 1, 2 and 3 are immaterial for our 
purposes. The fourth poimt was that in 
the Khasra of 1356 Fasli the respondents 
were only recorded as sub-tenants but 
not as occupants. At the most it can be 
said that the repelling of this point 
meant that the Supreme Court held that 
the respondents were recorded as occu- 
pants. The Court was impressed by the 
position that in 1356 Fasli a decree had 
declared that there was no sub-letting 
and the entries in the village records re- 
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garding sub-letting showing the respon- 
dents to be sub-tenants were erroneous, 
but in spite of this the entry of 1356 Fasli 
was not corrected. The Court held— 

“We have to go by the entry in the 
record of rights and no enquiry need be 
made as to when the respondents became 
sub-tenants after the decision in favour of 
the landlords.” 


58. It will be seen that though 
this decision was rendered on 21st March, 
1968, the Court’s attention was not invit- 
ed to its decision in Sm. Sonawati’s case, 
AIR 1968 SC 466 which was rendered six 
months earlier on 21st September, 1967. 
The decision in Sm. Sonawati’s case was 
given by a Bench of three Judges, while 
in Sri Nath Singh’s case AIR 1968 SC 
1351 the decision was by a two-Judge 
Bench. Firstly, because Sonmawati’s case 
was not considered, and, secondly, be- 
cause Sonawati’s case was decided by a 
larger Bench, the decision in Sri Nath 
Singh’s case cannot be deemed to have 
overruled the decision in Sonawati’s case. 
If there is any conflict between the two, 
the decision in Sonawati’s case will pre- 
vail. As already seen, Sonawati’s case 
emphasised that the entry of occupant 
must be made in accordance with the 
rules given in the Land Revenue Act and 
the Land Records Manual, otherwise it 
will not enable a person to claim adhivasi 
rights under Section 20 (b) (i). This de- 
claration of law which was confirmed by 
the Supreme Court in its latter decisions 
in Ram Das’s case, AIR 1971 SC 673 
(supra) and Bachamn’s case, AIR 1972 SC 
2157 (supra) continues to hold the field. 
The observations in Sri Nath Singh’s case 
(supra) to a different effect are hence not 
operative. 

59. The position is that the true 
and the prevailing declaration of law 
made by the Supreme Court is that the 
record as an occupant is that which is 
made in accordance with the provisions 
of the Land Revenue Act and the Land 
Records Mamual governing the making of 
an entry of am occupier. The entry must 
be genuine and not fictitious; otherwise it 
will not be an entry recording a person 
as occupant within meaning of Section 20 
(b) (i) so as to confer adhivasi rights, 

60. My answer to question No. 1 
is that an entry in the Khasra or Khata- 
uni of 1356 Fasli has to be taken as it is 
and has to be read in the light of the 
relevant rules. It cannot be construed in 
the light of findings given by the court, 
on other evidence. 

61. I would answer questions Nos. 
2, 3 and 4 in the negative. 

62. The fifth question is whether 
a halwaha can be held to be a sub-tenant. 

63. It has to be remembered that 
the special appeal in which this question 
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arises arose out of proceedings for re- 
covery of possession under Section 232 of 
the U. P. Zamindari Abolition and Land 
Reforms Act. That provision is confined 
to an Adhivasi to whom clause (b) of 
Section 20 applies. Clause (b) aforesaid 
relates to a recorded occupant. So the 
question whether a halwaha becomes a 
sub-tenant really does not arise in the 
special appeal. In view of the discussion 
of the other questions it is evident that 
an eniry of a person as halwaha in the 
remarks column or any other column is 
not an entry of recorded occupant. 
64, Question No. 5 is, therefore, 
reframed as follows:— 
| “Whether an entry of halwaha can 
[be deemed to be an entry of recorded 
occupant?” 
and this question is answered in the ne- 
gative, 
65. In the result I would answer 
all the five questions in the negative. 
HARI SWARUP, J.:-—— I agree 
H. N. SETH, J. :— I agree. 
K. N. SETH, J. :— I agree. 
P. N. BAKSHI, J.:— I agree. 
Questions answered 
in negative, 
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Kailash Chandra and another, Peti- 
tioners v. Om Prakash Sharma and others, 
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Civil Misc. Writ No, 451 of 1972, D/- 
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Index Note:— (A) Constitution of 
India, Art. 226 — Certiorari — Absence 
of reasons for decision — U. P. (Tempo- 
rary) Control of Rent and Eviction Act 
(3 of 1947), S. 7-F — Government giving 
reasons in representation while dissenting 
from order of Commissioner but affirm- 
ing order of Rent Control Officer without 
reasons — Order is not vulnerable on that 
account, 


Brief Note:— (A) There cam be no 
legal flaw in the order of the State Gov- 
ernment under S. 7-F of the U. P. Act (3 
of 1947) if it fully points out the fallacy 
in the contrary order of the immediate 
lower authority (Commissioner) and then 
substantially adopts the order passed by 
the first authority (Rent Control Officer) 
without going into minute details in sup- 
port of the same. The acid test of the 
soundness of an order is whether it be- 
trays a mind which has been applied to 
the points in controversy and not whe- 
ther it is a technically perfect or unex~ 
ceptionable order. The order so passed is 
not vulnerable on that account and no 
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relief, in the exercise of the extraordi- 
mary jurisdiction of the High Court under ` 
Art, 226, can be granted, (Para 9) 

K. C. Saxena, for Petitioners; Stand- 
ing Counsel, for Respondents. 


_ ORDER :— This is a tenants ap- 
plication under Article 226 of the 
Constitution praying for a writ of certio- 
rari quashing the order of the State Gov- 
ernment dated 24-11-1971 (Annexure 6 of 
the writ petition) passed under Section 
7-F of the U. P. (Temporary) Control of 
Rent & Eviction Act (hereinafter refer- 
red to as the Act). 

2. The short facts of the case are 
that respondent No, 1 namely, Om Pra- 
kash Sharma is the landlord of house No. 
76, Mohalla Baba Khaki in the city of 
Meerut. The petitioners are tenants of the 
Said respondent and have been occupying 
the entire accommodation as temants for 
a considerable period. In fact, the house 
was purchased by respondent No. 1 on 
8-2-1971 and the accommodation in dis- 
pute had been in the tenancy of the peti-~ 
tioners since before the transfer of the 
house, On 30-3-1971 respondent No. 1 
made an application under Section 3 of 
the Act for permission to sue the peti- 
tioners for ejectment. The permission 
was granted by the Rent Control and 
Eviction Officer by his order dated 22-5- 
1971 (Annexure 4 of the writ petition). 
The petitioners filed a revision which was 
allowed by the Commissioner, Meerut 
Division by his order dated 6-7-1971 
(Annexure 5 of the writ petition). There- 
after respondent No. 1 preferred a repre- 
sentation under Section 7-F of the Act 
and the State Govermment by its im- 
pugned order dated 24-11-1971 (Annexure 
6 of the writ petition) set aside the order 
of the Commissioner and restored that of 
the Rent Control and Eviction Officer. 
Thus, the permission initially accorded to 
respondent No. 1 for filing a suit for 
ejectment agaimst the petitioners was 
eventually affirmed by the State Govern- 
ment. 


3. The petitioners have challenged 
the order of the State Government on the 
grounds that it does not state the reasons 
for coming to the conclusions noted 
therein and that it completely omitted to 
Consider the needs of the petitioner- 
tenants. On that basis, it was submitted 
that the order was vitiated, The State 
Government while disposing of the appli- 
cation under S. 7-F of the Act acts as 
a quasi-judicial authority and it is well 
astablished that it must state ifs reasons 
and an order granting permission must 
take into account the comparative needs 
of the landlord and the tenant. I have 
heard learned counsel for the parties and 
perused all the three orders passed by 
the Rent Control and Eviction Officer, the 
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Commissioner and the State Government. 
In my opinion the criticism levelled on 
behalf of the petitioners against the order 
of the State Government is not well- 
founded. 


4, It is an elementary principle 
which must be borne in mind in exercis- 
ing jurisdiction under Article 226 of the 
Constitution that the Court should not 
interfere on mere technicalities or on 
account of some slight omission which 
may be attributed to an intelligent form 
of the order but which has not really 
occasioned a failure of justice. If the 
overall impression created after scrutiny 
of the various impugned orders is that all 
the relevant aspects of the case were 
taken into consideration by the authority 
concerned and it did apply its mind to 
the material features of the case, then it 
is mot open to the petitioner to resort to 
some set formula in order to get rid of 
an order which is not to his advantage. I 
am not prepared to accept the contention 
of the petitioners that the State Govern- 
ment’s order in the instant case was pass- 
ed without applying its mind to all the 
Salient features of the case or that it 
was based on one-sided view of the mat- 
ter and completely ignored the point of 
view of the tenant. There are different 
ways of recording one’s conclusions and 
whereas it is desirable that while dis- 
senting from the order of the immediate 
subordinate authority reasons for the 
same must be set out, it is not the re- 
quirement of law that for affirming the 
order of the next lower authority in the 
hierarchy, reasons must also be set out 
in as much detail and as exhaustively. 
There can be no Jegal flaw in the order 
of the highest authority if it fully points 
out the fallacy in the contrary order of 
the immediate lower authority and then 
substantially adopts the order passed by 
the first authority without going into 
minute details in support of the same. As 
I have already observed, the ultimate im- 
pression formed by a perusal of the last 
order in the present case is that the State 
Government was alive to the needs of 
the landlord and the tenants and that no 
consideration germane to the controversy 
between the parties was omitted. As such 
the order does not suffer from any legal 
infirmity. 


5. I cannot refrain from observing 
that the order of the Rent Control and 
Eviction Officer in the case in hand was 
an elaborate and well considered order, 
He set owt in detail the respective cases 
of both the landlord and the tenants. A 
local inspection was in the first instance 
made by a senior Inspector of the Rent 
Control Department. Later the Rent Con- 
trol and Eviction Officer himself inspect- 
ed the house in dispute and added an 


_ 


Kailash Chandra v. Om Prakash (M. N. Shukla J.) 


[Prs, 3-7} All. 351 


inspection mote to which he adverted in 
his final order, The Rent Control and 
Eviction Officer on the basis of his local 
inspection and all the material evidence 
led by the parties before him came to the 
conclusion that the two grounds on which 
permission was claimed by respondent. 
No. 1 were well founded. The first ground. 
was that he was due to retire on 31-12- 
1972 and he wanted the house for his per- 
sonal residence. The second ground men- 
tioned by him was that the house was in 
a very dilapidated condition and if not 
renovated and reconstructed, it might 
crumble down and become uninhabitable. 
The Rent Control and Eviction Officer 
went into details and on the basis of his 
personal observation he stated in his 
order that the house was in a very da- 
maged condition, that in fact two rooms. 
were bereft of roofs and otherwise also 
complete renovation and reconstruction. 
were called for. I am unable to compre- 
hend on what basis the Commissioner 
while deciding the revision came te the 
conclusion that with normal repairs and 
maintenance the house was quite habit- 
able and there was no need at all to pull 
it down or reconstruct it, There is also 
no basis for his observation that “this has. 
not been refuted on behalf of the land- 
lord”. Respondent No. 1 had consistently 
pressed the ground that the house was in 
such bad repairs that it meeded to be re- 
constructed. The result of the personal. 
observation made by the Rent Control and 
Eviction. Officer could not be countered by 
anything else on the record nor has the 
Commissioner, who passed a very per- 
functary order in the case, alluded to any 
material on the basis of which he could 
come to a contrary conclusion. It appears 


he was completely misled by the ipse 
dixit of the petitioners, 

6. The Commissioner was com- 
pletely in error in rejecting the Jand- 


lord’s case om the ground that his need 
“had not arisen at present”. Surely it is 
taking an unrealistic view of the situation 
by deferring the consideration of iha 
landlord’s needs for ejecting his tenants. 
until he is left without a roof over his 
head. The fact of the imminent retire- 
ment of the landlord could not be seri- 
ously disputed. Hence, it was naturaily 
reasonable on his part to have commenc- 
ed proceedings under Section 3 of the 
Act. An entirely erroneous view of law 
seems to have influenced the Commis- 
sioner. Thus, on both these points the 
findings of the Commissioner were mani- 
festly vitiated, 


Ti Even on the principal question, 
namely, whether or not the accommoda- 
tion at present occupied by the respon- 
dent No. 1 was sufficient for his purpose, 
the Rent Control and Eviction Officer 
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passed a very detailed and comprehensive 
order which is only matched by the sum- 
mary character of the Commissioner's 
order and the rather superficial conclu- 
Sions reached by him, The Rent Control 
and Eviction Officer pointed out in his 
order that a substantial portion of the 
accommodation in dispute was not per- 
mitted by the petitioners to be inspected 
by him and that from his local inspection 
he was convinced that no ladies or child- 
ren were staying in the premises. He 
came to the conclusion and in my opinion 
rightly, that the situation on the spot 
gave a lie to the petitioners’ case that 
their three brothers with their families 
including ladies and children were stay- 
ing in the accommodation and that their 
need was more pressing. The Commis- 
sioner has not referred to any material 
on record to justify his contrary conclu- 
sions. He has simply assumed the case of 
the petitioners without setting aside the 
categorical finding recorded by the Rent 
Control and Eviction Officer and certain- 
ly the Commissioner has not referred to 
any material which could justify a rever- 
sal of the finding. The inference drawn 
by the Rent Control and Eviction Officer 
was that the petitioners’ family consisted 
of only two members whereas that of the 
respondent No. 1 consisted of seven mem~ 
bers and obviously the landlord’s meed 
was greater than that of the tenants. The 
Commissioner also did not take into con- 
sideration the Rent Control Officers res 
ference to the fact that the petitioners 
had tried to palm off an entirely differenti 
person, namely, one Ram Krishna as the 
third brother of the petitioners with a 
view to augmenting the strength of thei 
family and bolster up a case for refusal 
of permission to the landlord. It is appa- 
rent from the reasons noted by the Rent 
Control and Eviction Officer that this was 
admitted on behalf of the petitioners. All 
these facts cannot be excluded from con- 
sideration while exercising discretion 
under Article 226 of the Constitution. 


8. On the extent of the accommo- 
dation at present at the disposal of res- 
pondent No. 1 also the finding of the Rent 
Control and Eviction Officer was very ex- 
haustive. He held that the landlord’s 
family consisted of seven members wna 
had really speaking only two rooms in 
their possession which could be utilised 
for only residence, sleeping, reading and 
other purposes. The said two rooms coup- 
led with the courtyard were wholly in- 
adequate for the meeds of the landlord 
and the tenor of the Rent Control and 
Eviction Officer’s order is that the land- 
lord was really in a miserable plight. The 
Commissioner in his revisional order 
without any material to support his find- 
ing held that the petitioners had large 
families. He did not take into considera- 


Kailash Chandra v. Om Prakash (M. N. Shukla J.) 


ALR. 


tion even the important fact mentioned: 
by the Rent Control and Eviction Officer 
in his order that the petitioners could ` 
produce neither the electoral roll nor 
even the ration card to substantiate their 
contention that they had a large family. 
Without investigating the question as to 
what was the exact nature of the accom- 
modation occupied by respondent No. 1 
the Commissioner assumed that “for the 
present he is living comfortably in a 
house requisitioned for him.” From the 
order of the Commissioner JI am fully 
satisfied that he did not apply a judicial 
mind to the case at all. Needless to add 
that the Rent Control and Eviction Of- 
cer in his order had mentioned the fact 
that the house in which respondent No. 1 
was at present residing had been made 
available to him by requisition, that he 
was a permanent resident of Meerut and 
in the past he had been transferred lo 
Shahjahanpur and when he was reposted 
at Meerut, he was unable to secure any 
accommodation for his residence and in 
these circumstances the present accom- 
modation which was situate in Swami- 
pura was got requisitioned by respondent 
No, 1 after his retirement. Some aspects 
to which I have referred above demonis- 
trate the nature of the elaborate and ex- 
haustive order passed by the Rent Con- 
trol and Eviction Officer, In these cir- 
cumstamces no purpose would have been 
served merely by repeating the findings 
which had been recorded by him when 
the State Government came to dispose 
A the petition under Section 7-F of the 
ct. 


9, An order does not gain either 
in strength or soundness by tautology nor 
do mere technicalities detract from its 
merit. The touchstone on which the cor- 
rectness of every order must ultimately 
be judged is whether it is based on an 
application of the mind to the respective 
cases of the parties or whether it fails to 
take note of any material part of the 
controversy involved in the case. It is 
clear that the State Government has in 
its impugned order given specific reasons 
for overruling the conclusions drawn py 
the Commissioner. It is quite apart from 
the fact that the Commissioner’s order 
was a hasty order without considering 
the relevant facts or properly appreciat- 
img the findings recorded by the Rent 
Control and Eviction Officer on every dis- 
tinct point on which the parties had 
joined issue. Having stated the reasons 
for dissenting from the Commissioner’s 
eonclusions the State Government in sub- 
stance affirmed the findings of the Rent 
Control and Eviction Officer without re- 
peating all the details. The State Govern- 
ment’s order opens with the remark that 
the Rent Control and Eviction Officer 
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after a consideration of all the aspects of 
the case had adjudged the need of res- 
pondent No. 1 to be greater than that of 
the petitioner. This conclusion was en- 
dorsed by the State Government and for 
the purpose of mere affirmance it was 
not necessary to give more elaborate 
reasons, That would not have served any 
useful purpose except adding to the 
length of the order, The State Govern- 
ment has also very fairly set out the res- 
pective pleadings of the parties and that 
in my opinion is a very important index 
of the fact that the authority concerned 
has appreciated the cases of both parties 
and that its conclusions are not lopsided. 
The impugned order of the case 
naturally includes the affidavits and other 
material which the parties had relied up- 
on in the proceedings which commenced 
before the Rent Control and Eviction 
Officer. The petitioners have not made 
any grievance of the fact that there was 
any material evidence adduced by them 
which had escaped notice or that they 
were not permitted to file a reply to the 
representation by respondent No. 1 under 
Section 7-F of the Act. The State Gov- 
ernment followed the procedure which 
ought to be followed in quasi-judicial 
proceedings. I am unable to hold that the 
petitioners were in any manner prejudic- 
ed by the procedure adopted in the case 
or that the order was passed to their de- 
triment without affording them a reason- 
able opportunity or that their point of 
view had not been considered. An order 
of a quasi-judicial authority which gives 
adequate reasons for its dissent from that 
of the authority immediately subordinate 
but which does not give full reasons for 
affirmance of the copiously reasoned 
order of the authority of the first instance 
is not vulnerable on that account. If the 
impression created by the impugned order 
is that the authority which passed it was 
alive to the crucial point in the case, then 
such order should raise no legal cavil. 
After all, it is the substance of the order 
which matters and mot the form. The use 
or omission of some set phraseology or 
conventional formula is wholly immate- 
rial. As I have already observed, the acid 
test of the soundness of an order is whe- 
ther it betrays a mind which has been ap- 
plied to the points in controversy and ot 
whether jit is a technically perfect or un- 
exceptionable order. I am therefore, satis- 
fied that this is not a fit case for granting 
amy relief to the petitioners in the exer- 
cise of the extraordinary jurisdiction of 
this Court under Article 226 of the Con- 
stitution. 

10. In the result this writ petition 
fails and is dismissed with costs. 


Petition dismissed. 
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AIR 1974 ALLAHABAD 353 (V 61 C 85) 
M. P. MEHROTRA, J. 
Shabbar Ali Khan and another, Ap- 
pellants v. Mardan Ali Khan and another, 
Responcents. 


Second Appeal No, 3769 of 1965, DJ- 
14-3-1974, against judgment and decre® 
ee S. Jain, Civil J., Budaun, D/- 22-5- 

D. ; 


Index Note:— (A) U. P. Abolition of 
Zamindari and Land Reforms Act (1 oi 
1951), S. 331 (1A) — Objection regarding 
lack of jurisdiction of Civil Court, not 
taken in court of first instance — Nor was 
it shown how the trial in the Civil Court 
caused any prejudice to the defendants— 
Plea could not be set up by defendants in 
second appeal. AIR 1973 All 243 (FB) and 
AIR 1954 SC 340, Rel. on. (Para 2) 


Cases Referred: Chronological Paras 


AIR 1973 All 243 = 1973 All LJ 193 (FB), 
Dhyan Singh v, Indrapal Singh 2 
AIR 1954 SC 340 = 1955 SCR 117, Kiran 
Singh v. Chaman Paswan 2 


K. C, Saxena and M. Katzu, for Ap- 
pellants; K. M. Sinha, for Respondents. 


JUDGMENT :— This is the defen- 
dant’s second appeal arising out of a suit 
for partition. The plaintiff claimed half 
share in the suit plots on the basis that 
he was a co-tenure-holder. The defence 
was that the defendants were the sole 
Bhumidhars and that the plaintiff had no 
interest in the plots in question. The trial] 
court decreed the suit holding that the 
plaintiffs claim to be the co-bhumidhar 
of the plots in question was correct, The 
defendants filed an appeal and the same 
was dismissed on the ground that the de- 
fence was barred by Section 49 of the 
Consolidation of Holdings Act inmasmucn 
as the rights of the parties stood finally 
determined in thé consolidation proceed- 
ings. It may be stated here that in the 
consolidation proceedings Form No. 25 
was issued disclosing the share of the 
plaintiff to be half and the remaining 
half share to the defendants. No objec- 
tion was filed before the consolidation 
authorities and, therefore, the lower ap- 
pellate court took the view that it was 
not open to the defendants to Set up a 
claim to be the sole Bhumidhar of the 
land in suit. The lower appellate court 
did not go into the merits of the case. 


2. In the second appeal Shri K. C. 
Saxena, the learned counsel for the ap- 
pellants, has sought to argue that the 
suit was mot maintainable in the civil 
court and only the revenue court had the 
exclusive jurisdiction to try the same. 
The suit is, therefore, said to be not main- 
tainable under Section 331 of U. P, Act 
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No. 1 of 1951. In 1969 sub-section (1-A) 
was added to Section 331 and the said 
sub-section lays down as under:— 

‘“(1-A), Notwithstanding anything in 
sub-section (1), an objection that a court 
mentioned in Column 4 of Schedule II, 
or, as. the case may be, a civil court, 
which has no jurisdiction with respect to 
the suit, application or proceeding, exer- 
cised jurisdiction with respect thereto, 
shall not be entertained by any appellate 
or révisional court unless the objection 
was taken in the court of first instance at 
the earliest possible opportunity and in 
all cases where issues are settled, at or 
before such settlement, and unless there 
has been a consequent failure of justice.” 
Now, this sub-section lays down two 
conditions before an objection regarding 
the lack of jurisdiction shall be entertain- 
ed by any appellate or revisional court. 
The two conditions are:— 

(i) the objection must be taken in 
the court of the first instance at the ear- 
liest possible opportunity and in all cases 
where issues are settled, at or before 
such settlement and, 

(ii) there has been a  conesquent 
failure of justice. . l 
The Full Bench in Dhyan Singh v. Indra- 
pal Singh, 1973 All LJ 193 = (AIR 1974 
All 243) (FB) has laid down that both 
these conditions must be satisfied. Now. 
in the present case though an objection 
was taken to the jurisdiction of the court 
to try the suit the same was founded on 
the ground of valuation and not on the 
ground that the subject-matter of the 
suit was triable by the revenue court 
alone. This is clear from the trial court’s 
finding on issue No, 3. Further, it has 
not been shown to me how there was any 
failure of justice on account of the trial 
of the suit in the civil court. The Sup- 
reme Court in Kiran Singh v. Chaman 
Paswan, (AIR 1954 SC 340) has laid down 
that prejudice must be apart from the 
finding recorded by the court im the suit 
and, therefore, I have to be shown how 
the trial in the civil court caused any pre- 
judice to the defendants, Therefore, I 
hold that it is not open to the defendants 
to set-up a plea under Section 331 of the 
U., P. Act No. I of 1951. 

3. No other point has been can- 
vassed before me and the appeal is dis- 
missed. In the circumstances, I make no 


order as to costs. 
Appeal dismissed. 





S. A. Alvi v. Azizul Rahman 


A. LR. 


AIR 1974 ALLAHABAD 354 (V 61 C 86) 
R. B. MISRA, J. 


l Shamim Ahmad Alvi, Appellant v. 
Azizul Rahman Khan, Respondent. 


Second Appeal No. 979 of 1972, D/- 
18-4-1974, against judgment and decree of 
K. P. Sharma, 2nd Civil and S. J., Mo- 
radabad, D/~ 11-3-1972. 


, Index Note:— (A) U. P. Urban Build- 
ings (Regulation of Letting, Rent and 
Eviction) Act (13 of 1972), S. 2 (2} and 
Explanation — Expression “the date on: 
which its construction is completed” in 
S. 2 (2) — Construction — Expression to 
be construed in light of Explanation: 


Brief Note:— (A) The expression 
“the date on which its construction is. 
completed” in S. 2 (2) should be constru- 
ed in the light of the Explanation. Only 
the three dates mentioned in clause (a) 
of the Explanation will be the dates on . 
which the construction will be deemed to 
have been completed. The three dates 
contemplated would cover the construc- 
tion of any building within the municipal 
area. Therefore, the vague finding thai 
the construction was completed either in 
the month of March 1964 or in the month 
of April 1964 cannot be sustained. . 

(Paras 10 and 16) 


Index Note:— (B) T, P. Act (1882), 
S. 106 — Nottee by registered post — 
Fenant out of station — His brother re- 
fusing fo give his address — Endorsement 
of refusal by postal department — Effect 
of — (X~-Ref:— Evidence Act (1872), See- 
tion 114). 


Brief Note:— (B) Where the post- 
man went to the tenant’s house with a 
repistered notice but he was informed Ly 
the brother of the tenant that he was 
out of station and on the request of the 
postman, he refused to supply the address 
of the tenant, and the endorsement cf 
refusal was made by the postal departe 
ment on the basis of the report given by 
the postman, the endorsement is whoily 
illegal as there was no offer by the post- 
man to the tenant and in the absence of 
any offer, it was illegal to hold that the 
notice was refused by the tenant. There 
was, therefore, no service of notice 07 
the tenant under S. 106, 1971 All WR 
(HC) 622, Ref. (Paras 20, 21 & 22) 


Index Note:— (C) Interpretation of 
Statutes — Explanation. 


Brief Note:-— (C) The proper fune- 
tion of an Explanation is to make plain 
or elucidate what is enacted and not to 
add or subtract from it. The construc- 
tion of the Explanation must depend un- 
on its terms and no theory of its purpose 
caa be entertained unless it is to be in- 
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ferred from the language used. The fun- 
damental general rule is to construe the 
Explamation according to its own term 
having regard to its context and setting. 
ATR 1961 SC 315 and AIR 1934 PC 188, 
Rel, on. (Paras 12 & 15) 
Cases Referred: Chronological Paras 
1971 All WR (HC) 622, Lakshmi Prasad 
Sharma v. Thakur Mahadeoji 22 
AIR 1961 SC 315 = (1961) 1 SCR 962, 
Burmah Shell Oil Storage & Distribut- 
ing Co. of India Ltd. v. Commercial 
Tax Officer ig 
AIR 1934 PC 188 = 61 Ind App 322, Ab- 
dul Latif Khan v. Mt. Abadi Begum 14 


Bashir Ahmad, for Appellant; K. C 
Saxena, for Respondent. 


JUDGMENT :— The present appeal 
is directed against the judgment and de- 


cree of the 2nd Additional Civil and Ses- 
sions Judge, Moradabad, dated ilth 
March, 1972, 


2. The facts leading up to this ap- 
peal are as follows:— 

Shamim Ahmad Alvi, the appellant 
occupied the disputed accommodation on 
12th April, 1964, on a monthly rent of 
Rs. 45. The landlord, Azizul Rahman 
Khan, the respondent, sought to evict the 
tenant. He, therefore, sent a registered 
notice demanding the arrears of rent and 
terminating the contract of tenancy om 
26th February, 1969. The registered 
notice was returned by the postal de- 
partment with the endorsement of refa- 
sal. The landlord ‘treating the refusal as 
service filed a suit for recovery of arrears 
of rent as also the damages for use and 
occupation, pendente lite and future and 
for the eviction of the tenant. He alleged 
that the disputed accommodation was 
post 1951 comstruction and, . therefore, 
U. P. (Temporary) Control of Rent and 
Eviction Act (hereinafter referred to as 
the ‘Old Act’) had no application. The 
tenant was, therefore, not entitled to the 
protection of the said Act, 

3. The claim was resisted by the 
tenant on grounds, inter alia, - that the 
disputed accommodation was pre-1931 
construction and, therefore, he was en- 
titled to the protection of the old Act, 
that the notice terminating the tenancy 
of the appellant was not a valid notice 
nor was it served on him. 


4, The Additional Munsif accept- 
ed the plaintiff’s claim and decreed the 
suit for all the reliefs. He found that the 
accommodation in question was a post- 
1951 construction and, therefore, the ap- 
pellant was mot entitled to the protection 
of the old Act. He further found the 
notice under Section 106 of the Transfer 
of Property Act terminating the tenancy 
to be a valid one and the same having 
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been refused by the tenant will be deem- 
ed to have been served by him. 


kna 


J. Feeling aggrieved by the judg- 
ment and decree of the Additional Mua- 
sif, the tenant preferred an appeal. The 
2nd Civil and Sessions Judge, Morada- 
bad, confirmed the findings of the trial 
court with the slight modification regard- 
ing the rate of pendente lite and future 
damages. 

6. The defendant filed the present 
appeal. During the pendency of the ap- 
peal, the old Act was repealed, It was re- 
placed by the U. P. Urban Buildings (Re- 
gulations of Letting, Rent and Eviction) 
Act, 1972 (hereinafter referred to as the 
new Act). The appellant applied for addi- 
tion of a ground seeking the protection of 
section 39 read with Sections 20 and 40 
of the new Act. Notice of this applica- 
tion was served on Sri K. C. Saxena, 
counsel for the respondent, and after af- 
fording an opportunity to him, the appli- 
cation was allowed and the appellamt was 
permitted to add the following ground as 
ground No. 16:— 


16. Because on account of the provi- 
sions of sub-section (2) of Section 2 of 
U. P. Act 13 of 1972 which now cleariy 
applies the appellant is not liable to 
ejectment under Section 39 read wita 
Sections 40 and 20 of the said Act.” 


4. Section 2 of the new Act pro- 
vides for exemptions from operation of 
the Act. Section 2 provides various ex- 
emptions from operation of the new Act. 
Section 2 (2) of the new Act contemplates 
that nothing in this Act shall apply to a 
building during a period of ten years 
from the date on which its construction 
is completed. This necessitated an en- 
quiry as to when the disputed construc- 
tion was completed within the meaning 
of Section 2 (2) of the new Act. This 
Court, therefore, remitted the necessary 
issue for a finding to the lower appellate 
court. The lower appellate court has re~ 
turned the following finding:— 


“The construction of the disputed ac- 
commodation was completed either in the 
end of the month of March 1964 or in the 
first week of April, 1964.” 


8. The appellant filed an objection 
challenging the said finding. Sri Bashir 
Ahmad, appearing for the appellant, 
strenuously challenged the finding of the 
lower appellate court regarding the com- 
pletion of the building. His contention 
was that the lower appellate court shouid 
have recorded the finding in the light of 
the Explanation added to sub-section (2) 
of Section 2 of the new Act, 


9. It will be convenient, at this 
stage, to read the relevant section. Sec- 
tion 2 of the new Act, in so far as it is 
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material for the purposes of this 
reads: 

“2. Exemptions 
Act.— 
(1) Nothing in this Act shall apoly 


case, 


from operation of 


0— 

(2) Except as provided in sub-section 
(2) of Section 24 or sub-section (3) of Sec- 
tion 29, nothing in this Act shall apply io 
a building during a period of ten years 
from the date on which its construction 
is completed. l 

Explanation.— For the purposes of 
this section. 

(a) the construction of a building 
shall be deemed to have been completed 
on the date on which the completion 
thereof is reported to- or otherwise re- 
corded by the local authority having 
jurisdiction, and in the case of a build- 
ing subject .to assessment, the date om 
which the first assessment thereof comes 
into effect and where the said dates are 
different, the earliest of the said dates and 
in the absence of any such report, record 
or assessment, the date on which it is ac- 
tually occupied (not including occupation 
merely for the purposes of supervisiig 
the construction or guarding the building 
under construction) for the first time: 


Provided that there may be different 
dates of completion of construction in 
respect of different parts of a building 
which are either designed as separate 
units or are occupied separately by the 
landlord and one or more tenamts or by 
different tenants; 


10. Sri Bashir Ahmad laid em- 
phasis on Clause (a) of the Explanation 
added to Section 2 (2) of the new Act and 
contended that for the purposes of Sec- 
tion 2 (2) of the new Act, only the three 
dates mentioned in the Explanation will 
be the dates on which the construction 
will be deemed to be completed, The 
lower appellate court should, therefore, 
have recorded a finding in the light of 
clause (a) of the Explanation added to 
Section 2 (2) of the new Act, but the 
lower appellate court has completely lost 
sight of the said Explanation. 


11. Sri K. C. Saxena, appearing 
for the landlord, the respondent, how- 
ever, contended that the Explanation 
only provides a legal fiction that the con- 
struction should be deemed to be com- 
pleted on either of the three dates given 
in clause (a) of the Explanation. But it 
does not mean that the Court is preclud- 
ed from making an enquiry about the 
actual date of the completion of the con- 
struction. The decision of the question 
will hinge upon the interpretation of Sec- 
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tion 2 (2) read with the Explanation add- 
ed to it. 


12. The proper function of an Ex- 
planation is to make plain or elucidate 
what is enacted and-not to add or sub- 
tract from it. The construction of the 
explanation must depend upon its terms 
and no theory of its purpose can be enter- 
tained unless it is to be inferred from the 
language used. 


13. In Burmah Shell Oil Storage 


& Distributing Co. of India Ltd. v. Com- 


mercial Tax Officer, (AIR 1961 SC 315), 
the Supreme Court laid down the dic- 
tum that the Explanation must be inter- 
preted according to its own tenor and it 
is meant to explain the section or clause 
and not vice versa, 


14. In Abdul Latif Khan v. Mt. 
Abadi Begum, (AIR 1934 PC 188), while 
dealing with the explanation to Section 
22 of the Oudh Estates Act, the Privy 


‘Council held that:— 


“The explanation to Section 22 was 
inserted ex abundanti cautela because of 
a groundless apprehension that the Crown 
Grants Act, 1895, which provides that all 
such grants shall operate according io 
their tenor, might be held to have nulli- 
fied the provisions of Section 22 in so far 
as they depart from the terms of primo- 
geniture sanad and also the amendment 
introduced into Section 3 by the amend- 
ing Act.” 

15. On an analysis of the afore- 
said cases, the safest course is to apply 
the fundamental general rule to construe 
the explanation according to its own 
terms having regard to its context and 
setting. 


16. Viewed in this light, the ex- 
pression “the date on which its construc- 
tion is completed” should be construed 
in the light of the explanation. The ex- 
planation starts with the words “For the 
purposes of this section.” The construction 
of the building shall be deemed to have 
been completed on either of the three 
dates, viz., either on the date on which 
the completion thereof is reported to or 
otherwise recorded by the local autho- 
rity and in the case of a building subject 
to assessment, the date on which the first 
assessment was made and in case of dif- 
ference, the earliest of the said dates and 
in the absence of any such report, record 
or assessment, the date on which it was 
actually occupied for the first time, The 
three dates contemplated in the explana- 
tion would cover the construction of any 
building within the municipal area. 
Therefore, the term ‘completed’ used in 
Section 2 (2) of the new Act will have 
to be construed in the light of the Ex- 
planation. The lower appellate court 
should have recorded a finding about che 
completion of the building in the light of 
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the Explanation added to Section 2 (2) of 
the new Act, but he completely lost sight 
of the Explanation and has recorded a 
vague finding that the construction in 
question was completed either in the 
month of March, 1964, or in the month 
of April 1964. If he had taken inte con- 
sideration the Explanation, he would not 
have recorded alternative findings. The 
case has not been comsidered by the lower 
appellate court in the light of the Expla- 
nation, His finding, therefore, cannot he 
sustained. I would have remanded ithe 
ease again to the lower appellate court 
for recording a finding in the light of the 
Explanation added to Section 2 (2) of the 
new Act, but in the view that I propose 
to take on the other contention raised by 
Sri Bashir Ahmad with which I shall 
presently deal it is not necessary to 1e- 
mand the case for a fresh finding on the 
question of the completion of the dis- 
puted construction. 


17. The next contention of Sri 
Bashir Ahmad is that there was no ser- 
vice of motice under Section 106 of the 
Transfer of Property Act on the tenant 
in the eye of law. The endorsement of 
refusal made by the postal department 
was wholly illegal inasmuch as there was 
no offer to the appellant and, therefore, 
there was no question of refusal by him. 
Sri K. C. Saxena, appearing for the res- 
pondent, however, contended that the 
finding of fact recorded by the 
appellate court could not be challenged 
in second appeal. 


18. There is mo denying the fact 
that normally this Court cannot interfere 
with the finding of fact, but, in the in- 
stant case, on the evidence on the record, 
‘there was no offer to the appellant and 
the endorsement of refusal by the postal 
department was wholly illegal. 


19. It may be stated that accord- 
ingly to the appellant, he was at Indore 
from 26th February, 1969, to 12th April, 
1969, im connection with his service and 
he was certainly mot at Moradabad. The 
case of the respondent, however, was that 
the appellant was at Moradabad. The de- 
position of the postman Om Prakash was 
placed before me in extenso. He deposed : 


~ “Mai Prativadi ke pas (Liphapha) 
Jekar gaya tha Tarikh 1-3-69 ko meri re- 
port yah hai “Mile Nahin”. Jab mai 5-3- 
69 (7) ko yah Liphapha makan ke upar 
lekar gaya to maine awai lagai to Prati- 
vadi ke bhai aaya. Maine Prativadi ke Bhai 
se kaha ki Prativadi ke naam ki Dak Regis- 
tery hai to Prativadi ke Bhai me kaha ki 
Prativadi bahar gaye hain. Maine Prati- 
vadi ke Bhai se Prativadi ke baharka 
pata pucha, unhone pata batane se inkar 
kar diya to maine apni report Liphaphe 
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ke upar likhi. Report me maine likha ki 
Bahar ka pata batane se inkar kər diya.” 


20. From his deposition, it is clear 
that om the first day the postman could 
not meet the appellant. Th- endorsement 
on the cover of the letter was, therefore, 
made “not met”. Next day, he again 
went to the appellants house but the 
postman was informed by the brother of 
the appellant that he was out of station 
and on the request of the postman, he 
refused to supply the address cf the ap- 
The endorsement of refusal 
made by the postal department was on 
the basis of the report given by the post- 
man that the brother of the appellant 
refused to supply him the address of the 
appellant. On the evidence of the post- 
man, it is not possible to hold that anv 
offer was made by the postman to the 
appellant and in the absence of any offer, 
it is illegal to hold that the notice was 
refused by the appellant. 


21. It is true that the lower ap- 
pellate court has recorded a‘finding that 
the appellant was at Moradabad, as he 
must have come to meet the children 
during Id holidays and must have re- 
mained at Moradabad as Holi holidays 
followed the Id holidays. Sri Bashir Ah- 
mad sought to challenge even that find- 
ing of the lower appellate court, but it is 
not necessary to enter into that question. 
I assume for the purposes of this case that 
the appellant was present at Moradabad 
on the relevant date, but unless the 
Court recorded a finding that he was pre- 
sent at home, the endorsement of refusal 
by the appellant would be wholly illegal. 
There is no finding by the lower appel- 
late court that the appellant was pre- 
sent at home. The testimony of the post- 


_man, which is the only evidence on this 


material question, does not indicate that 
the appellant was present at home. He 
has not deposed that he offered the rezis- 
tered letter to the appellant and he re- 
fused to take the same. His evidence, on 
the other hand, clearly goes to show that 
he was not present at home and his bro- 
ther refused to give the address. It is on 
this basis that the postal department has 
made the endorsement of refusal. 


22. In Lakshmi Prasad Sharma v. 
Thakur Mahadeoji, (1971 All WR (HC) 
622), it was held that unless there was 
an offer made, there could be no refusal. 
In this view of the matter, the finding 
that the appellant refused to receive the 
notice is wholly unwarranted on the evi- 
dence on the record. In my opinion, as 
there was Mo service of notice under Sec- 
tion 106 ofthe Transfer of Property Act 
on the appellant, there was no termina- 
tion of his tenancy and the suit for eject- 
ment could not possibly be decreed, 
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23. For the reasons given above, 
bhe appeal must succeed in part. It is, ac~ 
cordingly, allowed in part and the judg- 
ment and decree of the lower appellaie 
court are modified. The suit for ejectment 
of the appellant from the disputed pre- 
mises and for damages for use and occu- 
pation, pendente lite and future shall 
stand dismissed. The suit for arrears of 
rent at the rate of Rs. 45 per month shall 
Stand decreed up to date on payment of 
necessary court-fee. In the circumstances 
of the case, the parties will 
own costs, 

Appeal partly allowed. 
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Lala Sri Ram and another, Appel- 
lants v. Dhani Ram Gupta, Respondent. 

Civil Revn. No. 676 of 1972, D/- 2-4- 
1974, against judgment and decree of 
Chaman Singh, Addl. Dist. J., Meerut 
D/- 11-5-1972. 


Index Note:— (A) U. P. Consolidation 
of Holdings Act (5 of 1954), Ss. 5 (2) (a), 
9 (1) (a) (i) and 52 (2) — Decree for spe- 
cific performance — Effect of consolida- 
tion proceedings. 1969 All LJ 189, Partly 
Overruled. 


Brief Note:— (A) It is true that there 
was no provision in the Act for granting 
relief for specific performance of contract, 
and neither was. there any provision for 
executing a sale deed in pursuance of a 
decree passed in such suit. But it cannol 
be said that the ultimate decree for spe- 
cific performance has, in view of the con- 
solidation proceedings, to relate to land 
allotted in lieu of the land agreed to be 
sold. 1969 All LJ 189, Partly Overruled. 

(Para 6) 


If the disputed land has gone finally 
in the chak of a third person, the suit for 
specific performance has to be dismissed 
and no question of recourse to Section 52 
(2) arises. If, however, the decree is pass- 
ed before finalization of chaks, or if the 
land remains with the judgment-debtor, 
even on allotment effect can be given ta 
the decree under Section 52 (2) 

(Para 6) 


S. 30 of the Act has no relevance as 
it relates to right in the land, as opposed 
to a purely personal right to get a sale- 
deed executed in respect of the land. 

(Para €) 


Index Note:— (B) U. P. Consolidation 
of Holdings Act (5 of 1954), Ss. 5 (2) (a) 
and 9 (1) (a) (i) — Decree for execution 
of sale deed — Right or liability under — 
S. 9 (1) (a) (i) not applicable — Execution 
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bear their. 
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proceedings would not abate under Sec- 
tion 5 (2). 


Brief Note:— (B) The right or liabi- 
lity to execute the sale deed cannot be 
said to be “in relation. to the land”. The 
rights which are created by a contract 
for sale are purely personal rights and 
they do not attach to the land. It is only 
after a sale-deed is executed that rights 
in relation to the land arise. Till the deed 
is mot executed either by the judgment- 
debtor or by the court, the right in the 
first case is personal as against the judg- 
ment-debtor, and in the second case only 
a duty is cast to execute the sale-deed. 

(Para 6) 
Cases Referred: Chronological Paras 


AIR 1972 All 67 = 1971 All WR (HC) 714, 
Rudra Pal Singh v. Ram Pal Singh 5 
1969 All LJ 189. Chettan Singh vs Hira 
Singh 1, 2, 4, 6 
1969 AT LJ 768 = 1969 All WR BG 435, 
Jagarnath Sukla v. Sita Ram Pande 4 
(1963) Second Appeal No. 153 of 1961. 
D/- 1-10-1963 (AlL) 5 
R, P. Agarwal, for Appellants; K. C. 
pate and Sant Prakash, for Respon- 
ent, 


C. S. P. SINGH, J.:— This revision 
has come up before us on a reference 
made by a learned single Judge. The facts 
relating to the revision are these, Ratan 
Lal sold certain Bhumidhari plots of land 
to Shri Ram, and Shri Ram subsequently 
executed an agreement to reconvey the 
property within a period of two years. 
Shri Ram did not reconvey the property 
and as a result, Ratan Lal filed a suit for 
specific performance, which was decreed 
Ratan Lal then transferred his right to 
one Dhani Ram, and Dhani Ram made ` 
an application under Order XXI, Rule 16 
of the Code of Civil Procedure on 19-12- 
1963 for execution of the decree as an 
assignee of the decree-holder. In spite of 
transferring his rights to Dhani Ram, 
Ratan Lal also moved an application for 
execution of the decree, The execution 
proceedings ended in a compromise on 
26-5-1964 and Ratan Lal received an 
amount of Rs. 7,000 and the decree was 
struck off. Shri Ram, the first vendeg 
from Ratan Lal objected to the maintain- 
ability of the application filed by Dhani . 
Ram. The objections filed by Shri Ram 
were upheld and the execution applica- 
tion of Dhani Ram was dismissed on 
9-10-1964. Dhani Ram preferred an ap- 
peal against this order. During the pen- 
dency of this appeal, a motification under 
Section 4 of the U. P. Consolidation of 
Holdings Act was issued and an objection 
was raised by the respondents to the 
effect that the appeal had abated on 
account of notification under Section 4 
of the U. P. Consolidation of Holdings. 
Act, The appellate court relying on the 
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decision in the case of Chattan Singh v, 
Hira Singh, (1969 All LJ 189) held that 
the appeal did not abate. Shri Ram there: 
aiter filed a revision in this Court. 


2. The learned Single Judge after 
referring to Section 5 (2) (a) and Section 
9 (1) (a) G@ of the U. P. Consolidation of 
Holdings Act, tentatively tcok the view 
that it may be possible to hald that a 
right to get a sale deed executed in res- 
pect of land is a right in relation to the 
land and as such it msy be possible ta 
file an objection before the consolidation 
authorities in respect of such a right and 
in such an eventuality the same matter 
would be concurrently answered in two 
forms with the possibility of conflicting 
decisions. He was of the view that this 
aspect of the matter had not been con- 
sidered in Chattan Singh’s case, 1969 Al 
LJ 189 (supra), and this being so, he re- 
ferred the case to a larger Bench. It is 
useful to extract Section 5 (2) (a) and 
Section 9 (1) (a) (i) of the Act at this stage 
for the decision turns on the interpreta- 
tion to be put cn these two sections:— 

"(5) (2) Effect of notification under 
Section 4 (2) (1). 

(2) Upom the said publication of the 
notification under sub-section (2) of Sec- 
tion 4, the following further consequences 
shall ensue in the area to which the 
notification relates, namely— 


(a) every proceeding for the correc- 
tion of records and every suit and pro- 
ceeding in respect of declaration of rights 
or interest in any land lying in the area, 
or for declaration or adjudication of any 
other right in regard to which proceed- 
ings can or ought to be taken under this 
Act, pending before any court or autho- 
rity whether of the first instance or of 
appeal, reference or revision shall. on an 
order passed in this behalf by the court 
or authority before whom such suit or 
proceeding is pending, stand abated: 


Provided that no such order shall be 
passed without giving to the parties 
notice by post or in any other manner 
and after giving them an opportunity of 
being heard: 


Provided further that on the issue of 
a notification under sub-section (1) of 
section 6 in respect of the said area’ or 
part thereof, every such order in relation 
to the land lying in such area or part, as 
the case may be, shall stand vacated:” 


"9 Issue of extracts from records 
and statements, publication of records 
mentioned in Sections 8 and 8-A and the 
issue of motices for inviting objections. 


(1) Upon the preparation of the re- 
cords of the statements mentioned in Sec- 
tions 8 and 8-A, the Assistant Consolida- 
tion Officer shall— 
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(a) correct the clerical mistekes, if 
any, and send, or cause to be sest, to the 
tenure-~holders concerned, and other per- 
sons interested, notices containing rele- 
vant extracts from the current annuali 
register and such other records as may 
be prescribed showing—— 

(i) their sights in. and labilities in 
relation to the land; 
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o8 Before we consider the ques. 
tion as to whether a claim of this type 
falls under Section 5 (2) {aj of the Act, 
and refer to the various decisions cn this 
point, it is necessary to ascertain the 
rights which. the parties were claiming 
and which was the subject-matter of Ais- 
pute. After Ratan Lal executed the sale- 
deed in favour of Shri Ram, Shri Ram 
became the Bhumidhar of the property, 
and till such time that the property was 
not reconveyed, neither Ratan Lal, mnor 
Dhani Ram could claim rights of a Bhu- 
midhar in the land in question. The only 
right which Ratan Lal or Dhani Ram 
could claim was for reconveyance of the 
property and this was based on the agree- 
ment executed by Shri Ram in their 
favour. It has been seen that the suit for 
specific performance of the agreement 
for reconveying of the property had been 
decreed before the enforcement of the 
consolidation in the village and that de- 
cision had become final, as no appeal ete. 
appears to have been filed, The only dis- 
pute. that remained when the notification 
under Section 4 of the Act was issued was 
as to the execution of a sale deed in res- 
pect of the land. Now, so far as Dhani 
Ram is concerned, he could not seek any 
declaration of rights or interest in the 
land, inasmuch as the only rights that 
had accrued to him by then was to have 
a sale deed executed in respect of the 
land: before this, it was Shri Ram in 
whom the rights and interest in the land 
inhered. The rights which had accrued 
to him by that time were personal as 
against Shri Ram. So far as Shri Ram is 
concerned, as he was already a Bhumi- 
dhar of the land, he could not also sue 
for declaration of his right as till the 
execution of the sale deed, he would 
have no cause of action for seeking such 
a declaration. This being so, the case 
would not be covered under the first part 
of Section 5 (2) (a) of the Act. The ques- 
tion, as has been rightly posed by the 
learned Single Judge is as to whether the 
execution of the decree sought for by 
Dhani Ram would fall within the expres- 
Sion “or adjudication of any other right 
in regard to which proceedings can or 
ought to be taken under this Act.” We 
have to see as to whether the U. P..Con- 
solidation of Holdings Act provides a 
machinery for the adjudication of the 
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claim of Dhani Ram for execution of the 
sale deed. 


4. It is now necessary at this 
stage to refer to some decisions cited at 
the Bar. In (1969 All LJ 189), a suit for 
specific performance of a contract of sale 
had been filed. The appellate court allow- 
ed the appeal and decreed the suit. Dur- 
ing the pendency of the appeal, the land 
in dispute -had come under consolidation 
operation. In the second appeal filed in 
this Court, it was urged that the suit 
should have been stayed under Section 5 
(b) of the U, P. Consolidation of Holdings 
Act. It was held that Section 5 (b) of the 


Act governed only such suits which were. 


for declaration of rights, title and inte- 
rest in land, and did not govern suits for 
specific performance of a contract. It was 
held that inasmuch as there was no pro- 
Vision under the Consolidation Act for 
granting a decree for specific perform- 
ance of contract. or to execute such a 
decree, Section 5 (2) (a) of the Act did 
not apply. In the-case of Jagarnath Shu- 
kla v. Sita Ram Pande, (1969 All LJ 768), 
a question arose as to whether suits for 
cancellation of sale deeds in respect of 
agricultural plots, which were pending on 
the date of the notification under Section 
4 of the Act, should be abated under Sec- 
tion 5 (2) of the Act, It was held that in- 
asmuch as consolidation authorities could 
go into the question of validity of deeds 
of exchange, wills and decrees, it appear- 
ed that the legislature intended that such 
question should be decided by consolida- 
tion authorities, and such suits should be 
abated. 

5. In Rudra Pal Singh v. Ram Pal 
Singh, 1971 All WR (HC) 714 = (AIR 
1972 All 67), a suit for partition had been 
filed under Section 49 of the U. P. Ten- 
ancy Act, 1939. A preliminary decree in 
that suit was passed and had become 
final. The final decree for partition could 
not be prepared on account of various ob- 
jections raised by one of the parties. While 
these objections were pending the village 
in which the land was situate was brought 
under consolidation operations by a noti- 
fication under Section 4 of the Act. The 
dispute was raised by parties before the 
consolidation authorities and the Deputy 
Director of Consolidation ultimately pass- 
ed an order which ran counter to the de- 
cision of the Board of Revenue given in 
the suit. A writ petition was thereafter 
filed in this Court, One of the questions 
that arose was whether the consolidation 
authorities were entitled to reopen the 
controversy, and take a view contrary to 
that given by the Board of Revenue, 
while passing the preliminary decree. It 
was held that inasmuch as the prelimi- 
mary decree had become final, it was not 
open to the consolidation authorities to 
go behind that decree. It was also held 
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that the effect of Section 5 (2) of the Con- 
Solidetion Act was to abate only a part of 
the suit i.e. the procesdings taken for the 
preparation of the final decree. This deci- 
Slon is not of much assistance in the pre- 
sent controversy, ac the point raised there 
was different. In Second Appeal No. 153 
of 1961 decided by K. B. Asthana, J. on 
1-10-1968 (All), one Chhaiju Singh had 
transferred his land to Dasaundi. On the 
very day that the transfer was effected 
Chhajju Singh and Dasaundi had enter- 
ed into. an agreement by which Dasaundi 
was to reconvey the land to Chhaiju 
Singh within a period of.three years. The 
village was brought under consolidation 
operation, but before consolidation opera- 
tions were completed Chhaiju Singh filed 
a suit for specific performance of the con- 
tract of reconveyance. During the pen- 
dency of the suit, consolidation operation 
came to a close, and a part of the disput- 
ed land was allotted to another person. 
In lieu of the part of the disputed plot 
allotted to the chak of another person, 
Dasaundi and his brother got other lands 
which were included in a joint chak. In 
view of this, Chajju Singh impleaded 
Sibban Lal, the person who had been 
allotted the part of the disputed plot. as 
a defendant to the suit. The learned Sin- 
gle Judge took the view that the suit for 
specific performance had to fall, as the 
contract for reconveyance had become 
impossible, on account of the fact that a 
part of the disputed plot had gone to the 
chak of Sibban Lal, and that the remain- 
ing portion had come jointly in the name 
of Dasaundi and his brother. He also re- 
pelled the argument that the contract of 
reconveyance created an encumbrance on 
the land. 

6. Now, so far as Jagarnath Shu- 
kla’s case, 1969 All LJ 768 is concerned, 
that is not strictly relevant, as there is 
an essential difference between a suit for 
cancellation of a sale deed and that for 
specific performance of a contract. In a 
suit for cancellation of a sale deed, the 
plaintiff in substance asserts that the sale 
deed was invalid and that the vendee 
does mot have any title to the property 
demised, and that it is the plaintiff who 
is the owner of the property. In such a> 
suit, where it relates to agricultural land, 
the plaintiff asserts that the vendee is 
not the Bhumidhar, and it is the plaintiff _ 
who is tenure-holder of the land. Such 
a suit would clearly fall within the pur- 
view of the phrase “declaration of rights 
or interest in any land lying in the area” 
as used in Section 5 (2) of the Act. So far 
as a suit for specific performance is con~ 
cerned, that is based on the validity of 
the contract for sale or reconveyance. 
The plaintiff in such a suit dees not ac- 
quire any right or interest in the land 
till such time that a sale deed is execut- 
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ed in his favour. The other reason which 
impelled the Bench to hold that such a 
suit should -be abated was the difficulty 
that even in the event of a suit for can- 
cellation of a sale deed being decreed by 
the civil court, effect to the decree could 
not be given after consolidation had been 
effected. So far as this difficulty is con- 
cerned, that no longer survives as Sec- 
tion 52 (2) which now runs as under 
makes provisions for giving effect to de- 
crees of competent courts, by cosolidation 
authorities even after the close of conso- 
lidation operations: — 


“52 (2). Notwithstanding anything 
contained in sub-section (1) any order 
passed by a court of competent jurisdic- 
tion in cases of writs filed under the pro- 
visions of the Constitution of India, or in 
cases or proceedings pending under this 
Act on the date of issue of the notifica- 
tion under sub-section (1), shall be given 
effect to by such authorities as may be 
prescribed and the consolidation opera- 
tions shall, for that purpose be deemed 
to have not been closed.” 


The only two cases which touch the con- 
troversy involved are the decisions in 
Chettam Singh’s case, 1969 All LJ 189 
(supra) and Second Appeal No. 153 of 
1961 decided on 1-10-1963 (All.). We are 
of the view that so far as Chettan Singh’s 
case is concerned, in so far it lays down 
that there was no provision in the Act for 
granting relief for specific performance 
of contract, and neither was there any 
provision. for executing a sale deed in 
pursuance of a decree passed in such suit 
expresses the correct position in law, as 
a bare perusal of the Act shows that 
there is no provision for execution of a 
sale deed, So far as it lays down that the 
ultimate decree for specific performance 
has, in view of the consolidation proceed- 
ings, to relate to land allotted in lieu of 
the land agreed to be sold, does not ap- 
pear to be correct. It has been seen that 
Section 52 (2) of the Act now contains a 
machinery for giving effect to a decree 
passed by a competent court. When a suit 
for specific performance is decreed, all 
that the decree can direct is to ask the 
judgment-debtor to execute the sale deed 
failing which the court itself executes it, 
The consolidation authorities, it has been 
seen cannot execute a sale deed, and the 
civil court or the judgment-debtor will 
have to do so. After the execution of the 
sale-deed the decree-holder can ask the 
consolidation authorities to enforce it. In 
that event, the consolidation authorities 
will have to treat the land to be that of 
the decree-holder instead of the judg- 
ment-debtor and proceed accordingly. 
But a court, cannot make out a mew con- 
tract, and if the chaks have become final, 
the disputed land if it is allotted to third 
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persons, ceases to belong to the judgement- 
debtor, and as such neither can the 
judgment-debtor, nor can the court exe- 
cute a sale deed in respect of the substi- 
tuted land, for it would amount to en- 
forcing a new contract, which is not per- 
missible. For, all that can be done in a 
suit for specific performance is to enforce 
the contract specifically and nothing else. 
The result would be that if the disputed 
land has gone finally in the chak of a 
third person, the suit for specific perfor- 
mance has to be dismissed and no ques~ 
tion of recourse to Section 52 (2) arises. 
If, however, the decree is passed before 
finalization of chaks, or if the land re- 
mains with the judgment-debtor, even on 
allotment effect can be given to the de- 
cree under Section 52 (2). The view of 
Satish Chandra, J, on this aspect as such, 
with respect, does not lay down the cor- 
rect law. Section 30 of the Act on which 
reliance is placed by the respondents is; 
also of not assistance as it relates to right 
in the land, as opposed to a purely per- 
sonal right to get a sale-deed executed in 
respect of the land. On this aspect of the: 
matter, we are in agreement with the 
decision of Asthana, J. in Second Appeal 
No. 153 of 1961 decided on 1-10-1963 (A11). 
We now proceed to give our reasons for 
the view that the execution proceedings 
for the execution of a sale deed do not 
abate. We have already extracted Section 
D (2) of the Consolidation of Holdings Act 
and also Section 9. It has been seen that 
no suit for declaration of rights and inte- 
rest in the disputed land can be filed by 
a person who seeks specific enforcement 
of his agreement for sale, and neither 
does the’ Act contain any machinery for 
execution of a sale deed. 'The question is 
whether the decree for execution of the 
sale deed would come within the phrase 
“for declaration or adjudication of any 
other right in regard to which proceed- 
ings can or ought to’ be taken under this 
Act.” The only section relevant for the 
present controversy would be Section 9 
(1) (a) (i) and if this right cannot be agi- 
tated under this section, the execution 
proceedings would not abate, Section 9 
(1) (a) (i) paraphrased would run thus: 


“Their rights in relation to the land 
—their liabilities in relation to the land.” 
Can the right or liability to execute the 
sale deed be said to be “in relation to the 
land”? We are of the view that it cannot. 
The rights which are created by a con- 
tract for sale are purely personal righis 
and they do not attach to the land. It: is 
only after a sale deed is executed that 
rights in relation to the land arise. Till 
the deed is not executed either by the 
judgment-debtor or by the court, the 
right in the first case is personal as 
against the judgment-debtor, and in the 
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second case only a duty is cast to execute 
the sale-deed. We are thus of the view 
that the appeal filed by Dhani Ram did 
not abate under Section 5 (2) of the Act 
and the revision is accordingly rejected. 
Parties shall bear their own costs. 


Revision dismissed. 





AIR 1974 ‘ALLAHABAD 362 (V 61 C 88) 
H. N. SETH, J. 


Squadron Leader Giri Narayana Raju, 
Petitioner v, Officer Commanding 48 
Squadron and others, Respondents. 


Civil Mise. Writ No. 5017 of 1973, 
D/- 5-3-1974. 


Index Note:— (A) Air Force — Air- 
men — Conduct of — Regulation of con- 
duct when off duty — Power of Air Force 
authorities — Such power exists — Power 
to direct airmen to wear crash helmets 
when riding motor cycles, scooters, etc.— 
Air Force Act (1950), S. 190. 


Brief Note:— (A} Air Headquarters 
have power. to direct Air Personnel to 
wear crash helmet when riding motor 
cycles, scooters and other two-wheeled 
motor vehicles, even though such person- 
nel mav not be riding on duty. The fact 
that there is no provision in the Air 
Force Act, 1950 or in the Regulations 
framed thereunder, authorising the pass- 
ing of such an order will not make it in- 
valid, (Para 6) 


Index Note:— (B) Air Force— Power 
to issue instructions to airmen — Air 
Force Act (1950), S. 190, 


Brief Note:— (B) It is always open 
to the Air Force authorities to issue in- 
structions which are not inconsistent with 
the Air Force Act or the Regulations 
made for the Air Force under the autho- 
rity of the Government of India. 

(Para 9) 

Index Note:— (C) Air Force— Order 
issued by Air Headquarters — Signature 
of Chief of Air Staff not necessary in 
every case — Air Force Act (1950), S. 190. 


Brief Note:— (C) Every order ema- 
nating from the Air Headquarters can be 
deemed to be an order issued by the 
Chief of the Air Staff even though it has 
not been signed by the Chief of the Air 
Staff. (Para 7) 

Index Note:— (D) Constitution of 
India, Art. 14 — Air Force regulations — 
Differentiation made between Sikhs and 
Airmen wearing turbans and other air- 
men as regards obligation to wear crash 
helmet while riding motor cycles ete. — 
Rule held not violative of Article 14 — 
Air Force Act (1950), S. 190. 
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Brief Note:— (D) Instructions issued 
by Air Headquarters that airmen riding 
motor cycles, scooters or other twos 
wheeled motor vehicles must wear crash 
helmets but exempting Sikhs and persons 
wearing turbans from the instruction — 
The instruction is not violative of Art. 14 
as it is founded on a reasonable ground of 
differentiation. (Para 12) 

Index Note:— (E) Air Force — Re- 
gulations apply to Airmen whether on 
duty or off duty. 


Brief Note :— (E) While dealing with 
the administration of the Air Force it is 
open to the Chief of the Air Staff and the 
President of India to issue directions and 
orders which have to be obeyed by all 
airmen whether on duty or off duty. 

(Para 13) 

S. B. Chaudhary and R. Chaudhary, 
for Petitioner; Standing Counsel, for Ress 
pondents. 


ORDER :— This petition under Art. 
226 of the Constitution is by Sa, Ldr, 
Giri Narain Raju. 


2. On 28-3-1970 the Air Head- 
quarters, New Delhi issued instructions 
making it compulsory for the Air Force 
Personnel to wear crash helmets with 
effect from April 1 of the year. Certain 
enquiries were made from the Air Head- 
quarters, which by a letter dated 10th 
June 1970, clarified that crash helmet was 
to be worn by every Air Force personnel 
when riding a motor cycle or a scooter, 
irrespective of the fact whether he was 
So riding on duty or off duty, whether in 
uniform or in plain clothes or whether 
riding on driver’s seat or on a pillion seat. 
It was also made clear that the instruc- 
tions contained therein apply equally to 
the rider of all forms of two wheeled 
motorised vehicles including motor cy- 
cles, scooters, scooterett, mopedes and 
motorett cycles, but not if any of the 
aforementioned vehicles were attached 
with a side car. It was further clarified 
that these instructions do not apply to 
Sikh personnel or others who while rid~ 
ing on such conveyance wear turban. 


3. On 4-7-1973, the petitioner was 
found riding a scooter without wearing a 
crash helmet. He was required to explain 
his conduct, After the petitioner gave his 
explanation, his Commanding Officer 
found that he had contravened the in- 
structions issued by the Air Headquarters. 
and informed him about the displeasure 
of the Air Force Officer Commanding-in- 
Chief of the Central Air Command. He 
also directed that the aforesaid warning 
be reflected in his annual confidential re- 
port, Being aggrieved by the aforesaid 
order, Sq. Ldr, Giri Narain Raju filed 
this petition and prayed that the imstruc- 
tions issued by the Air Headquarters re- 
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quiring Air Force personnel to wear crash 
helmets while riding two wheeled moto- 
rised vehicles when not on duty, and the 
communication dated 27th July 1973 
from his Commanding Officer informing 
him that he had incurred the displeasure 
of the Air Force Officer Commanding-in- 


Chief of the Central Command, be 
quashed, 
4, First submission made by the 


learned counsel appearing for the peti- 
tioner is that neither is there any provi- 
sion in the Air Force Act 1950 or the 
Rules or Regulations framed thereunder 
which requires the Air Force personnel 
to wear a crash helmet while riding a 
scooter on personal business, nor is there 
any law which authorises the Air Head- 
quarters to issue such a direction. Ac- 
cordingly, the impugned instructions, 
were completely without jurisdiction. 


5. The Air Force Act of 1950 has 
been enacted in order to consolidate and 
amend the law relating to the administra- 
tion of the Air Force of this country. In 
so far as the Air Force Act has made pro- 
visions on the subjects mentioned therein 
those provisions are to prevail and no 
orders or instructions which are contrary 
to the provisions of the Air Force Act or 
the Rules framed thereunder can be issu- 
ed, Learned counsel for the petitioner has 
failed to point out anything in the Air 
Force Act or the Rules framed there- 
under which either expressly or by ne- 
cessary implication prohibit issuing of 
such instructions. However, the real 
question that arises for consideration in 
this connection is whether it is open to 
the Air Force authorities to issue orders 
or directions which, though not prohibit- 
ed by the Act or the Rules, are not spe- 
cifically covered by them, 


6. Regulations for the Air Force, 
issued under the authority of Govern- 
ment of India, have ‘been compiled in a 
book entitled ‘Defence Services Regula- 
tions, Regulations for the Air Force”. 


Chapter IT of the Regulations lays down. 


the organization of the Air Force. Regu- 
lation 7 provides that the Supreme Com- 
‘mand of the armed forces (of which Air 
Force is a component) is vested in Presi- 
dent of India and the Chief of the Air 
Staff is responsible to the President 
through the Central Government for the 
administration and organization of the 
Air Force. Regulation 8 then provides 
that Air Headquarters comprises of the 
Chief of the Air Staff and his principal 
staff officers viz. the Vice-Chief of the 
Air Officer in charge administration and 
the Air Officer in charge of mainten- 
ance, It also lays down that the staff at 
the Headquarters shall consist of three 
branches viz. the Air Staff Branch, the 
Administration Branch and the Mainten- 
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ance Branch, each branch being organised 
into directorates. Detailed organization 
and functions of these branches are laid 
down in the Directory of duties issued 
by the Chief of the Air Staff. Chief of 
the Air Staff has issued directions that 
the Directorate of Personnel Service in 
the Administration Branch is to deal with 
the question of dress ‘regulations and 
physical fitness of Air Force personnel. 
It follows that all the Air Force person- 
nel are subject to the command of the 
President which power is to be exercised 
through the Chief of the Air Staff, Vari- 
ous orders can be issued which have to 
be obeyed by all Air Force personnel. 
The President of India, acting through the 
Chief of the Army Staff can authorize 
even subordinate officers to issue orders 
to persons under their respective com- 
mand. Such orders will also have to be 
obeyed. In the very nature of things it is 
for any one to classify or codify all types 
of orders that a superior is expected to 
pass in connection with the discipline, 
training and performance of duties by 
defence force personnel. What orders a 
superior authority would like to issue 
will necessarily depend upon the circum- 
stances and exigencies appearing on the 
particular occasion. It would, therefore, 
be futile to urge that if there is no speci- 
fic provision under the Act or the Rules 
or the Regulations it will not be open 
to superior officers to issue orders or di- 
rections, to the persons under their com- 
mand. In my opinion, once a person has 
joined the Air Force or any other wing 
of the Defence Force, he is subject to all 
orders which are issued by his superiors, 
so long as those orders do not contravene 
any provision of law or regulations and 
the subordinates would be bound to 
carry them out. Orders issued by Air 
Force authorities therefore, cannot be 
challenged on the ground that there is no 
provision. in the Act or the Rules autho- 
rizing them to issue such order, 


4. Sri S. B. Chaudhari, learned 
counsel for the petitioner then argued 
that in any case, the superior officers can- 
not issue orders or directions in contra- 
vention of specific provisions contained 
in the Acts, Rules or the Regulations 
framed thereunder. He jnvited my atten- 
tion to paragraph 917 of the Regulations 
which provides that Air Force orders on 
matters of administrative nature affecting 
the Air Force Formation and Units as a 
whole, are to be issued by the Chief of 
the Air Staff. He contends that in this 
case, the direction that all Air Force per- 
sonnel must use crash helmets has been 
issued by the Air Headquarters and not 
by the Chief of the Air Staff. He even 
goes further and urges that the Chief of 
the Air Staff also could not issue such a 
direction, as he had not been authorised 
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to issue such an order by the rules fram- 
ed by the Central Government under 
Section 189 of the Air Force Act. As stat- 
ed earlier, it is not necessary that every 
order passed by the Chief of the Air Staff 
must be backed by some section or some 
rule framed under the Air Force Act. 
Accordingly, the fact that the Rules fram- 
ed under Section 189 of the Air Force 
Act do not authorise the Chief of the Air 
staff to issue directions of the nature im- 
pugned before me, has no significance. 
The respondents have justified the order 
on the ground that as provided in Regu- 
lation No. 8 of Chapter VII of the Regu- 
lations framed for the Air Force, it is 
Chief of the Air Staff who is responsible 
for the Administration and Organisation 
of the Air Force as a whole though in 
this connection he is answerable to the 
President of India through the Central 
Government. The Chief of the Air Staff is 
competent to issue all such administra- 
tive directions . which as stated earlier 
are not contrary to the provisions of the 
Act or the Rules framed thereunder, The 
only question therefore -that remains to 
be considered in this connection is whe- 
ther the instructions issued by the Air 
Force Headquarters cam be equated with 
the orders passed by the Chief of the Air 
Staff or not. Regulation 8 makes it clear 
that the Air Headquarter comprises of 
the Chief of the Air Staff and the other 
officers mentioned therein, viz. Vice-Chief 
of the Air Staff, the Deputy Chief of the 
Air Staff and the Air Officer In charge 
Administration and the Air Officer In 
charge Maintenance, are merely the prin- 
cipal staff officers of the Chief of the Air 
Staff. These staff officers are placed in 
charge of various branches under the 
Chief of the Air Staff. Being on the staff 
of the Chief of the Air Staff, they act on 
behalf of the Chief of the Air Staff. Ac- 
cordingly, every order emanating from 
the Air Headquarter can be deemed to 
be an order issued by the Chief of the 
Air Staff, even though it has mot been 
signed by the Chief of the Air Staff. The 
argument that as the impugned order was 
issued by the Headquarter as distinguish- 
ed-from the Chief of the Air Staff, it con- 
travened paragraph 917 of the Regula- 
tion, therefore, has no force and deserves 
to be rejected. 


8. I may point it out here that 
Sri Chand Kishore learned Standing 
Counsel, tried to urge that paragraph 917 
makes it incumbent for the Chief of the 
Air Staff to issue orders in respect of 
matters of administrative nature only 
when those orders are to affect Air Force 
Formation of Units as a whole. He con- 
tended that in this case the order was in- 
tended to cover only such persons in the 
Unit who drove two-wheeled motorised 
vehicles and did not affect the unit as a 
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whole. In the circumstances, paragraph 
917 had no application and the order issu- 
ed by the Air Headquarter or by an offi- 
cer who has been put incharge of Admin- 
istration by the Chief of the Staff was 
fully competent, However, in the view 
which I have expressed above viz. that 
every order issued from the Air Head- 
quarter will be deemed to be an order 
issued by and on behalf of the Chief of 
the Air Staff, it is mot necessary for me 
to go into the question whether or not 
the impugned order was an order of ad- 
ministrative nature affecting the Units of 
the Air Force as a whole. 


9. Learned counsel for the peti- 
tioner urged that detailed regulations re- 
garding the nature of dress to be worn 
by Air Force personnel is contained in 
Chapter IX of the aforesaid regulations. 
This chapter consists of regulations Nos. 
401 to 426 wherein detailed provisions 
have been made about the type of clothes 
that Air Force personnel are expected to 


wear on various occasions. These Regula- 


tions do not require the Air Force per- 
sonnel to wear crash helmets. Accord- 
ingly, it is not possible for the Air Force 
authorities to prescribe a dress in a man~ 
ner which is not consistent with these 
regulations. I am unable to accept this 
submission. Prescription of dress and the 
circumstances in which it is to be worn 
in regulations Nos. 401 to 426 is not ex~ 
haustive, As explained above it is al- 
ways open to Air Force Authorities to 
issue instructions which are not incon- 
sistent with the regulations. I find nothing 
in the impugned instructions which is 
inconsistent with Regulations Nos. 401 
to 426. 


10. Sri Chaudhari then referred 
to paragraph 7 of the clarification issued 
by the Air Headquarters, (Annexure [I 
to the petition) wherein it was mentioned 
as follows:— 


“Failure to have been wearing a hel- 
met at the time of riding, may be con- 
strued as neglect im case of an accident 
resulting in injuries, death. and may thus 
affect the question of attributability and/ 
or dependant’s pension.” 


11. He urged that consequence of 
failing to comply with the impugned 
order has been laid down in the afore- 
said clarification which provides that 
failure to wear crash helmet could mere- 
ly be treated as neglect which might pos- 
sibly affect the question of attributability 
and or dependant’s pension. It was there- 
fore not open to the authorities to warn 
the petitioner and to direct that the 
warning be reflected in his annual confi- 
dential roll, thereby affecting his chances 
of promotion. I am unable to accept this 
submission. Annexure 2 is a mere clari- 
fication with regard to one of the grave 
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consequences that may follow in case an 
airman, riding a vehicle like scooter or 
motor cycle, without wearing -crash hel- 
met, met with an accident ie. in-such a 
ease, he may be considered to have been 
negligent, thereby affecting his depend- 
ant’s pension or any compensation that 
may be payable to him. The object mere- 
ly was to impress typon the airmen that 
it was in their own interest to wear crash 
helmets while riding scooters etc. It was 
never intended to be an exhaustive list 
of the consequences that would follow if 
any airman did not obey the order issued 
by the Air Headquarter, No clarification 
to acquaint the Air Force personnel that 
they were bound to obey the orders issu- 
ed by the Air Force Headquarter, and 
the consequence of not obeying the same 
was either necessary or was intended to 
be communicated by the aforesaid clari- 
fication. 


12. Next point urged by the learn- 
ed counsel for the petitioner is that the 
impugned instructions are discriminatory 
and are as such liable to be quashed. The 
discrimination alleged by the petitioner 
is that while the instructions exempt all 
Sikhs from wearing crash helmets, they 
make it obligatory for airmen like the 
petitioner who is not a Sikh to wear the 
crash helmet. According to him this is 
discrimination without any basis and of- 
fends Art. 14 of the Constitution. I am 
unable to accept this submission. The ob- 
ject of the instructions is to assure great- 
er personal safety to an airman travelling 
on two wheeed motorised vehicles so that 
in case of accident if he is thrown on 
road, chances of receiving head injury 
may be minimised. In the first place, the 
impugned instructions do not classify the 
Air Force personnel riding such vehicles 
between Sikhs and non-Sikhs. It merely 
clarifies that the instructions do not apply 
to Sikhs or other persons who wear tur- 
ban while riding motor cycle etc. It is 
true that generally Sikhs wear turbans 
and the clarification merely recognised 
that fact, In fact the instructions were not 
to apply to any person who wore turban 
while riding motor cycle or scooter. The 
classification, therefore, is between per- 
sons who ride on such vehicles with and 
without turban, Moreover, in case of an 
accident the chances of receiving head 
injury in the rider wearing turban are 
minimized to a great extent and in the 
Same way in which they are minimised 
in the case of riders wearing crash hel- 
mets. Wearing of turban by Sikh person- 
mel has a religious significance for them 
and their religious sentiments have 
throughout been: respected by all con- 
cerned in this country. Accordingly tur- 
ban has been made a part of their uni- 
form. It has therefore, not been consider- 
ed proper to require Sikh airmen to wear 
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crash helmet in place of turban. It is also 
apparent that there is no point in requir- 
ing any one to wear crash helmet on top 
of turban, In the circumstances, the clas- 
sification between Sikhs and other person- 
nel wearing turban and those not wearing 
turban while riding scooter etc. would be 
reasonable. On the face of it, the instruc- 
tions would apply to Sikh personnel driv- 
ing such a vehicle without a turban as 
well, But it is not necessary for me to ex- 
press any final opinion on that point, 


- 13. Lastly learned counsel for the 
petitioner contended that it was mot pos- 
sible for the respondents to have pres- 
cribed any dress including head gear to 
be worn while the Air Force personnel 
was off duty. This argument, in my opin- 
ion, has no substance. While dealing with 
the administration of the Air Force it is 
open to the Chief of the Air Staff and the 
President of India to issue directions or 
orders which have to be obeyed by all 


-airmen whether on duty or off duty. In 


various paragraphs of the Manual the 
expression ‘off duty’ has been used in a 
general sense viz. while not performing | 
official work. But that does not mean that! 
while an Air Force personnel is off duty, 
has ceased to be an Air Force personnel 
and becomes not subject to the directions 
or orders which may be issued by his 
superior, Submission made by the learn- 
ed counsel for the petitioner, if accepted 
would lead to absurd results, for if a per- 
son is off duty it will not be possible for 
the superiors to issue any directions or 
to call him back to duty. Even though at 
a particular time a person may not be on 
duty still he would be an airman bound 
to obey the orders of his superiors. 


14. Learned counsel for the peti- 
tioner also contended that the statement 
made in Annexure 4 that as a result of 
the lapse on his part, the petitioner has 
incurred displeasure of the Air Officer 
Commanding in Chief of the Central Air 
Command, amounts to a punishment and 
as such deserves to be quashed, As I 
understand, this argument was raised for 
the purpose of showing that in view of 
clause 7 of Annexure 2 to the writ peti- 
tion, it was not open to the respondents 
to visit the petitioner with any conse- 
quence other than provided therein. I 
have already repelled that submission in 
earlier part of this judgment. Even if in- 
curring of displeasure by the Air Officer 
Commanding in Chief, results in punish- 
ment or censure, it has not been shown 
to me how inflicting of that punishment 
is vitiated in any manner, Before in- 
flicting the punishment (if it be so) the 
petitioner had been given an opportunity 
to offer his explanation and the same had 
are considered by the relevant autho- 
rities. 
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15. As none of the submissions 
made by the petitioner has any substance 
the writ petition fails and is dismissed 
with costs, 

Petition dismissed. 
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Bhikha Lal and others, Plaintiffs-Pe- 
titioners v. Munna Lal, Defendant-Res- 
pondent. 

Second Appeal No. 2511 of 1966, D/- 
11-4-1974., 

Index Note:— (A) U. P, (Temporary) 
Control of Rent and Eviction Act (3 of 
1947), S. 3 (1) (a) — Tenant impliedly au- 
thorised to pay rent due by money order 
— Payment by M. O. well within time 
— M. O. reaching landlord after expiry 
of 30 days — Tenant held committed no 
default. 1971 All LJ 1399; S. A. No. 2928 
of 1968, D/- 4-11-1971 (All), Overruled. 
(X-Ref:— Post Office Act (1898), S. 44). 


Brief Note:— (A) Where the tenant 
had an implied authority from the land- 
lord to pay the amount by means of a 
money order, as soon as the tenant hand- 
ed over the amount to the post office, to 
be remitted by money order, he was dis- 
charged of his obligation in that respect. 
The tenant had no control over the post 
office and if there was any delay in tran- 
sit, the tenant cannot be held responsible 
for it and the landlord cannot be heard 
to complain about it. The tenant could 
not be said to have committed a default 
under Section 3 (1) (a) in respect of the 
payment of rent which he sent to the 
plaintiffs-landlords by a money order 
well within time but which had reached 
the landlords after the expiry of thirty 
days. (Paras 26, 28) 


If there is an express or implied re- 
quest by the landlord for payment of the 
rent, through a momey order, the pay- 
ment to the post office is payment to the 
landlord unless by subsequent action 
under Section 44 of the Post Office-Act 
the remitter cancels the money order. In 
such an event the payment shall stand 
thwarted by a subsequent act and shall 
be deemed never to have been made. 

(Para 13) 


It cannot be said that because of 
section 44 (1) of the Post Office Act the 
post office must necessarily be treated as 
the agent of the remitter and in no case 
of the payee. 1971 All LJ 1399: S. A. No. 
2928 of 1968, D/- 4-11-1971 (All), Over- 
ruled. i (Para 16) 
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A.I. R. 


If the circumstances so warrant, the 
post office may in a given case, be treated 
as a common agent both of the creditor 
as well-as the debtor. The legal concept 
of a common agent of both parties to a 
transaction is not without judicial prece- 
dent. Thus, assuming that by reason of 
Section 44 (1) of the Post Office Act, the 
post office is the statutory agent of the 
tenant, it can still be held to be the agent 
of the creditor also provided the circum- 
stances of the case justify that inference. 

(Para 17) 


The very fact that the landlord de« 
manded the arrears of rent by a letter 
sent through post, amounted to an autho- 
risation or invitation to the respondent 
to make the payment through post office. 
Judicial notice must be taken of the fact 
that tenants in this country normally 
and usually remit their rents to out-sta- 
tion landlords: by money orders. It has 
come to be recognized as payments made 
in ‘accordance with the ordinary usage 
of mankind”, Just as in a case handing 
over of a letter containing the cheque 
demanded is considered to be payment 
to an agent of the creditor, so also in the 
present case handing over of the arrears 
of rent in cash at the post office must be 
held to be payment to the landlord's 
agent, or in the alternative to a common 
agent of both parties and thus by legal 
implication to the landlord. (Para 25) 
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B.R. Awasthi, L. P. Singh, J. N. 
Agarwala and Yogesh Agarwal, for Peti- 
tioners; Gopal Behari (Amicus Curiae) 
and Gur Pratap Singh, for Respondent. 


YASHODA NANDAN, J.:— In a 
plaintiffs second appeal arising out of a 
suit for recovery of arrears of rent and 
for ejectment of the defendant-respon- 
dent, the following question has been re- 
ferred, for consideration and answer, to 
this Full Bench:— 


“Whether on the facts and in the cir- 
cumstances of the case the tenant could 
be said to have committed a default 
under Section 3 (1) (a) of the U. P. (Tem- 
porary) Control of Rent and Eviction Act 
in respect of the payment of Rs. 35 which 
he had sent to the landlord by money 
order well within time but which had 
reached the landlord after the expiry of 
30 days?” 


2. The material facts giving rise 
to this reference are that Munna Lal, the 
defendant-respondent was a tenant of a 
portion of premises No. 105/336, Chaman- 
ganj, Kanpur at a monthly rent of Rs. 5. 
Appellants Bhikha Lal and others are 
owners of the said premises. The res- 
pondent fell in arrears of rent and con- 
sequently the appellant filed civil suit 
No. 570 of 1961 for his ejectment and 
for recovery of arrears of rent and da- 
mages for use and occupation amounting 
to a sum of Rs. 89.75 P. The suit for re- 
covery of rent was ultimately decreed. 
The decretal amount and certain other 
amounts were deposited by the judgment- 
debtor in the trial court in compliance 
with a conditional interim order passed 
by the appellate court. The appellants 
did not withdraw the decretal amount in 
those proceedings. The respondent again 
fell in arrears of rent for the period 25th 
November, 1962 to 24th June, 1963 
amounting to Rs. 35, The appellants 
thereupon served upon the respondent 
a notice on 23rd of July, 1963 demanding 
the amount decreed in suit No. 570 of 
1961 as also arrears of rent amounting to 
Rs. 35. The appellants are residents of a 
village in Kanpur served by a post office 
situate at Kandhana, On receipt of the 
notice served on him on the 23rd of July, 
1963, the respondent informed the appel- 
lants-landlords by registered letter dated 
6th of August, 1963 that the sum of Rs. 
89.75 P. had already been deposited to- 
wards rent to the credit of the landlords 
in previous suit No. 570 of 1971 which 
may be withdrawn from the court and 
that, as regards the arrears of rent for 
subsequent months, the sum of Rs. 35 
was being remitted by money order, The 
two sums together represented the ar- 
rears of rent then due and demanded, 
On the 7th of August, 1963 the defen- 
dant-tenant placed an order with the 
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postal authorities in the town of Kanpur 
for remission of the amount of Rs. 35. 
The money order was directed to Bhikha 
Lal, the head of the family of the land- 
lords. The money order, however, was 
returned to the defendant-tenant with an 
endorsement of refusal, This endorsement 
on the money order coupon was dated 
the 26th of August, 1963. There is no 
evidence om record that the money order 
was presented to the appellants in time 
within a month of the service of the 
notice of demand on the res- 
pondent. The appellants consequently 
instituted the suit giving rise to this 
second appeal. The suit was filed on 
the allegations that the defendant was 
In arrears of rent for more than 
three months and had failed to pay the 
amount within a month of the service on 
him of the notice of demand. The suit 
was contested on the ground that the 
amount of Rs. 89.75 P. claimed as arrears 
of rent had been deposited by the defen- 
dant-respondent in suit No. 570 of 1931 


which could have been with- 
drawn by the appellants and that 
the balance of the arrears of 


rent claimed had been duly remitted 
by means of a money order, properly 
addressed to Bhikha Lal, the Head of the 
appellants, family within time but had 
been improperly refused acceptance by 
the appellants and, consequently, he was 
protected from ejectment by Section 3 
(1) (a) of the U. P. (Temporary) Control 
of Rent and Eviction Act (hereinafter re- 
ferred to as the Act). The trial court de- 
creed the suit for arrears of rent and for 
ejectment of the defendant. It held that 
the defendant could not be considered to 
be a defaulter in respect of the demand 
of Rs. 89.75 P., being the decretal amount 
in suit No. 570 of 1961. It was held that 
this amount had been deposited by the 
defendant in the court and could be with- 
drawn by the plaintiffs-landlords., The 
trial court, however, took the view that 
the defendant had failed to pay the 
arrears of rent of Rs. 35 within one month 
of the service of the notice of demand in- 
asmuch as the money order sent by the 
tenant reached the landlords beyond that 
period. According to the trial court, con- 
sequently, the defendant was not entitled 
to claim protection of Section 3 (1) (a) 
of the Act and was liable to be ejected. 
In appeal by the defendant the lower 
appellate court affirmed the finding of 
the trial court to the effect that the de- 
fendant could not be considered to be a 


defaulter as far as the amount of Rupees 
89.75 P., was concerned. So far as the 
demand for rent amounting to Rs. 35 was 
concerned the lower appellate court held 
that the money had been remitted by 
the tenant by money order well within 
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time. The court below presumed that it 
must have reached the landlords within 
one month of the 28rd of July, 1963 on 
which date the notice of demand was 
served on the tenant. According to the 
lower appellate court the fact “that on 
the money order coupon there was an 
endorsement dated 26th August, 1963 
showing that the landlords had refused 
to accept the money did not mean that 
the money was not tendered to the land- 
lords before that date and well within 
time. In the result, it was held that there 
was no default on the part of the tenant 
and he was entitled to the protection of 
U. P. Act No. 3 of 1947. The decree for 
ejectment passed against the tenant was 
in consequence set aside. The landlords 
appealed to this Court, 


3. It was contended on behalf of 
the landlords before K. B. Asthana, J. 
who heard the appeal that, in the cir- 
cumstances of the case, the tenant had 
defaulted in paying both the amounts, 
namely, Rs, 89.75 P. and Rs. 35 within 
one month of the service of notice of de- 
mand and consequently, the tenant was 
not entitled to any protection under U, P. 
Act 3 of 1947 and the suit for eject- 
ment had wrongly been dismissed by the 
lower appellate court, The learned single 
Judge, who heard the appeal, was in- 
clined to accept the reasoning of the 
lower appellate court and to hold that the 
tenant could not be considered to be a 
defaulter for non-payment of Rs. 89.75 
demanded by the notice and that he did 
not lose the protection of U. P. Act 3 of 
1947 on that account. With regard to the 
amount of Rs. 35 claimed by the appel- 
lants as arrears of rent, the learned sin- 
gle Judge was inclined to take the view 
that by placing an order for payment ol 
that amount to the landlords, the respon- 
dent had in the circumstances of the 
case, tendered the amount to the post 
office as agent of the landlords and, con- 
sequently, there had been no default on 
his part within the meaning of Section 3 
(1) (a) of the Act. He was, however, faced 
with the decision of this Court in Govind 
Rao v. Kanhaiya Lal, 1971 All LJ 1399 
decided by a Bench consisting of B. D. 
Gupta and A. K. Kirty, JJ. in which the 
view taken was that Section 44 of the 
Indian Post Office Act, 1898 (hereinafter 


referred to as the Post ‘Office Act) “con- ` 


tains clear statutory recognition of the 
principle that the post office, in the case 
of a money order, is an agent of the re- 
mitter and continues to be so until ter- 
mination of that agency which takes 
place when the money remitted by the 
remitter. has been handed over to the 
payee”. The Bench went on to hold that, 
"we have, therefore, no doubt that, 
keeping in view the provisions contained 
in Section 44 of the Post Office Act, the 


Oe CC AAS 


Bhikha Lal v. Munna Lal (FB) (Yashoda Nandan J.) 


A.L R. 


post office is the agent of the remitter and 
not of the payee. That being so the post 
office in the present case, was the agent 
of the appellants and whatever be the 
cause of delay which took place before 
the amount under that money order was 
offered to the plaintiffs-respondents for 
the first time on 29th November, 1968, the 
responsibility lay with the agent of the 
appellant for which the appellant has to 
suffer. There is nothing on record to sug- 
gest any agreement between the parties 
to the effect that the payment of rent 
was to be made by money order nor was 
any such request contained in the notice 
of demand. In the circumstances the 
agency of the post office employed by the 
appellants for making the payment was 
of the appellants own choice.” 


4, Thus, according to the decision 
in 1971 All LJ 1399 (supra), a statutory 
agency comes into existence between the 
tenant-remitter and the post office when 
the tenant chooses to send the arrears of 
rent demanded, by means of money 
order, The only exception to this sort of 
statutory agency, according to that deci- 
Sion, may be a case where there was an 
express agreement between the parties to 
the effect that the payment of rent was 
to be made by money order or there is a 
request that the amount claimed in the 
notice of demand be sent by a money 
order. The learned single Judge was dis- 
inclined to accept the correctness of the 
decision in 1971 All LJ 1399 (supra). He, 
consequently, framed a mumber of ques- 
tions and referred them for consideration 
to a larger Bench. 


5. The reference made by K. B. 
Asthana, J., came up before a Bench con- 
sisting of R. L. Gulati and H. N, Seth, JJ. 
There was a cleavage of opinion bètween 
the two learned Judges on the question 
as to whether the deposit of Rs. 89.75 P. 
in the trial court in suit No. 570 of 1961 
by the tenant amounted to its payment 
to the landlords, The learned Judges con- 
sequently framed the following question 
and referred it for answer to a third 
learned Judge :— 

“Whether on the facts and in the cir- 
cumstances of the case the defendant res- 
pondent could be said to have committed 
a default in payment of arrears of the 
decretal amount amounting to Rs. 89.75 


for purposes of Section 3 of the Rent 
Control and Eviction Act?” 
6. It came up for consideration 


before R., B. Misra, J. who agreed with 
Gulati, J., and held that in the circum- 
stances of the case the defendant-respon- 
dent could not be said to have committed 
a default in payment of the decretal 
amount in suit No. 570 of 1961 amount- 
ing to Rs. 89.75 P. for purposes of Sec- 
tion 3 of the Act. In the reference be-~ 
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fore R. L. Gulati and H. N. oes JJ., re 
learned Judges also were of the opinio: 
that the decision in 1971 All LJ 1399 
(supra) required reconsideration and con 
sequently have referred the question 
quoted above to a Full Bench. 


7. The decision in 1971 All LJ 1399 
(supra) has been subsequently approved 
in Rahat Husain v. Mst. Husain Fatima 
Bibi, (Second Appeal No. 2928 of 1968) 
decided on 4-11-1971 (All.) by a Bench 
consisting of G, C. Mathur and x. 
Kirty, JJ. According to the decision mM 
this case, the view taken in 1971 All LJ 
1399 (supra) was supported by the deci- 
sion of the Supreme Court in Commr. of 
Income-tax, Bombay v. M/s. Ogale Glass 
Works Ltd., AIR 1954 SC 429. Referring 
to that decision of the Supreme Court the 
Bench which decided Second Appeal No. 
9998 of 1968, D/- 4-11-1971 (All) held as 
follows:— 

‘In the case before the Supreme 
Court the question was whether in a case 
where a cheque has been sent by regis- 
tered post the post office is the agent of 
the sender or of the addressee. The Sup- 
reme Court held that if the cheque is 
sent by post at the request of the addres- 
see then the post office is the agent of 
the addressee; but if there is no such re- 
quest, express or implied, then the deli« 
very of the letter or the cheque to the 
post office is delivery to the agent of the 
sender himself. In the case of a money 
order, in view of the provisions of Sec- 
tion 44 of the Indian Post Office Act there 
can be no doubt that the post office is 
the agent of the remitter and not of the 
payee.” 


It appears that in the view of the learned 
Judges who decided Rahat Husain v. Mst. 
Husain Fatima Bibi, while in the case of 
a cheque sent by post. the post office, in 
certain circumstances, could be consider- 
ed to be the agent of the payee but not 
so in the case of an amount remitted by 
money order because of Section 44 of 
the Post Office Act. With profound ress 
pect to the learned Judges who decided 
Govind Rao v. Kanhaiya Lal (supra) and 
Rahat Husain v. Mst. Husain Fatima Bibi, 
no such conclusion as has been arrived at 
in those cases is justified on the basis of 
the decision of the Supreme Court in the 
Commissioner of Income-tax, Bombay v, 
M/s. Ogale Glass Works Ltd. (supra). 
Section 44 (1) of the Post Office Act, on 
which the decision of the two cases oł 
this Court mentioned above, rest runs as 
follows:— 


“44 (1) Subject to such conditions as * 


the Central Government may, by rules 
made under Section - 48, prescribe in 
respect of the levy of additional rates of 
commission or fees or any other matters, 
a person remitting money through tha 
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post office by means of a money order 
may require that the amount of the 
order, if not paid to the payee be repaid 
to him, or be paid to such person other 
than the original payee as he may direct.” 
According to this statutory provision, since 
the remitter retains the right to recall his 
order for payment of the amount cover- 
ed by the momey order till such time 
as the amount is not actually paid to the 
payee, in the abovementioned two deci- 
sions of this Court it was held that the 
post office remains the statutory agent oi 
the remitter and could not become the 
agent of the payee. We have to see as 
to how far the view expressed in those 
decisions is in accord with that of the 
Supreme Court in the Commissioner of 
Income-tax, Bombay v, M/s. Ogale Glass 
Works Ltd. (supra). The material facts ol 
the case before the Supreme Court were 
that the assessee-respondent was a non- 
resident company incorporated and car- 
rying on business in the former Aundh 
State outside British India. In the rele- 
vant accounting year, the assessee secur- 
ed some contracts for the supply of goods 
manufactured by it to the Government 
of India. Under one of the clauses of the 
agreement between the parties payment 
for the goods delivered was to be mada 
on submission of the bills in the pres- 
cribed form by cheques issued on a 
Branch of the Reserve Bank or the Im< 
perial Bank of India transacting Govern- 
ment business. The assessee used to sub- 
mit bills in the prescribed form and on 
the forms it used to write “kindly remit 
the amount by cheque in our favour on 
any Bank in Bombay”. All payments for 
the goods supplied were made by cheques 
drawn by the Government departments 
at Delhi on the Reserve Bank of India al 
Bombay and posted from there to the 
assessee, The question before the Sup- 
reme Court was as to whether, on tha 
facts and circumstances of the case the 
income, profits or gains in respect of the 
sales made to the Government of India 
were received by the assessee in British 
India within the meaning of Section 4 
(1) (a) of the Income-tax Act, 1922. The 
Supreme Court held on the facts before 
it, that the posting of the cheque in Delhi 
in law amounted to payment to the as- 
sessee in Delhi. It was a case in which 
according to the Supreme Court there 
‘was an express request by the assessea 
to the Government of India to remit the 
cheques through the post office and con: 
sequently the post office became an agent 
of the assessee. After citing a number of 
English and Indian cases, the Supreme 
Court held as follows:— . 


“According to the course of business 
usage in general to which, as part of the 
surrounding circumstances attention has 
to be paid under the authorities cited 
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above, the parties must have intended 
that the cheques should be sent by post 
which is the usual and normal agency 
for transmission of such articles and ac- 
cording to the Tribunal’s findings they 
vere in fact received by the assessee by 
pos ká 


8. The abovequoted decision was 
reiterated and given effect to by the 
Supreme Court in its subsequent deci- 
Sions in Commr. of Income-tax, Bihar and 
Orissa v. M/s. Patney & Co., (AIR 1959 
SC 1070), Shri Jagdish Mills Ltd. v. 
Commr. of Income-tax, (AIR 1959 SG 
1160) and Indore Malwa United Mills Ltd. 
v. Commr. of Income-tax (Centrai) 
Bombay, (AIR 1966 SC 1466). 


9, It is, thus, clear from these de~ 
cisions of the Supreme Court that it Is 
not necessary for the post office to ba 
treated as an agent of the payee thal 
there should be an express request by 
the payee for payment through the pos- 
tal system. Jt cam be implied from the 
surrounding circumstances and the course 
of the business usage in general. The 
question however is as to whether on 
account of Section 44 of the Post Office 
Act, the post office must necessarily in 
the case of a money order be treated as 
an agent of the remitter and not of the 
payee. The payment of the amount cover- 
ed under a cheque can be stopped by the 
drawer thereof by intimation to the 
bank in time before the cheque is en- 
cashed amd in such an event the cheque 
would stand dishonoured. On this consi- 
deration it appears to have been argued 
before the Supreme Court on behalf of 
the Revenue in Commr, of Income-tax v. 
M/s .Ogale Glass Works Ltd. (supra) thai 
till the cheques had been encashed there 
was no payment of the amounts covered 
by them and the mere fact that the che- 
ques had been posted on behalf of the 
Government of India at Delhi did not 
justify the inference that the amount of 
the cheques were paid at Delhi in Bri- 
tish India at the time of their posting. 
This contention was repelled by the Sup- 
reme Court which held:— 


“When it is said that a payment by 
megotiable instrument is a conditional 
payment what is meant is that such pay- 
ment is subject to a condition subsequent 
that if the negotiable instrument is dis- 
honoured on presentation the creditor 
may consider it as waste paper and re- 
sort to his original demand.” 

10. The following passage from 
Benjamin on Sales, Eighth Edn., page 
788, was cited with approval by the Sup- 
reme Court in support of the conclusion : 

“The payment takes effect from tha 
delivery of the bill, but is defeated by 
the happening of the condition, ie. non 
payment at maturity.” 
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A passage from ‘Felix Hadley & Co. v. 
Hadley’, (1898) 2 Ch 680, which is as fol« 
ows was quoted with approval:— 

“In this case I think what took place 
amounted to a conditional payment of the 
debt; the condition being that the che~ 
que or bill should be duly met or honour- 
€d at the proper date. If that be the true 
view, that I think the position is exactly 
as if an agreement had been expressly 
made that the bill or cheque should ope- 
rate as payment unless defeated by disa 
honour or by not being met, and I think 
that that agreement is implied from giv- 
Ing and taking the cheques and bills in 
question.” 

The following observation of Lord Mau- 
gham in Rhokana Corporation Ltd. y. In- 


land Revenue Commissioners, (1938) AC 


380 at p. 399 was also considered by the 
Supreme Court as apposite:— 

“Apart from the express terms of 
Section 33, sub-section (1), a similar con- 
clusion might be founded on the well 
known common law rule as to the effect 
of sending of a cheque in payment of a 
debt, and in the fact that though the 
payment is subject to the condition sub- 
sequent that the cheque must be met on 
presentation, the date of payment, if the 
cheque is duly met, is the date when the 
cheque was posted.” 

11. Again, in Shri Jagdish Mills 
Ltd. by its successor Shri Ambica Mills 
Ltd. v, The Commr. of Income-tax, Bom- 
bay North, Kutch and Saurashtra, Ah- 
medabad (supra), the contention that 
there was no payment in the eye of law 
till cheques delivered were encashed was 
repelled by the Supreme Court in the 
following words:— 


“Even if the receipts of the cheques 
at Baroda be treated as a conditional 
payment of the appellant’s claims for the 
foods supplied to the Government the 
position was no better, for the simple 
reason that the cheques not having been 
dishonoured but having been duly cash- 
ed the payments related back to the dates 
of the receipts of the cheques and in law 
the dates of payments were the dates of 
the delivery of the cheques which was 
certainly in Baroda outside the taxable 
territory.” 

Since in the case before the Supreme 
Court, none of the cheques had been dis- 
honoured on presentation, it was held 
that the payments could not, therefore, 
be said to have been defeated by the hap- 
pening of the condition subsequent, 
namely, dishonour by non-payment and 


“that being so, there could be no ques- 


tion, therefore, that the assessee did not 
receive payment by the receipt of the 
cheques. 

12. The principle deducible from 
these decisions is that where a creditor 
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has authorised explicitly or impliedly pay- 
ment by cheque through the post office 
and the debtor does despatch a cheque, 
the answers to the questions as to whose 
agent the post office is for the purposes 
of the transaction and as to what is the 
time and which is the place of payment 
are not dependent on the existence of a 
power in the remitter and drawer of the 
cheque to stop encashment thereof. In 
such an event unless by the 
exercise of the power the drawer of 
the cheque brings about the dishonour 
thereof the post office will be the credi- 
tor’s agent and the time amd place of 
payment will be the time and place of 
its posting. As far as the question under 
consideration before us is concerned, it 
strikes me that there is no material dif- 
ference or distinction between a payment 
by cheque and a transaction where pay- 
ment is made by a money order. When a 
depositor issues a bank-cheque in favour 
of a person he merely orders the Bank 
to pay out of his deposit to him the 
_ amount mentioned therein. In the absence 
of any statutory provision  disentitling 
him to do so because of the very nature 
of the transaction he can cancel his 
order by timely instructions to the Bank 
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the remitter cancels the money order. In 
such an event the payment shall stans 
thwarted by a subsequent act and shali 
be deemed never to have been made. 


14. In support of the view taken 
by it, the Supreme Court in Commr. of 
Income-tax v. M/s. Ogale Glass Works 
Ltd. placed reliance on a mumber of 
English decisions wherein it had been 
held, taking into account the circumstan- 
ces of the cases, that delivery of the che- 
ques in question to the post office amounts 
to delivery to the addressee because the 
post office became the agent of the add- 
ressee, Those cases were attempted to be 
distinguished by learned counsel appear- 
ing for the assessee who contended that 
there was a basic difference between the 
Postal Regulations in England and those 
in India because under the law relating 
to the postal system in England, the re- 
mitter of a cheque through a post office 
had no right to stop its delivery to the 


addressee whereas under the Indian Post 


Office Act there was such a right in the 
remitter provided by statute. The con- 
tention raised was noticed and repelled 
by the- Supreme Court in Commissioner 
of Income~tax v. M/s. Ogale Glass Works 


Ltd. (supra) in the following words:— 


“A good deal of stress is laid by Sri 
Kolah on what he says is the basic dif- 
ference between the postal regulations 
in England and those in India and he 
insists that the English decisions laying 
down the effect of sending cheques by 
post should mot be rigidly followed here. 
He points out that in England the sender 
of the cheque has no right to reclaim 


:- before the cheque is encashed. A money 

order similarly is “an order for a speci< 
, fied sum of money, not less than, or ex~ 
: ceeding, the amounts designated by sta- 
: tute, made out at a money order office 
‘on a blank form prescribed by law and 
: the post office regulations, and payable 

at some other money order office.” (Cor- 

pus Juris Secundum. Vol. 72, p. 298). 
_ Even in the absence of Section 44 (1) of 


the Post Office Act, it appears to me that 
on general principles because of the na- 
ture of the tramsaction itself, which is si- 
milar in its incidents to a payment by 
cheque, the remitter of a money order 
could have had the right to stop payment 
by counter-manding his order, by com- 
munication to the postal authorities in 
time. To my mind, Section 44 (1) of the 
Post Office Act has only made explicit 
the right which emitters of money 
orders impliedly have. In any case the 
fact that the remitter of a money order 
has been given powers by statute to 
counter-mand his order for payment to 
the payee does not render inapplicable 
the principle applied by the Supreme 
Court to bank cheques sent by post be- 
cause the drawer of a cheque has an 
identical right though otherwise than by 
statute. 


13. In my view, if there is an ex- 
press or implied request by the landlord 
for payment of the amount claimed as 
arrears of rent, through a money order, 
the payment to the post cffice is payment 
to the payee unless by subsequent action 
under Section 44 of the Post Office Act 


the same after it is posted and that, ac- 
cordingly, immediately upon the posting 
of the cheques the post office becomes 
irrevocably the agent of the addressee 
and that, therefore, the delivery of the 
cheque to the post office is, in English 
Law, delivery to. the addressee. But that, 
Sri Kolah maintains, is not the position 
under the Indian Post Office Act, 1898.” 


“We have been taken through the 
different sections of that Act and the 
Rules made thereunder and Sri Kolah 
contends that under the Indian Law the 
sender has the right to reclaim the letter 
until it is actually delivered to the add- 
ressee and, therefore, until that time the 
post office, remains the agent of the sen- 
der and consequently the posting of a 
cheque cannot in India be regarded as 
delivery of the cheque to the addressee. 


“We may, however, point out that 
this right of the sender, on which so 
much stress and importance are laid by 
the learned Advocate, is by no means an 
absolute right, for it is left entirely to 
the authorities to decide whether a letter 
once posted should be returned to the 
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sender. This very narrow and qualified 
right can hardly be regarded as bringing 
about a position so different from that 
prevailing in England as to make the 
English decisions wholly inapplicable,” 


It is, however. not necessary 
to pursue this line of reasoning any fur- 
ther for the principles underlying the 
English decision are clearly consonant 
with the provisions of the Indian Law. 
There can be no doubt that as between 
the sender and the addressee it is the 
request of the addressee that the cheque 
be sent by post that makes the post office 
the agent of the addressee, 


“After such request the addressee 
cannot be heard to sav that the post 
office was not his agent and, therefore, 
the loss of the cheque in transit must 
fall on the sender on the specious plea 
that the sender having the very limited 
right to reclaim the cheque under the 
Post Office Act, 1898, the post office was 
his agent. when in fact there was no such 
reclamation.” 


15. A similar argument was again 
rejected by the Supreme Court in Shri 
Jagdish Mills Ltd. v. The Commr. of In- 
come-tax, Bombay North, Kutch & Sau- 
rashtra, Ahmedabad (supra) as would ap» 
pear from the following passage:— 


“Learned counsel for the appellant 
further drew our attention to certain 
provisions of the Post Office Act, 1898 
and the postal regulations framed there- 
under and tried to argue that the post 
office was really the agent of the Govern- 
ment and the Government could recall 
the cheques at any time before they 
reached the appellant at Baroda. Al! 
these provisions were discussed by this 
Court in (AIR 1954 SC 429) and it was 
held that these provisions did not help 
the assessee,” 


‘16. The provisions of the Post 
Office Act and the postal regulations on 
which reliance was placed in support of 
the view canvassed before the Supreme 
Court appear to have been Section 18 (1) 
of the Post Office Act and Rule 201 of 
the Rules framed thereunder. Section 18 
(1) provides that “the Central Govern- 
ment may. by rule. provide for the re- 
delivery tc the sender. without reference 
to the consent of the addressee and sub- 
ject to such conditions (if any) as may 
be deemed fit, of any postal article in 
the course of transmission by post.” 
Under Rule 201 the sender of a postal 
article is required to apoly in writing 
for recall and redelivery to. him of anv 
such article while in the course of trans- 
mission, to the postal authorities disclos- 
ed in that rule. It is apparently because 
of sub-rule (h) of Rule 201 that the 
Supreme Court described the right of the 
sender of a vostal article to reclaim it 
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without reference to the consent of the 
addressee as a qualified one. Sub-rule (h) 
is as follows: 


“When the application reaches such 
an authority as is named in condition (a), 
that authority may order the redeliverv 
to the sender of the postal article upon 
being satisfied that. the applicant is the 
sender, and that sufficient reasons have 
been given for the redelivery otherwise 
the postal article shall be sent at-once to 
the addressee.” 
Thus the postal authorities have the 
right to refuse in certain cases a request 
by the sender for redelivery of a postal 
article to him while in the course of 
transmission, Under Section 44 (1) of the 
Post Office Act and Rule 124 the post 
office has no right to refuse to comply 
with am order counter-manding payment 
of a money order. No doubt there does 
exist this distinction between a money 
order and other postal articles but this 
to my mind does not render the princi- 
ples expounded by the Supreme Court in 
Commr. of Income-tax, Bombay v. M/s. 
Ogale Glass Works Ltd., inapplicable to 
money orders. What to my mind is of 
relevance is that neither in the case al 
money orders nor in the ease of other 
postal articles the payee or the addressee, 
as the case might be. has the right to 
prevent the sender from exercising the 
right of stopping payment of the money 
orders or recalling the postal articles. In 
this connection I wish again to point out 
that as far as bank cheques are concern- 
ed the drawers thereof have an unquali- 
fied right to counter-mand their orders 
for their encashment. In my judgment as 
soon as the remitter of a money order 
places an order with the post office for 
payment of a specified amount to a payee 
named without authorisation express or 
implied for payment by money order, the 
relationship of principal and agent be- 
tween the remitter and the post office 
comes into existence, The post office does 
not become the statutory agent of the re- 
mitter by reason of Section 44 (1) of the 
Post Office Act which comes into play 
only after he has constituted it his agent ` 
by choice exercised already. To my mind, 
Section 44 (1) of the Post Office Act has 
no relevance to the determination of the 
question as to whether in respect of a 
particular transaction the post office is 
the agent of the remitter or of the payee 
of a money order, If the learned Judges 
who decided Govind Rao v. Kanhaiya 
Lal and Rahat Ali v. Husain Fatima Bibi 
intended to take a contrary view. with 
due deference to them. I differ. Further, 
1 find myself umable to concur with the 
view that because of Section 44 (1) of the 
Post Office Act the post office must neces- 
sarily be treated as the agent of the re- 
mitter and in no case of the pavee. 
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17. Moreover, if the circumstan- 
ces so warrant, the post office may in a 
given case, be treated as a common agent 
both of the creditor as well as the deb- 
tor. The legal concept of a common agent 
of both parties to a transaction is not 
without judicial precedent. The decision 
of the House of Lords in Dunlop v. Hig- 
gins, ((1848) 1 HLC 381) was explained 
by Thesiger, L. J., in Household Fire and 
Carriage Accident Insurance Co. v. Grant, 
ae 4 Ex D 216) in the following 
words:— i 


“I see no better mode than that of 
treating the post office as the agent of 
both parties, and it was so considered by 
Lord Romilly in Hebb’s case, (Law Rep. 


4 Eq. at page 12), when in the course of 


his judgment he said:— 


‘Dunlop v. Higgins decides that the 
posting of a letter accepting an offer con- 
stitutes a binding contract, but the reason 
of that is, that the post office is the com- 
mon agent of both parties’.” 


Thus, assuming that by reason of Section 
44 (1) of the Post Office Act, the post 
office is the statutory agent of the tenant, 
t can still be held to be the agent of the 
creditor also provided the circumstances 
of the case justify that inference. We 
are thus free to consider the question 
before us unhampered by Section 44 (1) 
of the Post Office Act.” 


18. Before I proceed to consider 
the question referred to us with refer- 
ence to the peculiar facts of the case, 
reference might usefully be made to cer- 
tain decisions which provide useful guid- 
ance in the matter. 


19. In Norman v. Rickets, ((1886). 
3 TLR 182) the creditor carrying on busi-~ 
ness aS milliner in Bond Street wrote ta 
one of the customers who resided in Suf- 
folk saying, “the favour of a cheque with- 
in a week will oblige.” The customer up- 
on such request sent a cheque for tha 
amount by post. The cheque was stolen 
in transit and was paid by the Bank ta 
the thief. There was no express request 
to send the cheque by post but neverthe- 
less it was held that the sending of the 
cheque by post was payment. On appeal 
the Court of Appeal upheld the trial 
court and observed:— 


“An express request to send through 
the post was mot necessary. If what the 
plaintiffs said amounted to a request to 
send the cheque by the post, then there 
was payment. To answer that question 
the existing circumstances must be look- 
ed at. A milliner in London wrote to a 
lady in Suffolk asking for a cheque. Did 
that letter reasonably lead the lady to 
suppose, and did she suppose that she 
might send the cheque by post? She 
could not suppose that she was to send 
a messenger with it or come to London 
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herself. The only reasonable and proper 
meaning to be attached to it, whatever 
Madame Phillipe might have intended, 
was that she was to send the cheque by 
post. She, therefore, reasonably believed 
that she was invited to send her cheque 
by post, and she did what she was asked 
to do. Consequently what she did 
amounted to payment.” 


20. This decision was cited with 
approval by the Supreme Court in the 
Commissioner of Income-tax v. M/s 
Ogale Glass Works Ltd. (supra) amd in 
Shri Jagdish Mills Ltd. by its successor 
Shri Ambika Mills Ltd. v. Commr. of 
Income-tax, Bombay North, Kutch, Saus 
rashtra and Ahmedabad (supra), 


- 21, The facts leading to the deci 
sion in Shri Jagdish Mills Ltd. v. Com- 
missioner of Income-tax (supra) were 
that in the relevant accounting years, 
tenders were invited by the Government 
of India for some of the articles manu- 
factured by the assessee at Baroda and 
the assessee submitted the tenders to the 
Government of India which accepted the 
tenders and placed orders for supply oj 
goods manufactured by the _  assessee, 
These orders were accepted by the as- 
sessee at Baroda and delivery of the 
goods manufactured by it, to the Gov- 
ernment of India were pursuant to tha 
said order to be and weré in fact ‘F.O.R., 
Baroda’. Payments for the goods supplied 
by the assessee to the Government was 
to be by cheques but there was no ex- 
press request emanating from the asses» 
see for the despatch of those cheques by 
post. On these facts the question before 
the Supreme Court was as to whether 
payment of the amounts covered by the 
cheques was at Baroda or at Delhi where 
the cheques were posted. Placing reli- 
ance on its observations in Commr, of 
Income-tax v. M/s. Ogale Glass Works 
Ltd. (supra), which have been extracted 
in an earlier part of this opinion, the 
Supreme Court held as follows:— 


“The stipulation in the contract be- 
tween the appellants and the Govern- 
ment was that the payment would be 
made by cheques. The Government ol 
India was located in Delhi and the che- 
ques would be necessarily drawn by it 
from Delhi. Could it be imagined that 
in the normal course of affairs, the che- 
ques thus drawn in Delhi would be sent 
by a messenger to Baroda so that they 
may be delivered to the appellant at 
Baroda? Or that the officer concerned 
would come to Baroda himself and hand 
the same over to the appellant in Baroda? 
The only reasonable and proper way of 
dealing with the situation was that the 
payment would be made by cheques 
which the Government would send to the 
appellant at Baroda by post. According 
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to the course of business usage in gene- 
ral which appears to have been followed 
in this case, the parties must have in- 
tended that the cheques should be sent 
by post which is the usual and mormal 
agency for transmission of such articles, 
If that were so, there was imported by 
necessary implication an implied request 
by the appellant to send the cheques by 
post from Delhi thus constituting the 
Post Office its agent for the purposes of 
receiving those payments.” 


22. A similar conclusion was ar- 
rived at by the Supreme Court in the 
Indore Malwa United Mills Ltd. v. The 
Commr. of Income-tax (Central), Bom- 
bay (supra) where if was held as follows: 

“Now, if by an agreament, express 
or implied, between the creditor and the 
debtor or by a request—express or im- 
plied, by the creditor, the debtor is au~ 
thorised to pay the debt by a cheque and 
to send the cheque to the creditor by 
post, the post office is the agent of the 
creditor to receive the cheque and the 
creditor receives payment as soon as the 
cheque is posted to him.” 


In this decision again there was no-evi-~ 
dence that there was an express request 
by the assessee for the cheques being 
sent by the post. Nonetheless, the Sup- 
reme Court held that, in the circumstan- 
ces of the case, such a request should be 
implied. Placing reliance on its earlier 
decision in Shri Jagdish Mills Ltd. v. 
Commr. of Income-tax, Bombay (supra) 
the Supreme Court held:— 


“Having regard to the fact that the 
assessee was of Indore and the office of 
the Government of India was at New 
Delhi. the parties must have intended 
that the Government would send the 
cheques to the assessee by post from New 
Delhi and this inference is supported by 
the fact that the cheques used to be seni 
to the assessee by post. In the circumst- 
ances there was an implied agreement be- 
tween the parties that the Government of 
India would send the cheques to the as- 
sessee by post.” 


23. From an analysis of these deci- 
sions two principles emerge: The first is 
that if the creditor and the debtor reside 
at two different places served by postal 
system, from the very fact that the credi- 
tor makes a demand through the post, an 
authority to the debtor to meet his obli- 
gation through the post is implied. This 
principle, to my mind is the foundation of 
the decision in Norman v, Rickets (supra) 
which as already stated above, has met 
the approval of the Supreme Court. From 
the facts of the case, as reported it does 
not appear that there was any evidence 
showing that in any earlier transaction 
the debtor had met her obligations to her 
creditor by post. The only two circums- 
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tances present before the Court were: 
firstly that the creditor and the debtor 
resided at two different places in England 
and, secondly, that the creditor had made 
the demand for payment by means of a 
letter sent through the post. Thus, it 
appears fo me that the Court in this case 
inferred an implied authority to the 
debtor to send the cheque by post merely 
because a demand had been made by 
post. This principle to my mind is based 
om sound logic. If a trader sends me a 
reminder of an outstanding bill through 
a messenger, in the absence of any inten- 
tion expressed to the contrary, I believe 
I would be justified in assuming that the 
trader, by implication has authorised me 


' to send the amount outstanding through 


that messenger. Extending this principle, 
if a creditor who resides in a different 
town, makes a demand from his debtor by 
means of a letter despatched through the 
post he impliedly invites the debtor to 
meet his obligations through the post. In 
this connection it may be borne in mind 
that “the government exercises a govern- 
mental power for the public benefit in the 
establishment and operation of the postal 
money order system and is not engaged in 
commercial transactions, notwithstanding 
it may have some aspects of commercial 
banking......” (Corpus Juris Secundum 
Vol. 72, page 298) and further that the 
State has a monopoly in post offices as a 
consequence of which the debtor has no 
choice as between competing postal 
organisations, 


24, Another principle that emers- 
es from the two Supreme Court decisions 
cited above is that if the debtor and the 
creditor reside in two different places, 
served by post offices and payments have 
to be by cheques, then in the absence 
of anything to the contrary, an implied 
agreement can be culled out authorising 
the debtor to despatch the cheques 
through the post office which will be 
treated as the creditor’s agent. This has 
come to be recognized as payment ‘ac- 
cording to the course of business usage 


in general”. This principle can be ex- 
tended to the case of payments made 
through money orders. If the creditor 


and the debtor reside at two different 
places so that the debtor cannot reason- 
ably be expected to make cash payments 
personally or through a messenger, then 
in the absence of a stipulation to the 
contrary it may be assumed that the deb- 
tor is impliedly authorised to pay his 
debt through money orders. In such cases 
deposit of the cash at a postal money 
order office will be treated as payment 
to an agent of the creditor made in ac- 
cordance with “the ordinary usages of. 
mankind” to borrow the words used by 
Lord Herschell in Henthorn v. Fraser 
((1892) 2 Ch D 27). 
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25. Coming to the facts of the 
case before us, we find that while the 
tenant resided in the town of Kanpur, 
the landlords lived in a village in the 
interior of the district served by post 
office. There is no evidence on record 
showing that the respondent had ever 
gone to the plaintiff’s village himself ta 
pay the rent due from him or sent it 
through a messenger. On the other hand, 
from the testimony of Sri Ram P.W., it 
transpires that he used to personally col- 
lect the rent in the town of Kanpur. The 
official survey map of the Kanpur Dis- 
trict reveals that Mandhana, where the 
postal money order office which serves 
the plaintiff's village is situate is twelve 
miles from the towm. The survey map 
further reveals that there is a railway 
station at Mandhana but none at the 
plaintiffs’ village which is at a distance 
of about half a mile from there. The ar- 
rears of rent was a petty amount of 
Rs. 35 only. Could the appellants, in the 
circurmstances of the case, have expected 
the respondent either to undergo the 
trouble of making a journey by rail and 
on foot to the plaintiffs’ village or to 
send a messenger there to pay the amount 
after incurring about an equal amount 
in expense? The answer to the question 
must to my mind be in the negative. The 
very fact that the appellants demanded 
the arrears of rent by a letter sent 
through post, in my opinion, amounted 
to an authorisation or invitation to the 
respondent to make the payment through 
the post office. Judicial notice must be 
taken of the fact that tenants in this 
country normally and usually remit their 
rents to out~station landlords by money 
orders, It has come to be recognized as 
payments made in “accordance with the 
ordinary usage of mankind’. The facts of 
the instant case are closely akin to those 
in Norman v. Rickets (supra). Just as in 
that case handing over of a letter con- 
taining the cheque demanded was consi- 
dered to be payment to an agent of the 
creditor, so also in the present case hand- 
ing over of the arrears of rent in cash 
at the post office must be held to be pay- 
ment to the appellant’s agent, or in the 
alternative to a common agent of both 
parties and thus by legal implication to 
the appellants. 


26. There is yet another signific- 
ant circumstance jin this case having a 
bearing on the question that is being 
considered. Having received the notice of 
demand, as already stated, on the 6th oi 
August, 1963, the tenant sent a reply by 
registered post, acknowlegment due, to 
the plaintiffs’ counsel, who had sent it, 
intimating that the arrears of rent 
amounting to Rs. 35 was being sent by 
money order which the plaintiffs were 
requested to accept. This letter exhibit 
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A-2 was proved by the defendant, There 
is no evidence on record to show that at 
any time the plaintiffs replied to this lets 
ter intimating that in case the defendant 
chose to remit the amount by a money 
order, he would do so at his own risk if 
the amount did not reach the plaintiffs 
within one month of the notice of de- 
mand. By their silence, I am inclined te 
hold, the plaintiffs approved and implied- 
ly authorised the defendant’s remitting 
to them the arrears of rent demanded by 
means of a money order. That the res« 
pondent sent the money order without 
waiting sufficiently long for a reply from 
the plaintiffs makes no difference because 
they in fact never did reply. I am con- 
sequently of the opinion that, on the 
facts and circumstances of the case, the 
defendant had an implied authority from 
the plaintiffs to pay the amount to them 
by means of a money order and as soon 
as the defendant handed over the amount 
to the post office, to be remitted by 
money order, he was discharged of his 
obligation in that respect. The defendant 
had no control over the post office and 
if there was any delay caused in transit. 
the defendant cannot be held responsible 
for it and the plaintiffs, in the circum- 
stances of the case cannot be heard to 
complain about it. 


27. Apart from basing my answer 
on the principle of agency, there is yet 
another principle that leads me to the 
Same conclusion, I have already held, 
for the reasons given that payment by 
means of a money order was, in the cir- 
cumstances of the case, impliedly autho- 
rised by the plaintiffs. The defendant 
when he remitted the contractual arrears 
of rent by money order, discharged his 
obligation under Section 50 of the Indian 
Contract Act as would appear from illus- 
tration (d) to that provision: (see Com- 
missioner of Income-tax, Bombay South 
v. M/s. Ogale Glass Works Ltd. (supra). 


— 28. My answer to the question re- 
ferred to this Bench consequently is that, 
on the facts and in the circumstances of 
the case the tenant-respondent could not 
be said to have committed a default 
under Section 3 (1) (a) of the Act in res- 
pect of the payment of Rs. 35 which he 
sent to the plaintiffs-landlords by a 
money order well within time but which 
had reached the landlords after the ex- 
piry of thirty days. 


M. N. SHUKLA, J.:— I agree and 
have nothing to add, 
K. B. SRIVASTAVA, J.:— I agree. 
BY THE COURT: 


29. Our answer to the question 
referred is that, on the facts 
and in the circumstances of the 


case, the tenant-respondent could not be 
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said to have committed a default under 

Section 3 (1) (a) of the Act in respect of 

the payment Rs. 35 which he sent to 
the plaintiffs landlords by a money order 

well within time but which had reached 

landlords after the expiry of thirty 
ays. 


Reference answered accordingly. 
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Index Note:— (A) U. P. (Temporary) 
Control of Rent and Eviction Act (1947), 
S, 2 (a) — “Accommodation”, meaning of 
— Motor Garage if “accommodation” — 
(X-Ref:— Words and Phrases - — Accom- 
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Brief Note:— (A) A garage EEA ig 
in the form of a roofed structure by it- 
self or is a part of some other big roofed 
building is an baer within 
the meaning of S. 2 (a) and is governed 
by the provisions of the U. P. (Tempo- 
rary) Control of Rent and Eviction Act. 
Civil Mise. Appin. No. 96 of 1955 (O. J.) 
D/- 2-4-1958 (AIL), Overruled. (Para 15) 


Cases Referred: Chronological Paras 


(1958) Civil Misc, Appln. No. 96 of 1955 
(O. J.), D/- 2-4-1958 (All). H. K. Dhaon 
v. State of U. P, 1. 9 


S. C. Mathur, for Appellant; M. K. 
Seth, for Respondents. 


MATHUR, C. J. :— The question is 
whether a part of a building let out to a 
tenant and used by him as a garage for 
keeping his car is an accommodation 
within the meaning of clause (a) of Sec- 
tion 2 of the U, P. (Temporary) Control 
of Rent & Eviction Act, 1947 (to be re- 
ferred hereinafter as the Act). The mat- 
ter was referred to a Full Bench because 
in the opinion of the learned Single Judge 
the decision in an unreported case H. K. 
Dhaon v. State of U. P., Civil Misc 
Appln. No. 96 of 1955 (O. J), D/- 2-4- 
1958 (AlL) requires reconsideration. The 
term ‘accommodation’ has been defined 
in Section 2 (a) of the Act as below:— 


D/- 


t taneommedation’ means residential 
and non-residential accommodation in any 
building or part of a building and in- 
cludes— 
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l (i) gardens, grounds and out-houses, 
if any, appurtenant to such building or 
part of a building; 


(ii) any furniture supplied by the 
landlord for use in such building or part 
of a building: 


(iii) any fittings affixed to such build- 
ing or part of a building for the more 
beneficial enjoyment thereof. 


But does not include any accommodation 
used as a factory or for an industrial 
purpose where the business carried on in 
or upon the building is also leased out toe 
the lessee by the same transaction.” 


2. The definition is not happily 
worded since it uses the same word ‘ac- 
commodation’ in defining that very ex- 
pression. However, the import of the 
main clause of this definition is clear, It 
means that ‘accommodation’ is a building 
or part of a building which provides a 
Space or room for residential or non-resi- 
dential purposes and includes those 
things also which are mentioned iń sub- 
clauses (i) to (iii). The use of the word 
‘includes’ further suggests that the ex- 
pression ‘accommodation’ has been used 
in a comprehensive sense and the defini- 
tion is not exhaustive. The main stress oi 
the definition is upon a building or part 
of a building which includes other things 
appurtenant to such building or part ofa 
building or affixed thereto for the bene- 
ficial enjoyment thereof- or supplied by 
the landlord for use in such building. 


3. The other material provisions 
of the Act having some bearing on this 
question are contained in clause (iii) of 
the third proviso to sub-section (2-a) of 
Section 1 which lays down that nothing 
in this Act shall apply to any tenancy or 
other relationship in respect of any plot 
of land not covered by roofed structure. 
It means that an open piece of land will 
not be governed by the provisions of the 
Act. Even if such land has been enclosed 
by boundary walls without any roof if 
would also not fall within the purview 
of the Act. Again, Section 1-A provides 
that nothing in this Act shall apply to 
any building or part of a building which 
was under erection or was constructed on 
or after January 1. 1951. This shows that 
only those buildings or parts of build- 
ings which had been constructed before 
January 1, 1951 shall be govermed by the 
provisions of the Act. 


4, The expression ‘building’ has 
not been defined in the Act and so it 
will have its ordinary Dictionary mean- 
ing. In Webster’s New International Dic- 
tionary, Vol. I the meaning of ‘building’ 
is as below: 


“Act of making, erecting, or estab- 
lishing. That which is built; specif: (a) As 
now generally used, a fabrice or edifice 
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framed or constructed, designed to stand 
more or less permanently, and covering 
a space of land, for use as a dwelling, 
store-house, factory, shelter for beasts, 
or some other useful purpose.” 


5, The garage in question by it 
self, is admittedly a permanent roofed 
structure and it is also a part of a build- 
ing which too is a permanent roofed 
structure. It can be put to various useful 
purposes including the purpose of keep- 
ing a car therein. Consequently, the garage 
shall fall within the ordinary Dictionary 
meaning of the word ‘building’ and would 
come within the purview of ‘accommodi- 
tion’ as defined in Section 2 (a). 


6. The learned coumsel for the 
respondents has laid some stress on sub- 
clause (i) of clause (a) of this section 
which includes gardens, grounds and 
out-houses, if any, appurtenant to such 
building or part of a building in the de- 
finition of ‘accommodation’. The gardens 
and grounds standing by themselves shal} 
be excluded from the operation of the 
Act in view of clause (iil) of the third 
proviso to sub-section (2-a) of Section 1. 
But if the gardens and grounds are ap- 
purtenant to a building or part of a 
building, they would be included in the 
definition of ‘accommodation’. It is con- 
tended that by similar inclusion the out- 
houses have been brought within the de- 
finition of ‘accommodation’ which other- 
wise would have been excluded from this 
definition. So it is argued that if out- 
houses by themselves stand excluded 
from the definition of ‘accommodation’ 
but for this sub-clause (i) there is nothing 
strange that a garage which is not ap- 
purtenant to any building was meant to 
be excluded from the definition of ‘ac- 
commodation’. In our opinion, this argu- 
ment is not sound. Out-houses which are 
roofed structure and used for residential 
purposes by the servants etc. by them- 
selves fall within the definition of ‘ac-~- 
commodation’. Perhaps they have been 
included in clause (i) with another pur- 
pose to provide a rule of presumption in 
regard to such out-houses which, though 
detached from the main building, are 
usually appurtenant to it. 


7. If there is a building which has 
five out-houses appurtenant to it and in 
an allotment order passed by the Dis- 
trict Magistrate under Section 7 (2) only 
the building has been mentioned without 
any specific reference to out-houses, the 
out-houses being appurtenant to that 
building would be deemed to be included 
in the allotment order by virtue of sub- 
clause (i). If, however, three of those 
out-houses had been independently let 
out by the landlord and only two of them 
were treated as appurtenant to the build- 
ing, those very two out~houses would be 
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deemed to be included in the order of 
allotment. But it does not mean that the 
other three out-houses which have been 
independently let out by the landlord for 
residential or non-residential purposes 
would mot constitute ‘accommodation’ 
within the meaning of the aforesaid 
clause (a). So this sub-clause (i) is of no 
help in deciding the point whether or not 
a garage is included in the definition of 
accommodation, 


| 8, If we look to the Dictionary 
meaning of the word ‘accommodation’, 
different meanings have been given to 
this word. One which can be considered 
to be material is “the accommodation 
that is, lodging and food at a hotel”. The 
words ‘lodging and food’ have reference 
to the accommodation generally provid- 
ed at a hotel, which is a boarding and 
lodging place. The hotel may also pro- 
vide for garaging motors. It may also 
afford other kinds of accommodation or 
facilities. It cannot, therefore, be infer- 
red from this Dictionary meaning of ‘ac- 
commodation’ that it has specific refer- 
ence to the user by a human being for 
his own personal purpose. 


8. Coming to the unreported de- 

cision of the Division Bench consisting 
of Desai and Mulla, JJ. in Civil Misc. 
Appln, No. 96 of 1955 (O, J.), D/- 2-4- 
1958 (AlL) (supra), on the facts of that 
case the order of allotment which suf- 
fered from several illegalities was right- 
ly, if we may say so with respects, quash- 
ed by the Bench, The Bench, however, 
further ruled that a garage was not co- 
vered by the definition of ‘accommoda- 
tion’ contained in Section 2 (a) and as 
such it is not at all governed by the pro- 
visions of the Act. Desai J. (as he then 
was) expressed the view that accommo- 
dation within the meaning of the Act 
must be required for occupation by a 
human being. He further observed: 


“The very use of the words ‘residen- 
tial or non-residential’ in the definition 
suggests that what is contemplated is 
accommodation for a human being be- 
cause only a human being cam be said to 
use an accommodation for a residential 
or a non-residential purpose. The words 
‘residential or non-residential’ are inap- 
propriate for describing the use to which 
a building required by cattle or for in- 
animate things may be put.” 


10. With all respects to the learn- 
ed Judge we are unable to agree with 
this view. The cattle, the inanimate 
things and goods including a motor car 
are possessed by human beings. If they 
(human beings) require accommodation 
or room for keeping those things, the ac- 
commodation is being used by human 
beings, of course, for a non-residential 
purpose, and not by those inanimate ob- 
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jects, It will be odd to say that the ac- 
commodation is being used by the in- 
animate things which are stored or kept 
in that accommodation. Desai J. was con- 
Sclous of this fact when he observed at 
another place that a car cannot by itself 
£0 into a garage or come out of it and it 
must be taken inside or taken out by a 
human being, but, according to him, this 
use by a human being does not convert 
it into accommodation. He thinks that 
when a person takes a car into a garage, 
he is not really using the garage, the 
garage is used by the car being stored in 
it. If this reasoning is accepted the build- 
ing which is hired by a person for being 
used as a godown for storing his cotton 
bales or a room which is hired by ano- 
ther person for keeping his household 
effects in it cannot be said to be used by 
any human being but only by the cotton 
bales in one case and by the household 
effects in the other and so in either case 
building or the room shall not cohstitute 
accommodation. We find nothing in the 
definition of this term as contained in 
Section 2 (a) or as given in a Dictionary 
to warrant such inference. 


11. Desai J., himself conceded 
that the same garage which was at one 
time used for keeping a motor, shall be- 
come an accommodation as defined in 
Section 2 (a) if it is used for residential 
‘purpose or even for such non-residential 
purpose as carrying on a trade, business 
or profession therein. When the same 
garage can, when put to some other non- 
residential purposes, become an ‘accom- 
modation’ there is no reason why it 
should mot be treated as an accommoda- 
tion when used by a person for keeping 
his car in it. Section 2 (a) of the Act has 
been generally worded, It nowhere makes 
reference to the nature of various non- 
residential purposes, On the other hand, 
it covers every accommodation’ whether 
used for residential or non-residential 
purpose. The term ‘non-residential’ must 
be given a wider meaning and should in- 
clude any purpose other than the pur- 
pose of residence. In that view the keep- 
ing of car in a building or part of the 
building is also a use of that building or 
part for a non-residential purpose. 


12. The other reason given by the 
Bench for holding that a garage cannot 
be included in the definition of accom- 
modation contained in Section 2 (a) is 
that the inclusion of garage, particularly 
a garage which is not appurtenant to any 
building, in this definition would put the 
very constitutionality of the Act in jeo- 
pardy. Desai J. expressed himself as fol- 
lows on this point: 

“A garage is a luxury and not a ne- 
cessity. A car is not a necessity but even 
if it were, a garage is not a necessity. 
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Accommodation for human beings is ne- 
cessary and it may be in the interest of 
general public to restrict the landlord’s 
right guaranteed under the Article 19 (1) 
(f) in respect of the accommodation for 
human beings, but the same cannot be 
Said in respect of sheds for motor cars, 
garages which are not appurtenant to 
any accommodation, like the one in dis- 
pute must be very few. For these reasons 
J am not prepared to say that it is in the 
interest of general public to impose any 
restriction upon the rights of landlords 
over garages not appurtenant to lodging. 
Therefore, if the Act does govern garages 
which are not appurtenant to buildings 
used for accommodation it is to that ex- 
tent ultra vires the legislature.” 


13. It is a matter of personal 
opinion whether in modern times a car 
or for that matter any vehicle which can 
be parked in'a garage, is only an article 
of luxury or in many cases it is also a 
necessity. But we fail to understand how 
the inclusion of garage in the definition 
of accommodation would render the Act 
unconstitutional to that extent. If this 
reasoning is accepted, it would come to 
this: If a rich person hires a palatial 
building for his residence which has four 
garages also appurtenant to it his tenancy 
including the tenancy with regard to 
these garages shall be protected by the 
Act and the corresponding restrictions 
imposed on the right of the landlord 
guaranteed under Article 19 (1) (£) shall 
be justified as being in public interest. 
But if a poor taxi car driver who earns 
his living by plying his taxi car on hire, 
hires a tin shed or a roofed garage for 
securely keeping his vehicle therein when 
it is not used by him on the road, he 
will not be protected by the Act, because 
the restrictions placed on the right of 
the landlord to deal with such garage in 
any manner he likes cannot be deemed 
as reasonable restriction in the interest 
of general public within the meaning of 
Article 19 (5). In our opinion, there is no 
rational justification for this distinction. 


iå. The preamble of the Act is 
generally worded for continuance of 
power to control the letting and the rent 
of residential and non-residential accom- 
modation and to prevent the eviction of 
the tenants therefrom. It does not show 
that the Act has been passed to safe- 
guard the interest of tenants in respect 
of that accommodation only which is re- 
quired by him to satisfy his necessities 
and not some other purpose which may 
be termed as a luxurious purpose. AS 
noted above, even a poor taxi driver 
may need a garage for the safe custody 
of his taxi when it is mot being used, It 
would be quite unreasonable to hold that 
a garage when hired by a poor person 
for keeping his taxi car would not be en- 
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titled to the protection of the Act but a 
garage which has been hired by a rich 
person as appurtenant to the house let 
out to him for his residence would never- 
theless be entitled to such protection. 
Such a distinction has no legal basis and 
2 not warranted by the provisions of the 
ct. 


15. To sum up, we are of the 
opinion that a garage which is in the 
form of a roofed structure by itself or is 
a part of some other big roofed building 
is an ‘accommodation’ within the mean- 
ing of Section 2 (a) and is governed by 
the provisions of the U. P. (Temporary) 
Control of Rent and Eviction Act. The 
reference is answered in the affirmative. 
The second appeal shall mow be listed 
before the learned Single Judge for 
hearing on other points. 


` Reference answered in 
affirmative. 
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cree and must treat it as valid if the de- 
cree on the face of it or the original re- 
cord of the trial court discloses some 
material on the basis of which the Rent 
Court could have been satisfied as to the 
statutory ground for eviction under S, 3. 
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OJHA, J. :— The dispute giving rise 
to this Special Appeal relates to a house. 
It belonged to one Dharam Deo Agarwal. 
It was let out to Jagdish Saran Rastogi, 
respondent no. 7. The appellant Ganesh 
Prasad purchased the house from Sri 
Dharam Deo Agarwal on 29-12-1970. 
Thereafter, he made an application under 
Section 3 of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act, 1947, for 
permission to file a suit against respon- 


dent No. 7, The necessary permission was - 


granted on 4-5-1971. It was to be opera- 
tive after thirty days. The appellant, 
however, filed a suit for ejectment of 
respondent No. 7 on 6-5-1971. The parties 
entered into a compromise on 12-5-1971 
and the same day a decree for ejectment 
was passed on its basis. The decree was 
put in execution on 21-5-1971 and the 
appellant obtained possession through 
the Court Amin on 24-5-1971. Thereafter, 
an objection was filed by Sri Badri Pra- 
sad Tandon, Manager, Thakur Prasad 
Badri Prasad Junior Girls High School, 
Moradabad, respondent No, 5, under 
Order XXI,. Rule 100 of the Code of Civil 
Procedure on the allegation that the 
house was occupied by the school in its 
own right and since it was not a party 
to the decree in execution of which it 
was dispossessed, it was entitled to be 
restored to possession over the house. 
This objection was allowed. Consequent- 
ly the appellant instituted a suit under 
Order XXI, Rule 103 of the Code of Civil 
Procedure which is said to be still pend- 
ing. Simultaneously an application has 
also been made by Ashok Kumar Tan- 
don, Manager of the School under Sec- 
tion 145 of the Code of Criminal Proce- 
dure, on the allegation that the school 
had been in possession on 24-5-1971 when 
it was forcibly and wrongfully dispos- 
sessed in execution of a de- 
cree against respondent No. 7 to 
which it was not a party. On being satis- 
fied that a dispute concerning the house, 
likely to cause breach of the peace, exist- 
ed, the Magistrate concerned passed a 
preliminary order on 28-5-1971 and sub- 
sequently made a reference under Sec- 
tion 146 of the Code of Criminal Proce~ 
dure to the civil court of competent ju- 
risdiction to decide the question as to 
which of the parties was in possession 
over the house om the relevant date. The 
reference came up before the Munsif, 
Moradabad. Before the Munsif the case 
set up on behalf of the appellant was 
that the school was only a licensee of 
Jagdish Saran Rastogi, respondent No. 7, 
and was, therefore, rightly ejected in 
execution of the decree for ejectment 
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against the said respondent, On this alle- 
gation it was pleaded on behalf of the 
appellant that the school had not been 
forcibly and wrongfully dispossessed. 
Apart from the plea that it had been 
forcibly and wrongfully dispossessed, it 
was also pleaded on behalf of the school 
that the decree in execution of which it 
was dispossessed was void inasmuch as 
the house in dispute was covered by the 
provisions of U. P. (Temporary) Control 
of Rent and Eviction Act, 1947, and on 
the date of the decree none of the 
Srounds contemplated by Section 3 of the 
said Act on the basis of which the suit 
for ejectment against the tenant could 
be decreed existed. It was urged that 
since the permission granted under Sec- 
tion 3 was to be operative after 30 days 
of 4-5-1971 the date on which the order 
granting the permission was passed, the 
decree as passed on 12-5-1971 was illegal. 
This plea found favour with the Munsif 
and on the finding that the entire pro- 
ceedings culminating in the compromise 
decree of 12-5-1971 were null and void, 
he held that the school was dispossessed 
forcibly and wrongfully within two 
months prior to the date of the prelimi- 
nary order. The Munsif recorded the 
aforesaid finding by his order dated 1-10- 
1971; On receipt of the finding the Addi- 
tional City Magistrate passed an order 
on 7-10-1971 to the effect that the house 
in dispute may be delivered to the school 
through Badri Prasad, Manager. The ap- 
pellant filed a revision against the order 
of the Additional City Magistrate which 
was dismissed by the Ist Civil & Sessions 
Judge, Moradabad on 24-11-1971. Ag- 
grieved he instituted a writ petition in 
this Court with a prayer to quash the 
orders passed in the proceedings. Under 
Section 145 of the Code of Criminal Pro- 
cedure, The writ petition was dismissed 
by a learned Single Judge of this Court 
on 3-12-1973 on the ground that the peti- 
tioner had an alternative remedy by 
way of a suit for possession and since he 
had already filed a suit which was pend- 
ing, it was not a fit case for interference 
under Article 226 of the Constitution. It 
is against this order that the present spe- 
cial appeal has been filed by Ganesh 
Prasad. 


2. It was urged by learned coun- 
se] for the appellant that the writ peti- 
tion not having been dismissed summa- 
rily but having been admitted, the learn- 
ed Single Judge was not right in dismiss- 
ing it on the date of the final hearing on 
the ground that the appellant had an 
alternative remedy. Reliance was placed’ 
on the case of L, Hirday Narain v. In- 
come-tax Officer, Bareilly, AIR 1971 SC 
33. Keeping in view the peculiar facts 
of the instant case, namely, that the ap- 
pellant had already obtained a decree 
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for ejectment of Jagdish Saran Rastogi, 
respondent No. 7, and his case as set up 
in proceedings under Section 145 of the 
Code of Criminal Procedure, was, that 
the school was a licensee of Jagdish 
Saran Rastogi and the further fact that 
the Munsif deciding the reference had 
come to the conclusion that the school 
had been forcibly and wrongfully dis- 
possessed only on the ground that the 
decree passed in favour of the appellant 
and against Jagdish Saran Rastogi, was 
null and void, we are of opinion that. the 
point raised in the writ petition before 
this a deserved to be decided on 
merits. 


3. The question which falls for 
consideration in the present case is about 
the nature of the decree passed in the 
suit for ejectment referred to above on 
the basis of compromise between the ap- 
pellant and respondent No. 7. A number 
of authorities were cited by learned 
counsel on either side in support of their 
respective contention in regard to the 
question as to whether the said decree 
was a valid decree or was null and void. 
We, however, do not consider it neces- 
sary to refer to those cases in view of 
the decision of the Supreme Court, in 
Nagindas Ramdas v, Dalpatram Iccha- 
ram, AIR 1974 SC 471 which authorita- 
tively lays down the law on the point. 
In regard to the procedure to be follow- 
ed by an executing court when a ques- 
tion about the invalidity of the decree 
ae execution was raised, it was 
held:— 


“Be that as it may, in cases where 
jan objection as to the non-executability 
iof the decree on the ground of its being 
a nullity, is taken the Executing Court 
is not competent to go behind the de- 
cree, if the decree on the face of it, dis- 
closes some material on the basis of 
which, the Rent Court could be satisfied 
with regard to the existence of a statu- 
tory ground for eviction. In such a case 
it must accept and execute the decree as 
it stands. If, on the face of it, the decree 
does not show the existence of such ma- 
terial or jurisdictional fact, the Execut- 
ing Court may look to the original re- 
cord of the trial court to ascertain whe- 
ther there was any material furnishing a 
foundation for the trial court’s jurisdic- 
tion to pass the decree it did. The mo- 
ment it finds that prima facie such ma- 
terial existed, its task is complete. It is 
not necessary for it to go further and 
question the presumed or expressed find- 
ing of the trial court on the basis of that 
material. All that it has to see is whe- 
ther there was some material on the 
basis of which the Rent Court could have 
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satisfied as to the statutory ground for 
eviction.” 
At another place it was held:— 

“From a conspectus of the cases cit- 
ed at the bar, the principle that emerges 
is, that if at the time of the passing of 
the decree, there was some material be- 
fore the Court, on the basis of which, 
the Court could be prima facie satisfied, 
about the existence of a statutory ground 
for eviction, it will be presumed that the 
Court was so Satisfied and the decree for 
eviction apparently passed on the basis 
of a compromise, would be valid. Such 
material may take the shape either of 
evidence recorded or produced in the 
case, or, it may partly or wholly be in 
the shape of an express or implied ad- 
mission made in the compromise agree- 
ment, itself. Admissions, if true and 
clear, are by far the best proof of the 
facts admitted. Admissions in pleadings 
or judicial admissions, admissible under 
Section 58 of the Evidence Act, made by 
the parties or their agents at or before 
the hearing of the case, stand on a higher 
footing than evidentiary admissions. The 
former class of admissions are fully 
binding on the party that makes them 
and constitute a waiver of proof. -They 
by themselves can be made the founda- 
tion of the rights of the parties. On the 
other hand, evidentiary admissions which 
are receivable at the trial as evidence, 


are by themselves, not conclusive. They 
can be shown to be wrong.” 
4. In our opinion, the tests laid 


down above in respect of the powers of 
an executing court to find out as to whe- 
ther the decree under execution is a 
nullity, can be applied in respect of 
any other court which is called upon to 
record a similar finding. Applying those 
tests to the facts of the instant case it 
would be seen that the decree which was 
passed itself did not on the face of it 
disclose any material on the basis of 
which it may be held that the court pass- 
ing the decree was satisfied with regard 
to the existence of one of the statutory 
grounds for eviction contained in Section 
3 of the U, P. (Temporary) Control of 
Rent and Eviction Act, 1947. It had, 
therefore, to be decided on the basis of 
the original record whether there was 
any material furnishing a foundation for 
passing a decree for ejectment. Copies 
of the plaint and of the compromise ap- 
plication of the aforesaid suit are on the 
record of the writ petition. In paragraph 
Ə of the plaint it was stated that 


“After weighing the needs of the 
landlord and the tenant the Rent Con- 
trol and Eviction Officer held that the 
meed of the plaintiff was more genuine 
and hence he granted permission to sue 
on 4th May, 1971.” 
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The permission granted by the Rent Con- 
trol and Eviction Officer to file a suit for 
ejectment constitutes a ground for filing 
such suit under Section 3 of the Act 
aforesaid. It is true that the allegations 
made in the plaint are to be substantiat- 
ed by evidence and even for obtaining an 
ex parte decree the plaintiff has to pro- 
duce evidence to support the allegations 
made in the plaint. A decree cannot be 
passed merely on the ground that the 
defendant has not put in appearance and 
the plaintiff’s case is established from the 
allegations made in the plaint. The posi- 
tion would, however, be different where 
a written statement or some other docu- 
ment on behalf of the defendant has 
been filed from which it can be ascertain- 
ed whether a particular allegation made 
in the plaint stands either expressly or 
impliedly admitted. If there is such a 
document which contains an express or 
implied admission such an admission 
would, as held in the case of Nagindas, 
AIR 1954 SC 471 (supra), be fully bind- 
ing on the party that makes it and con- 
stitute a waiver of proof. It can be made 
the foundation of the rights of the par- 
ties. Applying this test to the instant 
case it would be seen that in the com- 
promise application respondent No. 7, 
unequivocally admitted that the appel- 
lant was entitled to a decree for eject- 
ment. It, in our opinion, amounted to, if 
not an express, certainly an implied ad- 
mission that the facts stated in para- 
graph 5 of the plaint were correct. It is 
important to note that in the plaint it 
was not stated that the permission grant- 
ed by the Rent Control and Eviction 
Officer on 4-5-1971 was to be operative 
after a month thereof, We are, therefore, 
of opinion that the allegations made in 
paragraph 5 of the plaint and the admis- 
sion of its correctmess by respondent No. 
7, in the manner stated above, conferred 
jurisdiction on the court seized of the 
case, to pass a decree for ejectment 
against respondent No. 7. In our opinion, 
therefore, the decree passed in the suit 
for ejectment was a valid decree and was 
not null and void. The Munsif in taking 
a contrary view in his order dated 1-10- 
1971 in the reference made to him under 
Section 146 of the Code of Criminal Pro- 
cedure, committed a manifest error of 
law. This however, is not enough to re- 
cord a finding one way or the other, on 
the question as to whether the school 
was forcibly and wrongfully dispossessed 
from the house in dispute, in execution 
of the decree passed in the civil suit. It 
would be forcible and wrongful if the 
school was occupying the house of its 
own. It would not be so, if it was occu- 
pying it on behalf of respondent No. 7 
either as a sub-tenant or as a licensee. 


It is settled law that in execution of a 
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decree against a tenant~in-chief his sub- 
tenant or licensee can also be ejected. 
The ejectment of the sub-tenant or lic- 
ensee in such a situation would not be 
forcible or wrongful, Since the Munsif 
did not record a finding on the question 
as to whether the school was in posses- 
sion over the house on the relevant date 
of its own, as alleged on its behalf or as 
a licensee of respondent No. 7, as plead- 
ed on behalf of the appellant, it is in 
our opinion a fit case in which the Mun- 
sif may now be required to record a 
clear finding on this point so that conse- 
quential orders could be passed by the 
Magistrate concerned, 


5. In the result, the appeal suc- 
ceeds and is allowed. The order of the 
learned Single Judge is set aside and the 
orders passed by the Munsif, Moradabad, 
Additional City Magistrate, Moradabad 
and the Ist Civil & Sessions Judge, Mo- 
radabad, on 1-10-1971, 7-10-1971 and 
24-12-1971 are quashed. The Munsif will 
now record a finding on the reference 
afresh in accordance with law in the 
light of the observations made above and 
the Additional City Magistrate will, 
thereafter pass a consequential order in 
proceedings under Section 145 of the 
Code of Criminal Procedure. If possession 
has already been delivered to the school, 
it shall not be dispossessed until final 
orders are passed in proceedings under 
Section 145 of the Code of Criminal Pro- 
cedure but the house will, for this period, 
be treated as custodia legis. There shall, 
however, be no order as to costs, 


Appeal allowed. 
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Section 92 does not apply to a private 
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mad Ali Khan 15, 16 
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AIR 1916 Cal 894 = ILR 43 Cal 467 = 
20 Cal WN 113, Atimannessa Bibi v. 
Abdul Sobhan 14 


Kalbe Abbas, for Appellant; S. M. 
Fakhruzama, for Respondents. 


JAGMOHAN LAL, J.:— This appeal] 
relates to a Muslim Waaf-Alal-aulad 
known as Waqf Sohani Begum which 
was created by Smt. Sohani Begum by 
means of a wagf-deed dated 22nd March, 
1929. Smt. Sohani Begum had two daugh-~ 
ters named as Malka Mehr Nigar Begum 
and Ahmadi Begum. The latter died prior 
to the execution of the waaqf-deed leav- 
ing two sons Siddiq Ahmad, plaintiff-res- 
pondent in this appeal, and Khalil Ah- 
mad, defendant-appellant. Nigar Begum 
had also a son named Magqsood Ali. Out 
of the income of the waqf property less 
than 25% was to be spent on some public 
charities specified in the wadqf-deed. 
while the remaining income was to be 
spent on paying allowances to the waaitf 
and her descendants and to meet the ex- 
pences on some other religious ceremo- 
nies for the benefit of the family. The 
waaif constituted herself as the first 
Mutawalli and after her death her daugh- 
ter Nigar Begum was to be the next 
Mutawalli. On her death one of her 
daughter’s son, who was found fit and 
capable by the District Judge, Lucknow, 
was to be appointed as Mutawalli, 


2. Later on under a supplemen~ 
tary deed dated 29-11-1938 she purport- 
ed to change the scheme of Mutawalli- 
ship so as to appoint one of her daugh- 
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ter’s son, namely, Khalil Ahmad, defen- 
dant-appellant, as Mutawalli after the 
death of the waaif in preference to her 
daughter Nigar Begum. This supplemen- 
tary. deed was, however, challenged by 
Smt. Nigar Begum by a suit filed by hert 
against Khalil Ahmad and it was adjudg- 
ed as illegal. The decision of the Civil 
Judge was affirmed by this court in 
Khalil Ahmad Khan v. Malka Mehar 
Nigar Begum, AIR 1954 All 362 (FB). 


3. Smt, Sohani Begum died on 
14-12-1942, On her death her daughter 
Nigar Begum became the Mutawalli. She, 
however, migrated to Pakistan along 
with her son Maqsood Ali after the parti-~ 
tion of the country with the. result that 
her beneficiary interest in the waaqf along 
with the office of Mutawalli held by her 
vested in the Custodian, Evacuee Pro- 
perty, In that capacity the Custodian, 
Evacuee Property continued to hold and 
manage the waaf property till 1959. There 
was an arrangement between him and 
Khalil Ahmad, defendant-appellant, by 
means of which the Custodian agreed to 
accept the capitalised value of the bene- 
ficiary’s interest of the evacuee Nigar 
Begum and to release the property from 
his management and charge. The capita- 
lised value was at first fixed at Rupees 
19,200. Khalil Ahmad Khan sold one of 
the properties of the wagqf with the per- 
mission of the District Judge for Rupees 
20,500 in order to pay the capitalised 
value to the Custodian. The Custodian 
then handed over the management of 
this property to Khalil Ahmad Khan 
with effect from 1-6-1959. 


4. His brother Siddiq Ahmad 
Khan, plaintiff-respondent, who was also 
a beneficiary in the waaqf, was not satis- 
fied with the management of the appel- 
lant and he made a complaint against 
him to the Sunni Central Board of 
Waats, The Board issued a notice to the 
appellant calling upon him to produce 
accounts in respect of the waaf property. 
He, however, challenged the jurisdiction 
of the Board to make such demand on 
him as, according to him, the provisions 
of the Muslim Waafs Act, 1960 were not 
applicable to this waqf in view of Sec- 
tion 2 (3) of the Act. This plea of the 
appellant was accepted by the Board 
which refused to take any further action 
against the appellant and left the plain- 
tiff-respondent to seek his remedy in 
court. The plaintiff then applied to the 
Board to grant permission for filing a 
suit under Section 64 of the Act. The 
Board was of the view that since this 
waaf was not governed by the provisions 
of the Act under Section 2 (3), no such 
permission was necessary, otherwise the 
Board had no objection to his filing a 
suit against the defendant~-appellant, 
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5. The plaintiff then filed a suit 
in the court of the -Civil Judge, Lucknow 
on 1-6-1961. The suit was filed against 
the defendant-appellant as well as Smt. 
Malka Mehar Nigar Begum. In this suit 


the plaintiff alleged that the defendant. 


was not a legally appointed Mutawalli, 
but he was only a de facto Mutawalli to 
whom charge of the waqf property was 
given by the Custodian, Evacuee Pro- 
perty. He mentioned various acts of mis- 
conduct and neglect of duty on the part 
of the Mutawalli and prayed for his re- 
moval from that office and in his place 
appointment of himself as Mutawalli. He 
also prayed for rendition of accounts by 
the defendant for the period during 
which he was in-charge of this property 
as de facto Mutawalli. 


- 6, After filing the suit the plain- 
tiff also applied for appointment of a Re- 
ceiver during the pendency of the suit, 
That application was, however, dismissed 
by the trial Court, Against that order 
the plaintiff filed an appeal in this court. 
During the pendency of that appeal this 
court appointed an Advocate as Receiver 
of the waqf property. 


ce The suit was contested by the 
defendant on several grounds which gave 
rise to the following issues: — 


1. Whether the defendant No. 1 is 
a duly appointed Mutawalli of the waaf 
Sohani Begum ? 

2. Whether defendant No. 1 has been 
mismanaging the waaqf property and mis- 
appropriating its property and has been 
causing loss to the waqf and defeating 
the purpose of the waaqf as alleged in 
paras 13 to 16 of the plaint? If so, its 
effect? 


3. Whether the defendant No. 1 has 
not been maintaining proper accounts of 
the waqf Sohani Begum? If so, _ its 
effect? 

4, Whether the defendant No. 1 is 
acting as an agent of the defendant 
No. 2? 


5. Whether the defendant No. 2 hav- 
ing migrated to Pakistan, is now no 
longer Mutawalli of the waqf Sohani 
Begum? If ‘not, whether she is liable ta 
be removed? 


6. To what relief is the plaintiff en- 
titled? 

7. Whether the suit is liable to be 
stayed under Section 10, C. P. Code as 
alleged? 

8. (a) Whether the defendant No. T 
is unfit to be appointed as Mutawalli of 
the waqf Sohani Begum? 

(b) If so. whether the plaintiff is a 
fit person to be appointed as Mutawalli 
of the said waaqtf? i 

(c) In case none of the parties is 
found fit to be appointed Mutawalli, who 
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can be appointed as Mutawalli of the 
waqti? 

9. Whether Custodian is a mecessary 
party? 


8. The learned Civil Judge found 
that the defendant-appellant was not a 
duly appointed Mutawalli, but was sim- 
ply a de facto Mutawalli. It was held 
that he had been mismanaging the waaf 
property and had misappropriated some 
money belonging to this waaf. Further 
he was not maintaining proper accounts. 
It was held that the defendant-appellant 
was not acting as an agent of defendant 
No. 2 who had migrated tp Pakistan and 
was no longer a Mutawalli. On account 
of the defendant-appellant mismanaging 
the waqf property and misappropriating 
some of the property he was not found 
fit to be appointed as Mutawalli. On the 
other hand, the plaintiff was found to be 
a fit person to be appointed as such 
Mutawalli. On these findings the plain- 
tiffs suit for rendition of accounts, for 
removal of the defendant-appellant from 
the office of Mutawalli and for appoint- 
ment of the plaintiff as Mutawalli of this 
waqi was decreed. 


9. Feeling aggrieved by that de=- 
cree, the defendant-appellant approach-~ 
ed this court by filing this appeal in 
which the decree was assailed in so far as 
it related to his removal from the office 


of Mutawalli and appointment of the 
plaintiff in his place. The decree as rex 
gards the rendition of accounts was not 
challenged, 

10. The learned counsel for the 
appellant argued that the suit was not 
maintainable because no permission had 


been obtained from the Sunni Central 
Board of Waafs under Section 64 of the 
Muslim Waaqfs Act, 1960. When the pre~ 
sent suit was filed on 1-6-1961, sub-sec« 
tion (3) of Section 2 provided:— 

“This Act shall not apply to— 


(i) a wagf created by a deed, if any, 
under the term of which not less. than 75 
per cent. of the total income after de- 
duction of land revenue, rent and cesses 
payable to the State Government of the 
property covered by the deed of waaf. 
if any, is for the time being payable for 
the benefit of the waqif or his descens 
dants or any member of his family; 


(ii) Waaf created solely for any of 
the following purposes 

(a) the maintenance and support of 
any person other than the wadif or his 
descendants or any member of his family, 


(b) the celebration of religious cere- 
monies connected with the death anni- 
versary of the waqif or a member of his 
family or any of his ancestors provided 
that the annual expenditure on such pur- 
poses does not exceed Rs. 2,500. 
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(c) the maintenance of private (i) 
tombs and {ii) graveyards, or 

(d) the maintenance and support of 
the wagif or the payment of his debts, 
when the wagif is a Hanafi Musalman”. 


11. It is not disputed that under 


the waqf-deed relating to this waqf more 


that 75% of the income of the waqt pro- 
perty is payable for the benefit of the 
waqif or her descendants and members 
of her family as well as for celebration 
of religious ceremonies connected with 
death anniversary of the waqif and her 
husband. In view of this provision the 
entire Waqf Act including Section 64 
thereof had no application to the present 
waaf unless the case fell within the pro- 
viso to sub-section (3) which is not the 
case of any party. In the present case the 
position that the Waqf Act was not ap- 
plicable to this waaqf had been repeatedly 
taken up by the defendamt himself. A 
complaint against him was made by the 
plaintiff-respondent No. 1 to the Sunni 
Central Board of Waqfs, vide application 
dated May 2, 1960, Ext. 22 {at page 21i 
of the paper book) alleging that the de- 
fendant was not maintaining proper ac- 
counts and mismanaging its affairs and 
that he did not show the accounts to the 
plaintiff, though he was entitled to see 
those accounts under the terms of the 
waaqf-deed. On this complaint the Board 
issued a notice to the defendant-appel- 
lant vide Ext. 21 (at page 258 of the paper 
book). The defendant submitted his re- 
plies vide Ext. 20 (at page 282) and Ext. 
49 (at page 287) in which he alleged that 
this waaf was covered by Section 2 (3) 
and as such the Board had no jurisdic- 
tion to call upon him to produce any 
accounts. The Board accepted this posi- 
tion by its order dated 12th May, 1960, 
Ext. 2 (at pp. 284-85). It expressed its 
inability to take any action on the plain- 
tiffs application and left him to go to 
the proper court of law. The plaintiff 
then for the sake of formality moved 
another application to the Board before 
filing the suit seeking its permission under 


Section 64 of the Act, The Board on that 


application passed an order on 9-3-1961 
vide Ext. 7 (at page 264) in which it re- 
iterated its previous stand that since the 
waqf fell within Section 2 (3), no permis- 
sion was necessary, otherwise, the Board 
had no objection to the filing of such suit. 
In view of these facts, the plea that the 
suit is defective for want of permission 
under Section 64 is without any merits. 


12. During the pendency of this 
appeal the Muslim Waaqfs Act, 1960 has 
been amended under Act XXVIII of 1971 
which deleted sub-section (3) of Section 
2 with result that after that Act all pri- 
vate waqfs (Alal-aulads) are governed by 
the Act. That amendment is not. how- 
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ever, retrospective. The suit, out of which 
this appeal has arisen, being filed on 
1-1-1961 does mot therefore suffer from 
any defect of want of permission under 
Section 64. 


13. The next point that was urg- 
ed on behalf of the appellant was that 
under the terms of the wagf-deed Smt. 
Malka Mehar Nigar Begum was a duly 
constituted Mutawalli. When she along 
with her son Maqsood Hasan migrated to 
Pakistan, her beneficiary interest in the 
waqf as well as her right to be a Muta- 
walli of the waqf property vested in the 
Custodian, Evacuee Property under the 
provisions of the Administration of Eva- 
cuee Property Act, The Custodian om ac- 
cepting the capitalised value of the bene- 
ficlary interest of the evacuee Nig«r 
Begum transferred the office of Muta- 
walli to the defendant-appellant. It ıs 
contended that the Custodian was compe- 
tent to transfer the management of the 
waqf property to the defendant-appeli- 
lant and as such the appellant is holding 
the office of Mutawalli in that capacity. 
This contention cannot be accepted for 
the obvious reason that the office of 
Mutawalli is not transferable under the 
Mahomedan Law. In this connection a 
reference may be made to para. 214 of 
Mulla’s Principles of Mahomedan Law, 
16th Edition. Reliance is placed by the 
learned counsel for the appellant on a 
decision of this court in Custodian of 
Evacuee Property v. Smt, Bibijan (AIR 
1957 All 249). It was held in this case 
that. from a perusal of Sections 2 (f), 8 
and 11 (2) it is quite clear that the pro- 
perty which is the subject-matter of a 
waqf-alal-aulad in its entirety vests in 
the Custodian subject to the rights of the 
beneficiaries under the waai who are not 
evacuees, and that all the rights of Muta- 
walli under the waqf property and any 
other property also vest in the Custodian. 
Under the Mahomedan Law, waqf pro- 
perty vests in God. The provisions of 
Section 11, however, override the provi- 
sions of Mahomedan Law by virtue of 
Section 4. As the waqf property vests a 
the Custodian, all the rights of the Muta- 
walli also vest in him and the Custodian 
becomes entitled to administer the trust 
in place of the mutawalli-evacuee. In 
such a case it is not proper for the court 
to pass an order of removal of the muta- 
walli so long as the Custodian is in charge 
of the property because he is prima facie 
the best person to manage the property 
and discharge the duties of a Mutawalli 
This decision, however, does not lay 
down that the Custodian is also compe- 
tent to transfer the mutawalliship to 


another person, nor do we find anything 
supporting this position in the Adminis- 
tration of Evacuee Property Act. 
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14. The learned counsel then argu- 
ed that since the Custodian accepted the 
capitalised value of the beneficiary’s inte- 
rest of Nigar Begum evacuee and relin- 
quished charge of this property, it 
amounted to civil death of Nigar Begum 
and a vacancy arose in the office of Muta- 
walli which under the terms of the waaf- 
deed as well as under general law could 
be filled up only by the District Judge 
and that the Civil Judge had no jurisdic- 
tion to make appointment to the office 
of Mutawalli in this case. As regards 
general law, the argument is based on 
the proposition that under the Shariat 
Law it was the Chief Qazi who had 
supervisory jurisdiction over the waqis 
including waqfs-alal-aulad and as such 
he was competent to nominate a person 
as Mutawalli when a vacancy arose in 
that office for which no provision was 
made in the waqf-deed or the person in- 
dicated in the waqf-deed for that office 
was incompetent to hold it, Under the 
present system of courts, it is the Dis- 
trict Judge who takes the place of Chief 
Qazi. In support of this proposition reli- 
ance was placed on Atimannessa Bibi v. 
Abdul Sobhan (AIR 1916 Cal 894) in 
which the following observation was 
made:— 


“As the District Judge is the princi- 
pal Judge in a District, he must be taken 
to be by reason of his office the Chief 
Qazi and would have all the powers of a 
Kazi im respect of all waqfs. Whether a 
Subordinate Judge or a Munsif can per- 
form the judicial fumctions of a Kazi is 
a point which need not be considered by 
us in this case.” 


The matter again came up for considera- 
tion before a Bench of the Calcutta High 
Court in Mohammad Abdul Gani Fakir 
v. Mt. Kulsan Nessa Bibi (AIR 1945 Cal 
328) where this decision as well as some 
other previous decisions were taken note 
of. Khundkar, J. observed at page 330 of 
the report:— 


“In our opinion, the judgment in 43 
“Cal 467 = (AIR 1916 Cal 894),. did not 
sufficiently consider the effect of Act 11 
of 1864 which abolished the offices of 
Hindu and Mahomedan law officers in- 
cluding that of Kazis. The abolition of he 
office of Kazi carried with it the transfer 
of the functions which appertained to the 
Kazi. Those functions were carried over 
to the Civil Courts which thereupon be- 
came vested with them, The limits of the 
jurisdiction of those courts in the matter 
of suits relating to waafs being clearly 
matters of procedure were, in the ab- 
sence of amy emactments to the contrary, 
left to be determined by the rules of 
Civil Procedure. Section 92, Civil P. C., 
enacts that in regard to waaqfs of a pub- 
lic character, suits must.be brought in 
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the principal civil court of original juris- 
diction or in some other Court empower- 
ed in this behalf by the Local Govern- 
ment. But from this it does not follow 
that suits in respect of waqfs of a pri- 
vate character must also be brought in 
that court and in no other.” 


15. It cannot be disputed that the 
present waqf is not a public waaf so as 
to fall within the purview of Section 92. 
Civil P. C. It may be mentioned in pass- 
ing that so far as Lucknow district is 
concerned, -undér a notification dated 
October 1, 1931, the Civil Judge, Luck- 
now, the Civil Judge, Mohanlalganj at 
Lucknow and the Civil Judge, Malihabad 
at Lucknow have also been empowered 
to try suits under Section 92, C.P.C. re- 
Jating to public charities within the local 
limits of their jurisdiction. The present 
Suit, though instituted in the court of the 
Civil Judge, Lucknow, was transferred 
to the court of the Additional Civil Judge 
and was tried by him. It is not kmown 
whether the Additional Civil Judge was 
also empowered under Section 92, C.P.C. 
or not, Any way, this question is not ma- 


‘terial when the waaf itself is not govern- 


ed by that section. According to the later 
decision of the Caleutta High Court, re- 
ferred to above, it appears -that a sult for 
removal of a Mutawalli of a private waaf 
and appointment of another person as 
Mutawalli in his place was entertainable 
by the Civil Judge and not necessarily 
by the District Judge alome. In fact, in 
view of Section 15, C.P.C. such a suit 
had to be filed in the court of the Civil] 
Judge. This matter was also considered 
by a Full Bench of this Court in Moham- 
mad Ali Khan v. Ahmad Ali Khan. (AIR 
1945 All. 261) (FB). The material obser- 
vation made by Wali Ullah, J. appears at 
page 265 of the report:— 


“Under the Mahomedan system tne 
‘Kazi’ was the principal Judicial Officer. 
He was frequently associated with the 
‘Mufti? who was the jurisconsult or the 
principal law officer who gave the Fatwa, 
or the exposition of the law applicable to 
cases, The Kazi, however, was the officer 
who gave the actual decision. In addition 
to his judicial capacity the Kazi was also 
an important administrative officer. As 


observed by the Privy Council in the 
abovementioned case the place of the 
Kazi in the British Indian system has, 


been taken by the civil court. There is 
no doubt whatsoever that the civil court 
like the Kazi, is fully competent to ʻe- 
move a mutawalli upon misfeasance or 
breach of trust, and the same is the posi- 
tion in regard to the appointment of a 
mutawalli. With regard to the procedure, 
however, which must be followed before 
the District Judge cam exercise his juris- 
diction in the matter of removal or ap- 
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pointment of a mutawalli, decisions cof 
various High Courts in India appear to 
establish the following proposition that 
the District Judge as a principal Civil 
Court of original jurisdiction has, hy 
virtue of his powers as a Kazi a general 
power of nominating a mutawalli when 
there is a vacancy in the office in a swn- 
mary proceeding, that is, by means of a 
mere application, but he has no such 
power in a summary proceeding to ap- 
point another mutawalli in place of one 
who is im office, The removal of a muta- 
walli can only be done by means of a 
suit properly instituted in a civil court 
If the waqf be of a public, religious or 
charitable nature, the suit would lie 
either umder Sections 14 and 18, Religi- 
ous Endowments Act of 1863 or under 
Section 92, Civil P. C. If, however, the 
waqf be of a private nature, e.g., a wagf- 
alal-aulad, the proper remedy would ap- 
pear to be a regular civil suit under the 
general provisions of Section 9, Civil 
cc” 


It. therefore, follows that under the gene- 
ral law the present suit, in which the re- 
moval of the defendant from the office of 
de facto Mutawalli and the appointment 
of the plaintiff in his place as a suitable 
Mutawalli had been prayed for, besides 
seeking rendition of accounts from the 
defendant, was maintainable in the court 
of the Civil Judge under Section 9 read 
with Section 15, C.P.C. and such a suit 
could be transferred: to the court of the 

Additional Civil Judge and tried by him. 


16. Reference was then made to 
the specific provision contained in the 
waqf-deed which lays down that after the 
death of her (waqif’s) daughter Mehar 
Nigar Begum, one of the descendants of 
her two daughters, namely, Mehar Nigar 
Begum and Ahmadi Begum, who was con- 
sidered by the District Judge, Lucknow, 
as most suitable, shall be appointed as 
Mutawalli and if none of them was found 
to be a suitable person, ‘the District 
Judge could appoint any other suitable 
person from the Muslim Community as 
a Mutawalli. It is argued that the Dis- 
trict Judge was the persona designata 
under the waqf-deed who alone could 
appoint a Mutawalli out of the descen- 
dants of the two daughters (if found sut- 
able) or from outside and that the Civil 
Judge or the Additional Civil Judge could 
not exercise this power after the civil 
death of Nigar Begum. In our opinion, in 
view of the subsequent - developments 
that tock place this clause dic not come 
into play After the migration of Nigar 
Regum to Pakistan, the Mutawalliship 
vested in the Custodian and he started 
managing the property in that capacity 
under tre Evacuee Law. Subsequeatiy he 
purpzrted to transfer the office ci Muta- 
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‘ appellant moved the 


‘sion that if the Mutawalli for 
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walli to the dtfendant-arneliant and for 
two years the defer.dant-appellart manag- 
ea that property as de fact.» Mvutawalli, 
During this period, according to the plain- 
tiff, he committed various ae ts of rnis- 
conduct and neglect of duty and did not 
maintain proper accounts and show them 
to the plaintiff when a request to this 
effect was:made by him. The plaintiff, 
therefore, thought it necessary tc file a 
Suit against him for- rendition of accounts 
and for his removal from the office of 
Mutawalli. In these circumstances. the 
question as to who out of the descendants 
of the two daughters of the weaqif was a 
suitable person to be appointed as Muta- 
walli could not be determined by the’ 
District Judge in a summary manner on 
a miscellaneous application moved before 
him as was held by the Full Bench of 
this Court in AIR i945 “All 261 (FB) 
(supra), This matter could only be decid- 
ed in a regular suit and that regular suit 
under Section 15 could be filed only in 
the court of the Civil Judge, Lucknow. 


17. To put the record straight, we 
may, however, mention that during the 
pendency of this appeal the defendani- 
District Judge, 
Lucknow for his appointment as Muta- 
walli under the above provision of the 
waqf-deed. Under an ex parte order pass- 
ed by him the District Judge appointed 
him a Mutawalli, Trat order was. bow- 
ever, challenged in re vision Rled by the 
plaintiff-respondent. D learned Judge of 
this Court allowed ibe revision and re- 
manded the case, When tae raatter came 
before another District Judge, he did not 
think it proper to make an appointment 
by virtue of the above provision comtal i- 
ed in the waaqf-deed in view of this case 
pending between the parties in which the 
entire matter was involved. Under these 


.circumstances, the plea raised on behalf 
` of the defendamt-appellant that the Dis- 


trict Judge alone could make this ap- 
pointment and that the Civil Judge had 
rio jurisdiction in this matter cannot be 
accepted. 


18. It may also be pointed out 
that the waqf-deed also contains a provi- 
the time 
being does not rasintain preper accounts 
or commits a breach of trust. he shall be 
liable to be removed by the Sarkar and 
substituted by another Mutawalli, Obvi- 
ously the word ‘Sarkar’ in this context 
refers to the competent court or the au- 
thority empowered under law to remove 
an acing Miuitawalli. At the time the 
present suit was filed, it was the Cigil 
Judge who was the cemnetent authority 
to do so Thus under the terms of the 
wagf-deed also a suit of the present na- 
ture was to be fled before 2 competent 
authority and the cuestion of appoiat- 
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ment of the Mutawalli by the District 
Judge on the occurrence of a vacancy in 
the office after the death of Nigar Begum 
did mot arise. 


19. The next poiat that was urged 
on behalf of the appellant was that ithe 
evidence on record did mot prove any 
serious misconduct or neglect of duty -n 
the part of the defendant-appellamt so as 
to punish him by removal from the office 
of Mutawalli. The learned Civil Judge on 
a consideration of the entire evidence on 
record found that the defendant-appei- 
lant had misappropriated a sum of more 
than Rs. 5,000 out of the sale considera- 
tion of one of the waaqf properties which 
had been sold in order to pay the capita- 
lised value of the beneficiary’s interest cf 
Nigar Begum evacuee to the Custodian. 
This property was sold for Rs. 20,500. 
The cash amount that was paid by the 
defendant-appellant to the Custodian in 
several instalments totalled to Rupees 
15,387.37 P. The balance of the sale price 
amounting to Rs, 5,112.63 P., was not ac- 
counted for by the defendant. His allega- 
tion that he paid another sum of Rs. 4,200 
ta the Custodian after the final order of 


the Deputy Custodian General dated Ist - 


December, 1959, Ext. A-172 (at pp. 273-75) 
has not rightly been accepted by the trial 
Court. This order is quite clear and it 
leaves no room for doubt that there was 
no occasion for amy further payment by 
the defendant-appellant after this order. 
He did not produce any receipt or file any 
other documentary evidence about the 
alleged payment subsequent to this order. 
The letter Ext. A-12 dated January 19/29. 
which the defemdant-appellant received 
in reply to his letter, does not show that 
any amount was deposited by the defen- 
dant after December 1, 1959, In fact, he 
did not file a copy of his own letter which 
was replied to under this letter by the 
Evacuee Department. If he had done so, 
it would have revealed the context in 
which the defendant-appellant had re- 
quested the Government of India to re- 
fund the sum of Rs, 19,200 realised by the 
Custodian (partly in cash paid by the de- 
fendant-appellant and partly by adjust- 
ment of the profits of waqf property col- 
lected by the Custodian while he was 
managing this property) as capitalised 
value of the beneficiary interest of Nigar 
Begum evacuee. But ne did not cleverly 
choose to file a copy of his letter and 
built an argument on the vague terms of 
the reply sent by the Government. of 
India, vide Ext. A-12. We have, therefore. 
no hesitation in agreeing with the learn- 
ed Civil Judge that the amount of Rupees 
5,000 and odd had béen misappropriated 
by the defendant-appellant. 


20. It has further beer found by 
the learned Civil Judge that the defen- 
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dant-appellant did not maintain proper 
accounts of the income and expenses re- 
lating to this wagi. It may be stated that 
the terms of the waqf-deed are very 
Strict regarding the maintenance of ac- 
counts and it has been specifically provid- 
ed therein that every beneficiary aud 
even a member of the Muslim Community 
would be entitled to see the accounis 
which a Mutawalli has been enjoined to 
maintain properly, Im the present case, 
the defendant-aprellant was not prepar- 
ed to show those accounts either to the 
plaintiff directly or through the interven- 
tion of th: Sunni Central Board of Wagqis 
to which a complaint was made by tne 
plaintiff and then a notice was issued by 
the Board to the defendant to produce 
the accounts. His reply to that notice was 
that the Board had no jurisdiction in the 
matter. He did not file any accounts with 
his written statement or before the dice 
of issues. It was only at a very late stage 
that he filed some accounts, The trial 
court appointed a Commissioner to exa- 
mime those accounts. The Commissioner 
without going into the disputed items 
which he was not authorised to adjudi- 
cate upon and accepting the accounts at 
their face value noted several irregulari- 
ties in those accounts. Some of these 
irregularities were to the effect that 
though the individual items of expenses 
were less, their total had been inflated. 
The learned counsel for the appellant 
contended that the defendant is not a 
very educated person or well up in ac- 
countancy and if some discrepancies have 
crept in the maintenance of accoumts by 
him, it does not necessarily mean a failure 
of duty on his part. Irregularity in maia- 
taining accounts is different thing fron 
dishonesty in those accounts. The irregu- 
larities pointed out by the Commissioner 
in the accounts submitted by the defen- 
dant clearly show that he has not honest- 
ly kert those accounts. 


21. Some other failures on the 
part of the defendant in carrying out his 
duties as Mutawalli under this waqf have 
also been noted by the learned Civil 
Judge. He found that he had not spent 
money over the specified charities mei- 
tioned in the waqf-deed such as Arabic 
School at Nadwa, Orphanage of Mumtaz 
Hasan, Muslim University, Aligarh and 
Arabic School at Deoband Sharif. They 
are well known institutions and they are 
still in existence. The defendant admit- 
tedly did not pay the earmarked sums 
to these institutions. On the other had, 
he tried to represent that he made those 
payments to some other institutions. Qo- 
viously` he was not authorised to do so 
and his failure to pay money to these 
institutions amounted to a breach. of trust 
on his part, Some other lapses on his 
part have also been noted by the learned 
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Civil Judge. But in our opinion, the 
above three lapses are serious enough 


to custify his removal from that office. 
22. The last question that remains 
for our consideration is: whether the 
pla ntiff was a suitable person after the 
removal of the defendant. At the time 
the decree was passed by the trial court 
nothing was brought out against the 
plaintiff so as to disentitle him to hold 
the office of Mutawalli. except that he 
had in the past been insane for some 
time. The learned Civil Judge, however, 
noted that he was sane at that time aad 
he was fit to discharge duties ‘as Muta- 
walli. But during the pendency of this 
appeal he has again become insane, Under 
these circumstances, we do not think that 


it would be in the interest of this waaqf- 


to appoint the plaintiff as Mutawalli who 
admittedly is am insane person at nreset 
and even if he reeovers after some time, 
he mav again develop this disease. Hence 
some other suitable person has to be ap- 
pointed. o 

23. Under the Muslim Waatfs Act, 
as it stands after its being amended in 
1971, the Sunni Central Board sf Wadqts 
is the competent authority to make that 
appointment, In this case the Civil Judge 
in whose court the suit was filed prior to 
that amendment is seized of that matter 
and so the appointrnent has to be made 
by him. He can of course take the heip 
of the Board by giving a motice to that 
body and asking it to suggest some suit- 
able names out of whom the appoint- 
ment has to be made by him. In tne 
meantime, the Receiver who is holding 
charge of the property shall continue to 
hold that charge. 


24. We accordingly -allow this ap- 


peal in part. We confirm the decree pass-. 


ed by the trial court im so far as it relates 
to the removal of the appellant from the 
office of the Mutawalli, but set it aside in 
so far as it relates to the appointment of 
the plaintiff-respondent as Mutawalli in 
his place. The Civil Judge shall now 
make a fresh appointment, In the circum- 
stances of the case parties shall bear their 
own costs in this Court. 


Appeal partly allowed. 
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Index Wote:— (A) Evidence Act 
(1872), Ss. 90 and 90-A (as amended by 
U, P. Civit Laws (Amendment) Act of 
1954) — Presumption (of genuine execu- 


- tion of 20 years old registered document) 


i 


on production of certified copy — Can it 
arise wheu the document fer is basis of 
suit or defence? No; in view cf S. 90-A 
(2). (Para $) 

Index Note:— (B) Hindu Law — Co- 
sharer — In exclusive pocsession without 
open hostility against another co-sharer 
-— Can former claim title by adverse pos- 
session against the latter? No. (X-Ref:— 
Adverse possession — Acquisition of title 
by ouster}. 


Brief Note:—(B) Elder brother’s name 
being mutated in the records, his receiv- 
ing of rents etc. of the property and the 
subsequent mutation in the name of 
elder brother’s heirs is evidence which 
by itself does not prove open hostile act 
against the co-sharers. AIR 1971 SC 1337; 
AIR 1957 SC 314. Rel. on. 

(Paras 17 to 19) 

Cases Referred: Chronological Paras 
AIR 1971 SC 1337 = 1971 (Supp) SCR 
181, Shambhu Prasad Singh v. Mst. 
Phool Kumari . 17 
AIR 1957 SC 314 = 1957 SCR 195, P. 
Laxmi Reddy v. L. Laxmi Reddy 18 


_ Radha Krishan and G., N. Singh, for 
Appellants; IS. C. Saxena and Swami 
Dayal, for Respondents. 


ASTHANA, J.:— This is an appeal 
by the defendants from the judgment 
and decree cf the learned Civil Judge of 
Agra decreeing the plaintiff-respondents’ 
suit for partition of their half share in a 
shop situate in Kumari Bazar, Agra, fully 
described at the foot of the plaint. 


2. A reference to the following 
pedigree would be convenient for under- 
Stsnding the controversy between the 
parties:— . 

(See Pedigree on p. 390) 


3: The plaintiffs, . Shri Bhagwan 
and Mahabir Prasad, who are the son and 
grandson, respectively. of Babu Lal come 
to the court with the allegation that the 
shop in dispute was the joint ancestral 
property of Babulal and his elder brother 
Har Narain, it having devolved upon 
them on the death of Smt... Recti Devi, 
their mother. It was further alleged that 
the, shop in question was joint property 
of Smt. Reoti Devi’s father Debi Das and 
her uncle Angan Lal, It was also alleged 
by the plaintiffs that the elder brother 
Har Narain, was a very clever person, 
while Babulal was a simple and easy go- 
ing person and it was Har Narain, -who 
cleverly manipulated transactions in 
order to claim the whole of the shop for 
himself by first fabricating a sale decd 
dated 18-6-1916 as having been executed 
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by Smt. Reoti Devi, conveying half share 
in shop in dispute, and then a will alleg- 
edly executed by Smt. Reoti Devi on 


2-5-1927 bequeathing the other half of 


the shop to him. The plaintiffs definitely 
alleged in the plaimt that Smt. Reoti Devi 
did not execute either of these two docu- 
ments and even if she executed them, 
she having no right or authority for con- 
veying the property in dispute, which 
was ancestral and joint property of the 


parties, meither the sale deed nor the will. 


affected the rights of the plaintiffs. The 
plaintiffs then alleged that at first Har- 
narain was: managing the properties in 


- dispute and realising rent and after his 


death his son Ram Swarup managed the 
properties but Babulal was being paid 
his share of profits by them. It was fur- 
ther alleged that after the death of Ram 
Swarup his widow Smt, Atar Devi amd 
her sons Om Prakash, Prahlad and Lalla, 
who were the defendants, refused to pay 
the share of profits to the plaintiffs and 
refused to recognize that the latter were 
co-sharers and having right in the shop 
in dispute and-on a demand having been 
made by the plaintiffs for rendering ac- 
counts and for partitioning the shop they 
refused, hence the suit for partition of 
their moiety share in the shop in dispute 
and for rendition of accounts. 


4 
on the pleas that the shop in dispute was 
the self-acquired property of Angan Lal, 
who gifted it to his niece Smt. 
Devi by executing a deed of sift dated 
10-3-1912 amd thus Smt, Reoti Devi be- 
came absolute owner of the shop in dis- 
pute amd she had every right to transfer 
it as she wished; that on 18-6-1916 Smt. 
Reoti Devi executed a sale deed in res- 
pect of half share of the shop in favour 
of Harnarain who got his name mutated 
in the Municipal records and started 
realising rents. Then by a will dated 2-5- 
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Reoti. 


The defendants resisted the suit . 


-Atar Devi. 


1927 Smt. Reoti Devi bequeathed the 
other half share in the shop to Harmarain, 
thus Harnarain became full owner of the 
shop in. dispute and the plaintiffs had no 
share in it; that it was Harnarain and 
Ram Swarup and after their death Smt. 
the widow of Ram Swarup, 
who always remained in possession of the 
Shop in dispute to the exclusion of the 
plaintiffs and realised all the rent from 
the tenants in the shop without sharing 
the income with the plaintiffs: that Har- 
naraim in 1943 executed a registered 
Tamliqnama in favour of Smt. Atar Devi, 
his daughter-in-law, conveying absolutely 
the shop in dispute to her; that the plain- 
tiffs had no right for asking for accounts 
of profits from the defendants and that 
in any view. of the matter the defendanis 
py their adverse possession extinguished 


. the right and.title of the plaintiffs, “it any, 
-ìn the shop in dispute, 


5. Above then, briefly, are the 
main pleadings of the parties. The learn- 
ed Civil Judge, trying the suit, framed as 
many as ten issues on the pleadings of 
the parties. The main issue was issue No. 
5 to the. effect “whether Mst. Reoti Devi 
was the absolute owner of the property 
in suit and after her death Harnarain be- 


came .absolute owner of the property in 
` suit? If so, its effect?” The other imper- 


tant issue was issue No. 3 to the effect 
“Whether the suit was barred by Arti- 
cles 142 and 144 of the Limitation Act?” 
The third material issue was “whether 
the plaintiffs claim for rendition of ac- 
counts was not maintainable?” It is not 
necessary to mention the other inciden- 
tal issues which arose-‘inasmuch as all the 
evidence, documentary and oral on re- 
cord, was comsidered by the learmed Civil 
Judge in resolving the three main issues 
mentioned above. It may, however, - be 
mentioned here that two definite issues 
Nos. 9 and 10 were framed on the ques- 
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tion of the due execution of the will 
dated 2-5-1927 and on the question whe- 
ther the sale deed dated 18-6-1916 was 
a forged document: and was not executed 
by Smt. Reoti Devi. These issues stood re- 
solved on the consideration and scrutiny 
of the evidence in the decision of issue 
No. 5. 


6. The learned Civil Judge on a 
detailed scrutiny of the evidence on re- 
cord and after a mature consideration of 
all the facts and circumstances and the 
law applicable came to the conclusion 
that Smt. Reoti Devi was the absolute 
owner of the shop in dispute having ac- 
quired it by virtue of a deed of gift dated 
10-3-1912 executed by Angan Lal, whose 
self-acquired property the shop-in dis- 
pute was. But the learned Judge found 
that neither the sale deed dated 18-6-1916 
nor the will dated 2-5-1927 was proved 
to have been executed by Smt. Reoti 
Devi. He further found on a consideration 
of the material evidence on record that 
the defendants on whom was the onus to 
establish ouster of the plaintiffs, who 
were co-sharers, failed to discharge that 
onus and the plaintiffs’ right and title to 
half share im the shop im dispute was. not 
extinguished. The issue on, the claim of 
rendition of accounts was decided against 
the plaintiffs, the learned Judge having 
found that there was no satisfactory evi- 
dence. on record that it were the defen- 
dants who had always realised the rent 
in the face of the assertion of the plain- 
tiffs themselves that they had received 
their share: of rent sometimes and at 
other times they themselves realised it. 
The result was that the plaintiff's, suit 
for partition by metes and bounds of half 
share im the shop in dispute stood decreed. 
The learned Judge did not grant any de- 
cree for rendition of accounts though in 
his order he has not said that the plain- 
tiffs’ suit for relief of. rendition of ac- 
counts stood dismissed. 


7.. From the above decree of the 
learned Civil Judge, as said above, the 
defendants have filed this appeal, while 
the plaintiffs have filed a cross-objection 
in respect of the refusal of the relief for 
rendition of accounts. 


8. We have heard Sri Radha 
Krishna at some length in support of the 
appeal on behalf of the defendants-appel- 
lants. On a careful scrutiny of the mate- 
rial evidence on record, oral and docu- 
mentary we have come to the conclusion 
that the findings recorded by the court 
below do mot require any interference as 
the appellants failed to make out a case 
for review of those findings. We think 
that on the evidence on record the defen- 
dants failed to establish the ouster of the 
plaintiffs, who were co-sharers. Likewise 
the defendants failed to establish their 
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substantive case that Smt. Reoti Devi ex- 
ecuted the sale deed dated 18-6-1916 amd 
the will dated 2-5-1927 in favour of Har- 
narain. Since we are in agreement with 
the findings. recorded by the learned 
Judge of the court below on these crucial 
questions, which have been reiterated in 
the appeal, it is mot necessary for us to 
embark upon a detailed scrutiny and ap- 
praisal of ‘the evidence, but certainly we 
feel it our duty to briefly state our rea- 
sons for confirming those findings, 


9, On the question of the due exe- 
Gution of the sale deed dated 18-6-1916 
by Smt. Reoti Devi it is sigmificant to 
notice that without proving the loss of 
the original sale deed the defendamts pro- 
duced in evidence a certified copy of the 
sale deed issued from the office. of the 
Registrar. The certified copy shows that 
the original bears the thumb impression, 
of the executant. Without going into the 
complexity of the legal question as to the 
admissibility of the certified copy with- 
out proof of the loss of the original, we 
find that there is hardly any credible evi- 
dence adduced on behalf of the defen- 
dants to prove its execution by Smt. 
Reoti Devi. Realising this weakness in the 
defendants~appellants’ case their learned 
counsel fell back upon Section 90 of the 
Indian Evidence Act and contended that 
the document being more than 20 years 
old no proof of it was required and the 
Court should presume that the sale deed 
was duly executed by Smt. Reoti Devi. It 
was submitted that the burden shifted on 
the plaintiffs to prove by positive evi- 
dence that it was a forged document. We 
do not find any substance in this argu- 
ment. The benefit of Section 90 of the 
Indian Evidence Act, as it stood unamend- 
ed would not be available to the defen- 
dants-appellants as the original was not 
produced in evidence, but the learned 
counsel relied upon the amendment made 
to Section 90 by the U. P. Civil Laws 
(Amendment) Act, which permits a pre- 
sumption to be drawn when a` certified 
copy of a document, which has been re- 
gistered under the Registration Act, is 
produced in evidence. However. the U. P. 
Civil Laws (Amendment) Act introduced 
Section 90-A also. Sub-section (2) of this 
mew section lays down that the presump- 
tion shall not be made in respect of any}. 
document which is the basis of a suit or 
of a defence and is relied upon in thel. 
plaint or in the written statement. It is 
mot disputed by the learned counsel for 
the defendants-appellants that the sale 
deed in question was: the basis of the de- 
fence and was relied upon by «ne defen- 
dants in their written statement. Nothing 
therefore, in Section 90 or Section 90-A 
of the Evidence Act as amended by the 
U. P. Civil Laws (Amendment) Act, 1954 
will come to the assistance of the defen 


392 All. [Prs. 9-13] 


dants-appellants and the Court will not 
draw a legal presumption in favour of 
the defendants-appellants that it was exe- 
cuted by Smt. Reoti Devi. 


10. : Coming to the actual evidence 
on record of its execution, it will be 
noticed that the plaintiffs have definitely 
pleaded in their plaint that the sale deed 
in question was fabricated and was never 
executed by Smt. Reoti Devi. They, of 
course, took a plea that Smt. Reoti Devi 
was an old, simple and Pardanashin lady 
and was under the influence of her elder 
son Harmarain, who was a clever and 
cunning person. This plea was taken with 
a view to take the benefit of the pre- 
sumption available to pardanashin ladies 
when executing deeds, a topic on which 
the learned Judge of the court below has 
devoted much time and attention, but we 
do not think it is necessary to base our 
judgment on that circumstance for there 
was some tenability and force in the 
argument of the learned counsel for the 
defendants-appellants that the court be- 
low has misappreciated the law on that 
topic. We would prefer to cursorily exa- 
mine the actual evidence tendered by the 
parties about the execution of the docu- 
ment or how it came into existence. The 
defendamts adduced their evidence first to 
prove the due execution of the sale deed 
by Smt. Reoti Devi. They produced one 
Gyanchand as a witness. He stated “I 
have knowledge of the sale deed. Rewa 
(Smt. Reoti Devi) executed the sale deed 


in my presence. Babulal was a marginal 


witness and is dead. Shiv Prasad was 
present amd is dead. There were two 
others (after reading the document dated 
19-6-1916 the witness said the contents 
of the document executed were the 
same)”. It appears that though the docu- 
ment was executed on 18-6-1916 but it 
was registered on, 19-6-1916 and in the 
record of the statement it is the latter 
date which has been mentioned. From the 
cross-examination it was elicited from 
this witness that he was closely related 
to Smt. Atar Devi, the mother of the de- 
fendants and that he reached there by 
chance when the sale deed was being exe- 
cuted, according to him, by Smt. Reoti 
Devi alias Rewa. It. appears that this wit- 
ness was called mainly for the purpose 
- of proving a deed of relinquishment said 
to have been executed ‘by Babulal in fav- 
' our of Harnarain in regard to some other 
property. In regard to the execution of 
the deed of relinquishment this witness 
definitely asserted that he saw Babulal 
affixing his thumb impression on the 
document in his presence. But when he 
came to prove the execution of the sale 
deed in question though this witness stat- 
ed that he was present but he did not say 
that he saw Smt. Reoti Devi alias Rewa 
affixing her thumb mark on the sale deed. 
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He contented himself by saying that he 
has the knowledge of the sale deed and 
to repeat his words “Benama mere samne 
kiya Rewa ne”. The official Translator has 
translated it as 'Rewa executed the sale 
deed in my presence’. What the witness 
said in his own language appears to be 
very vague. Further, while stating that 
two of the marginal witnesses, Babulal 
and Shiv Prasad, were dead. this witness 
said that there were two others. What 
happened to them, he does not say. In 
fact we find that there were omly three 
marginal witnesses, but according to the 
Statement of this witness, there were 
four. This also shows this witness in a 
bad light as he was not sure how many 
marginal witnesses were there, There is 
no evidence on record that Jagan Prasad 
was dead and no explanation is forthcom~ . 
ing on behalf of the defendants why 
Jagan Prasad was not produced. Consi- 
dering the statement of this witness on 
its merits and finding that he is a close 
relation of the defendants and happened 
by chance at the place where the sale 
deed in question is said to have been: exe- 
cuted, hardly any reliance can be placed 
on the statement of this witness. 


‘11. The plaintiffs examined Madan 


al as their witness. Madan Lal was an 


old servant of Harnarain. This fact was 
not challenged in  cecross-examination of 
the witness. He stated that the sale deed 
in question was prepared in his presence 
by Harnarain, who procured a prostitute 
for impressing her thumb mark upon it. 
There is nothing in the cross-examination 
of this witness which could even remote- 
ly suggest that this witness was telling a 
lie in the witness box. In fact the state- 


ment of the witness that a prostitute or a 


woman of ill-fame was procured by Har- 
marain for that purpose was not challeng- 
ed in cross-examination. 


12. We agree, therefore, with the 
finding of the court below that the de- 
fendanits have miserably failed to’ dis- 
charge their onus in establishing the due 
execution of the sale deed dated 18-6- 
1916 by Smt. Reoti Devi alias Rewa. On 
the other hand, there is sufficient evi- 
dence adduced on behalf of the plaintiffs- 
respondents that the said sale deed was 
got fabricated by Harnarain. 


13. Now we .come to the will 
dated 2-5-1927 set up by the defendants 
for claiming an absolute right to the other 
half share in the shop in dispute. This 
will is said to have been executed by Smt. 
Reoti Devi alias Rewa on 2-5-1927. It is 
admitted that Reoti Devi died om 183-5- 
1927. There is conflicting evidence on re- 
cord as to her state of health about a 
month before her death. On behalf of the 
plaintiffs it has been asserted in evidence 
that she was completely bed-ridden and 
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was not in a sound state of mind at all 
to perform any intelligent act. On behalf 
of the defendants it has been asserted 
that though she was old and infirm but 
was well enough to have executed the 
will on 2-5-1927. Whether Smt. Reoti 
Devi was in a sound state of mind and 
was in good physical condition to have 
executed a will on 2-5-1927 is a question 
which need not detain us as we find other 
features in the evidence on record which 
would show that this document can hard- 
ly be acted upon as a will disposing of 
property and having been duly executed. 
It is significant to note in this connection 
that this will was got registered on 5-l- 
1943, that is about 16 years later. As late 
as that it for the first time saw the light 
of the day. Harnarain got it registered 
and immediately thereafter he executed 
the Tamliqnama in favour of Smt, Atar 
Devi on 13-1-1943, whereby he purport- 
ed to convey the usufruct of the shop in 
dispute to her. This creates a doubt in 
our mind and the registration of this 
document appears to have been sought 
by Harnarain as a document executed by 
Smt. Reoti Devi for the purpose of sup- 
porting the Tamliknama. by laying a 
claim to the whole of the shop, the usu- 
fruct of which was gifted to Atar Devi. 
Be that as it may, it is clear from j 
document, the so-called -will, that the 
beneficiary was Uarnarain. It has come in 
the evidence of Brijmohan a witness for 
the defendants, that Harnarain actively 
participated in the execution of the alleg- 
ed will. He took Brijmohan with him to 
attest the will that would itself be a sus- 
picious circumstance. Before the defen- 
dants could successfully propound this 
will, they were under a duty to dispel 
all the suspicious circumstances. Brij- 
mohan was produced as an attesting wit- 
mess to prove the execution of the will. 
His evidence appears to us to be most 
unconvincing. The will Ext. A-3 on re- 
cord does not show that Brijmohan was 
an attesting witness. Four names have 
been mentioned. by the scribe as attest- 
ing witnesses, namely. Ramchandra, 
Kishan ‘Lal, Babulal and Shiam Lal. We 
find that below their names the first three 
have subscribed their signatures as at- 
testing witnesses, There is a cross mark 
below the name of Shiam Lal, the fourth 
person named by the scribe as an attest- 
ing witness, Then there is signature Des 
low this cross-mark in Mudiya of Brij- 
mohan. It was the case of Brijmohan 
himself that he was ealled by Harnarain 
to sign as a witness to the will. If that 
were true, the scribe would have men- 
tioned the name of Brijmohan as one of 
the attesting witnesses. The claim of Brij- 
mohan ‘that he was called as an attesting 
witness thus becomes doubtful. It has 


come in the evidence on record that 
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Babulal, one of the attesting witnesses, is 
dead, but nothing is known about the 
other two attesting witnesses— Ram- 
chandra and Kishan Lal. Mohammad Na- 
zir Khan, who was the scribe, has also 
not been produced. It is not said that he 
was dead and thus not available. In these 
circumstamces it is not possible to hold 
that the due execution of the will was 
satisfactorily proved. 


14. Even assuming for a moment 
that this document was executed by Smt. 
Reoti Devi alias Rewa, as alleged by the 
defendants, on the tenor and contents we 
find it difficult to hold that it amounts to 
a testamentary disposition of half share 
in the shop in dispute It appears to us 
that the author of the document made an 
arrangement in present and then merely 
expressed a wish that after her death 
Harnarain will preserve the property and 
continue to pay maintenance of Rs. 15 
per mensum of Smt, Prag Devi, wife of 
Babulal, which maintenance was being 
paid by the author herself in her life- 
time. There is no express clause in this 
document bequeathing half share in the 
shop in favour of Harnarain anc vesting 
it in him on the death of `the author. 
Much was tried to be made out by the 
learned counsel for the defendants-ap- 
pellants on the recitals in this document 
that after the author’s death Babulal 
would have no connection or concern 
with the shop in dispute, read with the 
earlier recital that the other half had 
already stood tramsferred by a sale deed 
to Harnarain, as amounting to a disposi- 
tion of the half share in the shop to Har- 
narain. We have already held above that 
Smt. Reoti Devi did not execute any sale 
deed of the half share of the shop in 
1916. A recital in this document of such 
a transaction by itself creates a suspicion 
that it could be the handy work of Smt. 
Reoti Devi. Once it be held that half 
Share in the shop had not been sold to 
Harnarain then the construction sought 
to be placed by the learned counsel for 
the defendants-appellants on the recitals 
as amounting to a disposition of the pro- 
perty falls to the ground. It is well settl- 
ed that a mere recital in a document 
alleged to be a will that a certain heir 
will not get any share in the property of 
the testator does not amount to amy testa- 
mentary disposition, Nothing, therefore, 
will turn upon the recitals in this docu- 
ment that Babulal will have nothing to 
do with the shop in dispute. This discus- 
Sion is sufficient to show that this docu- 
ment Ext, A-3 fails in its object as a 
testamentary disposition im favour of 
Harnarain. We think the court below 
rightly ‘rejected it from consideration as 
conveying title to- the defendants of half 
share in the shop in dispute. 
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15. We having found above that 
the defendants failed to establish that by 
any sale deed executed by Smt. Reoti 
Devi in 1916 half share in the shop in 
dispute was first conveyed to Harnarain 
and the defendants further having failed 
to establish that the remaining half share 
was conveyed to Harnarain by will dated 
2-5-1927, the very foundation of the de- 
fendamis’ claim is knocked out. Though a 
suggestion was made by the plaintiffs 
that the shop in dispute was joint ances- 
tral property amd was not the absolute 
property of Angan Lal so as to have been 
gifted away to Smt. Reoti Devi, we need 
not fof the purpose of deciding this ap- 
peal go into that question as it is not dis- 
puted that even if the shop in dispute 
was an absolute property or ‘Istridhan’ 
of Smt. Reoti Devi, after her death in 
1927 her two sons— Harnarain and Babu- 
lal, would imherit the said shop in equal 
shares, there being no daughter or 
daughters surviving Smt. Reoti Devi, Half 
share in the shop devolved on Babulal 
and the plaintiffs as his son and grandson 
would be entitled to claim half share in 
the shop, the defendants having failed to 
establish that Smt. Reoti Devi had con- 
veyed the shop by transfer or by will to 
Harnarain to the exclusion of Babulal. 


16. Since we have found above 
that no sale deed dated 18-6-1916 -was 
executed by Smt. Reoti Devi, the conten- 
tion put forward by the learned counsel 
for the defendants-appellants that Smt. 
Reoti Devi herself in her lifetime not 
having challenged the sale deed and hav- 
ing made no attempt to have it cancelled, 
it was not open to the plaintiffs to chal- 
lenge it, will hardly have any effect or 
bearing on the case. Likewise the further 
argument that the plaintiffs should have 
` at least asked for a relief in this plaint 
for cancellation of the sale deed has no 
relevance when we have found that the 
- sale deed itself was not executed by Smt. 
Reoti Devi. 


17, The more important question 
which requires our consideration- is whe- 
ther there has been ouster of the plain- 
tiffs as co-sharers and the defendants by 
their adverse possession have prescribed 
a title in themselves to the whole of the 
shop in dispute, The learned counsel for 
the defendants-appellants laid great em- 
phasis on the fact that the name of Har- 
narain was mutated in the Municipal 
papers and after his death that of his son 
Ram Swarup and then that of Smt. Atar 
Devi and submitted that these long stand- 
ing continuous emtries in the Municipal 
papers clearly show that Babulal and his 
branch was completely excluded, The 
learned counsel reinforced this submis- 
sion of his by relying upon a number of 
rent motes executed by the tenants of the 
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shop in dispute in the name of Harnarain. 
It was also submitted by the learned 
counsel for the defendants-appellants that 
for all these years it was Harnarain or 
his branch who realised the rent from 
the tenants of the shop in dispute, the 
latter having attorned to them and not to 
Babulal or the members of his branch. 
The circumstances of the registration of 
the sale deed dated 18-6-1916 under the 
Indian Registration Act was also pressed 
into service operating as constructive 
notice to Babulal and his heirs of the as- 
sertion of title by Harnarain and his heirs 
to the exclusive ownership of the shop in 
dispute. It was contended that the evi- 
dence furnished by the conduct of the 
parties for a long number of years corro- 
borated by documentary evidence com- 
prising mutation of names in Municipal 
registers, execution of rent notes and 
realisation and payment of rent well 
amount to ouster of Babulal and his 
branch assuming that they were co- 
sharers. Much case law was also cited be- 
fore us by the learned counsel for the 
respective parties on this question. We 
meed not encumber this judgment by 
noticing all the cases cited before us as 
it appears to us the law now is well 
settled and crystallized by the pronounce- 
ments of the Supreme Court. The latest 
case which was brought to our notice is 
the case of Shambhu Prasad Singh v. 
Mst. Phool Kumari, (AIR 1971 SC 1337) 
The learned Judges ‘of the Supreme Court 
in para 17 of the reported tudgment at 
page 1345 have. summarised the law. They 
observed:— 


“On the question of adverse posses- 
sion by a co-sharer against another co- 
sharer, the law is fairly well settled. As 
between co-sharers, the possession of one 
co-sharer is in law the possession of all 
co-sharers, Therefore to constitute ad- 
verse possession, ouster of the non-7os- 
sessing co-sharer has to be made out. As 
between them therefore there must be 
evidence of open assertion of a hostile 
title coupled with exclusive possession 
and enjoyment by one of them ‘to the 
knowledge of the other.” 


18. In another decision in the case 
of P. Laxmi Reddy v. L. Laxmi Reddy, 
(AIR 1957 SC 314) the Supreme Court 
held that: 


“It was well settled that in order to 


_ establish adverse possession of one co- 
. heir as against another it is not enough 


to show that ome out of them is in sole 
possession and enjoyment of the profits 
of the properties. Ouster of the non-pos- 
sessing co-heir by the co-heir in posses- 
sion who claims his possesssion to be 
adverse, should be made out. The posses- 


- sion of one co-heir is considered, in law 


as possession of all the co-heirs. When 
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one co-heir is found to be in possession 
of the properties it is presumed to be on 
the basis of joint title. The co-heir in pos- 
session camnot render his possession ad- 
verse to the other co-heir, not in posses- 
sion merely by any secret hostile animus 
on his own part in derogation of the 


other co-heirs’ title. It is a settled rule of | 


law that as between co-heirs there must 
be evidence of open assertion of hostile 
title coupled with exclusive possession 
and enjoyment by one of them to the 
knowledge of the other so as to consti- 
tute ouster.” 


19. The law as we understand, as 
enunciated by the Supreme Court, is that 
merely exclusive possession by one co- 
sharer even though he enjoys all the 
profits will not amount to an ouster of the 
other co-sharer not in possession unless 
there was evidence to establish that the 
co-sharer in possession had asserted open 
hostile title and based his exclusive pos- 
session thereon. We have, therefore, to 
find out from the evidence on record in 
the instant case whether Harnarain had 
at any stage or his- heirs at any stage had 
made any opem assertion of hostile title 
and claimed on that basis that they were 
in exclusive possession of the shop in 
dispute. It should be borne in mind in 
this connection that Harmarain was the 
elder brother. Babulal, it is the common 
case of the parties, was a sort of gentle- 
man at large and an easy going fellow, 
who did not care about the affairs of 
management of the family property. If 
in this circumstance Harnarain actually 
managed the family properties, got his 
name mutated in the Municipal aces 
realised rents having procured rent notes 
in his favour from the tenants, it would 
not have created an impression on the 
mind of Babulal and the members of his 
branch that Harnarain was in exclusive 
possession amd enjoyed ‘the profits on the 
basis of any hostile title or on the asser- 
tion of any hostile title. It is not unusual 
to find in Hindu joint families the name 
of the elder member being entered in 
official records and third persons dealing 
with him as the owner of the property. 
Such a conduct on the part of the eldest 
member of the family has never been 
regarded by the junior members of the 
family as assertion of amy hostile title to 
the exclusion of all other members of the 
family. It has come im evidence in the 
instant case that some time even rent 
was realised by Shri Bhagwan, one of 
the plaintiffs. The own wiimess of the 
defendants Brijmohan in his statement 
said that Harnarain used to make month- 
ly payment to Babulal. No explanation 
whatsoever is forthcoming on behalf of 
the defendants as to in what connection 
the payments: were being made. A sug- 
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gestion was made by their learned coun- 
sel that regular monthly payments were 
made to Babulal umder the arrangement 
evidenced by the will Ext, A-3. This ex- 
planation appears to us devoid of all 
force. The arrangement evidenced by Ext. 
A-3 the will, is for payment of mainten- 
ance of Rs, 15 to Babulal’s wife Smt. 
Prag Devi and that arrangement was to 
come im force obviously after the death 
of Babulal who died comparatively at a 
younger age, Brijmohan defendants’ wit- 
ness, definitely asserted that the regular 
payments were made to Babulal. It is 
thus clear that those payments must have 
been nothing but the payments of the 
Share of profits or the rental income from 
the family properties including the shop 
in dispute. Shanker Lal, a tenant in the 
shop in dispute, was produced as a wit- 
ness by the plaintiffs. He stated that -he 
paid rent some time to Shri Bhagwan son 
of Babulal also. Nothing has been elicit- 
ed in his cross-examination to discredit 
his testimony. The plaintiff Shri Bhag- 
wan, who appeared as a witness, also as- 
serted that he used to receive his share 
of -profits from Harnarain. This statement 
of his has not been challenged in cross- 
examination. We think. what we hava 
mentioned above, without anything more 
im evidence, is sufficient to demonstrate 
that the finding recorded by the learned 
Judge of the court below on the issue of 
adverse possession and ouster is a good 
finding not liable to be interfered in this 
appeal. 


20. Now there remains to consider 
the cross-objection filed by the plaintiffs- 
respondents questioning the validity of 
that part of the judgment of the learned’ 
Judge of the court below by which he 
refused to grant a decree for rendition 
of accoumts. We have heard the learned 
counsel for the plaintiffs-respondents and 
we find no force in the cross-objection, 
In the face of the own admission of the 
plaintiffs that they used to receive their 
share of -profits and in the light of the 
other evidence which has come on ithe 
record that Babulal when he was aliva 
was receiving his share of the profits and 
the plaintiffs themselves some times 
realised the rent, no question of rendition 
of any.accounts arises. The court below 
rightly, while deciding issue No. 4, rex 
jected the claim of the plaintiffs calling 
for an account from the defendants. Th 
cross-objection is, therefore, liable to be 
dismissed. 


“21, Before we part with this case, 
we make it clear that the decree as fram- 
ed by the court below is only a prelimi- 
nary decree for partition and, if neces- 
sary, further inquiry would be made þe- 
fore giving separate possession of half of 
the shop in dispute to the plaintiffs as 
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envisaged by sub-rule (2) of Rule 18 of 
Order 20 of the Civil Procedure Code. 
22. The result is that the appeal 
as well as the cross-objection stand dis- 
missed with costs. 
Appeal dismissed. 
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SETH, J.:— Ganga Prasad has come 
up in appeal against the judgment of a 
learned Single Judge of this Court, dated 
15th November, 1973, dismissing his peti- 
tion for relief under Article 226 of the 
Constitution. In that petition, Ganga Pra- 


FR/GR/C745/74/GNB 





Ganga Prasad v. Asadullah (Seth J.) 


A.L R. 


sad prayed for a writ of mandamus and 
claimed that the respondents, who were 
either members of the Municipal Board, 
Faridpur, or claimed to be such members, 
be directed not to take part in a meeting 
that had been convened for 16th Septem- 


ber, 1973, for considering the motion of 


no-confidence against the petitioner. 


2. General election for electing 
members of the Municipal Board took 
place on 30th May, 1971. In that election 
15 persons, including Sri Nathu Lal, were 
declared elected as members of the Board 
Subsequently, in the month of June, 1973, 
the petitioner (Ganga Prasad), who was 
an outsider was elected as the President 
of the Board. The total strength of the 
Board thus was 16 i.e. 15 members and 
a President. After election of members, 
election petitions were filed, challenging 
the election of Nathu Lal and Asadullah. 
However, in this case we are concerned 
only with the controversy arising as a re- 
sult of Nathu Lals election. Election of 
Nathu Lal was challenged on the ground 
that he was mot eligible to seek election 
for a seat reserved for scheduled caste. 
Election petition, challenging the election 
of Nathu Lal, was allowed on 21st May, 
1973, and after setting aside his election, 
the Tribunal declared a casual vacancy, 
Being aggrieved, Nathu Lal filed writ pe- 
tion No. 4089 of 1973 before this Court 
and obtained the following interim order 
on 16th July, 1973. 


“Issue notice, Stay operation of the 
ee order dated 21-5-1973, mean- 
while 


In that petition Nathu Lal neither im- 
pleaded the President, nor the Municipal 
Board, nor the District Magistrate, Ba- 
reilly, as a party. It appears that in the 
meantime, some members of the Board 
contemplated initiation of proceedings for 
expressing no-confidence in the petitioner 
and for ousting him from office and the 
petitioner suspected that Nathu Lal was 
one of such persons. Accordingly, on 16th 
August, 1973, the petitioner, with a view 
to prevent Nathu Lal from participating 
in any move to oust him from office, filed 
an application in writ petition No. 4089 
of 1973, praying that. he be impleaded as 
a party and that the interim order dated 
16th July, 1973, be vacated. Learned 
counsel appearing for Nathu Lal took 
time for opposing the prayer made in the 
aforesaid application. In the meantime, 
on the same date, i.e. 16th August, 1973, 
8 members of the Board delivered to the 
District Magistrate, a notice of their in- 
tention to move a motion of no-confidence 
against the petitioner. Consequently. a 
meeting for considering the motion of no- 
confidence against the petitioner was con- 
venmed for 16th September, 1973. Applica- 
tion made by the petitioner on 16th Au- 
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gust, 1973, for being impleaded as a party 


in writ petition No, 4089 of 1973 and for 
vacating the stay order dated 16th July, 
1973, was, after being opposed by Nathu 
Lal, rejected on 3rd September, 1973, on 
the ground that he was not a necessary 
party to those proceedings. Thereafter, on 
5-9-1973, the petitioner filed a petition 
under Article 226 of the Constitution, 
praying that Nathu Lal be prevented 
from participating in the meeting which 
had been convened for considering the 
motion of no-confidence against the peti- 
tioner, as his election had already been 
set aside and he was not competent to 
act as member of the Board. The peti- 
tioner also made an application for inte- 
rim relief. This court permitted Nathu 
Lal to participate in the meeting schedul- 
ed for 16th September, 1973, but directed 
that until further orders, the presiding 
officer should not declare the result of 
that meeting. In due course, the meeting 
for considering the motion of no-confid- 
ence against the petitioner was held on 
16th September, 1973, but as directed by 
this Court, its result was not announced. 
When the writ petition came up for final 
hearing, it was urged on behalf of the 
petitioner that its decision should be post- 
poned till such time as writ petition No. 
4089 of 1973, filed by Nathu Lal is not 
decided. According to him, if that peti- 
tion was dismissed, it would conclusively 
establish that Nathu Lal was not compe- 
tent to participate in the meeting held on 
i6th Sept., 1973, and the motion of no- 


confidence could not, in law, be carried ` 


against the petitioner because of his vote. 
The learned single Judge held that in 
view of the interim order dated 16th July, 
1973, in writ petition No. 4089 of 1973 on 
16th September, 1973, Nathu Lal was 
fully competent to- participate in the 
meeting convened for considering the mo- 
tion of no-confidence against the petition- 
er and the fact that the petition filed by 
him is ultimately dismissed and it is found 
that his election had been rightly set 
aside will not in any way affect the vali- 
dity of the proceedings in that meeting. 
Accordingly, the learned single Judge re- 
fused to adjourn the hearing and dis- 
missed the writ petition, Being aggriev- 
ed, the petitioner filed the present special 
appeal and prayed that the judgment of 
the learned Single Judge be set aside and 
the petition filed by him be allowed. 


3. it appears that after the writ 
petition filed by the petitioner was dis- 
missed on 15th November, 1973, the re- 
sult of the meeting held on 16th Septem- 
ber, 1973, was declared on 22nd Novem- 
ber. 1973. It was announced that the mo- 
tion had beem carried by 9 votes to 8 and 
the casual vacancy occurring in the office 
of the Municipal Board was also notified 
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under Section 56 of the Municipalities 
Act on 22nd December, 1973. The peti- 
tioner then moved am application in the 
present special appeal and got. the writ 
petition amended. He claimed a further 
relief that the motion of no-confidence, 
passed in the meeting held on 16th Sep- 
tember, 1973 amd communicated to him 
on 22nd November, 1973, should also be 
quashed, 


4, It may be mentioned at this 
Stage that at the time of the hearing of 
this appeal, we were informed that writ 
petition No. 4089 of 1973, filed by Nathu 
Lal, in which the interim order dated 16th 
July, 1973, had been passed, has since 
been dismissed and this court has held 
that his election had been rightly set 
aside by the Election Tribunal as he was 
not entitled to contest on a seat reserved 
for Scheduled Caste. Learned counsel for 
Nathu Lal informed us that a special 
appeal against the judgment in writ peti- 
tion No. 4089 of 1973 is also pending þe- 
fore this Court, It was suggested that this 
appeal may be heard along with the spe- 
cial appeal, filed by Nathu Lal, but the 
learned counsel appearing for Nathu Lal 
objected to this suggestion and urged that 
this appeal should be heard and disposed 
of without waiting for a decision in Nathu 
Lal’s case. For the purposes of this ap- 
peal, therefore, we will proceed on the 
footing that subsequent to the decision of 
the writ petition giving.rise to this ap~ 
peal, the writ petition No. 4089 of 1973, 
filed by Nathu Lal stands dismissed and 
that this court has affirmed the decision 
of the Election Tribunal, setting aside 
Nathu Lal’s election. 


5. Main question that arises for 
comsideration in this case is about the 
effect that this Court’s interim order 
dated 16th July, 1973, in writ petition No. 
4089 of 1973, staying the operation of the 
order dated 2lst May, 1973, passed by the 
Election Tribunal, had on -Nathu Lal’s 
right to participate in the meeting for 
considering the motion of mo-confidence 
held on 16th September, 1973. It is sub- 
mitted on behalf of Nathu Lal, which 
submission has found favour with the 
learned Single Judge, that the result of 
the order dated 16th July, 1973, staying 
dated 2ist 
May, 1973, was that so long as that order 
stood, everyone had to proceed on the 
footing that the order dated 21st May, 
1973, setting aside Nathu Lal's election 
and declaring casual vacancy did not 
exist. Accordingly, Nathu Lal was entitl- 
éd to act as a member on 16th Septem- 
ber, 1973, when the meeting for consi- 
dering the motion of no-confidence 
against the petitioner was held. Even if 
the stay order dated 16th July, 1973, 
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stood vacated when writ petition No. 
4089 of 1973 was ultimately dismissed, 
such vacation of the stay order could not 
have a retrospective operation so as to 
invalidate the resolution passed in the 
meeting held on, 16th September, 1973. 
The submission made on behalf of the 


appellant, on the other hand, is that the - 


stay order dated 16th July, 1973, could 
not in law, and in fact did not, confer 
upon Nathu Lal a right to participate in 
the meeting held on 16th September, 
1973, which right he had already lost as 
a result of his election being set aside 
specially when the order setting aside 
his election has been affirmed by this 
Court, Nathu Lal was thus not competent 
to participate in the meeting held on 16th 
September, 1973 and any motion of no- 
confidence carried because of his vote 
would be illegal. The interim order dated 
16th July, 1973, could not, in these cir- 
cumstances, be so construed so as to con- 
fer upon Nathu Lal a right which he did 
not possess under the law. 


© 6. In this connection, it will be 
useful to refer to a Division Bench deci- 
sion of this Court in Special Appeal No. 
865 of 1972 (1962 ?) decided on 8th April, 
1962. That Special Appeal had been filed 
against the: judgment of a Single Judge 
since reported in 1963 (7) Fac LR 30, in two 
‘connected petitions, Narottam.. Saran v. 
State and Abdul Kayum v. State. That 
decision has been relied upon not only by 
the learned Single- Judge for. supporting 
his judgment but also by learned counsel 
for both the parties in support of their 
respective arguments. In that case a meet- 
ing for considering a motion of no-con- 
fidence against Abdul Kayum, the Presi- 
dent of the Municipal Board. had been 
fixed for 3rd October, 1962. On lst Octo- 
ber, 1962 two members of the Board, Na- 
rottam Saran and Radhey Shyam. filed 
a petition under Article 226 of the Con- 
stitution alleging that according to their 
information, the State Government was 
going to make an order for their suspen- 
Sion so that they may be disabled from 
participating in the meeting scheduled 
for 3rd October, 1962, They prayed that 
the State Government should be restrain- 
ed from making any such: order, 
also made am alternative prayer that if 
the State Government had already pass- 
ed such an order its operation be stayed. 
The writ petition was listed for admission 
on 3rd October, 1962, when the Standing 
Counsel produced the file of the 
Government which indicated that the 


orders for suspending Narottam Saran. 


and Radhey Shyam had already been 
passed in Government files on Ist Octo- 
ber, 1962, but till then the same had not 
been communi¢ated to the two members, 
After perusing the Government files this 
Court admitted the writ petition of Na- 
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“rottam Saran and made the following 


order: — 


“Until further orders, the order of 
the State Government dated October 1, 
1972. suspending pending enquiry Norot- 
tam Saran and Radhey Shyam from the 
office of the Members of the Municipal 
Board, shall remain inoperative and the 
judicial officer appointed to preside over 
the meeting to be held today at 3 p.m. 
(Munsif, Amroha) for considering the 
motion of no-confidence against the Pre- 
sident, is directed to allow Narottam 
Saran and Radhey Shyam: to participate 
in the said méeting and to cast their vote 
or against the said no-confidence mo- 
ion.” 


Narottam Saran and Radhey Shyam, 
armed with aforesaid order of the High 
Court, participated in the meeting for 
considering the motion of no-confidence 
against Abdul Qayum on 3rd October, 
1962, and contributed to its being carried. 
Abdu! Qayum then filed a writ petition 
before the High Court, questioning the 
validity of the no-confidence motion on 
the ground that Narottam Saran and 
Radhey Shvam had already been suspend- 
edand as: such they were debarred from 
exercising their rights as members of the 
Board. Any resolution expressing no- 
confidence against the petitioner, passed 
as a result of their vote was illegal. Both 
the petitions, namely, that filed by Narot- 
tam Saram and another as also that filed 
by Abdul Qayum, were listed together 


- for hearing before a learned Single Judge. 


The petition filed by Narottam Saran and 
Radhey Shyam was got dismissed as hav- 
ing become infructuous and the stay 
order dated 3rd October, 1962, was vacat- 
ed with effect from the date of dismissal 


‘of the writ petition. The petition filed by 


Abdul’ Qayum was also dismissed on the 
ground that the resolution of no-confi-~ 
dence passed against him on 3rd Octo< 
ber, 1962, was not vitiated by reason of 
the fact that Narottam Saran and Radhey 
Shyam who'had been suspended by State 
Government on Ist October, 1962, parti- 
cipated in the meeting, Abdul Qayum 
then filed a special appeal. It was urged 
on his behalf that Narottam Saran and 
Radhey Shyam had been suspended under 
the orders of the State Government. They 
were incompetent to vote in the meeting 
for considering the motion of no-confi- 
dence and the.interim order passed by 
this Court could not validate their votes. 
In support of this submission learned 
counsel relied upon the general principle 
that interim orders made by a High. Court 
cannot confer any: validity on invalid 
acts. It could- merely maintain the status 
quo. Accordingly, the stay order made by 
the learned Single Judge could not have 
the effect of validating the votes cast by 
Radhey Shyam and Narottam Saran, 
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which, after it was found that the order 
Suspending them, was correct, were ob- 
viously invalid. Consequently, the reso- 
lution expressing no-confidence against 
Abdul Qayum was vitiated. Learned 
Judges, who heard the special appeal, 
accepted the proposition that if a state of 
thing exists in which some act or position 
as it exists, is illegal, interim order made 
by the Court will not cure that illegality 
and give that thing or act a legal basis. 
They, however, observed that the afore- 
mentioned proposition did not apply to 
the facts of the case before them. They 
pointed out that merely because a sus- 
pension order was made in the files of the 
Government, it did mot mean that the 
two members stood suspended even be- 
fore that order was communicated to 


them, Accordingly, the effect of the inte- - 


rim order was that the State Government 
was incapacitated from serving the sus- 
pension ‘order on the two members, The 
two members of the Municipal Board, 
factually as also in law, continued te be 
members of the Board; entitled to exer- 
cise all the powers as such, till they were 
actually suspended. Since in that case the 
operation of the order passed by the State 
Government had been stayed before the 
suspension order was served upon the 
two members, the Government had been 
incapacitated from serving that order. So 
long as the suspension order was mot 
served, the true legal position was that 
the two members continued to be the 
members of the Board and they coulc 
exercise their rights as such members. No 
question of curing any illegality or giving 
a legal basis to an illegal act or thing. on 
the basis of the interim order passed by 
the High Court, arose. It will thus be seen 
that in that case the court expressed a 
clear opinion that any interim order 
.passed by the High Court cannot provide 
a legal basis for an act or thing which 
would otherwise be illegal. Omne more 
argument advanced by the learned coun- 
sel for Abdul Qayum in that case was 
that once an interim order was vacated 
it should be taken as if it mever existed. 
Accordingly, after the interim order was 
vacated, it should be taken that Narottam 
Saram and Radhey Shyam were not com- 
petent to function as members on the 
date on which the meeting for consider- 
ing the motion of no-confidence was held. 
This plea was also rejected by the Divi- 
sion Bench and it was held that when the 
interim order was subsequently vacated, 
it did mot mean that it was never passed 
or that it never existed. The order vacat- 
ing the interim order was non-existent 
even prior to the date on which it was 
actually vacated. 


7. In the case of Ved Singh v. As- 
sistant Sub-Divisional Officer, (AIR 1965 
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All 370), Ved Singh a Pradhan of a Gaon 
Sabha was removed by an Assistant Sub- 
Divisional Officer, exercising the powers 
of the State Government under Section 
95 (1) (g) (iii) of the U. P. Panchayat Raj 
Act. Being aggrieved by the aforesaid 
order of removal, Ved Singh filed a peti- 
tion under Article 226 of the Constitution, 
before the High Court, and obtained the 
following interim orders: — 


, “Issue notice. Let an ad interim order 
issue.staying operation of the order made 
by respondent No. 1 dated 26-5-59 ” 
Under the law, a person who has been 
removed from the office of Pradhan is 
disentitled for being re-elected and re- 
appointed to that office. for a period of 5 
years. However, om the basis of the inte- 
rim order. quoted above, Ved Singh 
sought re-election. The Election Tribunal 
set aside his election on the ground that 
notwithstanding the interim order passed 
by the High Court, as Ved Singh had 
been removed from the office of Pradhan, 
he was not qualified to seek re-election. 
Ved Singh challenged that order by 
means of another petition under Arti- 
cle 226 of the Constitution. While dealing 
with that petition this Court observed as 
follows:—- . 


“Coming to the other appeal concern- 
ing the order passed by the Election Tri- 
bunal setting aside the appellant's elec- 
tion, we find that it was fightly set aside 
because the appellant was unconditional- 


- ly disqualified and remained disqualified 


motwithstanding the ad interim order of 
stay of operation. What was stayed was 
only operation of the order of removal; 
the order itself was mot deemed net to 
exist. The ad interim order was prospec- 
tive; what was further required to be 
done, or what could further be done, was 
not to be done. Only what remained to be 
done was staved. not the effect of what 
had already come into existence. The re- 


-mov.al was the immediate effect of the 


order and nothing was required to ba 
done to bring it about. As soon as the 
order was passed the appellant stood re- 
moved and as soon as he was removed 
he became disqualified. The disqualifica- 
tion was simultameous with the removal; 
it was the automatic consequence of the 
removal, His being subject to the dis- 
qualification was the effect of law and it 
was not open to this Court without in- 
fringing the law to say that he would noi 
remain subject to the disqualification 
during the pendency of the writ petition. 


Actually this Court did not order 
that he would mot remain subject to the 
disqualification. Consequently he  couid 
not contend that by virtue of the stay of 
the operation of the order the disqualifi- 
cation which was automatic also remain- 
ed suspended. The disqualification was 
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for a fixed period of five years and had 
to remain im force for all the five years 
and could not remain in force for a day 
longer or for a day less, This also shows 
that it was not possible for any authority, 
even this Court, either to curtail the 
period of disqualification or to suspend it. 
What was really stayed by this Court 
was execution of the order of removal, 
the order of removal remained intact but 
any act to be dome on account of the 
order of removal was prohibited from 
being done. The disqualification was nol 
an act to be done at all; it was, as we 
said above, am automatic legal effect 
of the order. Therefore, the appellant re- 
mained subject to the disqualification in 
spite of the interim order and could not 
offer himself for election.” 


Proceeding further the learned Judges 
expressed the view that when on a dis- 
missal of the petition for a writ, the inte- 
rim order was vacated, it did not have 
retrospective effect and it could not be 
urged that the interim order would be 
deemed not to have been passed at all. 


8. Thus we find that both these 
Division Benches consistently take the 
view that if by means of an interim 
order, this Court stays operation of the 
impugned order, it merely prohibits 
something to be done in consequence of 
that order in future. It does not have 
effect of doing ‘away with the legal effect 
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which has already flown from it. It may _ 


be that if something is done in contra- 


vention of the stay order it 
may be ignored from considera- 
tion. Moreover, such an order if va- 


cated does mot stand vacated with retros- 
pective effect and it cannot be deemed 
as if the order had never been passed. 


9. Let us now apply the afore- 
mentioned principles to the facts of the 
present case. As soon as the Election Tri- 
bunal set aside the election of Nathu Lal 
and declared a casual vacancy, the legal 
effect of that order was that Nathu Lal 
ceased to be a member of the Board and 
could not in law act as such member. 


Accordingly. applying the principle that an-. 


interim order passed by this Court can- 
mot provide a legal basis for an otherwise 
illegal act, we find that in this case, as it 
was ultimately held that Nathu Lal’s 
election was illegal, he was not compe- 
tent to act as the member of the Munici- 
pal Board and any interim order passed 
by this Court could not provide a legal 
basis for the claim of Nathu Lal to act 
as such member. Facts of Abdul Qayum’s 
case, (1963) 7 Fac LR 30 (Al) (supra) 
decided by this Court ere quite distin- 


guishable. In that case im order to be 
legally effective the suspemsion orders 
passed by the Government, had to be 


communicated to the members concerned. 
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However, before those orders could be so 
communicated, the High Court suspend- 
ed their operation, thereby prohibiting 
any further action under those orders. It 
was, therefore, not open to the State Gov- 
ernment to communicate its orders to the 
members concerned. So long as.the sus- 
pension orders were not communicated 
to the members, in law, they continued 
to be the members of the Board and 
could function as such members. In the 
circumstances, their functioning as mem- 
bers of the Board was quite legal. That 
was not a case where Narottam Saran and 
Radhey Shyam had actually ceased to ‘be 
members of the Board and were deemed 
to be such members on the basis of any 
interim order, passed by the Court. In 
other words, the interim order passed by 
this Court did not purport to provide a 
legal basis for any illegal action of the 
two members, who so long as the suspen- 
sion orders were not served upon them 


were legally eampetent to function as 
such members. 
10. In the case before us, we find 


that it cannot be disputed that the effect 
of the order passed by the Election Tri- 
bunal setting aside Nathu Lal’s election 
was that, in lew, he ceased to be a mem- 
ber of the Boerd. In the circumstances,’ 
his continued functioning as member of 
the Board could not be considered to be 
legal. The interim order passed by this 
Court, therefore, could not provide a 
basis for legalising his action of partici- 
pating in the meeting held on.16th Sep- 
tember, 1973. 


11. Learned Advocate-General ap- 
pearing for Nathu Lal then contended 
that under Article 226° of the Constitu- 
tion, this Court has ample jurisdiction to 
issue, during the pendency of a writ peti- 
tion, interim writs. It can issue positive 
direction to various officers and persons 
which have to be obeyed. Viewed in this 
light, one would find that the interim 
order dated 16th July, 1973, in writ peti- 
tion No. 4089 of 1973 was made with a 
view to enable Nathu Lal to function as 
member of the Board, The interim order 
should, therefore, be construed as an in- 
terim direction to all concerned to per- 
mit Nathu Lal to act as a member of the 
Board, notwithstanding that his election 
had been set aside. So long as the inte- 
rim order stood, the officer presiding over 
the meeting held on 16th September. 1973 
could mot disallow Nathu Lal from parti- 
cipating in the meeting. Nathu Lal de- 
rived his authority to function as mem- 
ber of the Board under the directions 
issued by this Court in exercise of its 
powers under Article 226 of the Constitu- 
tion. In the circumstances, participation 
of Nathu Lal in the meeting held on 16th 
September. 1972 could not be said to be 
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unauthorized. Even if for argument’s 
sake, it be accepted (we do not propose 
to express any opinion on this point) that 
this Court can issue directions of the na- 
ture as contended by the learned Advo-~ 
eate-General, but then the directions issu- 
ed by the Court in any particular case, 
will have to be interpreted in the light 
of the facts and circumstances of that 
case, If in the writ petition filed by Nathu 
Lal it was open to the High Court to 
issue a direction of the type mentioned 
by the Advocate-General, it was equally 


open to it to issue interim directions or 
writs in the writ petition filed by the - 


present petitioner. True nature of the 
effect to interim directions issued bw the 
High Court would emerge only on a com- 
bined reading of the directions issued in 
both the cases. If, however, it is found 
that the subsequent direction of the court 
runs counter to the direction issued by 
it earlier, the subsequent direction will 
supersede the earlier one. 


12. On 16th July, 1973, this Court 
passed an interim order in writ petition 
No. 4089 of 1973, staying the operation 
of the order, setting aside Nathu Lal’s 
election and as urged by the learned Ad- 
vocate-General, it may, for nurposes of 
arguments, be construed as a direction 
authorizing Nathu Lal to perform the 
functions of a member of the Municipal 
Board, When the present petitioner made 
an application for being impleaded as a 
party in that petition, it should, in case 
the interim writ or the final writ to be 
issued in that case was going to affect his 
interest or legal rights, mormally have 
been allowed. However, when that ap- 
plication was opposed and 
the ground that the petitioner was not a 
necessary party to those proceedings, it 
meant that at that stage the High Court 
clearly indicated that the directions con- 
tained in the interim order passed by it 
in Nathu Lal’s writ petition, were not to 
affect any right of the petitioner. In the 
context, the interim order dated 16th 
July, 1973, could merely be construed as 
a direction enabling Nathu Lal to act as 
a member, subject to the condition that 
it would not, as against the petitioner, 
clothe Nathu Lal with any legal autho- 
rity so as to affect petitioner’s ' rights. 
Moreover, subsequently, the petitioner 
himself filed the writ petition from which 
the present appeal arises and made a re- 
quest that it be directed that the meet- 
ing scheduled to be held on 16th Sep- 
tember, 1973, may not take place. In that 
connection this Court made an order to 
the effect that the meeting for consider- 
ing the motion of nom-confidence may 
take place on 16th September, 1973, but 
its result would not be announced. This 
obviously meant that the court intended 
that in case it was found that Nathu Lal 
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was not entitled to participate in the 
meeting and for that reason the proceed- 
ings got vitiated its result would not be 
announced. In other words, that meeting 
would be considered to be invalid, If on 
the other hand the writ petition was ulti- 
mately dismissed, the result could be an= 
nounced. Jt is obvious that this direction, 
was issued for protecting actual legal 
rights of both the parties and not for 
conferring upon 2 party a right which he 
did not possess. Even if some additional 
right had been conferred on Nathu Lal 
under this Court’s order dated 16th July. 
1973, that stood modified by subsequent 
orders, the mecessary implication of which 
was that validity of Nathu Lal’s partici- 
pation and its effect on the meeting held 
on 16-10-73 would depend upon the final 
outcome of the two writ petitions. It is 
therefore mot open to Nathu Lal now to 
contend that as he participated in the 
meeting held on 16th September, 1973 on 
the strength of the interim order dated 
l6th July. 1973, it is not open to the peti- 
tioner to question the validity of the 
motion of non-confidence on the ground 
to participate 
in it. 

13. Learned Advocate-General, then 
relied upon Section 113 (2) of the U. P. 
Municipalities Act which runs thus:— 


“No disqualification, gr defect in the 
election, nomination or appointment. of 
a person acting as a member of a Board 
or of a committee appointed under this 
Act, or as the (President or the Chair- 
man, as the case may be) of a meeting of 
a Board or of such committee, shall be 
deemed to vitiate amy act or proceeding 
of the Board or of the committee, if the 
majority of the persons present at the 
time of the act being done, or proceed- 
ings being taken, were qualified and duly 
elected (or nominated) members of the 
Board or committee.” 


He contends that even if Nathu Lal was 
disqualified, as is being claimed by the 
petitioner, his case, in substance, is that 
the proceedings in the meeting held on 
16th September, 1973 were vitiated be- 
cause a person who was not qualified to 
act as a member participated in it. As 
provided in Section 113 (2) of the Muni- 
cipalities Act the resolution passed at that 
meeting would not be vitiated and the 
same cannot be quashed. In our opinion, 
provisions of Section 113 (2) apply to 
only such cases where a person bona, 
fide acts as a member of the Board on 
the authority of his election, nomination 
or appointment etc, but subsequently it 
is found or held by a competent authority 
that there was some disqualification or 
defect in his eléction, nomination or ap- 
pointment. In our opinion, this section 
does not apply te a case where a person 
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participates in the meeting of the Board 
or its committee even after his election, 
nomination or appointment has been set 
aside in accordance with law. In this case 
after the election of Nathu Lal had been 
set aside, he could not participate in the 
meeting of the Board. As mentioned 
above, neither did the interim order pass- 
ed by this Court on 16th July, 1973, 
clothe him with a legal authority to 
participate in the meeting nor does Sec- 
tion 113 (2) cure the defect arising there- 
in. n 


14. It is not disputed that Nathu - 


Lal was one of the persons who voted in 
favour of the motion of no-confidence 
and that the motion would have been lost 
if his vote had not been taken into con- 
sideration. The no-confidence motion 
passed in the meeting held on 16th Sep- 
tember, 1973 and communicated to the 
petitioner on 22nd November, 1973, can- 
not, in the circumstances, be said to have 
been validly passed. 


- 15. The appeal, 
ceeds and is allowed with 


therefore, suc- 


set aside and the. writ petition filed by 
Ganga Prasad is allowed. The impugned 
resolution passed in the meeting held on 
16th September, 1973 and communicated 
to the petitioner on 22nd November, 1978, 
is quashed. 


. Appeal allow ed, 
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Index Note:— (A) T, P. Act (1882), 
(as amended in U. P.), S. 106 and S. 111 
(h) — Notice to determine lease and 
notice te quit — Distinction. 


Brief Note:— (A) The distinction be- 
tween a notice to determine the lease and 
the notice to quit is that in the former 

‘the notice-giver purports to determine 
the lease on the expiry of the requisite 
period and after the expiry of that period 
the lessee would be bound to quit and if 
he does not he would stay only as a tres- 
passer and in the case of a notice to quit 
the lessee is required to vacate after the 
expiry of the requisite period and on the 
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costs., The. 
judgment of the learned’ Single Judge is 
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expiry of that period the lease would 
determine by operation of law under 
S. 111 (h) even though the notice does not 
expressly state about such determination. 

(Para 6) 


Index Note:— (B) T. P. Act (1882), 
(as amended in U. P.), S. 106 and S. 111 
(h) — Notice terminating tenancy from 
date of notice — Lessee required to vas“ 
cate on expiry of thirty days from date 
of service of notice — Notice is invalid. 


Brief Note:— (B) A notice terminat- 
ing the tenancy from the date of the 
notice and requiring the lessee to vacate 
the premises on the expiry of thirty days 
from the date of service of the notice on 
the lessee is invalid as it terminates the 
tenancy at a point of time which is in vio- 
lation of S. 106 and leaves no scope for 


. the application of S. 111 (h). AIR 1963 All 


581, Rel. on; AIR 1971 All 302, Approved. 
- (Paras 10, 15, 18) 


Index Note:— (C) T, P. Act (1882) 
(as amended in U. P.), S. 106 and S. 111 
(h) — Notice by lessor stating that ten- 
ancy is terminated by the notice— Lessee 
to remain in possession for thirty days 
and then to deliver possession to lessor 
— On failure ejectment suit would be fil- 
ed — Notice is valid. 


_ Brief Note:— (C) A notice by the 
lessor stating that the tenancy is termi- 
mated by the notice and so after receipt 
of the notice the lessor can remain in pos- 
session for thirty days upto midnight and 
then should deliver possession to the les- 
sor and on his failure to do so a suit for 
ejectment shall be filed against him is a 
valid notice under S. 106 read with Sec- 
tion 111 (h) and the use of the present 
tense in relation to termination of the 
tenancy does not mean that the tenancy 
was sought to be terminated forthwith. 
(1885) ILR 7 All 899 (FB) and AIR 1963 
‘All 581, Rel. on; AIR 1973 All 198 amd 
AIR 1973 All 165 and 1971 All WR (HC) 
456, Approved; AIR 1965 SC 101 and AIR 
1918 PC 102, Ref; (Observations in 1971 
All WR 456 and AIR 1973 All 198 that 
even if the first part of the notice termi- 
nates the tenancy forthwith and would 
be invalid under S, 106 the subsequent 
part of the notice would be valid as notice 
to quit under S, 111 (h) held obiter and 
not approved); AIR 1958 Ail 729, Expl. 

. (Paras 10, 16, 17, 18) 


Index Note:— (D) T. P. Act (1882), 
(as amended in U. P.), S. 106 and S. 111 
(h) — Notice requiring lessee to vacate 
on expiry of thirty days from receipt of 
notice -— Notice is invalid. 


Brief Note:— (D) A notice requiring 
the lessee to vacate the premises on the 
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expiry of thirty days from the date of 
receipt of the notice is invalid as it simply 
contains a demand for possession and 
does not purport to terminate the temancy. 
(1885) ILR 7 All 899 (FB), Rel. on. 
(Paras 10, 20) 
Index Note:— (E) T. P. Act (1882) (as 
amended in U. P.), S. 106 and S. 111 (b) 
— Notice requiring lessee to vacate on 
expiry of thirty days from service 0 
notice or on failure to vacate ejectment 
suit would be filed — Notice is valid. 


Brief Note:— (E) A notice stating 
that the lessee is given the notice to quit 
or vacate the premises on the expiry of 
thirty days from the date of service of 
the notice failing which a suit for eject- 
ment would be filed against him is a sim- 
ple notice to quit and is valid. 

(Paras 10, 19) 

Index Note:— (F) T. P. Act (1882) (as 
amended in U. P.), S. 106 and S. 111 (h) 
— Notice informing tenant that tenancy 
shall determine on expiry of thirty days 
from the date of service — Notice 1s 
valid. 

Brief Note:— (F) A notice informing 
the tenant that his tenancy shall stand 
determined on the expiry of thirty days 
from the date of service of the notice 
fully satisfies the requirements of 5. 106 
and is valid. (Paras 10, 12) 


Index Note:— (G) T. P. Act (1882) (as 
amended in. U. P.), S. 106 and S. 111 (h) 
— Notice stating that lessor does not 
want to keep lessee as tenant —— Lessee 
required to vacate on expiry of thirty 
days from date of service — Notice is 
valid. | 

Brief Note:— (G) A notice by the 
lessor that he does not want to keep the 
lessee as a tenant and requiring him to 
vacate the premises on the expiry of 
thirty days from the date of service of 
the notice is a composite notice which im- 
pliedly terminates the tenancy and asks 
the tenant to vacate at a point of time in 
consonance with S. 106 and is valid and 
the tenancy should stand determined on 
expiry of the notice under S. 111 (h). 

(Paras 10, 14) 

Cases Referred: Chronological Paras 
AIR 1973 All 165 = 1972 All WR (HC) 
801, Mewalal v. Tara Rami 17 
AIR 1973 All 198 = 1973 Ren CR 137, 
Suraj Prasad v. Kusumlata 17, 18 
AIR 1971 All 302 = 1971 AN WR (HC) 
121, H. Z. Islam v. Rafi 2, 15, 17 
1971 All WR (HC) 456 = 1971 ALl- LJ 905, 
Phool Chand v. Jagdish Pie n 

1 


b 1 5 
AIR 1965 SC 101 = (1964) 5 SCR 239, 
Mangilal v. Sugan Chand | 9 
AIR 1963 All 581 = 1963 All LJ 567, Ah- 
mad Ali v, Jamal Uddin 15 
AIR 1958 All 729 = (1958) ILR 2 All 1, 
Ram Chandra v. Lala Dulichand 18 
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[Prs. 1-3} All. 403 


AIR 1918 PC 102 = 45 Ind App 222, Hari- 
har Banerji v. Ramshashi Rao 8 
(1885) ILR 7 All 899 = 1885 All WN 288 
(FB), Hardley v. Atkinson 7, 20 
S. Misra, for Appellant: S. C. Das, for 
Respondents. 

JAGMOHAN LAL, J.:— The only 
point that arises for decision in this se- 
cond appeal is the validity or otherwise 
of a notice under Section 106, Transfer of 
Property Act, which was served in this 
case by the plaintiff-respondent on the 
defendant-appellant. i 


2. In present days of scarcity of 
accommodation litigation between land- 
lord and tenant has greatly increased. 
Most of the litigation centres round the 
question of the validity of the notice by 
means of which the tenancy is sought to 
be put an end to by the landlord. Though 
the general principles governing the vali- 
dity of such motices have fairly . been 
settled by the decisions of the Supreme 
Court and Full Bench and Division Bench 
decisions of this Court, in some individual 
cases discordant observations have been 
made by some learned Judges, The refer- 
ence of this second appeal to this Bench 
is.also the result of some divergent views 
expressed by two learned Judges of this 
Court in their decisions while considering 
the validity of the individual notices that 
came before them for interpretation. 
Though the learned single Judge who re- 
ferred this second appeal to a Division 
Bench has not noted those decisions con- 
taining the divergent views, we are told 
by the learned counsel for the appellant 
that the reference is to H. Z. Islam v. 
Mohd. Rafi reported in 1971 All WR (HC) 
121 = (AIR 1971 All 302) decided by K. 
B. Asthana, J. and Phool Chand v. Jag- 
dish Prasad reported in 1971 All WR (HC) 
456 decided by C. G. P. Singh J. As the 
question is of general importance usually 
arising in litigation of this nature, we 
propose to consider it in detail for the 
guidance- of the subordinate courts. 


3. The tenancy which was sought 
to be determined under the notice in 
question issued by the landlord was a ' 
month to month tenancy for a purpose 
other than agricultural or manufacturing 
purpose governed simply by Section 106 
and there being no contract or local law 
or, usage to the contrary governing that 
tenancy. The relevant provision of Sec- 
tion 106 relating to such tenancy lays 
down that a lease of immovable property 
for a purpose other than agricultural or 
manufacturing purpose shall be deemed 
to be a lease from month to month, ter- 
minable, on the part of either lessor or 
lessee, by fifteen days’ notice expiring 
with the end of a month of the tenancy. 
This section has beer amended- in its ap- 
plication to our State. The amended sec- 
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tion provides that such lease shall be ter- 
minable on the part of either lessor or 
lessee by thirty days’ notice. The section 
further lays down that every notice under 
this section must be in writing, signed by 
or on behalf of the person giving it. and 
either be sent by post to the party who 
is intended to be bound by it or be ten- 
dered or delivered personally to such 
party, or to one of his family or servants 
at his residence, or (if such tender or 
delivery is not practicable) affixed to a 
conspicuous part of the property. 


4, From the above provision it is 
evident that this section firstly lays 
down a rule of presumption that in the 
absence of a contract or- local law or 
usage to the contrary, a lease of immov- 
able property for purposes other tham 
agricultural or manufacturing purposes 
shall be deemed to be a lease from month 
to month. In the second place, it lays 
down how such a lease would be termin- 
able. The mode of such termination as 
provided in this section is by a thirty 
days’ notice given by the lessor or les- 
see. It further provides that the notice 
shall be in writing sent by or on behalf 
of the person giving it. Lastly it pres- 


cribes the mode of service of that notice. ` 


But the section does not prescribe any 
form of.the notice or the actual language 
that is to be used im drafting that notice. 
So long as the essential conditions laid 
down in this section are complied with 
and the notice expressly or impliedly 
gives out the intention of the notice- 
giver to terminate the lease it will be 
a valid notice to determine the lease on 
the expiry of the requisite period of the 
notice. 


5. There is another provision con- 
tained in Section 111 (h) which is also 
relevant in this conmection. It provides 
that a lease of immovable property de- 
termines on the expiration of a notice to 
determine the lease, or to quit, or of in- 
tention to quit, the property leased, duly 
given bv one party to the other. This 


_ clause (h) speaks of three types of noti- 


ces: (1) a notice to determine the lease, 
(2) a notice to quit, and (3) a notice of 
intention to: quit. It is obvious that a 
notice of intention to quit will in the 
mature of things emanate from the les- 
see and not from the lessor while the 
other two types of notices can emanate 
either from the lessor or from the lessee. 
This clause, however, does not lay down 
what type of tenancy can be determined 
by ome or the other type of the notices 
mentioned in it. In fact, this clause 


speaks only about the point of time at, 


which the lease would determine as is 
evident from the use of the word ‘on’ in 
the beginning of this clause and not the 
word ‘by’. By using the words ‘duly 
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given’ this clause leaves the notice-giver 
to find out for himself from the terms of 
the lease or/and from other provisions of 
law as to which type of notice should be 
given and what should be the require- 
ments of that notice to determine the 
lease validly on the expiration of that 
notice. If a lease under its very terms is 
a perpetual lease not terminable by 
either party under any circumstance, ob~ 
viously none of the notices mentioned in 
clause (h) can determine such lease. 
Again, it is conceivable that the lease 
may be for a fixed term of five years 
containing a further stipulation that if 
within one month after the expiry of five 
years’ term of the lease, the lessee gives 
a notice in writing to the lessor to have 
the lease renewed, it shall stand renew- 
ed for another year, and if no such notice 
is given by the lessee within one mont 
of the expiry of the period of lease, the 
lessor may give a notice to quit within 
the next fifteen days, and that if no such 
notice is given by the lessor, the lease 
shall continue as a month to month lease. 
In respect of such a lease it is open to 
the lessee to serve a notice of his inten- 
tion to quit even before the expiry of 
the fixed term of five years by intimat- 
ing the lessor that he did not want to 
have the lease renewed and that he 
would quit the premises on the expiry of 
five years’ term. If he wants to have the 
lease renewed, he has an option to give 
a notice in writing to the lessor within 
one month after the expiry of five years’ 
term and thereafter the lease shall stand 
renewed for another year. It is also open 
to him not to give any such notice and 
just to keep quiet. In that case it will be 
for the lessor to give a notice to quit on 
the expiry of five years and one month 
and such a notice to quit should be given 
within fifteen days from that time. In that 
notice the lessor can fix any reasonable 
time calling upon the lessee to quit with- 
in that time. If he also does not give that 
motice, the lease would continue as a 
month to month lease. In a lease of this 
nature a notice of the intention to quit 
given by the lessee, and on his failure to 
apply for remewal of lease, a notice to 
quit issued by the lessor would be an 
appropriate notice. A notice to determine 
lease is hardly necessary. 


6. The two usual types of notices 
as contemplated by clause (h) of Section 
111 are designated as notice to determine 
lease and notice to quit. But meither this 
clause mor any other provision in the 
Transfer of Property Act lays down the 
form of any of these notices or the real 
distinction between them, Je the judg- 
ments, of the courts also sometimes the 
two expressions are used indiscriminate- 
ly. The real distinction between these 
two notices as can be understood from 
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their captions is that in a pure notice to 
determine the lease the notice-giver pur- 
ports to determine the lease on the ex- 
piry of a period stated therein which 
should be in accordance with the law 
governing that lease and he need ask 
no more from the lessee. After the ex- 
piry of that period the lessee would be 
under a legal duty to quit and if he does 
not do so, he would stay there at his own 
risk not as a lessee but as a trespasser. 
In a case of notice to quit given by the 
lessor, the lessee is required to vacate or 
quit the premises after the expiry of the 
time mentioned in that notice which 
should. be in accordance with the re- 
quirement of law or the contract govern- 
ing the lease, and on the expiry of that 
time the lease would determine by ope- 
ration of law under Section 111 (h) even 
though the notice does not expressly 
state about such determination. 

li In Bradley v. Atkinson, (1885) 
ILR 7 All 899 (FB) a notice to quit has 
been deseribed in the following words at 
page 902, which appears to be based on 
some English decision : 

“A notice to quit has been described 
as a certain reasonable notice required 
by law, or by custom, or by special 
agreement, to enable either the landlord 
or the tenant, or the assignees or repre- 
sentatives of either of them, without the 
consent of the other, to determine a ten- 
ancy from year to year, from two years 
to two years, or other like indefinite 
period.” 


It was further observed that 


“Documents of this kind must be 
certain, at all events in respect of the 
date of the determination of the tenancy; 
in other words, there must be a clear and 
explicit intimation to the tenant as to 
the date after which he will, if he re- 
mains in occupation of the premises, be- 
come a trespasser.” 


8. It was held by thë Privy Coun- 


cil in Harihar Banerji v. Ramshashi Roy, 
(AIR 1918 PC 102) that principles laid 
down in English decisions as to what 
would be a valid notice to quit are 
any applicable to cases arising in 
India. 


9. It has also been held that noti- 
ces should be liberally construed not 
with a desire to find fault in them which 
would render them defective but to con- 
struct ut res raagis valeat quam pareat 
doe. But a liberal construction of a 
notice which would deprive the tenant of 
the facility of having the benefit of the 
minimum time allowed by Section 106 for 
vacating the premises, is not permissible 
as was observed by the Supreme Court 
in Mangilal v. Sugan Chand Rathi, 
(AIR 1965 SC 101). 
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10. Bearing in mind these general 
principles let us examine some of the 
usual types of notices that come before 
the court and in that connection also 
consider the notice which is involved in 
the present second appeal. These cases 
oe obviously illustrative and not exhaus- 
ive. 

A. You are hereby informed or you 
are given this notice that your tenancy 
shall stand determined om the expiry of 
thirty days from the date of service of 
this notice. 

B. You are informed that your tën- 
ancy will determine on the expiry of 
thirty days from the date of service of 
this notice and you are called upon to 
vacate the premises on the expiry of the]. 
said period of notice failing which a suit 
for ejectment shall be filed egainst you. 

C. I do not want to keep you as my 
tenant. You are therefore given this 
notice and required to vacate the premi- 
ses om the expiry of thirty days from 
the date of service of this notice on you. 

D. Your temancy is terminated with 
effect from today and you are required 
to vacate the premises on the expiry of 
thirty days from the date ¿f service of 
this notice on you. 

E. Your tenancy is terminated and 
you are required to vacate the premises 
on the expiry of thirty days from the 
date of service of this notice failing which 
a suit for ejectment shall be filed against 
you. 

F. You are given this notice to quit 
or vacate the premises on the expiry of 
thirty days from the date of service of 
this notice failing which a suit for eject- 
ment shall be filed against you. 

G. You are required to vacate the 
premises on the expiry of thirty days 
from the date of receipt of this notice. 

11. These illustrative notices have 


- been framed on the basis cf the amend- 


ed Section 106. A  correspordiny notice 
under the unamended section can be 
suitably adapted by using the expression 
“on the expiry of current tenancy (pre- 


_ferably stating the. last date of the ten- 
‘ancy month on which the tenant is re- 


quired to quit) and taking care to sea 
that the interval between that date and 
the date of service of the notice on the 
tenant is at least clear 15 days, In such 
cases there is again a conflict of opinion 
if only the last date of the current tern- 
ancy month is to be mentioned as the 
date for vacating the premises or the 
first date of the mext month can also he 
stated withcut rendering the notice in- 
valid. For the purposes of this appeal we 
need mot notice that conflict. We shall 
now consider these various tvpes of noti- 
ces seriatim and see in which category 
the motice which is the subicct-matter of 
this appeal falls. 
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. 12. A. This type of notice fully 
satisfies the requirements of Section 106 
and is a valid notice. It is not mecessary 
for the landlord to demand possession 
from the tenant. because after a valid 
termination of his tenancy it is the duty. 
of the tenant himself to vacate the pre- 
mises. 


13. B. This type of notice is a 
composite notice of termination of lease 
and notice to quit. A notice terminating 
the tenancy may include a demand for 
possession and that does not make the 
notice invalid if the notice purports to 
terminate the tenancy in accordance with 
the requirements of Section 106. So this 
type of notice is also free from any legal 
defect. 


14. C. A notice of this type is also 
a composite notice. It impliedly termi- 
nates the tenancy and asks the tenant to 
vacate the premises at a point of time 
which is in consonance with the provi- 
Sions contained in Section 106. The ten- 
ancy would stand determined on the ex- 
piry of the notice under Section 111 (h). 
It is a valid notice. l 


15. D. A notice of this type be- 
sides terminating the tenancy also com- 
bines a demand for possession from the 
tenant for which he is allowed thirty 
days time. A notice of this type came 
for consideration in 1971 All WR (HC) 121 
(supra). It was held by K. B. Asthana, J. 
following the Division Bench decision in 
Ahmad Ali v. Jamal Uddin, (AIR 1963 AJI 
581) that this notice was invalid as it 
purported to terminate the tenamcy at a 
point of time which was not in confor- 
mity with the provision contained in Sec- 
tion 106. As pointed out by the Bench in 
that case, there is a distinction between 
terminating the tenancy at once and call- 
ing upon the tenant to deliver possession 
after thirty days and term'natng the 
tenancy after thirty days. In the former 


ease the relationship of landlord and 


tenant comes to an end at once and the 
tenant is given a right to remain in pos- 


session for thirty days either as a licen- - 


see or as a tenant on sufferance. whereas 
in the latter case he remains a tenant for 
thirty days. It was argued before Asthana 
J. in 1971 All WR (HC) 121-that the first 
part of the notice which purported to 
terminate the tenancy with effect from 
the date of the motice may be ignored 
and the remaining part of the notice may 
be treated as a valid notice to quit which 
would determine the tenancy under Sec- 
tion 111 (h) after the expiry of thirty 
days from the date of service of that 
notice. This argument was repelled, and 
in our opinion rightly. if we may say so 
with all respect to the learned Judge, by 
Asthana J. If a lessor by his own act ex- 
[ licitly purports to terminate the tenancy 
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through a notice given by him to deter- 
mine the lease at a point of time which 
is in violation of Section 106, the demand 
for possession combined in the same 
notice which allows the tenant requisite 
time of thirty days before vacating the 
premises, cannot be deemed to be a duly 
served notice to quit so as to determine 
the tenancy at the correct time by opera- 
tion of law under Section 111 (h). In such 
a case the faulty act of the lessor in ter- 
minating the tenancy at a wrong point 
of time leaves no scope for the applica- 
tion of Section 111 (h) and thereby valid- 
y determines the lease under Section 
106. A tenant is entitled to stay as tenant 
for thirty days after the receipt of a 
notice from the lessor to determine the 
lease under Section 106. When the lessor 
terminates that lease with effect from the 
date of notice, ‘the grace allowed to the 
lessee to stay for thirty days before 
vacating the premises reduces him to the 
status of a licensee or a tenant on suffer- 
ance, which is in contravention of the 
law, As such a notice of this type would 
be an invalid notice and the case of 1971 
ip v (HC) 121 has been correctly de- 
cided. 


16. E. The notice which is tke 
subject-matter of the present appeal falls 
in this category. It contained the follow- 
ing words as translated in English: 

“Your tenancy is terminated by this 
notice, So after receipt of this notice you 
can remain in possession for thirty days 
upto the midnight and then deliver pos- 
session to the motice-giver and on your 
failure to do so a suit for ejectment shall 
be filed against you.” š 


17. The notice that came for inter- 
pretation before the Division Bench ‘a 
1971 All WR (HC) 121 (supra), that which 
came before C. S. P. Singh J. in 1971 All 


‘WR (HC) 456 (supra), the one that came 


before K. B. Asthana J. in Suraj Prasad 
v. Kusumiata, (AIR 1973 All 198) and 
that which came before K. H. Srivastava 
J. in Mewa Lal v, Tara Rani, (AIR 1973 
All 165), were also similarly worded. AJl 


- such notices were held to be valid. It was 


held in all these cases that the use of the 
present tense in relation to termination of 
the tenamcy refers to the present act of 
giving the notice by means of which the 
tenancy was sought to be terminated 
and it did not mean that the tenancy was 
sought to be terminated forthwith or 
with effect from the date of motice. On 
the other hand, the demand for posses- 
sion combined in that notice requiring 
the lessee to vacate the premises on the 
expiry of thirty days clearly indicated 
that the tenancy was meant to be termi- 
nated om the expiry of that period which 
would also follow by operation of law 
contained in Section 111 (h). In our opin- 
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ion also a notice of this type in which the 
present notice also falis, will be a valid 
notice of termination of lease under Sec- 
ition 106 read with Section 111 (b). 


18. It may however be stated that 
both C. S. P. Singh J. in 1971 All WR 
(HC) 456 and K. B. Asthana J. in AIR 
1973 All 198 after holding that the use of 
the present tense did not mean that the 
tenancy was sought to be terminated 
forthwith and as such it did not invali- 
date that notice, went to consider an 
alternative argument advanced on behalf 
of the lessor. They appear to be of the 
view that even if by the use of the pre- 
sent tense it is inferred that the lessor 
intended to terminate the tenancy forth- 
with and as such the notice as a notice 
of termination of lease was invalid, it 
can still be justified as a valid notice to 
quit which allowed requisite time to the 
tenant for vacating the premises and 
which by operation of law would deter- 
mine the tenancy at the appropriate time 
under Section 111 (h). For the purpose of 
the decision of those cases this alterna- 
tive argument was in the nature of obiter 
dicta. It has however given a ground to 
the learned counsel for the appellant be- 
fore us to argue that the mere fact that 
in the notice in question the present 
tense has been used without specifically 
Stating that the termination of the ten- 
ancy was to take effect from the date of 
notice is of mo consequence and if the 
motice is construed in that manner it will 
be an invalid notice under Section 106 
and thereafter the latter portion of this 
motice which contains a demand for pos- 
session after allowing requisite time to 
the lessee to vacate, cannot validly put 
an end to the relation of the landlord and 
tenant under Section 111 (h). We are pre- 
pared to accept that this argument has 
some force in it, We have also observed 
‘above that if a notice to determine the 
tenancy purports to do so at 2 _ wrong 
point of time in violation of the’ provi- 
sions of Section 106, the demand for pos- 
session combined in the same notice could 
nut be treated as a valid notice to quit 
so as to determine the tenancy at the cor- 
rect time under Section 111 (h). We are 
however unable to subscribe to the dic- 
tum of C. S. P. Singh J. and K. B. As- 
thana J. in those cases that even if the 
first part of the notice is construed as 
purporting to terminate the tenancy in 
present and as such it is deemed to be 
an invalid motice under Section 106, the 
subsequent part of the notice containing 
a demand for possession on thé expiry 
of the requisite period of thirty days 
would make it a duly served notice to 
quit within the meaning of Section 111 
(h). We are of the opinion that a notice 
of this nature is only a notice of termi- 
nation of the tenancy and it effects that 


Abdul Jalil v. Haji Abdul Jalil (J. Lal J.) 


[Prs, 17-21] All. 407 


termination on the expiry of thirty days 
from the date of service of that notice 
As such the motice is valid. It may be 
stated that in support of their dictum 
both the learned Judges C. S. P. Singh J 
and K. B. Asthana J. relied on a Division 
Bench decision in Ram Chandra v. Lala 
Dulichand, (AIR 1958 All 729). In that 
case the lessor had given an earlier notice 


‘expressly terminating the lease but not 


at the correct point of time contemplated 
by the unamended Section 106. Subse- 
quently he gave another notice in which 
he called upon the lessee to vacate the 
premises and deliver possession of it to 
the plaintiff on a date which complied 
with the requirements of Section 106. In 
the plaint he had relied -on both these 
notices but at the subsequent .stage the 
lessor confined himself only to this later 
notice which was obviously a motice to 
quit without making any specific mention 
about, the termination of lease. The Bench 
also proceeded om the premise that the 
later notice was not at all a notice to 
determine the tenancy expressly or im- 
pliedly but it was simply a notice to quit. 
It was then held that if a notice to quit 
complies with the requirements of Sec- 
tion 106 as regards the time allowed to 
the lessee for vacating the premises, it 
would be deemed to be a valid notice in 
writing within the meaning of Section 
106. and if duly served, it would have 
the effect of determining the tenancy 
under Section 111 (h). So this Bench de- 
cision is of no help to support the view 
that a notice like a notice which falls 
under Category D and purports to termi- 
nate the tenancy in violation of the pro- 
visions contained im Section 106, can still 
bring about a valid termination of lease 
by being treated as a notice to quit under 
Section 111 (h). 


19. ¥, This is a simple notice to, 


“quit and as it satisfies the requirements 


of Section 106 as regards time it will 
validly. determine the tenancy on the ex- 
piry of the period of notice under Sec- 
tion 111 (h). 


20. G, A notice of this type sim~ 
ply contains a demand for possession, It 
dees not evidently purport to terminate 
the tenan cy either expressly or implied- 
ly. In the absence of any thing further so 


as to give a clear and explicit intimation 


to the tenant that if he remains in occu- 
pation of the premises after the date 
mentioned therein, he will become a tres- 
passer, it may not be treated even as a 
valid notice to quit in view of the oser- 
vations made by the Full Bench in (1885) 
ILR 7 All 899 (FB) (supra). 


21. Since the notice in the present 
case falling as it does in category E was 
a valid notice. the courts below righ''y 
decreed the suit for ejectment on its 
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basis and this appeal is without any 
merits in it. The appeal is dismissed with 
costs to the plaintiff-respondent. 

Appeal dismissed. 
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Smt, Sukhdei and others, Appellants 
v. M/s. Naipal Ram Jagannath Prasad, 
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Second Appeal No. 1048 of 1973, D/- 
18-4-1974, against judgment and decree 
passed by H. N. Singh. Ist Addl. Dist. J., 
Varanasi, D/- 17-2-1973. 


Index Note:— (A) Limitation Act“ 


(1963), Art, 1 — “Mutual, open and cur- 
rent account” — A supplying brass sheets 
to B to be converted into vessels and re- 
turned for wages to be paid by A — Ac- 
counts showing the supply and the pay- 
ment of wages — Art. 1 does not apply. 


Brief Note:—(A) Where under agree- 
ment between A and B, A was supplying 
brass sheets to B to be converted into 
vessels and returned to A for wages to 
be paid by A, the accounts showing the 
supply, the return of the finished goods, 
and the payment of wages is not a “mu- 
tual, open and current account” as no 
independent obligations were created be- 
tween the parties in the said transactions. 
The wages payable to B were not in the 
nature of independent obligations arising 
out of independent transactions and hence 
Art, 1 will not apply. AIR 1959 SC 1349, 
Rel. on. (Para 3) 


Index Note:— (B) Limitation Act 
(1963), Art. 91 (b) — Wrongfully detain- 
ing movable property — Raw materials 
supplied from time to time. for manufac- 
ture and return of finished goods — Ac- 


counts kept — Suit for compensation for. 


non-return of material —- Starting point. 


Brief Note:— (B) Where A supplied 
raw materials to B from time to time for 
returning them after converting them in- 
to finished materials, and B did not re- 
turn the materials, finished or unfinished 
and A sued for compensation in respect 
thereof, held, that the suit is basically 
ome on the basis of bailment and is cover- 
ed by Art. 91 (b) of the Act. 
that, in respect of transactions 
nature of bailment of goods or articles, 
regular accounts are also kept does mot 
mean that the claim of a party ceases to 
be a claim based on the contract of bail- 
ment. AIR 1920 All 353 (2) and ‘AIR 1953 
SC 225. Ref. to. ' (Para 5) 


Time runs from the aac when B re- 
fuses to return the material and also fails 
to nay compensation in respect thereof. 
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in the 
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against one another, to agree 


AIR 1934 PC 147 = 


The fact. 


A.I R. 


Till then it cannot be said that B’s de- 
taining the material is unlawful. 
(Paras 5, 8) 
Index Note:— (C) Limitation Act 
(1963), Art, 26 — “Accounts stated” — In- 
gredients of. 


Brief Note:— (C) The expression 
‘Accounts stated” in the article has come 
to acquire a settled meaning. 

The real ingredient of an ‘account 
stated’ is a contract or agreement be- 
tween the parties, who have agreed to 
set off the cross items of the account 
that the 
balance struck is payable from one party 
to amother. (Paras 6, 7) 

Article 26 can become applicable only 


when the account is in writing signed by 


the defendant or his duly authorised 
agent. (Para 8) 

The fact that the plaintiff made up 
its accounts annually and struck balance 
annually does not mean a settlement of 
accounts. AIR 1967 SC 181, Rel. on: AIR 
1959 SC 1349, Distinguished. (Para 8) 


Index Note:— (D) Limitation Act 
(1963), Arts. 1 and 91 — Claim on the 
basis of mutual, open and current ac- 
count governed by Art, 1 — Art. 91 found 
applicable on facts — Court’s duty, 


Brief Note:— (D) Where a suit was 
for recovery of an amount from the de- 
fendant on the basis of a mutual, open 
and current account between the parties, 
but on the facts, Art. 91 was found ap- 
plicable and not Art. 1 of the Act, held 
that it was for the Court to apply the 
correct Article of the Limitation Act, to 
the facts found. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1967 SC 181 = 1966 Supp SCR 1, 

. Gordon Woodroffe and Co. ree 
Ltd. v. Sk. M. A. Ajid & Co. 

AIR 1959 SC 1349 = (1960) 1 SCR FA 
Hindustan Forest Company v. Lal 
Chand 4 

AIR 1953 SC 225 - == 1953 SCR 758, seer 


lal v. Badkulal 
61 Ind App 273, 
Bishum Chand v. Girdhari Lal 7 
AIR 1926 All 353 (2) = 17 All LJ 907, Mt. 
Laddoo v, Jamaluddin 4 

R. A. Sharma, for Appellants; R. N. 
Singh and K. P. Singh, for Respondent. 

MEHROTRA, J. :— This is the defen-- 
dants’ second appeal, The trial court sub- 
stantially decreed the suit and the lower 
appellate court has affirmed the said de- 
cree. The defendants have felt aggrieved 
and have filed the instant second appeal 
in this Court. 

2. I am reproducing the following 
portion of the judgment of the lower ap- 
pellate court with a view to state the 
facts of the case: 

"The plaintiff M/s. Naipal Ram Ja- 
gannath Prasad filed this suit on 17-3- 
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71 for recovery of Rs. 5373.40 P. plus 
Rs. 1934.28 P. interest, i.e. a total of Rs. 
7307.68 P. The plaint allegations are that 
the plaintiff is a registered partnership 
firm carrying on the business of sale, pur- 
chase and manufacture of brass vessels 
in Thatheri Bazar, Varanasi City, for the 
last many years. Late Madho Kumhar 
alias Mahadeo Kumhar used to take 
brass-sheets, popularly known as ‘Chan- 
da’, from the plaintiff firm for preparing 
vessels on usual labour charges. Mahadeo 
Kumhar had a running account in the 
Karigar Bahi or the Malkhata of the 
plaintiff-firm. It contained all entries re- 
garding the amount of brass-sheets taken 
by Madho Kumhar for preparing vessels, 
the labour charges: paid to him etc. ete. 


The account was squared up on Savan. 


Badi 13 Sambat 2018. 


Thereafter, during the period Savan 
Sudi 6 Sambat 2018 — corresponding to 
17-8-61 to Aghan Badi 14 Sambat 2025-— 
corresponding to 19-11-68, Madho Kum- 
har took a total of brass-sheets weighing 
9636.220 Kgs and a cash of Rs. 8315.63 P. 
But Madho Kumhar prepared vessels of 
the total weight of 9177.760 Kgs. and re- 
turned the vessels to the plaintiff-firm 
during the period Bhadon Badi 8 Sambat 
2018— corresponding to 2-9-61 to Miti 
Poos Sudi 11 Sambat 2025— correspond- 
ing to 30-12-68 and earned a total amount 
of Rs. 8787.59 P. as his labour charges 
therefor, Thus, Madho Kumhar had to re- 
turn an account for brass-sheets weighing 
458.460 Kgs. and to get a sum of Rupees 
471.96 P. by way of his labour charges. 


Madho Kumhar died some 1} years 
prior to the filing of the suit leaving be- 
hind defendant No. 2 as his daughter 
from his first wife and defendant No. 1 
as his second wife. Both of these defen- 
dants have inherited and sueceeded to 
the assets of Madho Kumhar as his heirs 
and are in lawful enjoyment thereof. The 
final balance was struck in the plaintiff's 
books of account on 11-3-68 — according 
to which Madho Kumhar had to return 
and account for brass Chanda weighing 
458.450 Kgs. and he had to receive Rupees 
471.96 by way of his labour charges. The 
price of this much of brass Chanda at 
the rate of Rs. 12.75 P. per Kg. comes to 
Rs. 5845.36 P. and after deducting the 
labour charges due to Madho Kumbhar, 
the final balance comes to Rs, 5373.40 P. 
Hence the claim for Rs. 5373.40 P. plus 
interest Rs. 1934.28 P. 


The defendants have contested the 
suit denying all the allegations as made 
in the plaint. They have contended that 
Madho Kumhar had stomach trouble and 
he had been seriously ill for the last 10 
years and it was wrong to say that he 


~ 


Sukhdei v. Naipal Ram J, Prasad (Mehrotra J.) 


{Prs. 2-3] All. 409 


took brass-sheets from the plaintiff-firm 
for preparing vessels on labour charges. 
It is also denied that he ever received 
any cash from the plaintiff towards lab- 
our charges or any such brass sheets. 
They have contended that the books of 
account relied upon by the plaintiff firm 
are all forged and fictitious calculated to 
make undue gain, It is further contended 
that the plaintiff did not file the suit 
within 3 years in amy case and, as such. 
it was barred by law of limitation. The 
defendants are not liable on any account 
to pay the debt in question. 


The learned trial court found that 
the books of accounts relied upon by the 
Plaintiff firm are quite genuine and the 
plaintiff was entitled to the sum of Rupees 
5373.40 P. as the price of the brass-sheets 
supplied to Madho Kumhar, but in the 
absence of any agreement as to interest 
it could not be allowed to the plaintiff 
The learned trial Court rejected the con- 
tention of the defendants that the books 
of account relied upon by the plaihtift- 
firm were forged and fictitious, and pro- 
ceeded to decree the suit for Rs. 5373.40 P 
disallowing the interest claimed. Hence 
this appeal by the defendants.” 


a. In the lower appellate cour? 
questions both of law and fact were rais- 
ed but ultimately the said court also re- 
jected the submission made on behalf of 
the defendants and maintained the de- 
cree passéd by the trial court. In the 
second appeal Shri. R. A. Sharma. learmn-~ 
ed counsel for the defendants-appellants 
has raised only one contention, namely, 
that the suit was barred by time and 
therefore, could not be decreed. In my 
view, he has properly not addressed me 
on questions of facts in regard to which 
the findings of the courts below are final 
and binding on me in the second appeal. 
Now, the point of limitation arises in 
this way. The suit was filed on 9th March, 
1971. The plaintiff’s case as set out in 
the plaint was that the deceased Madho 
Kumhar was a technical hand and he 
used to take raw material from the plain- 
tiff with a view to convert it into utensils 
and return the same to the plaintiff. 


‘Madho Kumhar used to be paid settled 


wages for the job which he did. The 
plaintiff further averred that in its ac- . 
count books there was a regular account 
in the mame of Madho Kumhar where 
these transactions were regularly noted. 
Whatever raw material was given to him 
used to be entered in his account and the 
weight of the utensils which he returned 
also used to be noted in the said account 
from time to time. Similarly, whatever 
wages used to he paid in account to 
Madho Kurnhar were also noted in the 
account of Madho Kumhar. The plaintiff 
further claimed in the plaint that there 
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was settlement of account for the period 
ending Sawan Badi 13 Sambat 2018. Dur- 
ing the period from Sawan Sudi 6 Sambat 


2018— corresponding to August 17, 1960 
to Aghan Badi 14 Sambat 2025—corres- 
ponding to November 19, 1969, the plain- 
tiff claimed that raw material weighing 
9636.220 Kgs. was handed to Madho Kum- 
har. During this period he was paid a 
total sum of Rs. 8315.63 by way of wages 
paid to him in account from time to 
time. During the period from Bhadon 
Badi 8 Sambat 2018—corresponding to 
2-9-1961 up to Poos Sudi 11 Sambat 2025 
corresponding to 30-12-1968 Madho 
Kumhar returned to the plaintiff utensils 
weighing 9177.760 Kgs. His wages for this 
quantity of utensils amounted to Rupees 
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was filed on 17-3-1971. In fact, the suit 
was filed on 9-3-1971. It is not disputed 
before me that in case the account is held 
to be mutual, open and current then the 
couris below have taken the correct view 
in holding that the suit is within time. 
However, Shri Sharma, the learned coun- 
sel for the defendants-appellants, con- 
tends that the account between the par- 
ties was not a mutual, open and current 
account as the said expression has come 
to be interpreted in the decided case law. 
In particular, he has placed reliance on 
Hindustan Forest Co. v. Lal Chand, (AIR 
1959 SC 1349) where it has been laid 


' down as under: 


8787.59 P. From these figures the plain- ° 


tif claimed that Madho Kumhar had in 
his possession the unutilised 458.460 Kgs. 
of the raw material and he was entitled 
to receive the balance amount of Rupees 
471.96 by way of his outstanding wages, 
from the plaintiff. The plaintiff further 
averred that it was entitled to the return 
of the said raw material or compensation 


in respect thereof at the prevailing mar- 


ket price. 458.460 Kgs, of the raw mate- 
rial was valued at Rs. 5845.36 and de- 
ducting the said sum of Rs. 471.96 pay- 
able to Madho Kumhar by way of his 


outstanding wages the net amount for. 


which Madho Kumhar was liable came 
to Rs. 5373.40. It is an admitted fact that 
Madho Kumhar died about 1f years be- 
fore the institution of the suit and the 
defendants are his legal representatives. 
The plaintiff, therefore, sought a decree 
for the return of the said quantity of raw 
material weighing 458.460. Kgs. from the 
defendants or, in the alternative for com- 
pensation amounting to Rs, 5845.36 in 
respect thereof. The plaintiff however, 
conceded that out of the said amount of 
compensation the defendants were entitl- 
ed to a deduction of Rs. 471.96 which was 
the amount of outstanding wages due to 
Madho Kumhar from the plaintiff. There- 
fore, the net principal amount of Rupees 
5373.40 was claimed along with interest 
amounting to Rs. 1934.28. Further, pen- 
dente lite and future interest was also 
claimed. The trial court held the suit 
within time because the account between 
the parties was held to be a mutual, open 
and current account. The lower appellate 
court also affirmed the said view. In the 
judgment of the lower appellate court it 
has been wrongly stated that the suit 
(contd, on col. 2) 


91. For compensation:— 


“The requirement of reciprocal de- 
mands involves transactions on each side 
creating independent obligations on the 
other and not merely transactions which 
create obligations on one side, those on 
the other being merely complete or par- 
tial discharges of such obligations.” 


I think that Shri Sharma is right in his 
contention. In the present case, what has 


‘happened is that Madho Kumhar used to 


be paid his wages from time to time in 
account. No independent obligations were 
being created between the parties. The 
wages which were payable to Madho 
Kumhar were not in the nature of inde- 
pendent obligations arising out of inde- 
pendent transactions: They arose out of 
the one and the same transaction between 
the parties. As stated above, raw mate- 
rial was being given to Madho Kumhar 
for being converted into finished goods 
and the finished goods were to be return- 
ed to the plaintiff. For the work done 
Madho Kumhar was entitled to his wages. 
Therefore, it cannot be said that here is 
a case of independent obligations coming 
into existence as a result of contract be- 
tween the parties. 


4. However, I think the find- 
ings of the courts below on the ques- 
tion of limitation can be affirmed on an 
alternative ground which has been press- 
ed on me by Shri R. N. Singh, the learn- 
ed counsel for the  plaintiff-respondent. 
He has contended that if Article 1 of the 
new Limitation Act was not applicable 
on the ground that the account between 
the parties was not mutual, open and 
current then it will be Art. 91 (b) of the 
new Limitation Act which will be applic- 
able to the facts of the case and under 
the said Article also the suit will be with- 
in Pian The said Article lays down as 
under:— 


(b) for wrongfully taking or injuring Three years When the property is wrong- 


or wrongfully detaining any 
other specific movable property, 


3° 
na 


~ 


fully taken or injured or 
when the detainer’s posses« 


ii sion becomes unlawful, 


- 
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It may be stated here that the said provi- 
sion corresponds with Article 49 of the 
old Limitation Act. Shri Singh’s conten- 
tion is that the suit in effect is a suit 
based on bailment amd, therefore, the 
limitation started only when the defen- 
dants illegally failed to return the raw 
material claimed by the plaintiff. Shri 
Singh has placed reliance on Mt. Laddoo 
v. Jammaluddin, (AIR 1920 All 353 (2)) 
where it is laid down:— 


“Where movables are entrusted to 
any person on the condition that they will 
be returned on the expiry of a specified 
period the fact that they are detained 
beyond that period and no demand is 
made for their return does not render the 
detainer’s possession umlawful. It is only 
when a demand is made and there is a 
refusal to comply with the demand that 
possession becomes unlawful, and the 
period of limitation for a suit for the re- 
turn of the movables or in the alterna- 
tive for their value commences to run 
from the date of such refusal under 
Art. 49.” 


Shri Sharma, the learned counsel for the 
appellants, however, contended that with- 
out the necessary pleadings and the evi- 
dence in the record, it was not permis- 
sible for the plaintiff-respondent to set 
up the alternative contention based on 
Article 91 (b) of the new Limitation Act. 
In this connection he invited my atten- 
tion to a passage in AIR 1959 SC 1349 at 
page 1352 which I reproduce below:— 


“The applicability of that Article de- 
pends on special facts. No such facts ap- 
(dontd. on icol. 2) 


“26. For money payable to the plain- 
tiff for money found to be due 
from the defendant to the plain-< 
tiff on accounts stated therein, 


If this article be deemed to be applicable 
then according to Shri Sharma the suit 
must be held to be barred by time. He 
further submitted that in the plaint it 
has been stated by the plaintiff-firm itself 
that there used to be an annual settle- 
ment of account and, therefore, „as the 
transactions in the suit spread over a 
period of 1961 to 1968, therefore. the suit 
must be held to be barred by time, on 
the basis of the annual settlement of ac- 
counts. Shri Sharma drew my attention 
to the allegations in the plaint and in 
particular to para 9 where the dates of 
the accrual of the cause of action to the 
plaintiff are stated. He contended that 
the entire approach of the plaintiff is to 
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pear in the plaint. There is no hint there 
that the account was mutual, We feel 
sure that if the attention of the learmed 
Judges of the High Court had been drawn 
to this aspect of the matter, they would 
not have permitted any question as to 
Art. 115 being raised, and the parties 
would have -saved considerable costs, 
thereby.” 


Shri Sharma further placed reliance on 
Hira Lal v. Badkulal, (AIR 1953 SC 225) 
where it is laid down as under: i 


“Mr. Bindra next urged that the 
plaintiffs suit should have been dismiss- 
ed because it could not be maintained 
merely on the basis of an acknowledg- 
ment of liability, that such an acknow- 
ledgment could only save limitation but 
could not furnish a cause of action on 
which a suit could be maintained. The 
Judicial Commissioner took the view that 
an unqualified acknowledgment like the 
one in the suit, and the statement of the 
account under which the entry had been 
made, were sufficient to furnish a cause 
of action to the plaintiffs for maintaining 
the present suit. We are satisfied that no 
exception can be taken to this conclu- 
sion.” 


5. Lastly, Shri Sharma contended 
that Art. 91 (b) was not applicable to 
facts of the case. He did not want to 
commit himself as to which particular 
Article would be applicable to the facis 
of the case but he suggested that it might 
be Article 26 though he insisted he was 
not making any concession or statement 
on the point, Art. 26 in the new Indian 
Limitation Act lays down as under:— 


When the accounts are 
stated in writing signed by 
the defendant or his agent 
duly authorised in this 
behalf, unless where the 
debt is, by a Simultaneous 
agreement in writing signed 
as aforesaid, made payable 
at a future time, and then 
when that time arrives.” ` 


seek a decree on the basis of his accounts. 
The cause of action is also stated to be 
based on the accounts maintained by the 
plaintiff, Shri Sharma further drew my 
attention to the statement of P.W. 1 Devi 
Prasad in support of his contention that 
it is not open to the plaintiff now to seek 
the aid of Article 91 (b) with a view to 
claim that the suit is within time. I have 
given serious consideration to the con- 
tentions which have been raised by Shri 
Sharma. However, I feel that the suit 
can rightly be held to be not hit by tke 
rule of limitation on the ground of Arti- 
cle 91 (b) of the new Limitation Act. In 
para 6 of the plaint the plaintiff states 
that despite, repeated demands the de- 


un 
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fendants were not returning the balance 
quantity of the raw’ material which re- 
mained outstanding against the deceased 
Madho Kumhar nor were they paying 
compensation in respect thereof, to the 
plaintiffs. Hence, the plaintiffs alleged, 
arose the necessity of the suit. I, there- 
fore, think that basically it is a suit on 
the basis of bailment and it is covered 
by Article 91 (b) of the new Limitation 
Act. Specific movable property was 
wrongfully detained by the defendants 
and therefore, they were liable to pay 
compensation in respect of such property. 
The mere fact that in respect of transac- 
tions in the nature of bailment of goods 
or articles regular accounts are also kept 
does not mean that the claim of a party 
ceases to be a claim based on the con- 
tract of bailment I, therefore, do not 
agree with Shri Sharma that the plain- 
tiffs’ claim ceased to be based on the con- 
tract of bailment merely on the ground 
that it was mentioned in the plaint that 
the plaintiff was maintaining regular ac- 
counts in respect of the suit transactions. 
The learned counsel’s own contention is 
that Article 1 of the new Limitation Act 
dealing with mutual, open and current 
accoumt is mot applicable to the facts of 
the case, 

6. Art, 26 will not be applicable 
because the expression ‘accounts stated” 
in the said Article has come to acquire a 
settled meaning and the present case will 
not be covered by the interpretation 
which has been placed on the said ex- 
pression by the law courts. This Article 
in the new Limitation Act corresponds 
with Article 64 of the Limitation Act of 
1908 and in Bishun Chand v. Girdhari 
Lal, (AIR 1934 PC 147) the Privy Coun- 
cil] interpreted the said article in the 
following observations:— 


urnati The fact that there are cross 
items of account and that the partiés, 
mutually agree on the several amounts 
of each and. by treating the items so 
agreed on the one side as discharging the 
items on the other side pro tanto, go on 
to agree that the balance only is payable. 
Such a transaction is in truth bilateral, 
and creates a new debt and a mew action. 
There are mutual promises, the one side 
agreeing to accept the amount of the 
balance of the debt as true (because there 
must in such cases be, at least in the end, 
a creditor to whom the balance is due) 
and to pay it, the other side agreeing the 
entire debt as at a certain figure and then 


agreeing that it has been discharged to- 


such and such an extent, so that there 
will be complete satisfaction on payment 
of the agreed balance. Hence, there is 
mutual consideration to support the pro- 
mises on either side and to constitute the 
new cause of action. The accounts stated 
js accordingly binding, save that it may 
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be reopened on any ground for instance, 
fraud or mistake which would justify 
setting aside any other agreement.” 


rf The real ingredient of an ac- 
count stated is a contract or agreement 
between the parties who have agreed to 
set off the cross items of the account 
against one another to agree that the 
balance struck is payable from one party 
to another, In Gordon Woodroffe & Co. 
v. Sk. M, A. Majid & Co., (AIR 1967 SC 
181) it was laid down as under:— 


“Accounts are settled or stated if 
they are submitted and accepted as, cor- 
rect by the other side to whom the ac- 
counts have been rendered. Such a state- 
ment of account need not be in writing, 
nor is it necessary that before the ac- 
counts are settled, they should be gone 
into by the parties and scrutinised and 
supported by vouchers. It is sufficient if 
the accounts are accepted and such ac- 
ceptance may be inferred by the conduct. 

A used to send statements of account 
to B giving full particulars of the amount 
due to him together with the deduction 
and showing the net balance due to him 
and enclosing a cheque for such balance 
or giving credit to him for the sum in 
the accounts. B admitted receipt of such 
statements and account and payments by 
cheques and raised no objection what- 
ever to such statememts of account sent 
to him. Further, on one occasion B accept- 
ed the correctness of the balance struck 
by A and.signed a memorandum to that 
effect. 

Held, that the account between the 
parties was a ‘settled’ or ‘stated’ one and 
to an account of this description equit- 
„able doctrine of “settled account” has to 
be considered.” 


8. It should be emphasised here 
that the Supreme Court was not concern- 
ed with any question of limitation, In 
para 12 of the judgment Justice Rama- 
swami stated: 


“We pass on to consider the second 
question involved in the case, viz., whe- 
ther there was a settled account between 
the parties and whether it is open to the 
plaintiff to reopen it” 
and in this connection the learned Judge 
observed that such a statement of ac- 
counts need not be in writing and the 
acceptance of the accounts may be in- 
ferred by the conduct of the parties. In 
my view, it would be wrong to invoke the 
aid of the said observations to contend 
that Article 26 of the new Limitation 
Act can be applicable even when the ac- 
counts are not in writing and not signed 
by the defendant or his agent duly au- 
thorised in this behalf. The Article itself 
says that the starting point for limitation 
is when the accounts are stated in writ- 
ing signed by the defendant or his agent 
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duly authorised in this behalf, unless 
where the debt is by an agreement in 


writing signed as aforesaid, made pay- 
able at a future time and then when that 
time arrives. Therefore, in my view, 
Artice 26 cam become applicable only 
when the account is in written signed by 
the defendant or his duly authorised 
agent. However. the real ingredient, as 
emphasised earlier, of an account stated 
is an agreement between the parties ac- 
cepting the correctness of the accounts 
between them and the balance payable 
from one party to another. Now, in the 
present case I do not think that these in- 
gredients are in existence, There is no 
account in writing signed by the defen- 
dants or their duly authorised agent. It 
is not even alleged in the plaint that 
there was any agreement between the 
plaintiff and Madho Kumhar or between 
the plaintiff and the defendants where 
by the latter accepted the correctness of 
the plaintiff’s account. The learned coun- 
sel emphasised that the plaintiff’s witness 
Devi Prasad (P.W. 1) himself stated that 
in every Sambat year the plaintiffs ac- 
count used to be maintained annually up 
to Chit Badi 15. Actually, the witness 
did not mean to suggest that every year 
Madho Kumhar and the plaintiff sat 
down and settled accounts whose correct- 
ness was acceptable to Madho Kumhar. 
When the plaintiff wanted to allege such 
kind of settlement between them it ex- 
plicitly made a statement to that effect in 
para 2 of the plaint where it is stated 
that there was a settlement of account 
between the parties ie. between the 
plaintiff and Madho Kumhar for the 
period ending Miti Sawan Badi 13, Smvt. 
2018. It is not stated in the plaint that 
there was any such settlement between 
the parties after that date. The fact that 
the plaintiff made up its accounts annu- 
ally and struck balance annually did not 
mean a settlement of ‘accounts with 
Madho Kumhar in the manner in which 
there was such settlement for the period 
ending Sawan Badi 13, Sambat 2618. 
Therefore, in my view Article 26 does not 
apply to the facts of the case. J, there- 
fore, uphold the contention of Sri Singh 
that Article 91 (b) -covers the instant 
case. I do not think that the observations 
in AIR 1959 SC 1349 at p. 1352 are ap- 
plicable to the facts and circumstances 
of the present case. The mecessary facts 
have been stated in the plaint. It is for 
the courts concerned to apply the correct 
Article of the Indian Limitation Act to 
the said facts. The courts below thought 
that Article 1 would apply on the ground 
that there was a mutual, open and cur- 
rent account between the parties. That 
view is not correct but then the next 
question does arise as to which Article 
will be applicable to the facts and cir- 


M. Ullah v, Jwala Prasad 


All. 413 


cumstances of the case. In my view, the 
most appropriate Article applicable will 
be Article 91 (b). The limitation started} 
when after the death of Madho Kumhar 
the defendants refused to return the raw 
material as and when the same was de- 
manded from them and refused to pay 
compensation in respect of the same to 
the plaintiff. Reading the entire plaint, 
it seems to me that the plaintiff did not 
treat Madho Kumhar during his lifetime 
to be in illegal possession of the outstand- 
ing raw material, even though it was 
pressing upon him to convert the said 
outstanding raw material into utensils 
and hand back the same to the plaintiffs. 
It seems that the plaintiff was not treat- 
ing the custody of the raw material by 
Madho Kumhar to be unlawful. The 
plaintiff was entitled to wait and to go 
on treating Madho Kumhar to be in law- 
ful custody of the raw material. There- 
fore, it cannot be said that the mere fact 
that the plaintiff was from time to time 
asking Madho Kumhar to convert the raw 
material into finished goods and there 
was no compliance on the part of Madho 
Kumhar to do so, resulted in the limita- 
tion running in respect of the suit claim. 
Moreover, it has not come as to on what 
particular dates the demands were made 
upon Madho Kumhar. I. therefore, think 
that the detention of the raw material 
became unlawful only when, the defen- 
dants as the legal representatives refus- 
ed to return the same and also failed to 
pay compensation in respect thereof. The 
limitation did not start earlier. I, there- 
fore, hold that the suit is not barred by 
limitation and was rightly decreed by 
the courts below, 
The appeal is dismissed with costs. 
Appeal dismissed. 
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ment — Notice by some of the co-owners 
alone is not valid. (Para 4) 


Index Note:— (C) Civil P. C. (1908), 
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and proof — Plea not alleged in plead- 
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(Para 5) 

Index Note:— (D) Civil P. C. (1908), 
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AIR 1954,SC Ah = 1955 SCR 1, Srini- 
vas v. Naray 6 
AIR 1953 SC 495 = 1954 SCR 243, Aru- 
nachala Mudaliar v. Muruganatha Mu- 


daliar 
AIR 1949 All 545 = ILR (1949) All 160 
(FB), Mt. Ram Dei v. Mt, Gyarsi 6 


G. P. Tandori and N, L. Ganguli, for 
Appellant; S. N. Agarwal, for Respon- 
dents. 


JUDGMENT :— This is defendants 
second appeal. Jwala Prasad Kajriwal, 
son of Ram Bilas and Bankey Behari Kaj- 
riwal, son of Sunder Lal, respondents 
had filed a suit for ejectment from cer- 
tain premises against Mahboob Ullah and 
also for arrears of rent. In the body of 
the plaint Bankey Behari (plaintiff No. 2) 
had described himself as ‘Karta of the 
family’ and ‘adult son of Sunder Lal’. 
The respondents came to court with the 
contention that plaintiff No. 1 Jwala Pra- 
sad Kajriwal and Bankey Behari Kajri- 
wal (plaintiff No. 2) are the owners of 
Hata No. 84/145 in dispute and that the 
defendant-appellant was the tenant of 
Quarter No, 12 of the aforesaid Hata on 
a monthly rent of Rs. 3.75 np. that the 
defendant had failed to pay rent from Ist 
June, 1962 and was in arrears of Rupees 
63.60 np. The plaintiffs claimed to have 
served upon the defendant a notice 
dated 5-4-1963 putting am end to the ten- 
ancy and demanding payment of arrears. 


2. The appellant-defendant denied 
that the plaintiffs are owners of the dis- 
puted accommodation. He denied further 
that there was any relationship of land- 
lord and tenant between the parties and 
pleaded that Bankey Behari. plaintiff No. 
2, was not the Karta of the family of the 
descendants of Sunder Lal and the des- 
cendants of Sunder Lal do not form joint 
Hindu family, The defendant contested 
the right of Bankey Behari (plaintiff No. 
2) to file a suit for ejectment and re- 
covery of arrears of rent as Karta of the 
said family and raised the defence that 
the descendants of Sunder Lal could not 
recover any rent from the defendant for 
the period falling in the lifetime of Sun- 
der Lal without obtaining a succession 

certificate. The defendants’ case was that 
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the accommodation was let out to him by 
one Lala Mangal Ram; that he had paid 
rent to Prem Nath Munim wp to the end 
of August, 1963. There was also a plea 
questioning validity of the notice of 
ejectment and demand on the ground that 
plaintiffs 1 and 2-respondemts not being 
the sole owners of the accommodation or 
landlords of the defendant they were 
not competent to put an end to his ten- 
ancy, These were some of the main 
grounds raised in defence for the appel- 
lant. The trial court held that plaintiffs 1 
and 2 were not the sole owners of the 
accommodation in dispute; that there was 
no proof of relationship of landlord and. 
tenant existing between the parties that 
the notice dated 5-4-1963 was mot proved 
to have been served upon the defendant 
and, therefore, he did not commit default 
in the payment of rent within the mean- 
ing of Section 3 (1) (a) of U. P. Act ITT of 
1947 amd that the plaintiffs were not 
proved to be the sole owners of that ac~ 
commodation and landlords of the defen- 
dant had no right to issue the notice of 
ejectment. Upon these findings, in the 
main, the suit was dismissed with costs. 
The respondents appealed and the Addi- 
tional Civil Judge, Kanpur. allowed the 
appeal, reversed the decree of the trial 
court and decreed the suit for ejectment 
and arrears of rent etc. on the finding 
that by virtue of Section 109 of the Trans- 
fer of Property Act there had come to 
exist a relationship of landlord and ten- 
ant between the parties; that Bankey Be- 


‘hari (plaintiff No. 2) is the Karta of the 


joint family descendants of Sunder Lal 
and, therefore, entitled to terminate the 
appellant’s tenancy and sue for ejeci- 
ment on behalf of the other co-owners 
constituting the joint family. On the 
question of arrears his finding was 
against the appellant; the finding being 
that the defendant had failed to establish 
that rent had been paid by him up to 
the end of August, 1963 and he was, 
therefore, found to be in arrears from 
ist June, 1962. ° 


3. I have heard learned counsel 
for the parties. It was urged by learned 
counsel for the appellant that the lower 
appellate court was in error in holding 
that the notice of ejectment relied upon 
for the respondents was valid in law. 


4. It was further urged that the 
court below was in error in holding that 
Jwala Prasad and Bankey Behari respon- 
dents could maintain the suit for eject- 
ment and recovery of rent against the 
appellant. On hearing learned counsel I 
have not a moment’s hesitation in hold- 
ing that the decision of the lower appel- 
late court was contrary to law on a num- 
ber of points and, therefore, liable to he 
interfered with by this Court under Sec-~ 
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tion 100 of the Code of Civil Procedure. 
In para 1 of the plaint it was asserted 
that plaintiffs 1 and 2 are the owners of 
the accommodation im dispute, There was 
no averment in the plaint to the effect 
that all the owners and descemdants of 
Sunder Lal 
form joint Hindu family that Bankey Be- 
hari is the Manager and Karta of that 
joint family. Indeed, if any such aver- 
ment had been made in the plaint then it 
would have been inconsistent with para 1 
of the plaint under which plaintiffs 1 and 
2 asserted exclusive right of ownership to 
the disputed Hata. The trial Court found 
that there was no proof of relationship 
of landlord and tenamt between the par- 
ties, it never having been suggested for 
Bankey Behari either in the plaint or in 
evidence that the accommodation was let 
out by him to the appellant. This parti- 
cular findine was affirmed by the lower 
appellate -ourt, but it seems to have 
drawn on the provision contained in Sec- 
tion 109 of the Transfer of Froperty Act 
solely for coming to a contrary conclu- 
sion to the effect that the relationship of 
landiord and tenant had come to cxist 
between the parties by virtue of Section 
169 of the Transfer of Property Act. In 
this the lower appellate court committed 
a gross error. It is not disputed that the 
defendant is a tenant of the disputed ac- 
commodation since the time of Mangal 
Ram. The sale deed (Ext. 2) dated 26-7- 
1959 shows that the premises were trans- 
ferred by Mangal Ram im favour of Jwala 
Prasad and Sunder Lal, father of Bankey 
Behari. It is disclosed by the sale deed 
that Jwala Prasad and Sunder Lal were 
brothers, being the sons of Ram Bilas. 
They appear to have jointly purchased 
this property from Mangal Ram in 1959. 
The benefit of Section 109 of the Trans- 
fer of Property Act, therefore, could be 
claimed only by Jwala Prasad and Sun- 
der Lal deceased as under Section 109 
the rights of the lessor devolve, in the 
absence of a contract to the contrary, on 
the transferee of the lessor. Bankey Be- 
hari could not claim to have become 
landlord of the appellant umder Section 
109 as he was mot the transferee of the 
former lessor Mangal Ram and it is here 
that the lower appellate court appears 
to have erred. Jwala Prasad could claim 
to be treated as a lessor under Section 
109 but not Bankey Behari. Therefcre, 
the finding of the lower appellate -court 
that the relationship of landlord and ten- 
ant had come to be established between 
Jwala Prasad and Bankey Behari on the 
one hand and Mahboob Ullah on the 
other is erroneous. This finding of the 
appeal court was vitiated also by a mis- 
reading of the record. It wrongly stated 
that it is not disputed that plaintiff No. 2 


is owner of the oremises after the death 
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of his father. Never in pleadings or evi- 
dence did the respondents admit that 


Bankey Behari was owner of the pre- 
mises after the death of Sunder Lal. In 
the written statement it was categorically 
denied that plaintiffs 1 and 2 were owners 
of the property and plaintiffs were put 
to proof. It was also pleaded that without 
a succession certificate plaintiff No. 2 
could not claim a decree. [It transferred 
from the deposition of Ram Shanker 
(P.W. 3) that Sunder Lal died about three 
years ago leaving behind three sons: 
Bankey Behari (plaintiff No. 2), Bipin Be- 
hari and Vijai Behari and scme daughters 
also. Sunder Lal, upon this evidence, 
patently died after coming into force of 
the Hindu Succession Act, 1956, and, 
therefore, his half share in the disputed 
premises acquired under the sale deed of 
1959 will devolve upon his three sons of 
daughters in accordance with the provi-~ 
sions of the Hindu Succession Aci if he 
had not during his lifetime made a dis- 
posal of his half share in this property 
by partition, gift or testament. The plain- 
tiffs appear to have calculatedly refrain- 
ed from making Bipin Behari and Viiai 
Bekari parties to this suit as they were 
the best persons to throw light on the 
question who has become owner of the 
share of Sunder Lal after his death. The 
plaintiffs tried to obtain a decree for 
ejectment against the appellant for tneir 
own exclusive benefit by a clever device 
of describing Bankey Behari in the title 
of the plaint as Karta of the family, a 
matter to which I shall advert separately. 
The plaint is cleverly silent on the ques~ 
tion how Jwala Prasad and Bankey Be- 
harj are the sole owners of the disputed 
Hata. It is not suggested that Bankey Be- 
hari became owmer of the half share of 
Sunder Lal, his deceased father by sale, 
gift, partition or bequest. In the above 
circumstances there appears to be no 
escape from the conclusion that Bankey 
Behari, plaintiff No. 2, was not the owner 
of the share purchased by Sunder Lal 
but he could at best be one of the co- 
sharers in that share of which possibly 
nis other two brothers amd sisters are 
also owners by succession, It is, there- 
fore, clear that at best Jwala Prasad and 
Bankey Behari are only co-owners of the 
disputed premises along with some other 
persons who have not joined the suit 
either as plaintiffs or defendants. A peru- 
sal of the notice of ejectment dated 5-4- 
1963 shows that it was issued on the in~ 
structions of Jwala Prasad and Bankey 
Behari only and not upon the instructions 
of all the heirs and successors of Sunder 
Lal. Upon my finding that there was no 
proof of relationship of landlord and 
tenant between the two plaintiffs and the 
appellant they alone were incompetent 
in law to put an end to the appellant’s 
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tenancy without the concurrence of the 
other co-owners of the accommodation. 
The notice of ejectment was, therefore, 
invalid in law as rightly urged by learn- 
eå counsel for the appellant. 


5. The validity of the notice has 
been upheld erroneously by the lower 
appellate court on the finding that Ban- 
key Behari was the Manager and Karta 
of the joint family of the descendants of 
Sunder Lal. Here again the Civil Judge 
committed a manifest error of law. He 
failed to notice that any such argument 
on behalf of Bankey Behari could not 
be accepted in the absence of any plead- 
ing to that effect. There was not the fain- 
test suggestion in any paragraph of the 
plaint that he and his other two brothers 


formed joint Hindu family. and 
that he is Karta or Manager 
of that family. There was also 


no averment in the plaint that this 


suit had been filed by him as Manager. 


of that family and on behalf of and for 
the benefit of that family. If it was 1n- 
tended to be a representative suit then in 
accordance with Order 7, Rule 4 of the 
Code of Civil Procedure it was incumbent 
on Bankey Behari to state in the piaint 
that he was suing in a representative 
capacity as Karta of the family and facts 
should have been stated supporting such 
an averment, If he was in fact genuinely 
suing as a Manager on behalf of his other 
two brothers then it was incumbent up- 
on him to say in the plaint that the suit 
was being filed on behalf of and for the 
benefit of the joint family consisting of 
himself and his brothers. Nothing of the 
kind was stated in the plaint. On the other 
hand, plaintiffs 1 and 2 claimed exclusive 
ownership to the Hata in dispute. This 
particular assertion made in para 1 of 
the plaint was wholly inconsistent with 
and destructive of any argument that 
Bankey Behari had sued as Karta of the 
joint family of his brothers and that the 
notice of ejectment was also given in 
that capacity. The lower appellate court 
erred in holding that the title of the suit 
should be treated as part of the plaint. 
The title of the suit cam never be treated 
as part of the plaint as, for one thing it 
is not covered by the verification ap- 
cended at the foot of plaint. In so far as 
the title of the plaint is concerned, as 
already stated, it was kept deliberately 
vague and as the title did not disclose 
the particulars of the joint family of 
which Bankey Behari claims himself to 
be the Kerta, he might well claim him- 
self to be forming joint family with 
Iwala Prasad and Manager of the joint 
family formed with him. The fact re- 
mains that the plaint has been written 
in a most non-committal manner and the 
other brothers of Bankey Behari could 
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never take advantage of any decree for 
ejectment or arrears of rent that may 
have been obtained by. Bankey Behari 
against the appellant. The vague- 
ness in the description of Bankey 
Behari as Karta of the joint family im 
the title and that absence of any aver- 
ment in the plaint that he is Karta of a 
joint Hindu family constituted by him- 
self and his brothers appear to be the 
result of a pre-determined and set pat- 
tern. This patterm is discernible not only 
in the deposition of Ram Shanker (P.W. 
3) but also in the notice ` of ejectment. 
Ram Shanker also did not in his deposi- 
tion depose that the disputed accommoda- 
tion was the joint family property of 
Bankey Behari and his two brothers. On 
the other hand, he also asserted that 
Jwala Prasad and Bankey Behari were 
the owners of this property. Again he 
did not state that Bankey Behari ana the 
other two sons of Suncer Lal deceased 
formed joint Hindu family and Bankey 
Behari is Karta of that joint family. The 
notice of ejectment (Ext. 3) also was 
kept designedly and purposely vague on 
these points. The particulars of the joint 
family of which Bankey Behari was des- 
cribed as Karta were kept undisclosed in 
that motice also and what is more, it was 
not stated that this notice was being sent 
by Bankey Behari for and on behalf of 
his other brothers anc heirs of Sunder 
Lal deceased. It is surprising that the 
lower appellate court should have failed 
to notice a complete absence of pleading 
that Bankey Behari formed a joint Hindu 
family with his other two brothers; that 
he was Karta of that joint family and 
also cornplete absence of evidence on this 
point and yet the lower appellate court 
by reasoning, which is wholly confused, 
held Bankey Behari to be the Karta of 
the family composed of the descendants 
of Sunder Lal. This finding also, there- 
fore, is completely against law and, there- 
fore, unsustainable. I conclude, there- 
fore, that there was no proof of the ex- 
istence of a joint family between Bankey 
Behari and his two brothers; there was 
also no proof that Bankey Behari was 
the Karta and Manager of any such joint 
family and finally there was neither 


pleadings nor proof that this was joint 
family property of the three sons of 
Sunder Lal. The notice of ejectment 


viewed, from any angle was therefore, 


invalid in law. 


6. It was strongly urged in argu- 
ments by learned counsel for the respon- 
dents that the property in dispute was 
joint family property of Bankey Behari 
and his other brothers. As to this it 
should suffice to say that no such argu- 
ment could be permitted to be advanced 
for the respondents in the face ef the 
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contents of para 1 of the plaint where 
Jwala Prasad and Bankey Behari assert- 
ed sole ownership to this preperty. There 
is no presumption under the Hindu Law 
that a joimt family possession is joint 
property (see Shrinivas v. Narayan, 1955 
SCR 1 = (AIR 1954 SC 379) and, there- 


fore, it is scarcely mecessary to discuss 


the applicability of Mt. Ram Dei v. Mit. 
Gvarsi (AIR 1949 All 545) ({FB)). For the 
possibilty that Sunder Lal may have 
partitioned his self-acquired property 
among his sons in his lifetime or may 
have gifted or becueathed it to one or 
more of his sons or daughters—as he 
was quite competent to do—cannot in 
the absence of evidence be excluded {see 
Arunachala Mudaliar v. Muruganatha 
on 1954 SCR 243 = ‘ATR 1953 SC 
495)). 


7. There is also no force in the 
argument as advanced for the respon- 
‘lents that they could file a suit for eject- 
ment and arrears of. rent on the ground 
that they were dealing with him as such 
inasmuch as there is complete absence of 
proof sf any such dealing, The lower 
appellate court has held. whicn is a find- 
ing of fact, that the avpellant never paid 


rent to the Munim of Rajendra Prasad - 


Oil Mills. That is apart from the fact 
that upon the evidence he -was Munim 
of the Mills which was apparently a 
partnership concern and not the Munim 
of plaintiffs | and 2 personally. I find. 
therefore, that the lower appellate court 


_worte an extremely sketchy and thought- 


less judgment and arrived at conclusions 
which were contrary to law and wholly 
unsupportable. The trial court was right 
in the view that the plaintiffs were not 
entitled to sue or to put an end to the 
tenancy of the appellant. 


8. For the aforesaid reasons I 
allow the appeal and set aside the judg- 
ment and decree of the Additional Civil 
Judge, Kanpur, dated 13-11-1965 and re- 
store the décree of the Munsif dated 5-5- 
1965. The appellant will get costs of this 
appeal from the respondents. 

Appeal allowed. 
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Ashok Kumar v. Kanhiayva Lal (Agarwal J.) 


[Pr. 1] All 417 
1947), S. 3 — Decree of ejectment passed 


against judgmer,t-debtor — Subsequent 
compromise — Whether new tenancy 
created. 


Brief Note:— (A) The intention of 
the compromis= was onlv to defer the 
execution of the decree, There was no- 
thing ın the compromise to indicate that 
parties ini-nded to confer any mew ten- 
ancy rignts on the judgment-debtors. 
Held that no new tenancy came into ex- 
istance as a result of the compromise. 
The judgment-debtor is Hable to evic- 
tion. (Para 7) 

index Note:— (8) U. P. (Temporary) 
panel i Rent and Évi? tion Act -3 of 
1947), S. 3 — Grounds for eviction. 


Brief ‘one (3) The compromise 
contained an’ admission of the judgment- 


dextor that they were not entitled to 
continue in possession of the shop be- 
cause of illegal sub-letting. The judg- 


ment-debtors having felt that their case 
was not going te be accepted, they with- 
drew their defence and fully established 
that they accepted the ground of sub- 
letting. There is thus sufficient material, 
to constitute the ground for eviction 
against the judgment-debtors, The Exe- 
cuting Court could not go behind the de- 


‘eree and'treat the same as a nullity. ° 


(Paras 16, 20, 21) 
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Shanti Swarup Bhatnagar, for Ap- 
pellants; R. P. Agarwal, for Respondents. : 


JUDGMENT :— This is a judgment- 
debtor’s execution second appeal against 
the judgment and decree of the First Ad- 
ditional Civil Judge, Meerut, rejecting 
the objections under Section 47, C.P.C. 
filed by the judgment-debtor-appellants. 
The plaintiff decree~holder (hereinafter 
referred to as the decreé-holder) filed 
suit No. 106 of 1970 for ejectment, re- 
covery of arrears of rent and damages 
against the judgment-debtor-appellants 
(hereinafter referred to as judgment-deb- 
tors) on the ground that Ashok Kumar, 
judgrnent-debtor No. 1 was the tenant of 
the premises of a-shop on the monthly 
rent of Rs. 73. He illegally sub-let the 
said ‘shop to the judgment-debtor-appel- 
lani No. 1. It was alleged that since the 
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said sub-letting was illegal, therefore, 
these two judgment-debtors were liable 
to eviction. The suit was contested by the 
judgment-debtors, by means of a joint 
written statement, It was alleged that 
initially the shop had beer let out to 
Ashok Kumar and Kailash Chand. Kailash 
Chand left the partnership business, 
which was carried on in the premises and 
thereafter judgment-debtor Mahipal start- 
ed doing it in partnership with Ashok 
Kumar, the other judgmemt-debitor, Ac- 
cording to the case further taken ir the 
written statement it was pleaded by 
judgment-debtors that this taking of 
Mahipal in partnership by Ashok Kumar 
was in the knowledge of decree-holders. 
Accordingly, the decree-holder could not 
get the eviction on the basis of the said 
alleged sub-letting. 


2. The trial court, thereafter, re- 
corded the statements of the- parties 
under Order X, Rule 2, C.P.C. Mahipal 
in this statement could not. give any 
satisfactory explanation relating to his 
possession in the property. He only as- 
serted that he was in possession of some 
of the receipts executed in the joint 
names of himself and Ashok Kumar. 
Kanhaiya Lal, decree-holder. denied giv- 


ing of any receipt in tne names‘of Ashok : 


Kumar and Mahipal. It is correct that the 
judgment-debtors had denied the allega- 
tions of illegal cub-Jetting as was alleged 
by the decree-hoider but after the state- 
ments were recorded it was clear thai 
they did not have any substantial de- 
fence effectively repelling the case of 
the decree-hojders relating to sub-letting. 
Having so found the judgment-debtors 
entered into a’“compromise with the de- 
cree~holders, The compromise was as 
follows:— 


“Shriman Ji, 


Sewa me nivedan hai ki baham pha- 
rikain tasfiya ho gaya hai ki dawa badi- 
garn waste dakhal wa bakaya kirava wa 
“waslat wasarh 75/- pachattar rupai mah- 
war ke hisab tayon dakhal decree kar 
diya jawe. Lekin agar pratiwadigarn ba- 
kaya kiraya 115/- rupiya mutdaviya wa 
waslat 17-1-70 se 16-7-71 tak wasarah 
Rs. 75/- mahwar vani kul 1462-50 paise 
de barakar ki chamahi kisto me (yani 
731-25 paise 15-1-72 tak wa 731.50 paise 
15-7-72 tak ada kar denga, aur716~7~72 se 
ainda kiraya 100/- rupiya mahawar mah 
wa mah barabar ada karte rahenge to 
pratiwadigarn dono kirayedaran mane 
jayenge aur decree ada wa bebak samjhi 
jayegi aur ayisi surat me wadigarn da- 
khal bhi nahi lenge. .Agar pratiwadi in 
bato uproky me se kishi bhi bat ko pocra 
karne me xami karenge to decreedaran 
ko fauran decree zari karane ka adhikar 
ho jayega aur iy rivavete upar likhi gai 
hai wah bni knatsm samijhi jawegi. Khar- 
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cħa farikain swam bardast 


karenge. 
Kanhaiya Lal wa Mahabir Prasad. 
Wadigarn. 
Shri Ashok Kumar wa Mahipal, 
Pratiwadigarn. 
Dt” 16-7-1971.” 


l 3. In the end it was provided that 
in case the judgment-debtors complied 
with all the conditions of the compromise 
regularly anc properly, in that event the 
judgment-debtors would not be ejected. 
The judgment-debtors depcsited Re. 500 
in all upto 23rd of December, 1971. They 
did not admittedly either pay or deposit 
the first six monthly instalment of Rupees 
731/25 p. payable by them on 15th of 
January. 1972, Comseavently the decree- 
holder filed the application for execution 
on 11-2-1972 in the executing court. The 
judgment-debtors filed an objection 


apna 2 


under Section 47, C.P.C. contesting the 


execution. They alleged that a new ten- 
ancy had come into existence as a result 
of the compromise entered into between 
the parties on the 16th of July, 1971. In 
support of this argument it was further 
pleaded that the payment of Rs. 100 as 
rent per month in stead of Rs. 75, which 
was being previously paid, the judgment- 
debtors. had acquired new tenancy rights, 
therefore, they could not be ejected in 
pursuance of the decree obtained on the 
16th of July, 1971. 


4, The execution court allowed 
the objection under Section 47 holding 
that the old relationship of landlord and 
tenant between the judgment-debtors and 
decree-holders got extinguished on the 
16th of July, 1971. A new tenancy had 
come into existence on this date, there- 


_ fore, the execution was not maintainable. 


5. The decree-holders filed an ap- 
peal against the aforesaid judgment of 
the executing court. The appeal was 
allowed and the objection under Section 
47, C.P.C. was dismissed. The judgment- 
debtors filed the present second appeal 
against the aforesaid judgment of the 
lower appellate court. l 


6. The first contention raised by 
the learned counsel for the judgment- 
debtor was the same relating to the new 


‘tenancy which had been accepted by the 


trial court. The learned counsel argued, 
in support of: this submission, that it was 
immaterial that the judgment-debtors did 
mot comply with all the terms and con- 
ditions of the compromise dated the 16th 
of March, 1971. The effect of the said 
compromise was that neither the decree- 
holders nor the judgment-debtors could 
rely on the old rights and obligations 
which existed between them» before the 
16th of July, 1971. It was submitted that 
as a result of payment of Rs. 100 per 
month as rent new relationship of land- 
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lord and tenant emerged between _ the 
judgment-debtors and decree-holders, 
therefore, the judgment-debtors were not 
liable to be evicted in pursuance of the 
decree obtained in original suit No. 106 
of 1970. 


7. It is necessary to understand 
the two implications of the agreement 
entered into between the parties on tne 
16th of July, 1971 for the purposes of a 
proper appreciation of this argument. A 
reading of this compromise would indi- 
cate that a decree for ejectment was 
passed against the judgment-debtors on 
the 16th of July, 1971. It was as a con- 
cession that the judgment-debtors were, 
however, permitted to continue in pos- 
session provided that they complied with 
the conditions mentioned therein. The 
conditions of the decree were inter- 
dependent. It was not possible to inter- 
pret the same in a manmer that one of the 
clauses could be operative without the 
compliance or fulfilment of the other. 
The judgment-debtors, therefore, could 
retain the possession of the shop in ques- 
tion provided that they had complied 
with all the terms punctually and regu- 
larly. The default of any one of the said 
conditions and terms entitled the decree- 
holders to execute the reply. It was ad- 
mitted in the present case that the iudg- 
ment-debtors had not paid the first in- 
stalment of Rs. 731/25 p. on the due date. 
This default was by itself sufficient for 
the decree-holders to put the decree into 
execution. It is not possible to hold on 
the basis of the interpretation of the said 
compromise that the judgment-debtors 
acquired new tenancy rights because of 
the payment of the rent at the rate of 
Rs. 100 per month, There is nothing in 
the compromise to indicate that the par- 
ties intended to confer any new tenancy 
rights on the judgment-debtors. The in- 
tention only was. to defer the execution 
of the decree obtained in suit No. 106 of 
1970 by the decree-holders provided that 
the judgment-debtors complied with all 
the terms and conditions, I am, therefore, 
unable to accept the contention of the 
counsel for the judgment-debtors that 
any new tenancy came into existence as 
a result of the said compromise. Even, if 
for thé argument sake it was © accepted 
that, new temancy was agreed between 
the parties but that could come into ex- 
isterice only when the judgment-debtors 
had complied with all the conditions 
mentioned in the compromise. It is not 
possible to hold that the parties intended 
that a mew tenancy would be created 
irrespective of the fact that the judg- 
ment-debtors did not. pay the whole 
arrears and -the damages. As already 
mentioned above, in my opinion, the 
judgment-debtors had to comply with all 
the terms and conditions. They had not 
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done so. The lower appellate court, ac- 
cordingly, correctly held that thev were| 
liable to eviction. 

8. The second ground, which was 
mot taken in the courts below, urged by_ 
the learned counsel for the appellant, 
was that the decree in suit No. 106 of 
1970 was contrary to provisions of Sec- 
tion 3 of the U. P. (Temporary) Control 
of Rent and Eviction Act (hereinafter 
referred to as the Act) and, therefore, the 
same was void and nullity, hence the 
judgment-debtors could not be ejected 
from the shop in execution of the same. 
The argument was that a tenant was 
liable to be evicted, after the enforce- 
ment of the Act, on only one of the 
grounds mentioned in Section 3 of the 
in 
the present case, by the court while ac- 
cepting the compromise between the 
judgment-debtors and the decree-holders, 
therefore, the compromise was void, in- 
capable of being enforced. The learned 
counsel invited my attention to Firozi Lal 
Jain v. Man Lal, (AIR 1970 SC 794) in 
support of his submission. It was argued 
that the controversy arising for decision 
in the appeal before me, also arose be- 
fore the Supreme Court inm-the aforesaid 
case, The Supreme Court in the aforesaid 
case held:— 


“The jurisdiction of the court to pass 
a decree for récovery of possession of any 
premises depend upon a satisfaction that 
one or the more of the grounds in Section 
13 (1) have been proved where the court 
has proceeded solely on the basis of the 
compromise arrived at between the par- 
ties, the court was mot competent to pass 
the decree hence the decree under exe- 
cution must be held to be a nullity.” 


The learned counsel also referred to and 
relied upon the decisions of the two 
other cases of the Supreme Court, which 
were mentioned and relied upon by the 
Supreme Court.in Firozi Lal case (supra). 

9. These two decisions are Baha- 
dur Singh v. Munni Subrat Das, (1969) 2 
SCR 432 and Smt. Kaushaliya Devi v. 
K. L. Bansal, (1969) 1 SCWR 56 = (AIR 
1970 SC 838). According to the counsel 
for the appellant the submission made by 
him was concluded by these decisions of 
the Supreme Court. 


10. In order to appreciate the ap- 
plicability of the aforesaid three deci- 
sions of the Supreme Court, cited by the 
learned counsel for the appellant it is 
necessary to understand the provision 
with reference to which the Supreme 
Court had taken the above view. In 
Firozi Lal’s case the Supreme Court was 
considering Section 13 of the said Con- 
trol Act which had been enacted for the 
purposes of providirg protection to a 
tenant against eviction. While interpret- 
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ing the said provision the Supreme Court 
observed:— 


“From this provision it is clear that 
after the Rent Control Act came into 
existence a decree for recovery of posses- 
sion can be passed by any Court only if 
that court is satisfied that one or more 
of the grounds mentioned in Section 13-I 
are established. Without such a satisfac- 
tion the court is incompetent to pass a 
decree for possession. In other words the 
jurisdiction of a court to pass a decree 
for recovery of possession of any premi- 
ses depends upon a satisfaction that one 
or more of the grounds mentioned in Sec- 
tion 13-I has been proved.” 


11. It was on this analysis of Sec- 
tion 13 of Rent Control Act that the 
Supreme Court held that since the court, 
while accepting the compromise, at no 
Stage applied its mind for satisfying itself 
relating to fulfilment of the conditions 
on which alone a decree for eviction, 
could be passed against the tenant, there- 
fore, the decree in that: case was heid to 
be void. 


12. In Bahadur Singh’s case (1969) 
1 SCR 432 (supra) the Supreme Court 
was considering the question of the in- 
validity of the decree passed on the basis 
of an award. That was-also a case gov- 
erned by the provisions of Delhi Aimer 
Rent Control Act. 1952: The Supreme 
Court in that case also emphasised that: — 


“The other sub-sections: to Section 13 
showed that a decree or order could be 
passed on one of the.grounds in a suit or 
proceeding instituted by a landlord 
against a tenant. Section 13 (1) prohibit- 
ed the court from passing the decree or 
order for recovery of any premises in 
favour of a landlord against the tenant 
except in such ʻa suit or proceeding and 
inasmuch as the court was satisfied that 
a ground of eviction existed,........... 


13. The finding given by the Sup- 
reme Court in the above case was that 
since the decree was passed by the court 
on the basis of the award without satis- 
fying itself that a ground of eviction ex- 
isted, thdrefore, the said decree for the 
delivery of possession of the premises to 
the landlord was a nullity and come not 
be enforced or executed. 


14. These three decisions of the 
Supreme Court, therefore, required tHe 
satisfaction of a court before a compro- 
mise decree could be passed ‘in favour of 
the landlord. These cases, however, did 
not lay down any indication relating to 
the satisfaction of the court which was 
essential, while accepting the compro- 
mise, It was in subsequent case reported 
in K. K. Chari v. R. M. Seshadri, (1973) 1 


SCC 761 = (AIR 1973 SC 1311) that this, 


question, was considered by’ the Supreme 


v. Kanhiaya Lal (Agarwal J.) 


. defence. According to us, 


Court. The Supreme Court, in the said 
case, held that apart from the compro- 
mise other materials on record could also 
be considered and taken into account in 
order to find out as to whether the court 
was so Satisfied, Relating to the fulfilment 
of the conditions, which were the pre- 
requisites for granting a decree for evic- 
tion, while laying down the said law the 
Supreme Court observed as under:—~ 


“It is no doubt true that before mak- 
ing an order for possession the, court is 
under a duty to satisfy itself as to the 
truth .of the landlord’s claim if there is a 
dispute between the landlord and tenant. 
But if the tenant in fact admits that the 
landlord is entitled to possession on ome 
or other of the statutory grounds men- 
tioned in the Act, it is open to the court 
to act on that admission and make an 
order for possession in favour of the 
landlord without further enquiry. It is 
no doubt true that each case will have to 
be decided on its own facts to find out 
whether there is any material to justify 
an inference that an admission, express 
or implied, has been made by the tenant 
about the’ existence of one or other of the 
Statutory. grounds. But in the case on 
hand, we have already referred to the 
specific claim of the landlord as well as 
the fact of the tenant withdrawing his 
such withdra- 
wal of the defence expressly amounts to 
the tenant admitting that the landlord 
had made out his case regarding his re- 
quiring the premises for his own occupa~ 
tion being bona fide. In the three deci- 
sions of this Court, to which we have al- 
ready referred, the position was entirely 
different. In mone of those cases was there 
any material to show that the tenant had 
expressly or impliedly accepted the plea 
of the landlord as true. Therefore those 
decisions do not assist the respondent- 
tenant.” 


This question of salistaetion of the court 
again arose for consideration in a recent- 
ly decided case before the Supreme Court. 
The said decision is reported in AIR 1974 
SC 471. In this case the Supreme Court 
re-affirming the view taken in K. K. 
Chari’s case 1973 (1) SCC 761 = (AIR 
1973 SC 1311) (supra). While reiterating 
the aforesaid decision the Supreme Court 
observed thus:— 


“From a conspectus of the cases cit- 
ed at the bar, the principle that emerges 
is, that if at the time of the passing of 
the decree, there was some material be- 
fore the court, on the basis of which, the 
Court could be prima facie satisfied. 
about the existence of a statutory ground 
for eviction, it will be presumed that the 
court was so Satisfied and the decree for 
eviction apparently passed on the basis 
of a compromise, would be valid. Such 
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material may take the shape either of 
evidence recorded or produced in the 
case, or, it may partly or wholly be in 
the shape of an express or implied admis- 
sion made in the compromise agreement, 
itself. Admissions, if true and clear, are 
by far the best proof of the facts ad- 
mitted. Admissions in pleading or judicial 
admissions, admissible under Section 58 
of the Evidence Act, made by the parties 
or their agents at or before the hearing 
of the case, stand ona higher footing 
than evidentiary admissions. The former 
class of admissions is fully binding on 
the party that makes them and constitute 
a waiver of proof. They by themselves 
can be made the foundation of the rights 
of the parties. On the other hand, evi- 
dentiary admissions which are receivable 
at the trial as evidence, are by them- 
selves, not conclusive. They can be shown 
to be wrong.” 


15. The question, hick now arises 
for my determination in this appeal, is 
as to whether there was anything either 
by way of admission contained in the 
compromise or in the evidence on record 


which could justifiably lead the court to 


hold that one of the conditions, required 
in Section 3 of the Act, had been fulfilled 
im the present case. 


16. In my opinion in this case 
there was an admission made by the 
judgment-debtors admitting that that 
ground of sub-letting. on the basis of 
which the suit was filed against them for 
eviction. in fact existed. The first portion 
of the compromise decree would show 
that the judgment-debtors had accepted 
the liability for mesne profit, at the rate 
of Rs. 75 per month, for the period upto 
the date of delivery of possession. The 
question of payment of damages for use 
and occupation by the judgment-debtors 
could arise when they had admitted that 
their tenancy had been lawfully termi- 
nated and that, they had no right to con- 
tinue. They would have never otherwise 
permitted a decree for mesne profits for 
use and occupation to be passed against 
them. A decree for damages for use and 
occupation cam be passed, as against a 
tenant only- when relationship of being 
a tenant has come to an end. This as- 


sumption of liability of mesme profits also. 


implied the admission of the ground on 
which their eviction was based. This, 
compromise, therefore. contained an ad- 
mission of the judgment-~debtors that 
they were not entitled to continue’in 
possession of the shop because ae -the 
illegal _sub-letting. 


17. There is yet another A of 
the matter. After the notice under Sec- 
tion 106 of the Transfer of Property Act 
was served on the judgment-debtors a 
reply of the said notice was sent by the 
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judgment-debtor No. 1 to the decree- 
holders. In the said reply the judgment- 
debtor No. 1 stated that he had not kept 
Mahipal as a sub-tenant, He was running 
his own business in the name of the firm, 
kept in the name of himself and that of 
his brother i.e. Mahipal. This reply to 
the notice, therefore, showed that accord- 
ing to the judgment-debtor No. 1 Mahi- 
pal had no concern with the shop at all. 
In-the common written statement. filed 
by both the judgment-debtors, an at- 
tempt was made to assert that Mahipal 
was in possession of the shop as a co- 
tenant along with Ashok Kumar and that 
both of them had been accepted as ten- 
ants by the decree-holders. 


18. Mahipal in his statement 
under Order X, Rule 2 asserted that he 
was a ftenant-along with his brother. 
Ashok Kumar and had been jointly pay- 
ing rent to the decree-holders whereas 
Ashok Kumar in his- statement under 
Order X, Rule 2, C.P.C, did not accept 
Mahipal as a tenant along with him. He 
Simply said that since Mahipal was his 


elder brother, therefore, the firm was 
being called by the name of ‘Mahipal 
Ashok Kumar’. It would be seen here 


again that Ashok Kumar was not even 
prepared to concede the right of a co- 
tenant in favour of Mahipal. 


19. In this state of affairs, it was 
abundantly clear that there was incon- 
sistency in the case set up by the two 
judgment-debtors. It was for Ashok 
Kumar to have explained as to in what 
capacity was Mahipal in possession of 
the shop. This was an uphill task. This 
inconsistency was not easy to be recon- 
ciled. The explanation. which he had 
offered materially differed from the state- 
ment of Mahipal. It was admitted that 
Mahipal, judgment-debtor, was occupy- 
ing the shop in his own right. His occu- 
pation was certainly contrary to previous 
of the Act. The’ judgment-debtors had 
no explanation. In these circumstances 
the, judgment-debtors must have felt that 
their case was not going’ to be “accepted. 
Hence they withdrew their defence, This 
conduct of their fully established that 
they accepted the ground of sub-letting 
taken against them. There was, therefore. 
sufficient material on the record of this 
case prima facie to satisfy the court that 
the ground of sub-letting, taken by the 
decree-holders, existed against the judg- 
ment-debtors. , - 


20. I have already pointed out 
earlier in my judgment that the judg- 
ment-debtors had also made an admis- 
sion of sub-letting while accepting the 
terms of the compromise. Admission is 
the best piece of evidence, which can be 
made use of by the other side. In the 


429 All. [Prs. 1-2] 


present case this admission contained in 
the compromise impliedly, if not express- 
ly, lead to the conclusion that the trial 
court could be satisfied on the material 
available and admission in the compro- 
mise that the judgment-debtor No. 1 was 
guilty of illegal sub-letting, 


21. Since in this case there was 
sufficient material on record and also 
admission in the compromise, of the fun- 
damental facts that could constitute the 
ground for eviction against the judgment- 
debtors within the meaning of Section 3 
of the Act, the executing court could not 
go behind the decree and treat the same 
to be a nullity. 


22, In the two decisions of K. K. 
Chari v. R. M. Seshadri, 1973 (1) SCC 


761 = (AIR 1973 SC 1311) and Nagindas. 


v. Dalpatram, AIR. 1974 SC 471 the Sup- 
reme Court distinguished its earlier deci- 
Sions given in Bahadur Singh’s case, 
(1969) 1 SCR 482, Kaushaliva Devi’s case 
(1969) 1 SCWR 56 = (AIR 1970 SC 838) 
and Firozi Lal Jain’s case, AIR 1970 SC 
794 and dealing with the distinction in 
Nagindas’s case observed as follows:— 


a dawas In those cases, there was ab- 
solutely no material, extrinsic or intrin- 
sic to the consent decree on the basis -of 
which, the court could be satisfied as to 
the existence of a statutory ground for 
eviction.” 


23. In K. K. Chari’s case, 1973 (1) 
SCC 761 = (ATR 1973 SC 1311) (supra) 
and also in the case of Naginmdas, AIR 
_ 1974 SC 471 (supra) the Supreme Court 
held after examining the terms of com- 
promises entered into in the two cases 
‘that admission in the compromise was 
-acceptance of the material facts, which 
constituted grounds for eviction of the 
tenants. 


24. In the case of K. K. Chari, 
1973 (1) SCC 761 = (AIR 1973 SC 1311) 
when the tenant did not contest the claim 
of bona fide requirement of the accom- 
modation by landlord after a certain 
Stage and withdraw his defence by agree- 
ing to vacate the premises, the Supreme 
Court observed:— 


dent clearly establishes tHat he has ac- 
cepted as true the claim of the landlord 
that he bona fide required the premises 


for his own use and occupation. The ma- . 


terials on record also show that the court 
was satisfied about the bona fide require- 
ment of the landlord and hence it accept- 
ed the compromise and made it a decree 
of court. Under these circumstances, the 
counsel contended that it cannot be said 
that the decree is one passed only on the 
S of the compromise so as to make it 
void.” i 
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Consequently the appeal has no 
merits and, therefore, must fail. It is ac- 
cordingly dismissed with costs. 


Appeal dismissed, 
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Khalil Ahmad and others, Petitioners 
v. Additional District Judge, Gorakhpur 
and others, Opposite Parties. 

Civil Mise. Writ No. 1006 of 1974, D/- 
27-2-1974. l 

Index Note:— (A) Civil P. C., O. I, 
R. 10 (2) — Addition of parties — Extent 
of power of Court — Can the Court di- 
rect impleadment of legal representatives 
of a deceased party even when an appli- 
cation for bringing them on record under 
0O. 22. R. 4 has been dismissed as time- 
ae ad Yes. (X-Ref:— Civil P. C., O. 22, 


Brief Note:—-(A) O. 1, R. 10 (2) gives 
power to the Court to implead any per~ 
son as a party when such impleadment 
is necessary to enable the Court to effec- 
tually adjudicate upon the questions in- 
volved in. the suit. The inaction of the 
plaintiff to implead or bring on record a 
person as defendant cannot affect the 
Court’s power under this rule. (Para 3) 


Cases Referred: Chronological Paras 


AIR 1958 SC 886 = 1959 SCR 1111, Razia 
Begum v. Anwar Begum § 
AIR 1954 All 10 = 1953 All LJ 463, Tulja 
Ram v. Mangaloo 4 
AIR 1935 Oudh 329 = 1935 Oudh WN 401, 
Md. Faruq v, Azizul Hasan 4 


V. B. Khare, for Petitioners; Stand- 
ing Counsel, for Opposite Party. 


JUDGMENT :— This petition has 
been filed against the order of the trial 
court impleading respondents Nos. 10 and 
11 as defendants in the suit and the order 
passed in revision filed by the petitioners 
against that order. The parties were im~« 
pleaded by the trial court under Order 1, 
Rule 10 (2) of the Code of Civil Procedure 
and the revisional Court ‘held that the 
trial court had committed no error of 
jurisdiction in directing the impleadment, 


2. The suit was one for redemp~ 
tion of mortgage. One of the mortgagees 
had died during the pendency of the suit 
and his heirs had mot been impleaded by 
the- plaintiff who was seeking redemp- 
tion. The heirs of the mortgagee were ad- 
mittedly necessary parties in the suit for 
decision of the controversy. An applica~ 
tion had been moved by the plaintiff be-~ 
yond time for impleading the heirs under 
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Order 22, Rule 4, C.P.C. but that applica- 
tion was dismissed as time barred. 


3. Learned counsel for the peti- 
tioner contends that once the application 
under Order 22, Rule 4 is dismissed, the 
bar of Order 22, Rule 9 comes in the 
way even in the impleadment of parties 
by the court under Order 1, Rule 10 (2) 
C.P.C. We are unable to accept this con- 
tention, Order 22. Rule 4 gives a party 
aright to get legal representative brought 
on record.:-Rule 9 of Order 22 bars the 
institution of a fresh suit on the same 
cause of action. The effect of Rules 4 and 
9 of Order 22 is to abate the suit against 
the deceased and to take away the plain- 
tiff’s right to institute a fresh suit against 
his legal representatives. This, however, 
does not mean that the suit cannot con- 
tinue with the parties as they remain and 
are subsequently added under some other 
provision of law. Order 22, Rule 9, C.P.C. 
affects the-rights of a party, but does not 
take away the right of the court to bring 
on record any person whom the court 
considers necessary for effectually ad- 


judicating upon and settling of the ques- 


tions involved in the suit.e Sub-rule (2) 
of Rule 10 of Order 1 of the Code of Civil 
Procedure deals with special cases where 
the impleadment of a party is necessary 
in order to enable the court to effectu- 
ally adjudicate the questions involved in 
the suit. Lf the necessary conditions exist, 
the court has the power to direct the im- 
pleadment of any person. The inaction on 
the part of a plaintiff to implead or bring 
on record a person as defendant cannot 
affect the right of the court to implead 
him as a party in the suit in exercise of 
its oe under Order 1, Rule 10 (2). 
C.P.C. 


4. In support of his contention to 
the comtrary learned counsel relied upon 
a decision of this Court in Tularam v. 
Mangaloo (AIR 1954 All 10). In the case 
the trial court after dismissing the appli- 
eation for bringing on record the legal 
representative also rejected the prayer 
for impleading the person as party under 
Order 41, Rule 20, C.P.C. Learned coun- 
sel has also relied on the decision in Md. 
Farug v. Azizul Hasan, (AIR 1935 Oudh 
329). In that case the legal representa- 
tives were sought to be brought on re- 
cord in appeal and it was not allowed. 
Both these cases deal with the provisions 
of Order 41, Rule 20 which provides for 
an entirely different situation. Rule 20 of 
Order 41 runs as follows: 


“Where it appears to the court at 
the hearing that any person who was a 
party to the suit in the Court from whose 
decree the appeal is preferred, but who 
has not been made a party to the appeal, 
is interested in the result of the appeal. 
the court may adjourn the hearing to a 


Khalil Ahmad v. Addl. Dist. Judge, Gorakhpur 


[Prs. 2-7] All. 423 


future day to be fixed by the Court and 
direct that such person be made a res- 
pondent.” 


Rule 20 contemplates a situation where 
the person is already a party. It gives the 
court the power to treat such a person as 
party even though the appellant has not 
impleaded him. It has nothing to do witb 
the case of legal representatives who 
originally were not and could not have 
been, parties to the suit. These cases have 
no applicability to the circumstances of 
the present case. 


5. Learned counsel also contended 
that Order 1, Rule 10 (2), C.P.C. can 
apply only for impleading a person who 
could or should have been impleaded as 
party on the date of the institution of the 
suit. The contention is that as these per- 
sons were ‘not necessary parties on the 
date of the suit, Rule 10 (2) will mot 
apply. Here also we are unable to agree 
with the learned counsel. If Rule 10 (2) 
gives power to the court to implead a 
person whom the plaintiff did not im- 
plead initially, we see no reason why 
the Court should not be able to implead 
a person who subsequently becomes a 
necessary party and whom the paintiff 
omits to implead. The stage at which the 
necessity is to be considered cannot be 
the stage only of the date of the institu- 
tion of the suit, but any date upto the 
date of the final adjudication. If during 
the pendency of the suit at any stage the 
court finds that the person who is a ne- 
cessary party is not before it, it can di- 
rect that he be impleaded as’ a party and 
should be before the court. The court 
thus committed mo error of law in direct- 
ing the impleadment of these persons as 
parties, 


6. The order of the trial court can 
also not be challenged on the ground of 
an error of jurisdiction. because as held 
by the Supreme Court in “Razia Begum 
v, Anwar Begum” (AIR 1958 SC 886): 


“The question of addition of parties 
under Rule 10 of Order 1 of the Code of 
Civil Procedure is generally not one of 
initial jurisdiction of the Court. but of a 
judicial discretion which has to be exer- 
cised in view of all the facts and circum- 
stances of a particular casé......... 7 


The order of the trial court cannot there- 
fore, be said to suffer from either an 
error of jurisdiction or a manifest error 
of law. The revisional order for the same 
reasons cannot be held to be void. 
7. Petition accordingly fails and 
is dismissed. 
Petition dismissed. 
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AMITAV BANERJI, J. 
Ram Swarup Jain, Applicant v. Sri 
Janki Devi Bhagat Trust, Respondent. 
Second Appeal No. 1617 of 1966; D/- 
25-2-1974. 


Index Note:— (A) Transfer of Pro- 
perty Act (1882), S. 107 — Document of 
lease for a period of twelve months or 
less — Must be registered and cannot be 
received in evidence unless it is regis- 
tered in view of S. 49 of Registration 
Act. (X-Ref:— Registration Act (1908), 
S. 49). 


Brief Note:— (A) The lease in ques- 
tion was for manufacturing purpose for 
a period of twelve months. Under the 
terms of the lease. the tenancy was ter- 
minable at -I5 days’ notice. In the cir- 
cumstances, the notice terminating the 
tenancy by giving a month’s time was 
not valid since the document was un~ 
registered, The requirement of six months’ 
notice could be waived if there was con- 
tract to the contrary. Since the lease 
deed being umregistered could not be 
looked into, there was in effect no con- 
tract to the contrary. in existence. In 
view of this, one month’s notice did not 
comply with the requirement of Section 
106 of the T. P. Act. (Paras 8, 9) 


As the lease deed is inadmissible in 
evidence, it would not be proper to hold 
_ that the lessee became a month to month 
tenant after the expiry of the lease 
period of one year. AIR 1972 All 494 and 
AIR 1936 Nag 174 and AIR 1955 SC 328, 
Rel.. on. (Para 11) 


Cases Referred: Chronological Paras 


AIR 1972 All 494, Jai Narain Dass v. 
Zubeda Khatoon ` 5 
AIR 1955 SC 328, Sita Maharani v. Chhedi 
Mahto 8 
AIR 1949 All 703 = ILR (1949) All 840, 
Suiti Devi v. Banarasidas 11 
AIR 1936 Nag 174 = 19 Nag LJ 179, Mt. 
Nasiban v. Mohd. Syed 7 
AIR 1921 Mad 337 = ILR 44 Mad 55, 
Rama Sahu v. Gowro Ratho 7 


V. D, Ojha, for Applicant; 
Agarwal, for Respondent. 


JUDGMENT :— This is an appeal by 
the defendant. Plaintiff filed the suit for 
the ejectment of the defendant, for re- 
covery of Rs. 2765 as arrears of rent and 
for future and pendente lite mesne pro- 
fits at the rate of Rs. 75 per month. Thé 
suit was decreed by the trial court hold- 
ing that the defendant had committed a 
default in the payment of rent and the 
notice of ejectment was valid. The lower 
appellate court in appeal decided the 
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only question that was raised before it, 

namely, that the notice dated the 30th 

May, 1963 was a valid notice. The appeal 

was dismissed. Aggrieved the defendant 

era has come up in appeal in this 
ourt. 


2. The only point urged in this 
case was that the notice dated the 30th 
May, 1963 did not validly terminate the 
tenancy and it subsisted. There is no dis- 
pute now that the lease was for a manu- 
facturing purpose. Normally a notice for 
a period of six months is necessary to 
terminate the tenancy. But if there is a 
contract to the contrary it will be for the 
period stated in the contract. The case 
of the plaintiff is that there is a contract 
to the contrary for there is a lease in 
writing, Ext. 12 is the lease executed be- 
tween the Secretary of the plaintiff Trust 
and the defendant, Ram Swarup Jain. It 
shows that the premises in suit was let 
out to the defendant for a period of 
twelve months on a rent of Rs. 75 per 
month. It was also stipulated that the ten- 
ancy was to begin on the first day of 
every month according to English calen- 
dar and was-to end with the last day of 
that month. It was further stipulated in 
paragraph: 5 that the tenancy was to ter- 
minate by 15 days’ notice on either side. 


3. The contention of the counsel 
for the appellant is this that under S, 107 
of the Transfer of Property Act a lease of 
immovable property from year to year, 
or for any term exceeding one year, or 
reserving a yearly rent can be made only 
by a registered instrument and all other 
leases of immovable property may be 
made either by a registered instrument 
or by oral agreement accompanied by 
delivery of possession. He contended that 
in the present case it was not a lease 
from year to year nor a lease in which 
there was a reservation of yearly rent 
but according to the tenor of the lease 
deed, Ex. 12, it was a lease for a term 
exceeding one year -anid it, therefore, re- 
quired registration, His further conten- 
tion was that since in any. event the lease 
deed in the present case was not a regis- 
tered document it was imadmissible in 
evidence and further that it did not 
validly terminate the lease (notice ?} and, 
therefore, the suit could not be decreed. 

4, Paragraph 5 of the lease deed, 
Ex. 12, reads as follows: 


“5. Yeh ki bad guzarne meyad kiraya- 
nama haza jis waqat-bhi makan farik 
awwal khali kare ga ya farik doyam 
khali karaya ga to har do janib se 15 
din ka notice tehrir men dena lazami 
hoga.” 

Learned counsel argued that if the suit 
premises was "not vacated within the 
period of one year and if the appellant 
remained in possession of the suit pre- 
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mises for a day more than the originally 
stipulated period of twelve months the 
provision of Clause 5 would come into 
play. It would then require a notice of 
fifteen days, He, therefore, contended 
that this lease deed was for a period ex- 
ceeding twelve months, i.e. exceeding the 
year and was necessarily to be register- 
ed. A perusal of paragraph 5 above makes 
it clear that a notice of 15 days will be 
necessary if the sult premises were sought 
to be vacated amy time after the period 
of the lease viz. twelve months. It mo- 
where stipulated that the lease was for a 
period exceeding twelve months. I am, 
therefore, not impressed by this argu- 
ment and I hold that the lease deed was 
for a period of twelve months only and 
= such was not compulsorily register- 
able. 


5. Learned counsel then urged 
that in view of the second part of Sec- 
tion 107 it is clear that the leases which 
do not come within the first part of Sec- 
tion 107 have either to be made by re- 
gistered instrument or oral agreement 
accompanied by delivery of possession. 
In the present case there was a written 
lease deed. It was nobody’s case that 
there was am oral agreement accompani- 
ed by delivery of possession, He, there- 
fore, urged that the lease deed Ex. 12, 
required to be registered before it could 
be looked into or relied upon. In other 
words his argument is that wherever 
there is a lease deed granting lease for a 
period of twelve months or less it had 
to be by a registered document, In sup- 
port of this contention he relied on an 
observation made in the case of Jai 
Narain Dass v. Zubeda Khatoon, (AIR 
1972 All 494). There is a discussion of the 
scope of Section 107 of the Transfer of 
Property Act in paragraph 12 of the said 
judgment. T. S. Mirza. J. observed: 


“In other words, in all such cases 
which are covered by para 2 of Section 
107 a lease can be made by oral agree- 
ment accompanied by delivery of posses- 
sion and it is not necessary that a docu- 
ment should be executed evidencing the 
terms thereof. However, if the parties 
choose to execute a lease deed so as to 
bring the terms and conditions thereof 
in writing it would be necessary that 
such a document should be registered 
one. If the document is not registered, 
the provisions of Section 49 of the Regis- 
tration Act would come into play and in 
that event the document itself would not 
be admissible in evidence except for col- 
lateral purposes.” ° 


6. Section 49 of the Registration 


Act stipulates that a document which is 
required to be registered under Section 
17 of the Registration Act or by any pro- 
visions of the Transfer of Property Act, 
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1882, shall not be received in evidence 
unless it has been registered, It was urg- 
ed that since Section 107 makes it obli- 
gatory to register every document which 
is reduced in writing, the non-registra- 
tion of such a document would result in 
such a document being excluded from 
being received in evidence. It is true that 
a lease in respect of immovable property 
from year to year or for any term ex- 
ceeding ome year or reserving a yearly 
rent is not compulsorily registrable 
under the provisions of Section 17 of the 
Registration Act, Therefore, we are left 
only with the provisions of Section 107 
of the Transfer of Property Act. 


7. In Mst. Nasiban v. Mohd. Sayed 
(AIR 1936 Nag 174) Vivian Bose, J, ob- 
served as follows: 


“The lower appellate court holds that 
the rent note Ex. P-1 being an unregis- 
tered document, cannot operate as a 
lease, because Section 107, T. P, Act re- 
quires a registered document in every 
case except where the lease is by oral 
agreement accompanied by delivery of 
possession. I thing that is the right view. 
Clause (1) of Section 107 states that cer- 
tain kinds of leases can be made only by 
a registered instrument. Clause (2) states 
that: all other leases of immovable pro- 
perty may be made either by a register- 
ed instrument or by oral agreement ac- 
companied by delivery of possession. The 
provisions are exhaustive, and leave no 
room for a written, but unregistered 
lease. Even if that were not clear, the 
proviso to Section leaves no room for 
doubt. It gives the local Government 
power to allow unregistered instruments 
to operate as leases in cases not covered 
by the first clause, with the previous 
sanction of the Governor-General] in 


` Council. This would be unnecessary if 


such leases were permissible without 
sanction, It is true a lease of immovable 
property for less than a year is not com- 
pulsory registrable under Section 17 
(d), Registration Act, but Section 4, T. P. 
Act, states that Section 107 is to be read 
supplemental to the Registration Act. 
Therefore, the effect of the two together 
is to exclude by unregistered leases 
which have been reduced to writing. A 
Full Bench of the Madras High Court in 
Rama Sahu v, Gowro Ratho, ILR 44 
Mad 55 = (AIR 1921: Mad 337) agrees 
with this view.” 


8. It may be mentioned here that 
the amendment made to Section 49 of the 
Registration Act in the year 1929 directs 
every document, which is required to be 
registered under any provisions of the 
Transfer of Property Act, not to be re- 
ceived in evidence unless it is registered. 
In view of the decision of their Lordships 
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of the Supreme Court in the case of Sita 
Maharani v. Chhedi Mahto, (AIR 1955 SC 
328). where it was held that since the 
document was not registered it was inad- 
missible in evidence and no evidence 
could be given as to its terms and com- 
tents, Their Lordships were dealing with 
the case of Jukumnama and held that 
since it had been reduced in writing it 
required registration. It, therefore, þe- 
comes clear that a document of lease, 
which is reduced in writing, is required 
to be registered under Section 107 of the 
Transfer of Property Act and cannot be 
received in evidence in view of the pro- 
visions of Section 49 of the Registration 
Act. 

9. It was sought to be argued by 
the respondent that the document could 
be certainly looked into for collateral 
purpose even though it was not register- 
ed. ‘Fhe terms and conditions of the lease 
| could, however, not be relied upon since 
the document was unregistered. One of 
the term was that the tenancy was ter- 
minable at the notice of 15 days. The 
law requires six months’ notice to termi- 
nate a lease for a manufacturing purpose. 
That requirement could be waived if 
there was a contract to the contrary. It 
was the plaintiff’s case that the said provi- 
sion had been varied by the lease deed 
Ex. 12. But if the lease deed itself could 
not be looked into since it was unregis- 
tered, there was in effect no contract to 


the contrary in existence. In this view of. 


the matter it will be clear that the notice 
terminating the tenancy giving month's 
time did not comply with the require- 
ments of Section 106 of the Transfer of 
Property Act. 


- 10. Learned counsel for the res- 
pondent, on the other hand, urged that 
the tenancy was a monthly tenamcy. It 
was so alleged in paragraph 2 of the 
plaint and had also been accepted in 
paragraph 2 of the written statement. He 
contended that the notice terminating the 
tenancy by giving a month’s time was, 
therefore, valid. This argument would 
have been sound had it not been held 
that the lease was for a manufacturing 
purpose. A six months’ notice is requir- 
ed to terminate a lease for a manufac- 
turing purpose. Therefore, the notice 
dated the 30th May, 1963 did not comply 
with the requirements of Section 106 of 
the Transfer of Property Act. 


11. Learned counsel then urged 
that in any event the lease was for a 
period of one year and after the expiry 
of the period the lease became a month 
to month tenancy and six months’ notice 
was not required. He cited a decision of 
Suiti Devi v. Benarasi Das, (AIR 1949 
All 703). In that case also the lease was 
for a period of one year and it was held 
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that there was a contract to the contrary 
and the three months’ notice given in the 
case was a valid notice. The question 
whether the lease deed in that case was 
registered or not, or was required to be 
registered or not, did not engage the at- 
tention of the Court. The Court interpret- 
ed the document as it existed treating it 
to be a contract to the contrary. If the 
deed in the present case was not receiv- 
able in evidence then for'the purpose of 
the present case there existed no term 
even as regards the length of the period 
for which the lease was given. The ques- 
tion of holding over or the lessee þe- 
coming a month to month tenant would 
not, therefore, arise. Once the lease deed 
Ex. 12 is held to be inadmissible in evi- 
dence it could not be looked into for the 
purpose of determining the term of the 
lease. It will, therefore, not be proper to 
hold under the circumstances that the 
lessee became a month to month tenant 
after the expiry of the period of one 
year of the lease. In my opinion, the 
notice dated the 30th May. 1963 did not 
validly terminate the tenancy which was 
for a manufacturing purpose. It required 
six months’ motice and since only a 
month’s notice had been given the ten- 
ancy was not validly terminated and it 
subsisted. In this view of the matter the 
court below erred in decreeing the suit. 
The decree for ejectment will, therefore, 
have to be set aside. The plaintiff will be 
entitled to the decree for arrears of rent 


only. 


12. In the result, the appeal suc- 
ceeds in part. The judgment and decree 
are set aside. The suit for ejectment of 
the defendant from the suit premises is 
dismissed but the plaintiff’s suit for re- 
covery of arrears of rent amounting to 
Rs. 2765 only is decreed. The parties will 
be entitled to their costs in proportion to 
their success and failure, ‘ 


Appeal partly allowed. 


a 


AIR 1974 ALLAHABAD 426 (V 61 C 101) 
SATISH ree AND N. D. OJHA, 
J. 


Jagdishkumar Agrawal, Appellant v. 
State of U. P. and another, Respondents. 

Special Appeal No. 14 of 1974, D/- 
25-2-1974, against judgment and decree 
of K. N. Singh, J. in W. P. No. 5000 of 
1972, D/- 13-11-1978. 


Index Note:— (A) Constitution of 
India, Art. 226 — Interference under — 
Some grounds on which order of Tribu- 
nal based irrelevant — Will High Court 
set aside the order? No, not when other 


DR/FR/B481/74/JHS 





1974 


relevant grounds are sufficient to justify 
the order. AIR 1971 SC 1537, Followed; 
W. P. No. 5000 of 1972, D/- 13-11-1973 
(AIL), Reversed. (Para 3) 


Cases Referred: Chronological Paras 


AIR 1971 SC 1537 = 1970 UJ (SC) 829, 
Zora Singh v. J. M. Tandon 3 
1969 All LJ 1060 = 1969.All WR (HC) 
514. B. A. Singh v. M. D. Agarwal 4 


R. N. Singh, for Appellant; G. D. Sri- 
Ve Standing Counsel, fòr Respon- 
ents. 


N. D. OJHA, J. :— Appellant Jagdish 
Kumar Agrawal is the owner of house 
No. 579 in mohalla Sahukara in the city 
of Bareilly. A portion of this house was 
vacated by the tenants and the appellant 
made an application for its release on 
the ground. that he required it for his 
personal need. The accommodation was 
released in his favour. Subsequently, an 
application was made by Ashok Kumar, 
respondent No. 2, for allotment of the 
aforesaid portion in his favour on the 
ground that the portion had been let out 
to him by the appellant on a monthly 
rent of Rs. 20 and that he was in occu- 
pation of the accommodation since Febru- 
ary, 1970. Notice of this application was 
issued to the appellant. He filed an ob- 
jection on the ground that the accommo- 
dation was still needed by him. In fact, 
his mother was living in it. The respon- 
dent was the son of one of his friends 
who requested the appellant to permit 
the respondent to occupy the accommo- 
dation in order to enable him to study 
and appear in his examination. On this 
request the respondent was permitted to 
reside in the accommodation temporarily 
without charging any rent and it was in- 
correct to say that the accommodation 
had been let out to the respondent. 


The Rent Control and Eviction Offi- 
eer came to the conclusion that it appear- 
ed that the appellant had let out the 
disputed portion on rent to the respon- 
dent and that he did not require it for 
his own use inasmuch as he was residing 
at Delhi. On this finding he directed the 
accommodation to be allotted in favour 
of the respondent. Against this order the 
appellant made a representation to the 
State Government under Section 7-F of 
the U. P. (Temporary) Contrel of Rent 
and Eviction Act. After hearing the par- 
ties the State Government allowed the 
said application. Aggrieved by that order 
the respondent No. 2 instituted a writ 
petition in this Court which has been 
allowed by a learned single Judge. The 
appellant has now come up in special 
appeal. 


2. It was urged by learned coun- 
sel for the appellant that the State Gov- 
ernment after considering the entire ma- 
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terial on record believed the appellant's 
version that the accommodation was 
never let out to respondent No. 2 but 
that he had been permitted to occupy if 
in the manner stated by the appellant, 
According to learned counsel, the reasons 
which weighed With the State Govern~ 
ment in cancelling the. order of allotment 
were based on material on record and 
were not irrelevant and it was conse~ 
quently not open to the learned single 
Judge to quash that order under Article 
226 of the Constitution. Having heard 
learned counsel for the parties we are of 
opinion that the submission made by 
learned counsel for the appellant is well- 
founded, A perusal of the order of the 
learned single Judge indicates that he 
was of opinion that the State Govern- 
ment took into consideration two circum-~ 
stances which were not borne out by the 
record. One was that the landlord’s 
family was residing in the house and the 
other was that the respondent’s father 
was residing in the city of Bareilly. So 
far as the question as to whether the 
landlords’ family was residing in the 
house is concerned, a perusal of the order 
of the State Govetnment indicates that 
While dealing with the case of respon- 
dent No. 2 that a sum of Rs. 20 was paid 
to the mother of the appellant by him on 
the date when the house was taken on 
rent, the State Government held that on 
his own case it was proved that the 
mother of the appellant was at that time 
in the house in question. As is clear from 


‘the order of the Rent Control and Evic~ 


tion Officer which was set aside by the 
State Government this was the case of 
the appellant in his objection that his 
family came to Bareilly of and on and 
that his mother lived in Bareilly. If the 
State Government. took into considera- 
tion the case of respondent No. 2 him-~ 
self in recording a finding in favour of 
the appellant it cannot be said that the 
said finding was in any way irrelevant 
or not supported by any material on 
record. 


So far as the second circumstance is 
concerned, a perusal of the order of the 
State Government indicates that it has 
not been found in the said order that the 
father of the respondent No. 2 was re- 
siding in the:city of Bareilly. It has been 
said in that order that if the father of 
the respondent No, 2 had been residing 
at Bareilly, it is he who would have taken 
the accommodation om rent and would 
have fought out the litigation. This indi-~ 
cates thaf the State Government was in 
fact not satisfied that the father-of the 
respondent No. 2 was residing at Bareilly. 
In our opinion the learned single Judge 
was not right in taking the view that the | 
State Government has held that the 
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father of the respondent No. 2 was resid- 
ing in the city of Bareilly. 


3. The learned single Judge has 
also said that the last consideration taken 
by the State Government into account 
that a student should not be encouraged 
to get allotment order is again an irrele- 
vant consideration. The order of the State 
Government, however, does not indicate 
that the State Government was of the 
view that no allotment order should be 
made in favour of a student. What has 
been stated in the said order is that the 
respondent was a student, that the case 
of the landlord had substance that a room 
had been given to him and that in these 
circumstances the respondent should not 
be given any encouragement. This clearly 


indicated that the State Government was’ 


taking into consideration the conduct of 
the respondent namely-—— occupying ome 
of the rooms of the accommodation with 
the permission of the landlord and then 
subsequently trying to get it allotted in 
his favour. The State Government has 
mot stated in its order that a student 
should not be encouraged to get an order 
of allotment in his favour, In our opin- 
ion, the grounds which appealed to the 
State Government in- setting aside the 
order of allotment were not irrelevant 
and were based on the material on re- 
cord. It was only a matter of believing 
or disbelieving the version of one party 
or the other. The Rent Control and’ Evic- 
tion Officer believed the version of 
respondent whereas the 


a case just of appraisal of evidence. 


We are further of opinion that even 
if for the sake of argument it may he 
. laccepted that one of the several reasons 
which weighed with the State Govern- 
ment in setting aside the order of allot- 
ment was not relevant, that alone would 
not be sufficient to set aside the order 
under Article 226 of the Constitution in 
ease the other grounds were sufficient to 
justify the said order. In Zora Singh v. 
J. M. Tandon, (AIR 1971 SC 1537) it was 
held that the principle that a decision of 
a Tribunal would be vitiated if some of 
the reasons relied on-by it for its conclu- 
sion turn out to be erroneous or other- 
wige- unsustainable, applies to cases in 
which the conclusion is arrived .at on 
subjective satisfaction. For, -in such cases 
it would be difficult for the Superior 
Court to find out which of the reasons 
brought about such satisfaction. But in a 
case where the conclusion is based on 
objective facts and evidence, if it is found 
that there was legal evidence before the 
Tribunal. even if some of it-was irrele- 
vant, a Superior Court would not inter- 
_fere, if the finding can be sustained on 
the rest of the evidence. The reason is 
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that in a writ petition for certiorari the 
superior Court does not sit in appeal, 


but exercises only supervisory jurisdic- 
tion and therefore does not enter into 
question of sufficiency of evidence. 


4. Learned counsel for the con- 
testing respondent urged that the State 
Government -had not considered the 
entire material and had not recorded a 
categorical finding on the question as to 
whether the accommodation was or was 
not vacant, In our opinion, this submis- 
sion has no substance. Once the State 
Government came to the conclusion that 
Since the accommodation was released in 
favour of the landlord it could be pre- 
sumed that his need was found to be 
genuine and further that the landlord 
had permitted the respondent to occupy 
one room in the mamner alleged by him, 
it is apparent that the State Government 
was of the view that the accommodation 
was never let out to the respondent nor 
was intended to be let out. In this view 
of the matter it cannot be said that the 
State Government did not consider the 
question as to whether the accommoda- 
tion was or was not vacant for purposes 
of allotment. It is clear ‘that in the opin- 
ion of the State Government the accom- 
modation was not available for allotment. 
It has not been disputed that the entire 
record was before the State Government 
before it disposed of the application 
under Section 7-F. In B. A. Singh v. M. 
D. Agarwal, (1969 All LJ 1060) a Division 
Bench of this Court held that in a situa- 
tion where the entire record was before 
the Government before passing the im- 
pugned order, the omission of the State 
Government to refer in its order to all 
the material on the record does not viti- 
ate the order. In our opinion, therefore, 
the order of the State Government was 
not such which could be interfered with 
under Article 226 of the Constitution. 


5. In the result, the appeal suec- 
ceeds amd is allowed. The impugned order 
of the learned single Judge is set aside. 
The appéllant will be entitled to costs. 


Appeal allowed. 
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quit given on 1-2-1967 and was to expire 
on 1-3-67 — Eviction suit filed an 10-3- 
67 — Meanwhile on 15-2-67 landlord ac- 
cepting advance rent for March knowing 
it to be so — Would it not amount to a 
waiver of notice? Yes, it is waiver and 
does not stand cancelled by subsequent 
filing of eviction suit. (Paras 9, 10) 


Cases Referred:- Chronological Paras 


1970 All LJ 803 = 1970 All WR (HC) 489, 

Mangal Sen v. Krishna Devi he a 
10, 

1968 All LJ 387 = 1968 All WR (HC) 197, 

~ Hari Shankar v. Chaitanya Kumar 11 

AIR 1966 All 623, Ram Dayal v. Jawala 
Prasad 


Naval Kishor Saxena, for Applicant; 
K. C, Saxena, for Respondent. 


JUDGMENT :— This is an appeal by 
the defendant. Plaintiffs suit for the 
ejectment of the defendant and for re- 
covery of mesne profits was decreed by 
both the courts. The only question raised 
in this appeal is ome of waiver of notice 
to quit. 


2. Learned counsel for the appel- 
lant urged that the plaintiff by accepting 
rent for a period after the determination 
of tenancy had impliedly waived the 
notice to quit. The notice to determine 
the tenancy was served on the Ist Febru- 
ary. 1967. The tenancy was to stand de- 
termined from the 1st March, 1967. The 
defendant had sent a money order in the 
surm of Rs. 5.50 to the plaintif on the 
15th February, 1967 which was accepted 
by the defendant. It was urged that this 


sum represented the rent for the month - 


of March, 1967. It may also be relevant to 
mention that the suit was filed om the 
basis of permission granted by the Com- 
missioner and the suit was filed by the 
plaintiff on 10th of March, 1967. 


3. The contention of the learned 
counsel for the respondemt was that there 
was no waiver. No rent was accepted 
after the determination of the tenancy 
and there was no intention to waive the 
notice for soon after the tenancy stood 
determined the suit for the eviction of 
the defendant was filed. A plea was taken 


by the defendant, though unsuccessfully,- 


that the words ‘rent for March’ were sub- 
sequently interpolated in the money 
order receipt and it was not there when 
it was sent. Evidence was led to show 
that the defendant had remitted- the rent 
of four months November, December, 
January and February, earlier.. 


4. In support of the 
certain decisions of this Court and of the 
Supreme Court were cited, Learned coun- 
sel for the appellant cited the case of 
Ram Dayal v. Jawala Prasad, (AIR 1966 
All 623) decided by a single Judge of this 
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rival cases - 


(A, Banerji J.) [Prs. 1-6] All. 429 


Court. In this case it was observed: 
“Once it is found that the rent for a 
period subsequent to the notice to quit 
was accepted by the plaintiff it is that 
circumstance alone which has to be taken 
into consideration for finding out whether 
in so accepting the rent the plaintiff in- 
tended that the relationship of the land- 
lord and tenant subsisted between the 
parties. It was immaterial that the defen- 
dant was unable to satisfy the Court by 
his evidence affirmatively that there was 
an agreement arrived at for continuing 
the tenancy. 


5. The next case cited was Man- 
gal Sen v. Smt. Krishna Devi, (1970 All 
LJ 803). In this case it was held that ‘if 
a lessor accepts as rent the amount tem- 
dered by the lessee it indicates an inten- . 
tion on the part of the lessor to waive 
the notice. Such an act on the part of the 
parties to the lease shows an intention 
to treat the lease as subsisting which im- 
pliedly means that the notice under Sec- 
tion 111 (h) of the Act stands waived.” 
The Division Bench approved the reason- 
ing given in the case of AIR 1966 All 623 
on the point of there being a waiver if 
the rent was accepted even after the in- 
stitution of the suit. We are not concern- 
ed with that question in the present case. 
The question before the Division Bench 
was answered in the following words: 


“In our view a lessor has an umfetter- 
ed right under Section 113 of the Act to 
waive the notice given by him under Sec- 
tion 111 (h) of the Transfer of Property 
Act if the lessee expressly or impliedly 
consents to continue the lease and this 
right is mot taken away by the institution 
of a suit to eject the lessee.” 


6. Learned counsel for the res- 
pondent also placed reliance for certain 
observations appearing in the above case 
of 1970 All LJ 803. The observations are 
significant and have to be taken into con- 
sideration in determining whether the 
act of acceptance of rent after the deter- 
mination of tenancy im every case 
amounts to a waiver. The Division Bench 
observed in paragraph 3 as follows: 


“It will, however, always be a mixed 
question of fact and law as to whether 
in the circumstances of a particular case, 
the tender of the amount was by way of 
rent and its acteptance by the lessor was 
also as rent showing an intention to treat 
the. lease as subsisting. Rent under this 
context must be understood to have the 
meaning assigned to it under Section 105 
of the Transfer of Property Act. If on. 
the facts established in a case it is prov- 
ed that the amount was either not ten- 
dered as rent or was not accepted as rent 
then there will be no waiver of the notice 
to quit the property leased but in case it 
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is established in a case that the money 
was was tendered as rent and was ac- 
cepted as rent as contemplated by Sec- 
tion 105 of the T. P. Act, there will be 
a waiver of the notice to quit the pro- 
perty leased showing intention to treat 
the lease as subsisting......... The attending 
circumstances have to be proved for 
establishing a waiver under Section 113 
of the T. P. Act. It is the intention to 
treat the lease as subsisting that is rele- 
vant. If the amount tendered is accepted 
as rent for the period subsequent to the 
expiration of the notice to quit the pro- 
perty leased the same may amount to 
showing an intention to treat the lease 
as subsisting.” 


It is evident from the above that the real 
. question to be determined in each case is 
one of the intention of the parties. It will 
be based on the facts of each case, In 
other words it may he stated that the 
question was whether the landlord in- 
tended to continue the lease. Was he by 
his acceptance of rent after the determi- 
nation of the lease waiving the notice 
and treating the tenancy to be subsist- 
ing? This question has to be answered 
on the basis of the evidence im each case. 
Where a rent is tendered and is accepted 
under some mistaken belief or under a 
mistake of fact or under m/srepresenta- 
tidn it will rum counter to the real intem- 
tion of the landlord. In the present case 
it is admitted by the parties that no rent 
was either tendered or accepted on or 
after the Ist of March, 1967. Rent for 
the month of March was sent in the 
month of February, i.e. almost six weeks 
before the rent became due. 


T. The case of the appellant is 
that he sent rent for the month of March, 
1967 on the 15th February, 1967. His 
case further was that the money order 
coupon bore endorsement also, The land- 
lord accepted the money order so sent, 
knowing full well that it was sent as 
rent for the accommodation for the month 
of March, 1967. This was rent sent for 
a period subsequent to the termination of 
the tenancy. An attempt was made by the 
landlord to show that the “money order 
receipt did not bear the endorsement 
“rent for March’. It was suggested that 
this was interpolated subsequently. The 
finding of the court below, however, is 
to the contrary and it has been held that 
the writing was there when the amount 
was remitted, It, therefore, has to be.ac- 
cepted that a money order in-the sum of 
Rs. 5.50 was sent on the 15th February, 
1967 as rent and was also accepted as 
such. 


— B. Learned counsel for the appel- 
lant then urged that the oral evidence of 
the plaintif nowhere showed that the 
amount was accepted under a mistake or 
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under a misapprehension of facts. The 
plaintif has nowhere in his deposition 
made any attempt to explain as to how 
he came to accept this amount of Rs. 5.50 
which was sent as rent for a period sub- 
sequent to the termination of tenancy. In 
this view of the matter it will have to 
be held that the amount was accepted by 
the landlord knowingly that it was reat 
and that it was for a period beyond the 
expiry of notice. 


9, Learned counsel for the res- 
pondent sought to argue that since the 
rent for the month of March, 1967 had 
not become due on the 15th February, 
1967 the amount sent by the money order 
could not be deemed to be rent, I do not 
find any force in this contention. If what 
was sent as. rent and was accepted as 
such by the landlord it does not lose the 
characteristic of being rent merely þe- 
cause it is sent in advance or that it had 
not yet become due. It is open to a ten- 
ant to pay rent in advance. It is also 
open to a landlord not to accept such 
rent after he had served a notice termi- 
nating the tenancy. But where he accepts 
rent, which is for a period beyond the 
date when his tenancy stands terminated, 
it has the effect of waiving the notice, for 
by this act he has shown his willingness 
to accept rent and continue the tenancy. 


16. In the case of 1970 All LJ 803 
(supra) the Division Bench has observed 
that the Court has to examine the attend- 
ing circumstances for establishing a 
Waiver under Section 113 of the Transfer 
of Property Act. What were attending 
circumstances `in the present case? ‘The 
notice to quit had been given on Ist of 
February, 1967 and it was to expire on 
the lst of March, 1967 and the suit was 
filed gn 10th March ’67. If these were 
the only two acts it would show that the 
intention of the landlord was to termi- 
mate the tenancy. In the present case 
very significant fact, however, enters into 
the picture viz. the acceptance of a 
money order in the sum of Rs. 5.50 
which is sent as rent and is accepted by 
the landlord on the 15th of February, 
1967. This act of his only 15 days after 
having sent a notice terminating the ten- 
ancy can be interpreted in only one way 
viz. that the landlord had decided to 
waive the notice. The filing of the suit 
subsequently would not result in cancel- 
ling the waiver of the notice. 


11. Learned counsel for the res- 
pondent cited the decision of the Divi- 
sion Bench in the case of Hari Shanker 
v. Chaitanya Kumar, (1968 All LJ 387) 
where it was held that in a case govern- 
ed by Section 113 of the Act there should 
be something more than a mere accept- 
ance of rent in order to enable the Court 
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to hold that the acceptance of rent 
amounts to the waiver of notice to quif. 
In that case it was held that ‘something 
more’ was lacking. In that case the notice 
was served on the 16th of October, 1964 
and the tenancy stood terminated on the 
16th of November, 1964. After the insti- 
tution of the suit on the 23rd of Nov- 
ember, 1964 the landlord accepted rent 
for the months of October, November and 
December, 1964. Further in that case it 
was held that the tenant was protected 
under the provisions of the Rent Control 
Act and even after the expiry of the 
period mentioned in the notice to quit 
and the institution of ‘the suit he became 
a statutory tenant under the Act and was 
liable to pay rent to the plaintiff land- 
lord. It was held: “The mere acceptance 
by the plaintiffs of the rent for Novem- 
ber and December, 1964, which was pay- 
able to them under the provisions of the 
Act, cannot accordingly amount to the 
waiver of notice to quit by them. In view 
of the provisions of the Act such accept- 
ance remains equivocal. The plaintiffs 
may maintain that they had accepted the 
rent for November and December, 1964 
as it had fallen due under the Act and 
not because they were minded -to conti- 
nue the relation of landlord and tenant. 
The burden is on the defehdant to show 
that the plaintiffs had accepted the rent 
as “rent” and not as rent “due under the 
Act”. We have not been referred to any 
such evidence on record. It would, there- 
fore, be obvious that the facts of that 
Division Bench case were different from 
the facts of the present case. In this case 
the landlord had obtained permission to 
file a suit for the ejectment of the defen- 
dant under Section 3 of the Act. Thus 
the bar for filing a suit under the Act had 
been lifted and the parties were relegat- 
ed to the position as if the Rent Control 
‘and Eviction Act were not there. There- 
fore, the question of acceptance of rent 
as “rent due under the Act’ does not 
arise in the present case. It has. already 
been held in this case that the amount 
sent was accepted as rent. In my opinion, 
therefore, the observations made in the 


case of 1968 All LJ 387 (supra) are not. 


applicable in the present case and the 
decision in the case of 1970 All LJ 803 
would be applicable, 


12. In my opinion, therefore, the 
amount that was sent was accepted as 
rent after the service upon the tenant of 
a notice to quit and this accéptance con- 
stituted waiver of the notice to quit. In 
this view of the matter the suit of the 
plaintiff respondent could mot be decreed 


and the decree passed by the court below ` 


will have to be set aside, 


13. In the result, eres the 
appeal succeeds and is allowed. The judg- 
ment and decree of the court below are 


~ 
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All. 43t 


set aside and the suit of the plaintiff 
stands dismissed with costs throughout. 


Appeal allowed, 
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Queens College Kanetra and another, 
Applicants v. The Collector, Varanasi and 
others, Opposite Parties. 


Peas Revn. No. 710 of 1972, D/- 15-2- 


Index Note:— (A) Arbitration Act 
(1840), S. 34 — Whether a stay of suit 
under S. 34 affects the jurisdiction of 
court to hear the injunction matter? No. 


Brief Note:— (A) The court hearing 
a regular suit already has power under 
the Civil P. C. to grant‘ injunctions and 
to appoint receivers. The definition of the 
word ‘court’ in S. 2 (c) of the Act also 
points to the same conclusion. The defini- 
tion indicates that the word ‘court’ here 
does not mean the court before which a 
suit has actually been filed but it means 
a court. which has jurisdiction to enter- 
tain a suit in respect of the subject-mat- 
ter of the reference. There is no provi- 
Sion in the Act which, in any way. pre- 
vents the court from disposing of such 
matters. (Paras 2, 3) 

Index Note:— (B) Arbitration Act 
(1940),.S. 34 — “A step in the proceed- 
ings” — Whether the action of the de- 
fendant in a.suit to have an injunction 
matter decided finally amounts to “a step 
in the proceedings” so as to disentitle him 
from applying for stay under S. 34? No. 

Brief Note:-— (B) The true test for 
determining whether an act is “a step in 
the proceedings” is not so much the ques- 


. tion as to whether it is an application but 


whether the act displays an unequivocal 
intention to proceed with the suit and to 
give up the right to have the matter dis- 
posed of by arbitration. There must be 
submission to the .jurisdiction of the 
court for adjudication of the claim in the 
suit itself. The act of the defendant to 
get an ex parte order of injunction vacat- 
ed does not indicate an unequivocal in- 
tention to proceed with the suit and to 
give up the right to have the matter dis- 
posed of by arbitration, The adjudication 
of the injunction matter does not amount 
to adjudication of the claim in tha suit 
itself. AIR: 1961 Madh Pra 322 amd AIR 
1952 Punj 109, Rel. on. 


Cases Referred: 


AIR 1961 Madh Pra 322 = 1961 Jab LJ 
525, Sansarchand Deshraj v. State of 
Madhya Pradesh 4’ 
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(Paras 4, 5) 
Chronological Paras’ 
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AIR 1952 Punj 109, M/s. Charan Das & 
Sons v. M/s. Harbhaian Singh Hardit 
Singh 4 


R. M. Singh, for Applicant. 


ORDER :-—~ The applicants filed a suit 
against the opposite parties in the court 
of the Civil Judge, Varanasi, On the ap- 
plication of the plaintiffs, an ex parte ad 
interim injunction was issued against the 
defendants. When the defendants appear- 
ed. they moved an application under Sec- 
tion 34 of the Arbitration Act for staying 
the hearing of the suit as there was a 
binding agreement between the parties to 
refer the dispute to arbitration. This ap- 
plication was allowed on January 14, 
1972. Thereafter the defendants moved an 
application that the ex parte ad interim 
injunction be vacated. The plaintiffs rais- 
ed an objection that, after the stay of 
the hearing of the suit under Section 34 
of the Arbitration Act, the court had no 
jurisdiction to hear the injunction mat- 
ter. By its order dated May 6, 1972, the 
trial Court held that the injunction mat- 
ter could be disposed of by it and fixed 
May 20, 1972, for its disposal. Against 
this order, the plaintiffs filed a revision 
before the District Judge, Varanasi. The 
District Judge rejected the revision sum- 
marily, holding that the order of . the 
trial court did not amount to a case de- 
cided and that the stay of a suit did not 
divest the trial court of its jurisdiction 
to dispose of interlocutory matters.‘ The 
plaintifis have now come up to this Court 
in revision. 


2. The trial vomi has relied on 
certain decisions based on the provisions 
of Section 41 of the Arbitration Act in 
coming to the conclusion that it has juris- 
diction to dispose of interlocutory mat- 
ters, even though the hearing of the suit 
is stayed under Section 34. Some decided 
cases, -in which Section 41 has been inter- 
preted, were- cited before me also. Sec- 
tion 41 reads thus:— 

“41, Procedure and powers of ‘Court 
—- Subiect to the provisions of this Act 
and of rules made thereunder— 


- a) the provisions of the Code of 
Civil Procedure, 1908, shall apply to all 
proceedings before the Court, and to all 
appeals, under this Act, and 


(b) the Court shall have, for the pur- 
pose of, and in relation to, arbitration 
proceedings, the same power of making 
orders in respect of any of the matters 
set out in the second Schedule as it has 
. for the purpose of, and in relation to, any 
` proceedings before the Court: 


Provided that nothing in clause 
„shall be taker- to prejudice any power 


which may be vested in an arbitrator or- 


umpire for making orders with respect to 
any of such matters.” 
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In the second Schedule, which enume- 
rates the powers of Court, clause (4) re- 
lates to interim injunctions and the ap- 
pointment of Receivers, Thus, under Sec- 
tion 41, the Court can grant injunctions 
and appoint Receivers. But I think that 
Section 41 has no application to the pre- 
sent case. There are two types of cases 
in which the provisions of the Arbitra- 
tion Act can be invoked. The first type is 
pending suits in which applications under 
certain provisions of the Arbitration Act 
can be made. Examples of such applica- 
tions are applications under Section 21 -~ 
for referring any matter in dispute in a 
suit to arbitration and applications under 
Section 34 for staying the hearing of a 
suit. The second class of cases is where 
no regular suit has been filed but pro- 
ceedings are initiated in a court by an 
application made under the Arbitration 
Act, Instances of such cases are applica- 
tions under Section 14 for filing an award 
in court and applications under S. 20 for 
filing an arbitration agreement in court. 
It is to this second class of. cases that 
Section 41 applies, for, in the first class 
of cases, the court hearing a regular suit 
already has power under the Code of 
Civil Procedure to grant injunctions and 
to appoint receivers. The definition of the 
word ‘court’ in Section 2 (c) also points 
to the same conclusion. ‘Court’ is defined 
to mean a civil court having jurisdiction 


- to decide the questions forming the sub- 


ject-matter of the reference if the same 
had been the subject-matter of a suit. 
The definition indicates .that the word 
‘court’? here does not mean the court be- 
fore which a suit has actually been filed 
but it means a court which has jurisdic- 
tion to entertain a suit in respect of the 
subject-matter of the reference. 


3. In the present case, since a re- 
gular suit-had been filed before the trial 
court, it had, under the Code of Civil 
Procedure, power to consider and dispose 
of applications for injunctions and for 
vacating injunctions. There is no provi- 
sion in the Arbitration Act which, in any 
way, prevents the court from disposing 


- of such matters. A stay under Section 34 


of the Arbitration Act does not affect the 
powers of the court which it possesses 
under the Code. 


4. It was then contended by learn- 
ed counsel for the applicants that if, be- 
fore the hearing of the suit was stayed 
under Section 34, the defendants had 
sought to get the ex parte injunction va- 
cated, they would have become disentitl- 
ed to the stay, as such action would have 
been a step in the suit and they, having 
obtained a stay of the suit, are not now 
entitled to take the same step for vacat- 
ing the injunction. I am umable to accept 
the contention that taking steps to set an 
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ex parte injunction vacated amounts to 
taking such a step in the suit as would 
disentitle the defendants from applying 
for stay under Section 34, Under Section 
34, an application may be made by the 
defendant “at any time before filing a 
written statement or taking any other 
steps in the proceedings”. The true test 
for determining whether an act is "a step 
in the proceedings” is not so much the 
question as to whether it is an application 
but whether the act displays an unequl- 
vocal intention to proceed with the suit 
‘and to give up the right to have the mat- 
ter disposed of by arbitration. There must 
be submission to the jurisdiction of the 
court for adjudication of the claim in the 
suit itself, There can be no doubt that 
the act of the defendant to get an ex 
parte order of injunction vacated does not 
indicate an unequivocal intention to pro- 
ceed with the suit and to give up the 
right to have the matter disposed of by 
"arbitration. The adjudication of the in- 
junction matter does not amount to ad- 
judication of the claim in the suit itself. 
I am, therefore, of opinion that the ac- 
tion of a defendant in a suit to have an 
injunction matter decided finally cannot 
amount to "a step in the proceedings” so 
as to disentitle him from successfully 
maintaining an application under Section 
34 of the Arbitration Act. In this view, I 
am supported by a decision of a Division 
Bench of the Madhya Pradesh High Court 
in Sansarchand Deshraj v. State of Ma- 
dhya Pradesh, AIR 1961 Madh Pra 322 
and by the decision of a learned Single 
Judge of the Punjab High Court in M/s. 
Charan Das & Soris v. M/s. Harbhajan 
Singh Hardit Singh, AIR 1952 Punj 109. 


5, Thus, in the present case, if 
the defendants had, before obtaining the 
stay under Section 34, moved to have the 
ex parte ad interim injunction vacated, 
their action would not have disentitled 
them from making an application under 
Section 34 and from obtaining the stay: 
That being so, there could be no objec- 
tion to their doing so after they had ob- 
tained the stay. The Court, having juris- 
diction umder the Code of Civil Procedure 
to consider the matter, was fully, justi- 
fied in holding that the question could be 
gone into by it. I have no doubt that the 
trial court had jurisdiction to hear amd 
decide the injunction matter, - 


6. The revision is without force 
and is hereby dismissed with costs. The 
stay order is vacated. 


_ Revision dismissed. 
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K. B. ASTHANA AND K. C. 
AGARWAL, JJ. . 


Ram Baboo Lal, Appellant v. Haris 
Chandra Burman and others, Respon- 
dents, 

F. A. F. O. No. 192 of 1969, D/- 22-8- 
1973, against judgment and order of R. N. 
Agarwal, Civil J., Aligarh, D/- 29-4-1969, 

Index Note :— (A) Arbitration Act 
(1940), Section 34 — Application for stay 
of suit — Applicant must disclose fully 
the subject-matter of the dispute. 


Brief Note :— (A) The law requires 
that Section 34 application has to be filed 
before the defendant files his written 
statement, but that does not absolve the 
defendant from his duty to bring mate- 
rial before the Court to enable it to re- 
cord an objective finding on the question 
whether the subject-matter of dispute 
before it was one which was agreed upon 
under the contract to be referred to 
arbitration., (Para 3) 


Index Note:— (B) Arbitration Act 
(1940), Section 34 — Stay of suit — 
Plaintiff giving notice to the defendant 
for appoiniment of an arbitrator — He 
is not estopped from opposing application ` 
for stay of suit. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1969 SC 488 = (1969) 2 SCR 224, 

Union of India v. Salween Timber and 
Construction Co. 4,7 


Ashoke Gupta and Barman, for Ap- 
pellant; Deokinandan, for Respondents. 


ASTHANA, J.:— The defendant-ap- 
pellant was lessee of a Cotton Spinning 
Mill. The lease was reduced into a re- 
gistered document and its term was five 
years. There is no dispute that the term 
of the lease expired on 28-4-1966. The 
defendant did not hand over possession 
of the mills in the same shape and form 
as was given to him on the expiry of 
the lease and continued to remain in pos- 
session. The plaintiff, who was the les- 
sor, is said to have served upon the de- 
fendant, the lessee, a notice invoking the 
arbitration clause in the deed of lease and 
asking the defendant to appoint his arbi- 
trator. It is said that the defendant re- 
plied to the notice intimating his choice 
of an arbitrator. It transpired that noth- 
ing was referred to the arbitrators. The 
plaintiff then commenced a suit for evic- 
tion of the defenddnt from the mills pre- 
mises, for the possession thereof in the 
Same shape and form as it was let out, 
and for recovery of mesne profits 
amounting to over a lakh of rupees. 
When the summons of the suit was served 
upon the defendant he filed an applica- 


tion under Section 34 of the Arbitration 


LQ/AR/F2/73/RSK 


434 All. [Prs. 1-4] 


Act, 1940 praying for the stay of pro- 
ceedings of the suit. This apoian ae 
opposed by the plaintiff. The learned 
Judge trying the suit rejected the ap- 
plication of the defendant for stay of 
proceedings mainly on the ground that 
the subject-matter of the suit was not 
such as was agreed upon to be referred 
to arbitration under the arbitration clause 
of the lease deed. The defendant has 
now come up in appeal from this order 
of rejection of his application for stay 
of proceedings in the suit under Sec» 
tion 34 of the Arbitration Act. 


2. We have heard Sri Ashoke 
Gupta for the defendant-appellant. 
Learned counsel urged that the Court 
below is in error in holding that the sub- 
Ject-matter of dispute involved in the suit 
did mot arise out of the contract of lease 
and that it was not otherwise a case in 
which the defendant was entitled to in- 
voke the arbitration clause. The learned 
counsel further suggested that the con- 
duct of the plaintiff showed that the 
arbitration clause should be invoked as 
he served upon the defendant notice for 
nominating am arbitrator and referring 
the dispute to arbitration under the 
arbitration clause in the contract of lease. 
It was also emphatically urged by the 
learned counsel that the Court below fell 
into a grave error in observing that the 
defendant not having filed his written 
. Statement it could not be known as to 
what dispute actually he was raising in 
the suit, therefore the Court was not in 
a position to judge the validity of the 
claim made by the defendant for stay 
of proceedings under Section 34 of the 
Arbitration Act. It was submitted that 
as Section 34 of the Arbitration Act it- 
self provides that the defendant has to 
make an application under that section 
before filing a written statement, there- 
fore, mon-filing of the written statement 
could not be used as ground for reject- 
ing of the defendant’s application. for 
stay of proceedings, 


3. We have given our due consi~ 
deration to the .submissions of learned 
counsel for defendant-appellant and we 
find that no case has been made out for 
interfering with the order of the Court 
below. The suit which was instituted by 
the plaintiff is an ordinary suit filed by 
a landlord against the tenant after the 
expiry of the lease, and for recovery of 
mesne profits. The right of the plain- 
tiff for delivery of possession of the de- 
mised premises arises independently of 
the contract of lease. So any dispute 
with regard to that right canmot be said 
to arise out of the contract of lease un- 
less the defendant pleaded that the lease 
had not expired and the suit was prema- 
ture. Likewise the right to recover 
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mesne profits will not arise out of the 
contract of lease as it is an independent 
right which accrues to the plaintif on 
account of illegal or wrong retention of 
possession of the mills. The suit is not 
for recovery of rent. We think that the 
defendant was under a duty to place be~ 
fore the Court all the grounds on which 
he wanted the invocation of Section 34 
of the Arbitration Act, and to establish 
that the subject-matter of dispute aris- 
ing in the suit was one which was agreed 
upon to be referred to arbitration. We 
think that it is in that context that the 
observations of the learned Judge of the 
Court below im regard to the non-~filing 
of the written statement of the defendant 
are to be read. What the Court below 
meant was that the defendant has not 
placed any facts or information before 
the Court as to the nature of the dis~- 
pute which his defence would disclose 
against the plaintiff’s claim for eviction 
and recovery of mesne profits. The de- - 
fendant not having done so, he is to be 
blamed for it. Even before us the 
learned counsel for the defendant-appel- 
lant was not able to disclose as to what 
the real mature of the dispute would be 
on the pleadings of the defendant. Cer- 
tainly the law requires that an applica- 
tion under Section 34 of the Arbitration 
Act has to be filed before the defendant 
files his written statement, but that does 
mot absolve the defendant from his duty 
to bring material before the Court to 
enable it to record an objective finding 
on the question whether the subject- 
matter of dispute before it was one which 
was agreed upon under the contract to 
be referred to arbitration. There being 
complete absence of any such material 
before the Court it was certainly justified 
in throwing out the defendant on that 
score. We have already observed above 
that the subject-matter of dispute which 
arises in the suit is wholly extraneous to 
the contract of lease which expired on 
28-4-1966. 


4. Sri Ashoke Gupta referred us 
to certain observations made by the 
learned Judges of the Supreme Court in 
the case Union of India v, Salween Tim- 
ber and Construction Co., AIR 1969 SC 
488. The learned Judges in that case ob~ 
served that— 


"The test for determining whether a 
dispute is one ‘arising out of the contract’ 
or ‘in connection with the contract’ is 
whether recourse to the contract by 
which both the parties are bound is 
necessary for the purpose of determining 
whether the claim of the party is justi- 
fied or otherwise. If it is necessary to 
take recourse to the terms of the con- 
tract for the purpose of deciding the 
matter in dispute, it must be held that 
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the matter is within the scope of the 
arbitration clause and the arbitrators 
have jurisdiction to decide that dispute.’ 


5. Clause 22 of the contract of 
lease in the instant case shows that— 

“all proceedings regarding the mean- 
ing, interpretation or effect of the vari- 
ous terms and conditions contained here- 
in and all other matters arising out of 
or having any bearing on this agreement 
shall be settled by means of arbitration 
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6. It was strenuously urged by 
the learned counsel for the defendant- 
appellant that the arbitration clause in 
the imstant case quoted above is wide 
enough to cover the dispute which will 
arise in the suit, as the right for evic- 
tion and recovery of the mesne profits 
would have a bearing on the terms of 
the contract of lease and recourse will 
have to be taken to the terms of the con- 
tract for the purpose of deciding the 
matter in dispute. We fail to appreciate 
this line of argument, The right to evict 
the defendant and obtaining possession of 
the mills from him is not based on the 
contract of lease and by no stretch of 
imagination it can be said that recourse 
will have to He taken to the terms of the 
contract for determining whether the 
plaintiff has that right when it is not dis- 
puted that the lease expired on 28-4-1966, 
and the defendant had not exercised his 
option for further renewal of the lease 
in accordance with the terms of the con- 
tract of lease. 


7. Coming to the claim of the 
plaintiff for recovery of mesne profits at 
the rates pleaded by him in the plaint, it 
will appear that under the law the mesne 

rofits do not represent rent. So the suit 
is not for recovery of rent. It may be 
that to claim mesne profits pleaded in 
the plaint the plaintiff may refer to the 
lease for showing the intention on the 


‘part of the parties that after five years’ 


if the defendant retained possession he 
will have to pay certain amount every 
month. Likewise, the defendant may 
refer to other clauses in the contract of 
lease, to show that the intention on the 
part of the parties was to claim a lesser 
amount. But for the determination of 
the right of the plaintiff to recover mesne 
profit the terms of the lease will have 
no bearing. At best, the document of 
lease may be-referred to by the parties 
as collateral evidence for determination 
of the figure or the amount. When it is 
said by the Supreme Court in the case 
cited that in deciding the dispute re- 
course has to be taken to the terms of 
the lease, or when it is said that in de- 
ciding the dispute the lease will have a 
bearing, it always means that when re- 
course has to be taken for determining 
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a right which is in dispute, or without 
referring to the lease that right cannot 
be determined, then alone it can be said 
that the arbitration clause in the lease 
will come into play. Here we find that 
no right claimed by the plaintiff in ine 
suit, that is, for delivery of possession on 
the expiry of the lease and for the re- 
covery of mesne profits, requires any re- 
ference to the terms of the lease for ‘ts 
determination by the Court. In reject- 
ing the application of the defendant 
under Section 34 of the Arbitration Act 
the Court below has not in anyway gone 
against the law laid down by the 
Supreme Court in AIR 1969 SC 488 
(supra), We think that the decision of the 
Court below is in accordance with the law 
laid down by the Supreme Court, 


8. We agree with the Court below 
that the mere fact of the plaintiff having 
given notice to the defendant for appoint- 
ment of an arbitrator in accordance with 
the arbitration clause would not militate 
agaimst the decision of the Court refusing 
to stay proceedings in the suit in exer- 
cise of its jurisdiction under Section 34 
of the Arbitration Act. It was conced- 
ed by Sri Gupta for the defendant-appel- 
lant that the said fact cannot be used as 
estoppel in the case. This circumstance 
has no material bearing. 

: We also do not otherwise think 
that it was a fit case which ought to have 
been stayed under Section 34 of the Arbi- 
tration Act. Assuming that the arbitra- 
tor had arbitrated upon the dispute, he 
would have certainly declared the plain- 
tiff entitled to delivery of possession and 


also for recovery of some amount of 


mesne profits. The matter would have 
again come before the Court for passing 
of a decree which could be executed by 
a Court of law. Since the matter has 
become sufficiently old and a reference 
to arbitration, if at all in law the matter 
could be referred, would further delay 
the matter. In this view also the rejec- 
tion of the application of the defendant 
will be amply justified. 
10. For the reasons given above 
we dismiss this appeal with costs. 
Appeal dismissed. 


AIR 1974 ALLAHABAD 435 (V 61 C 105) 


SATISH CHANDRA AND C. D. 
PAREKH, JJ. 

Sheo Balak and others, Applicants v. 
Syed Mojiz Abbas and others, Respon- 
dents. 

Special Appeal No. 534 of 1969. D/- 
18-7-1973, against judgment and decree of 
K. N. Srivastava, J., Mise. W, P. No. 1254 
of 1964, D/- 8-4-1969. 


1Q/JQ/D732/73/VBB 


~~ 


` 436 All, 


[Prs. 1-3] 


Index Note:— (A) U. P, Zamindari 
Abolition and Land “eforms Act, 1950 (1 
of 1951), S. 14 — Non-self-liquidating 
usufructuary mortgage of sir plot in 1884 
— Right of transferee from mortgagor to 
be recorded as bhumidars under S. 14 in 
consolidation praccedings Effect of 
passing of U, P. Act 13 of 1940 — Right 
of transferee to claim benefit of that Act 
— Decree for redemption under S. 12, 
U. P. Act 27 of 1934 in 1945 — Effect on 
right of vesting. (X-Ref:— (i) U. P. Agri- 
culturists’ Relief Act (27 of 1934), S. 12; 
(i) U. P. Debt Redemption Act (13 of 
1949), S. 9; (iit) T. P. Act (1882), S. 62). 


Brief Note:— (A) A executed a non- 
self-liquidating usufructuary mortgage of 
his sir plot in dispute in 1884 in favour 
of B. In 1944, A’s successors instituted an 
application under S. 12 of the U, P. Agri- 
culturists’ Relief Act against C represent- 
ing half share in B’s interest; the other 
half share was unreperesented. The suit 
was decreed in 1945 for redemption of 
half share of the mortgaged property on 
payment of Rs. 24 within 6 months. The 
amount was not paid. 


— 


In 1947, A’s successors transferred 
the plot in dispute to H. In 1951. the lat- 
ter instituted a suit for redemption and 
possession of the plot. During the pen- 
dency of those proceedings. consolidation 
proceedings commenced. As H was dead, 
his son R filed an objection claiming to 
be recorded as bhumidhar of the plot: 


Held (i) that the U. P. Debt Redemp- 
tion Act 1940 does not statutorily al- 
ways for every one’s benefit convert the 


nature or character of a mortgage into 


a self-liquidating mortgage. It provides 
for relief in a suit filed by an agricultur- 
irt mortgagor for redemption of the 
mortgage or recovery of possession of the 


' morigaged property. A transferee is not 


in the same position as the original agri- 
culturist mortgagor. The objector im the 
instant case being a transferee, he cannot 
say that the mortgage was a self-liquidat- 
ing mortgage and continued to be so till 
the date of vesting. The mortgage being 
of 1884, the right to redeem or to re- 
covery of possession was extinguished in 
1944, AIR 1953 All 620, Referred. 
(Paras 8, 9) 


(ii) The benefit of the decree passed 
in 1945 in the suit under S. 12, Agricul- 
turists’ Relief Act, cannot accrue in fav- 
our of a transferee to whom in view of 
the statutory provisions, the benefit of 
the Debt Redemption Act is not extend- 
ed. From the point of view of taking 
benefit of that decree the transferee could 
not be deemed to be the representative- 
in-interest of the plaintiff of that suit. 
Such a transferee cannot bind down the 
defendants to that suit by the decree. 
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Tudgment of Srivastava, J. in Civ. Misc. 
Writ Petn. No. 1254 of 1964, D/- 8-4-1969 
(ATL). Reversed. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1958 All 620 = 1953 All WR (HC) 

620, Sita Ram Singh v. Gaya Prasad 6 


G. S, Srivastava, for Applicants: S. 
Sharafat Ali and Standing Counsel, for 
Respondents. . 


SATISH CHANDRA, J.:— Munaw- 
war Ati the sir-holder of plot No. 388 
executed a usufructuary mortgage there- 
of on 31st July. 1884, in favour of Smt. 
Mona the predecessor-in-interest of the 
appellants before us. In 1944 the succes- 
sors si the original mortgagor instituted 
an application under Section 12 of. the” 
Agriculturists’ Relief Act against sons of 
Ram Narain who represented a half share 
in the mortgagee’s interest. Malik the 
present appellant No. 4 was not implead- 
ed as a party with the result that a half 
share in the mortgaged property was un- 
represented in the suit. The suit was de- 
creed on 1-2-1945 for redemption of half 
share of the mortgaged property on pay- 
meni of Rs. 24 within six months. The 
vlantiff-mortgagors did not, however, pay 
this amount. 


2. On 26th November, 1947, the 
mortgagors executed a deed of gift of a 
share of the plot in dispute in favour of 
Aley Hasan the father of respondent No. 
1, A few days later, on 2nd December, 
1947, the mortgagors executed a sale deed 
in favour of Aley Hasan for the balance 
Share in the mortgaged plot in dispute. 


. 3: In 1951 Aley Hasan instituted a 
sult for redemption and possession of this 
plot. The suit was decreed by the trial 
Court but was dismissed on appeal. Aley 
Hasan instituted second appeal in the 
High Court. During the pendency of the 
second appeal consolidation proceedings 
commenced. By that time Aley Hasan 
appears to have died. His son the present 
respondent No. 1, filed an objection 
claiming to be recorded as bhumidhar of 
the plot because according to him the 
mortgage subsisted till the date of vest- 
ing, As a result of Section 14 of the U. P. 
Zamindari Abolition Act the mortgagee’s 
right to retain possession was extinguish- 
ed. The plot being the mortgagor's sir at 
the time of the execution of the mort- 
gage, it retained its character as sir in 
view of Section 14 of the Act and so the 
mortgagors were entitled to be recorded 
as bhumidhar. This objection again had 
a chequered career before the consolida- 
tion authorities. The Deputy Director 
held that the limitation for a suit for re- 
demption of a usufrutuary mortgage is 
60 years. Since the mortgage in question 
did not provide any particular period of 
time for redemption, the limitation com- 
menced to run on the date of the execu- 
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tion of the mortgage. The right to redeem 
was extinguished after the expiry of 60 
years somewhere in 1944. After the ex- 
viry of the limitation period the repre- 
sentative-in-interest of the mortgagor had 
no title or interest left in the property. 
On the date of vesting there was no rela- 
tionship of mortgagor and mortgagee be- 
tween the parties. The objector could not 
claim to have become the bhumidhar. 
On this view the objection was ultimate- 
ly dismissed. 


4. Agprieved, Mojiz Abbas filed a 
writ petition in this Court. A learned sin- 
gle Judge held that on its original terms 
the mortgage was not a self-liquicating 
one and since by 1940 when the U. P. 
Debt Redemption Act came into force, 
the limitation for its redemption had not 
expired, the provisions of the Debt Re- 


demption Act became applicable to the 
mortgage. Under this Act the original. 
usufructuary mortgage acquired the .:ta- 


tus of a self-liquidating mortgage, In the 
case of a self-liquidating mortgage the 
period of limitation for a suit for posses- 
sion accrues after the mortgage money 
had been paid up. AS was evidenced by 
the decree passed in the suit under Sec- 
tion 12, Agriculturists’ Relief Act, the 
mortgage money had not been fully paid 
up by 1945 when the suit was decreed 
because the suit for redemption was de- 
creed on payment of Rs, 24 in respect of 
half share. Therefore. it could not be said 
that the right to sue for possession “ac- 
crued to the mortgagor even till 1945. 
Since he has a 60 years period of limita- 
tion for suing for possession. the right to 
possession remained intact on the date of 
vesting on Ist July. 1952. Since the mort- 
gage was subsisting, Section 14 of the 
Zamindari Abolition Act would apply and 
the right of the mortgage extinguished. 
The plot being sir, the representatives- 
in-interest of the mortgagor were entitled 
to be recorded as bhumidhars. On this 
view the order of the Deputy Director 
was quashed and that of the Settlement 
Officer was restored, Aggrieved, the erst- 
while mortgagors (sic) have come up in 
appeal. 


5. Two principal points require 
consideration, firstly. the effect of the 
Debt Redemption Act upon the rights of 
the parties and, in the next place. the 
effect of the decree for redemption passed 
under Section 12, Agriculturists’ Relief 
Act, 1945. . 

6. In Sita Ram Singh v. 
Prasad (AIR 1953 All 620). 
Bench of this Court held: 

“The law on-the subject is clear. 
Under Art. 148, Limitation Act the period 
of sixty years is provided both for the 
redemption of a mortgage amd for re- 
covery of possession of a mortgaged pro- 
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perty, The period of limitation in the 
first case begins from the time when the 
right to redeem accrues and in the second 
case begins when the right to recover 
possession arises. Unless there is a term 
in the mortgage that it could not be re- 
deemed for a certain period, the right to 
redeem accrues on the execution of the. 
mortgage After 60 years of the execution 
of the mortgage or after the expiry of the 
term when the right to redeem accrues, 
the right to redeem is barred. But in cer- 
tain cases the right to recover possession 
of the mortgaged property may accrue 
later for instance in a self-liquidating 
mortgage the right to recover possession 
of the property accrues wh7n the mort- 
gage money has been fullv *‘quidated. On 
the satisfaction of the movtgage money, 
therefore, a fresh cause of action for the 
recovery of the mortgaged property with- 
out redemption accrues to the mort- 
gagor. These two different cases, namely 
the right to redeem and the right to re- 
cover possession are separately dealt 
with in the Transfer of Property Act. 
Section 60 deals with the right to redeem 
and Section 62 deals with the right to 
recover possession. Though ‘a mortgage 
may not be a self-liquidating mortgage 
in the first instance, it may become a 
self-liquidating mortgage at a later stage, 
eg.. by virtue of a statutory provision. 
The Debt Redemption Act in reducing the 
rate of interest and in providing that the 


-usufruct shall be-caleulated and its ex- 


cess over the interest will be taken in 
satisfaction of the principal amount has 
in a way effected a revolutionary change 
in the terms of all subsisting  usufruc- 
tuary mortgages. In a sense they may be 


said to have become  self-liquidating 
mortgages. But the mortgages must be 
subsisting on the date on which the Debt 
Redemption Act.came into force. If the 
right to redeem the mortgages had al- 
ready expired before the Act came into 
force, there is nothing on which the Act 
will operate.” 


It will be seen that umder the Transfer 
of Property Act read with the Limitation 
Act the right to redeem and the right of 
a suit for possession of mortgaged pro- 
perty are extinguished on the expiry of 
60 years from the date of execution of 
the mortgage, in cases of a usufructuary 
mortgage where no fixed period is pro- 
vided for redemption. The provisions of 
the Debt Redemption Act make a depar- 
ture and prevent this consequence from 
arising in the cases where its provisions 
are applicable, for instance in a ease 
where a mortgage was executed more 
than 60 vears prior to the coming into 
force of the Debt Redemption Act. the 
mature of the rights flowing from it umder 
the ordinary law will not change merely 
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because of the coming into force of the 
Debt Redemption Act because the provi- 
sions of the Debt Redemption Act are 
not applicable to a suit for redemption in 
which the period of limitation under 
Art. 148, Limitation Act, has already ex- 
pired. In other words, if the right to re- 
deem has already expired, there is noth- 
ing on which the Act can operate. 


ye Under its provisions the Debt 
Redemption Act does not apply to trans- 
fers of an agriculturist mortgagor, Since 
the transferee is not in a position to take 
benefit of any of the provisions of the 
Debt Redemption Act the consequence of 
a usufructuary mortgage in a way “or in 
a sense” becoming a self-liquidating mort- 
gage will not accrue to the benefit of the 
transferee. The legal effect of a usufruc- 
tuary mortgage becoming a self-liquidat- 
ing mortgage arises by virtue of the ap- 
plicability of the provisions of the Debt 
Redemption Act. An agriculturist debtor 
alone is entitled to those benefits and so 
the change in the nature of the mortgage 
comes about only im the cases of agricul- 
turist debtors. Once an agriculturist deb- 
tor has transferred the equity of redemp- 
tion, the provisions of the Debt Redemp- 
tion Act immediately become inapplic- 
able. The only possible consequence of 
such a transfer is as if the provisions of 
the Act were not applicable first as in the 
case where the 60 years period having al- 
ready expired prior to the coming into 
force of the Debt Redemption Act. 


g. If a transferee from an agricul- 
turist mortgagor wishes to claim posses- 
sion or claim rights in such mortgaged 
property, he will have to stand under the 
ordinary law, He is not entitled to the 
benefits of the Debt Redemption Act. He, 


therefore, cannot claim that after the 
transfer in his favour the mortgage 
retained the change in its character, 


namely, the change of its becoming in a 
way a self-liquidating mortgage, The 
Debt Redemption Act does not statuto- 
rily always for every one’s benefit convert 
the nature or character of a mortgage. It 
provides for relief in a suit filed by an 
agriculturist mortgagor for redemption of 
the mortgage or recovery of possession of 
the mortgaged property. A transferee is 
` Inot in the same position as the original 
agriculturist mortgagor. 

9. In so far as the objector res- 
pondent is concerned, he cannot say that 
the mortgage was a self-liquidating mort- 
gage and continued to be so till the date 
of vesting. The mortgage being of 1884, 
the right to redeem or to recovery of pos- 
session was extinguished in 1944. The 
transferee cannot say that the mortgage 
was subsisting on the date of vesting. 

10. The other interesting question, 
however, is as to the effect of the decree 
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for redemption passed by the Court in 
1946 in a suit under Section 12, Agricul- 
turists’ Relief Act, That suit was institut- 
ed by the representatives of the original 
agriculturist mortgagors. The suit was 
decreed for redemption of a half share on 
payment of Rs. 24. The benefit of that 
decree cannot accrue in favour of a 
transferee to whom in view of the statu- 
tory provisions the benefit of the Debt 
Redemption Act is not extended. From 
the point of view of taking benefit of that 
decree the transferee could not be deem- 
ed to be the representative-in-interest of 
the plaintiff of that suit. Such a trans- 
feree cannot bind down the defendants to 
that suit by the decree. The position is 
akin to one where by reason of a statu- 
tory change of law the rights of the par- 
ties change. In such an event it is well 
settled that the decree of a Court no 
longer operates as res judicata, the rea- 
son being that the law has meanwhile 
changed to affect the rights of the parties. 
It may here be noticed that the decree for 
redemption passed under Section 12, 
Agriculturists’ Relief Act, did not fructify 
because the direction for payment of 
Rs, 24 for a half share of the property 
was not carried out by the decree-holder. 
Finally the benefit of the decrees does not 
appear to have been transferred. It can- 
not hence be said that the mortgage stood 
redeemed or that the right to recover 
possession still subsisted in favour of the 
transferee. 


11. In the result the appeal suc- 
ceeds and is allowed. The judgment of the 
learned single Judge is set aside and the 
writ petition is dismissed with costs. 

l Appeal allowed. 
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Mohammad Din, Appellant v. H, C. 
Asthan and others, Respondents. 


Special Appeal No. 636 of 1970, D/- 
9-5-1973, against order of W, Broome, 
S. J., D/- 30-7-1970. 


Index Note:— (A) Displaced Persons 
(Compensation and Rehabilitation) Act 
(1954), Ss. 12, 13 — Person whose pro- 
perty can be acquired on payment o 
compensation — Need not himself be an 
evacuee. 


Brief Note:-— (A) A person who in- 
herits the right, title and imterest of an 
evacuee holds it subject to the liability of 
its being acquired under S. 12 and would 
be entitled to compensation payable in 
lieu of such acquisition. The mere fact 
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that he was not an evacuee himself would 
not be very material. (Para 5) 


Index Note:— (B} Constitution of 
India, Art, 226 — Parties — Validity of 
proceedings under S, 12 of Displaced Per- 
sons (Compensation and Rehabilitation) 
Act — Union of India in whom property 
vested and auction purchaser not made 
parties — No relief can be granted. 

(Para 4) 

Index Note:— (C) Administration of 
Evacuee Property Act (1950), S. 43— Pro- 
perty of evacuee vesting in custodian — 
Person inheriting his right, title and inte- 
rest cannot challenge validity of S. 43 on 
ground that it infringes Art. 19 (1) (£) of 
the Constitution. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1967 SC 106 = (1962) 1 SCR 749, 

Zafar Ali Shah v. Asst. Custodian of 
Evacuee Property 4 
AIR 1961 SC 365 = (1961) 2 SCR 91, Azi- 
munnissa v. Dy. Custodian, Evacuee 
Properties 3 


Bashir Ahmad, for Appellant; V. K. 
Burman, for Respondents. 


N. D. OJHA, J.:— One Mohammad 
Amin, who was the father of Mohammad 
Din, on the stand taken by the Evacuee 
Property Authorities, migrated to Pakis- 
tan in June, 1948. His properties were 
treated to be evacuee property and got 
automatically vested in the Custodian 
under the provisions of U. P. Ordinance 
No. I of 1949. Subsequently, treating the 
properties to be evacuee property a notifi- 
cation was issued under Section 12 (1) 
of the Displaced Persons (Compensation 
and Rehabilitation) Act (Act XLIV of 
1954) and the property in question was 
thereby acquired. The acquired property 
was thereafter auctioned on 1-12-1960 and 
purchased by some one who has not been 
made a party in the present special ap- 
peal; nor was he made a party in the writ 
petition giving rise to this appeal. The 
Assistant Custodian of Evacuee Property 
had during the lifetime of Mohammad 
Amin issued motices on 16th November, 
1957 claiming arrears of rent in respect 
of the evacu€e property. At this place it 
may be pointed out that Mohammad 
Amin had subsequent to his migration to 
Pakistan in June, 1948 come back to India 
on a temporary permit which allowed 
him to stay here for only six weeks. He, 
however, illegally continued to reside in 
India even after the expiry of the afore- 
said period and was prosecuted and con- 
victed on 16th November, 1957. When the 
aforesaid notices were issued he was in 
India, He filed am objection against the 
aforesaid notices, but the same was dis- 
missed. Mohammad Amin died in 1959 and 
thereafter the appellant continued to file 
objections, appeals and revisions before 
various authorities which were all reject- 
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ed. The appellant thereafter instituted a 
writ petition in this Court which was dis- 
missed by a learned Single Judge by the 
judgment under appeal. 

2. Learned counsel for the appel- 
lant urged that U. P. Ordinance No. I of 
1949 was ultra vires and, consequently, 
the property in question never vested in 
the Custodian, nor it became the evacuee 
property. The invalidity of the aforesaid 
Ordinance has, in our opinion, been cured 
by the amending Act of 1960 which added 
aoa a to Section 8 of the Ad- 
ministration o vacuee Property (Act 
XXXI of 1950) Act, The said ea 
(2-A) provides:— 

“Without’ prejudice to the generality 
of the provisions contained in sub-section 
(2) amy property which under any law 
repealed hereby purports to have vested 
aS evacuee property in any person exer- 
cising the powers of Custodian, shall, not- 
withstanding any defect in, or the invali- 
dity of, such law or any judgment, de- 
cree or order of any court, be deemed for 
all purposes to have validly vested in 
that person as if the provisions of such 
law had been enacted by Parliament, and 
such property shall on the commence- 
ment of the Act, be deemed to have been 
evacuee property declared as such, with- 
in the meaning of this Act and accord- 
ingly, any order made or other action 
taken by the Custodiam or any other au- 
thority in relation to such property shall 
be deemed to have been validly and law- 
fully made or taken.” 


3. In view of the aforesaid sub- 
sec, (2-A) and the judgment of the Sup- 
reme Court in Azimunnissa v. Dy. Custo- 
dian of Evacuee Properties (AIR 1961 
SC 365) which lays down the effect of 
sub-section (2-A) aforesaid, we are of 
opinion that the decision given by the 
respondents that the property in question 
was evacuee property, is unassailable. 


4. Learned counsel for the appel- 
lant then urged that the proceedings for 
acquiring the property in question under 
Section 12 (1) of Act XLIV of 1954 and 
the auction sale held on 1-12-1960 (which 


date falls subsequent to the death of 
Mohammad Amin) were illegal. In sup- 
port of his contention learned counsel 


relied upon Zafar Ali v. Assistant Custo- 
dian, Evacuee Property (AIR 1967 SC 
106). The submission made by the learned 
counsel in this connection cannot be ac- 
cepted on a variety of grounds, As a re- 
sult of the property being acquired under 
Section 12 (1) of Act XLIV of 1954 the 
property became acquired property and 
vested in the Central Government. Nei- 
ther the Union of India nor the person 
who purchased the property at the auc- 
tion held on lst December, 1960, were as 
already pointed out above. made parties 
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in the writ petition, nor have they been 
made parties even in the special appeal. 
The question cannot, therefore, be ad- 
judicated upon in their absence; That 
apart Zafar Ali’s case (supra) relied upon 
by the learned counsel, is clearly distin- 
guishable. In the said case, it was held 
that on the requisite publication being 


made under Section 12 (1) of Act XLIV 


of 1954 the right, title and interest only 
of an evacuee in evacuee property gets 
extinguished and not of a. person who is 
a non-evacuee, That was a case of several 
eo-sharers owning the property and only 
two of them being evacuee. That was not 
a case where the right, title and interest 
of an evacuee had devolved upon his 
heirs. In the instant case. Mohammad 
Amin father of the appellant was an eva- 
cuee, and on his death. his right, title and 
interest devolved on the appellant. The 
interest which devolved upon the appel- 
lant on the death of his father could not 
be larger than that of his father, In Sal- 
mond on Jurisprudence 12th Edition, at 
page 443 dealing with the topic of inheri- 
tance it has been stated: 


“The rights which a dead man thus 
leaves behind him vest in his representa- 
tives. They pass to same person whom 
the dead. man, or the law on his behalf 
has appointed to represent him in the 
world of the living. This representative 
bears the person of the deceased. and 
therefore, has vested in him all the in- 
heritable rights, and has imposed upon 
him all the inheritable liabilities of the 
deceased. Inheritance is in some sort a 
legal and fictitious continuation of the 
personality of the dead man, for the re- 
presentative is in some sort identified by 
the law with him whom he represents. 
The rights which the dead man .can no 
longer own or exercise in propria persona, 
and the obligations which he can no 
longer in propria persona fulfil, he owns 
exercises, and fulfils in the person of a 
living substitute. To this extent, and in 
this fashion, it may be said that the legal 
personality of a man survives his natural 
personality, until his obligations being 
duly performed, and his property duly 
disposed of, his representation among the 
living is no longer called for.” 


5. The appellant. therefore. in- 
herited "the right. title and interest of an 
evacuee in the evacuee property” within 
the meaning of Section 12 (2) of Act 
XLIV of 1954. The mere fact that the ap- 
pellant may not have been an evacuee 
himself, is therefore, not very material. 
For purposes of Section 12 it was enough 
if the right. title and interest which he 
was holding. was of an evacuee in eva- 
cuee property. Section 13 deals with pay- 
ment of compensation in lieu of acqui- 
sition of right, title and interest of an 
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evacuee im the evacuee property. Such 
compensation will be payable to the per- 
son in whom the said right, title and inte- 
rest vests on the date of the acquisition. 
The appellant having inherited the rights 
and liabilities of his father in the pro- 
perty in question held it, subject to the 
liability of its being acquired under Sec- 
tion 12 of Act XLIV of 1954 and would be 
entitled to compensation payable in lieu 
of such acquisition. The word “evacuee” 
in Section 13, in our opinion, includes the 
person in whom the right, title and inte- 
rest of the evacuee vests at the time of 
acquisition, This submission made by the 
learned counsel alse therefore, fails, 


6. It was next contended that the 
appellant was never an evacuee. He was 
all along a citizen of India and he having 
inherited the property in question, it was 
not open to the Assistant Custodian to 
demand any rent from him, This submis- 
sion also has, in our opinion, no subst- 
ance. AS would appear from the order 
dated 3rd January, 1961 of the Deputy 
Custodian General U. P., Lucknow, Mo- 
hammad Amin father of the appellant 
had during his lifetime made an applica- 
tion for restoration of the property under 
Section 16 of the Administration of Eva- 
cuee Property Act, and that application 
was rejected. The property theréfore, 
continued to be under the Administration 
of the Custodian. Section 43 of the Ad- 
ministration of Evacuee Property Act 
lays down that where in pursuance of the 
provisions of this Act, any property has 
vested in the Custodian, neither the death 
of the evacuee at any. time thereafter, 
nor the fact that the evacuee who had 
right or interest in that property had 
ceased to be an evacuee at any material 
time, shall affect the vesting or render 
invalid anything done im consequence 
thereof. In view of sub-section (2-A) of 
Section 8 of this Act already referred to 
above, the property in question shall be 
deemed to have been evacuee property 
declared as such within the meaning of 
this Act. The application for restoration 
of possession made by Mohammad Amin 
under Section 16 having been rejected, 
and the property having continued to 
vest in the Custodian even after the 
death of Mohammad Amin for purposes 
of Administration of Evacuee Property 
Act by virtue of Section 43 of the said 
Act. it cannot be said that the impugned 
notices became invalid on the death of 
Mohammad Amin. 


7. Lastly. it was urged that Sec- 
tion 43 of the Administration of Evacuee 
Property Act referred to above is ultra 
vires because it places unreasomable res- 
triction om the right of the appellant to 
manage his property, and thereby infrin- 
ges Art. 19 {1) (a), ( of the Constitution. 
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This argument is also unsustainable. 
Firstly, the property in question has al- 
ready been acquired by the Central Gov- 
ernment under Section 12 (1) of Act XLIV 
of 1954, as a result of which the right, 
title and interest of the evacuee in this 
property in the hands of the appellant 
has extinguished and the appellant can- 
not now claim to have any interest im the 
property. Secondly, the argument of the 
learned counsel proceeds on the assump- 
tion that on the death of his father the 
appellant inherited the property in ques- 
tion without any limitations in regard to 
its management. This assumption is whol- 
ly unfounded. As already pointed out 
above, the property in question was an 
evacuee property, with the result that it 
had vested for purposes of management 
in the Custodian. On his father’s death 
the appellant inherited the right. title and 
interest of the evacuee in the property in 
question, The inheritance was subject to 
the statutory limitation that as a result 
of vesting the management of the pro- 
perty was to be done by the Custodian. 
As such if this right of the Custodian was 
continued under Section 48 of the Ad- 
ministration of Evacuee Property Act 
even after the death of Mohammad Amin, 
it cannot be said that any restriction was 
placed on the appellant’s right to manage 
a property which had absolutely vested 
in him. The property had come in the 
hands of the appellant subject to the 
aforesaid restriction, In this view of the 
matter it is really not open to the appel- 
lant to challenge the validity of Section 
43 of the Administration of Evacuee Pro- 
perty Act on the ground that it infringes 
Article 19 (1) ($) of the Constitution. 


The various submissions made by the 
learned counsel for the appellant having 
failed, the appeal is dismissed with costs. 


Appeal dismissed. 
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SATISH CHANDRA AND H. N. 


SETH, JJ. 
The Secretary, Regional Transport 
` Authority, Allahabad and others, Appel- 


lants v. Mahmood Ahmad, Respondent. 


Special Appeal No. 108 of 1974. D/- 
11-7-1974, against order of C. S. P. Singh, 
J., in Civil Misc. Writ Petn, No. 4395 of 
1972, D/- 12-2-1974. 

(A) Motor Vehicles Act (1939), Sec- 
tions 68-C and 68-A (a) —- Scheme for 
nationalisation of route — Complete ex- 
clusion of private operators — Permit to 
private operators for route overlapping a 
portion of nationalised route, if can be 
granted— ‘Road Transport Service’ mean- 


IR/TR/D694/74/LGC 


Secretary, | R. T.A. v. 


Mahmood Ahmad All. 441 


ing of, (Ss. 22, 47 and 48). (Civil Misc. 
W. P. No. 4395 of 1972, dated 12-2-1974 
(All.), Reversed). 

(A) Normally, there would be no con- 
travention of the scheme if a person runs 
a Stage carriage on the nationalised por- 
tion of the route, as long as he does not 
pick up or drop passenger from or at 
any point on such portion. (Para 12) 


A person can be said to provide Road 
transport passenger service on a route 
specified in the scheme only if he carries 
passengers by road for hire or reward 
either from or to some point on the route 
in question. If neither of the termini viz. 
the place from where the journey com- 
mences or the place where the journey 
ends fall on the route which has been 
nationalized, it cannot be said that road 
transport passenger service is being pro- 
vided for on that route or on any part 
thereof, merely because the passengers 
are physically carried over a portion of 
that route. (Para 8) 


S. 68-C is not intended to place res- 
triction on plying of motor vehicles regis- 
tered under Chap, III of the Act. Accord- 
ingly when a clause in the scheme pro- 
vides that no transport vehicle shall ply 
on the nationalized route, it does not in- 
tend to place a restriction on the act of 
plying in the physical sense, It merely 
prohibits the use of the transport vehicle 
for purposes of providing passenger ser- 
vice between the points falling on the na- 
tionalized route. Subject to the provisions 
of S. 47 stage carriage permits for pro- 
viding passenger service with corridor 
restriction that the permit holder would 
not pick up or drop passenger from or 
at point falling on the mationalized por- 
tion of the route can be granted, Such 
grant would not derogate from anything 
contained in the scheme. (Para 10) 


Therefore, where a scheme framed 
under S. 68-C merely provides that mno 
private operator other than State Trans- 
port Undertaking shall provide road trans- 
port services on Allahabad Unchahar via 
Lalgopalganj portion of the route or any 
part thereof. the R.T.A. can consider ap- 
plication of private operator for permit 
on entire Allahabad-Bahaganj via Lal- 
gopalganj and grant the same after im- 
posing the corridor restriction that the 
permit holder would not pick-up or drop 
passenger on the notified portion of the 
route between Allahabad and Lalgopal- 
ganj. (Para 12) 

However, in this case it will make no 
practical difference whether private ope- 
rator’s application is allowed with cor- 
ridor restriction for the entire route ap- 
plied for by him or it is allowed merely 
for Lalgopalganj-Bahaganj portion of the 
route, The points from where a route ini- 
tiates and at which it ends, fall as much 
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on that route as any other point in the 
way. Accordingly, Allahabad the place 
from where both the routes in question 
begin, is as much point on the nationaliz- 
ed route (Allahabad-Unchahar) as is any 
other point on the way between Allaha- 
bad and Lal Gopal Ganj. If a passenger 
is picked up at Allahabad for being carri- 
ed to a place beyond Lal Gopalgani, he 
would still be a passenger picked up from 
a point on the nationalized route, and it 
will result in providing passenger service 
on a part of the nationalized route which 
under the scheme can be done only by 
the State Transport Undertaking. In the 
result even if the operator gets a stage 
carriage permit, with the corridor res- 
trictions he would, while proceeding from 
Allahabad to Bahagani, have to ply his 
stage carriage without any passenger till 
he reaches Lalgopalganj. Similarly on his 
return journey he will not be able to 
carry any passenger who is to be drop- 
ped at Allahabad or at amy other place 
between Lal Gopal Ganj and Allahabad. 

(Para 13) 


Therefore, the R.T.A. was justified 
in granting permit to private operator for 
plying his stage carriage only between 
Lal Gopalganj and Bahaganj and there 
was no need to direct the R.T.A. to con- 
sider the application for permit on Alla- 
habad-Bahaganj via Lal Gopalganj route 
afresh. Civil Misc. W. P. No, 4395 of 1972, 
D/- 12-2-1974 (All), Reversed. (Para 14) 


Cases Referred: Chronological Paras 
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port Authority v. Partap Narain 
Singh 8 

(1971) 3 SCC 797 = (1970) 2 SCWR 699, 
Ram Sanehi Singh v. Bihar State Road 
Transport Corpn. 
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v. State Transport (Appellate) Tribu- 
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Standing Counsel, for Appellants: 
I. P. Naithani, for Respondent. . 


H. N. SETH, J.:— This appeal by the 
Secretary, Regional Transport Authority, 
Allahabad, the Assistant Regional Trans- 
port Officer (Enforcement) and the Trans- 
port Commissioner, U. P. Lucknow, is 
directed against the judgment of a learn- 
ed Single Judge, dated 12th February, 
1974, allowing a petition, under Article 
226 of the Constitution, filed by Sri Mah- 
mood Ahmad. 


Secretary, R.T.A. v. Mahmood Ahmad (H. N. Seth J.) 


ALR. 


, pA __ Briefly stated, the facts regard- 
ing which, there is no controversy be- 
tween the parties and which emerge from 
the various affidavits filed in the writ 
petition are that Sri Mahmood Ah- 
mad made an application to the Regional 
Transport Authority, Allahabad, praying 
for the grant of a permanent stage carri- 
age permit on Allahabad, Bahaganj via 
Lalgopalganj route. Aforesaid route co- 
vered a distance of 40 miles out of which 
a distance of 24 miles, ie. between Alla- 
habad and Lalgopalganj formed part of 
the Allahabad-Unchahar via Lalgopalganj, 
route which is a nationalised route. The 
scheme under Chapter IV-A of the Motor 
Vehicles Act for nationalisation of Alla- 
habad-Unchahar via Lalgopalganj route 
was published vide Notification No. 10-I/ 
AXX-B-2(2)-B-60 dated 15th February, 
1962 and in due course the same was fina- 
lised and published in the U. P. Gazette, 
dated 2nd March, 1963. In view of the 
fact that the portion of the route be- 
tween Allahabad and lLalgopalganj was 
overlapped by a nationalised route, the 
Regional Transport Authority vide its 
resolution dated 29th May, 1972, granted 
Mahmood Ahmad’s application for permit 
with the modification that he could ply 
his stage carriage only between Lal- 
gopalganj and Bahagani, Sri Mahmood 
Ahmad filed the writ petition, giving rise 
to the present appeal, on 24th July, 1972. 
In due course he got his writ petition 
amended and ultimately prayed that the 
Regional Transport Authority should be 
directed to consider petitioner’s applica- 
tion for permit on the Allahabad-Baha- 
ganj via Lalgopalganj route after impos- 
ing corridor restriction that he may not 
pick up or set down passengers on the 
motified portion of the route between 
Allahabad and Lalgopalganj. According 
to him, it was not open to the Regional 
Transport Authority to refuse him per- 
manent stage carriage permit on the Alla» 
habad-Bahaganj route merely on the 
ground that a portion of the route viz. 
between Allahabad-Lalgopalganj was a 
part of the nationalised route, Allahabad- 
Unchahar via Lalgopalgani, 


3. Learned counsel for the pre= 
sent appellants, on the other hand, con=- 
tended before the learned Single Judge 
that the scheme for nationalisation of 
Allahabad-Unchahar via Lalgopalganj 
route provided for complete exclusion of 
private operators from that route or any 
portion thereof. In view of that scheme 
it was not open to the Regional Trans- 
port Authority to permit any private ope= 
rator to rum his stage carriage between 
Allahabad and Lalgopalganj, even with 
corridor restrictions, of the nature speci= 
fied above. In the circumstances, the Re- 
gional Transport Authority was justified 
in granting permit to Mahmood Ahmad 
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for plying his stage carriage only between 
Lalgopalganj and Bahaganj.. 


4. The learned Single Judge re- 
pelled the plea raised by the present ap- 
pellant and after considering various pro- 
Visions of the scheme, concluded that 
grant of permit to a private operator on 
Allahabad-Bahaganj via Lalgopalganj 
route with corridor restrictions, namely 
that he would not pick up or set down 
passengers between Allahabad and Lal- 
gopalganj, which formed part of the Alla- 
habad-Unchahar route, would not be in 
derogation of the scheme framed under 
Chapter IV-A of the Motor Vehicles Act. 
Accordingly, he allowed the writ petition 
and after quashing the resolution of the 
Regional Transport Authority dated 29th 
May, 1972, to the extent that it refused 
to srant permit to Mahmood Ahmad for 
the entire route applied for by him, di- 
rected the Regional Transport Authority 
to decide the matter afresh in accordamce 
with law. The appellants have filed the 
present special appeal seeking to chal- 
lenge the aforesaid order passed by the 
learned Single Judge. 


5. Section 48 of the Motor Vehi- 
cles Act, 1939, provides that subject to 
the provisions of Section 47, a Regional 
Transport Authority may, on an applica- 
tion made to it under Section 46, grant 
a stage carriage permit in accordance 
with the application or with such modifi- 
cations as it deems fit or refuse to grant 
such a permit; provided that no such per- 
mit shall be granted in respect of any 
route or area not specified in the applica- 
tion. Section 47 lays down the considera- 
tions of public interest which have to be 
taken into account while dealing with an 
application for the grant of stage carri- 
age permit. Accordingly, under Section 48 
of the Motor Vehicles Act, if the public 
interest so required, the Regional Trans- 
port Authority could grant to Mahmood 
Ahmad, permit with such modification as 
it deemed fit and for that purpose instead 


of granting permit for the entire route | 


applied for by him, it could grant him 
permit for a part of Allahabad-Bahaganj 
via Lalgopaliganj route. 


6. Learned Standing Counsel ap- 
pearing for the appellants urged that in 
the circumstances, keeping in view that 
a part of Allahabad-Bahaganj via Lal- 
gopalganj route, i.e. between Allahabad 
and Lalgopalganj was a part of a nationa- 
lised route, the Regional Transport Au- 
thority was fully competent to grant the 
application filed by Mahmood Ahmad 
with the modification that he was to ply 
his stage carriage only between Lalgopal- 
ganj and Bahagamj, According to him, it 
would not have been in public interest to 
permit any private operator to ply his 
stage carriage over any portion. of the na- 
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tionalised route on which all the services 
were to be provided for by the State 
Transport Undertaking. We are unable to 
accept this submission. A perusal of the 
order passed by the Regional Transport 
Authority indicates that it granted the 
prayer made by Mahmood Ahmad in a 
modified form as it thought that any per- 
mission granted to him to ply his stage 
carriage on Allahabad- Lalgopalganj por- 
tion of the route would be im derogation 
of the scheme of nationalization of the 
Allahabad-Umchahar route. It does not 
appear that while considering Mahmood 
Ahmad’s application for the grant of per- 
mit on Allahabad-Bahaganj via Lalgopal- 
ganj route, the Regional Transport Au- 
thority took into the consideration, vari- 
ous factors mentioned im Section 47 of the 
Motor Vehicles Act. The stand taken by 
the present appellant : throughout had 
been that in view of nationalization of 
Allahabad-Unchahar route, grant of stage 
carriage permit to Mahmood Ahmad on 
Allahabad-Bahaganj route even with cor- 
ridor restrictions would have the effect of 
contravening the scheme in respect of 
Allahabad-Unchahar route and as such 
the Regional Transport Authority was not 
competent to grant Mahmood Ahmad’s 
application for the entire route applied 
for by him. It appears that before the 
learned Single Judge, also it was not urg- 
ed on behalf of the appellants that apart 
from the provisions of the scheme, the 
prayer made by Mahmood Ahmad in his 
application for permit deserved to be 
modified in view of the comsiderations of 
public interest, enumerated in Section 47 
of the Motor Vehicles Act. It also appears 
that in this case the Regional Transport 
Authority neither went into the question 
nor did it investigate the facts justifying 
the modification in the prayer made in 
Mahmood Ahmad’s application, on consi- 
derations enumerated in Section 47 of the 
Act. In these circumstances we feel that 
it would mot be proper to permit the ap- 
pellants to raise the point that on consi- 
derations of public interest, enumerated 
in Section 47 of the Act, Mahmood Ah- 
mad’s application deserved to be granted 
only in a modified form, at the Special 
Appeal stage. 


7. The only questions, therefore, 
that survive for consideration are whe- 
ther grant of permit to Mahmood Ahmad 
to ply his stage carriage between Allaha- 
bad and Bahaganj, with corridor restric- 
tions that he would not pick up or drop 
passengers between Allahabad and Lal- 
gopalganj, would derogate from the sche- 
me for nationalization of the Allahabad- 
Unchahar via Lalgopalganj route framed 
under Chapter IV-A of the Motor Vehi- 
cles Act, and whether the impugned order 
shall be interfered with in a petition 
under Art, 226 of- the Constitution, 
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8, Purpose for nationalization of 
the Allahabad-Unchahar route jis revealed 
by the following clauses in the scheme: 


“2. State Road Transport Passenger 
Services shall be provided on the routes 
Allahabad-Unchahar (a) Allahabad-San- 
gramgarh of Lucknow Region. 


4. No person other than the State 
Transport Undertaking will be permitted 
to provide any road transport services 
on the route or portions thereof specified 
in clause (2) above......... j 

“7 (b) (ii) The permit Nos. (1)-312, 
(2) 443 of Allahabad-Derwa via Mahe- 
soorbad route and (3) 393, (4) 394, (5) 472, 
(6) 473 of Allahabad-Bahaganj route 
which have ‘been granted to Sarvsri (1) 
Ishwar Dutt Shukla, (2) Srimati Salda 
Bibi,-(3) Srimati A. P. Tewari, (4) Ali Ah- 
mad Siddiqui, (5) Srimati Vidyawati Devi, 
(6) Surendra Kumar’ Jaiswal by the Re- 
gional Transport Authority, Allahabad, 
shall be modified to the extent that in 
the case of permits at serials (1 and 2) 
Allahabad-Mansurabad portion amd in 
the case of the permits at serials (3 to 6) 
Allahabad-Lalgopalganj portion shall be 
excluded from the area of their validity.” 


"8. The number of Transport Vehi- 
cles plying on the route or portion there- 
of specified in clause (2) above shall be 
reduced to nil,” 


It appears that under the scheme, road 
transport passenger service on Allahabad- 
Unchahar via Lalgopalganj route or any 
part thereof is to be provided for only 
by the State Transport Undertaking and 
by no other person, It can be presumed 
that the expression ‘State Road Trans- 
port Passenger Service’. contemplated by 
the scheme, means a road transport ser- 
vice as defined in Section 68-A of the Act, 
which runs thus:— 


“Road transport service means a ser- 
vice of motor vehicles carrying passen- 
gers or goods or both by road for hire or 
reward.” 


Accordingly, a person can be said to pro- ° 


vide road transport passenger service on 
a route specified in the scheme only if he 
carries passengers by road for hire or 
reward either from or to some point on 
the route in question. If neither of the 
terminii viz. the place from where the 
journey commences or the place where 
the journey ends fall on the route which 
has been nationalized, it cannot be said 
that road transport passenger services is 
being provided for on that route or on 
any part thereof, merely because the pas- 
|sengers are physically carried over a por- 
tion of that route. In expressing this view 
we derive considerable support from a 
decision of the Supreme Court in the case 
of Ram Sanehi Singh v. Bihar State Road 
Transport Corpn., reported in (1971) 3 
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ATR. 


SCC 797. In the case the scheme of na- 
tionalization provided that all services on- 
the nationalized Patna-Newada route or 
part thereof were to be provided by the 
State Road Transport Corporation. Cer- 
tain operators of a non-nationalized route 
applied for extension of route mentioned 
in their permits, The prayer for exten- 
sion involved the use of a stretch of 5 
miles portion of the nationalized Patna- 
Newada route (Fatwaha to Patna by pass). 
The extension of route was opposed by 
the Road Transport Corporation on the 
ground that such extension of route will 
have the effect of contravening the sche- 
me for the nationalization of Patna-Ne- 
wada route. After overruling the objec- 
tions raised by the Bihar State Transport 
Corporation, the Regional Transport Au- 
thority extended the permit of the pri- 
vate operator after imposing a corridor . 
restriction that he was not to pick up or 
drop passengers from or at any point on 
the portion of the nationalized route. 
While dealing with the objections raised 
by Bihar State Transport Corporation, 
the Supreme Court observed thus:— 


“It is true that the extended route 
partly overlaps the notified route; but 
there is nothing in the notified scheme 
which completely excludes the other 
holders of permits issued to them from 
plying their stage carriage in pursuance 
of permits issued to them from termini 
not on points on the notified route, The 
scheme merely grants to the State Road 
Transport Corporation a right to ply their 
Stage carriages from Patna to Newadah 
and all services including the service on 
portion en route are to be run by them. 
It does not however mean that where 
under a permit a service is to be run over 
a route a section of which is to be run 
over the notified route but without any 
right to pick up or drop passengers along 
that notified route, the permit will be 
deemed to the extent of the section of the 
motified route ineffective. The preamble 


of the scheme undoubtedly refers to the 


claim made by the State Road Transport 
Corporation that there should be complete 
exclusion of other persons from plying 
buses over the route Patna-Nawadah 
but the operative part of the scheme 
merely provides that in pursuance of Sec- 
tion 68-C of the Motor Vehicles Act, 1939, 
the scheme prepared by the Rajya Trans- 
port is published for general information 
and that the scheme is for plying buses 
in the route Patna-Nawadah or portions 
thereof, the Road Tramsport Corporation 
being invested with the right to ply its 
stage carriages on the route and portions 


thereof, There is however. mo complete 
exclusion of other operators under that 
scheme provided the private operators do 
not pick up or drop passengers on the 
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section of the route which overlaps the 
notified route.” i ; 


Similar question arose for consideration 


before a Division Bench of this. court in 
the case of Kanhaiya Lal Gupta v. State 
Transport (Appellate) Tribunal - (Special 
Appeal No. 654 of 1969), decided on -11-9- 
1969 (AL). In that case also the question 
regarding validity of permits to ply buses 
on a route which overlapped a part of the 
nationalised route reserved for exclusive 
_ operation by the State Transport Under- 
taking, with corridor restrictions namely 
that passengers would not be picked up 
from or dropped at any point on any por- 
tion of the nationalized route, came up 
for consideration. It was urged that grant 
of stage carriage permit with corridor 
restrictions resulted in the modification 
of the'scheme of nationlization by the 
Regional Transport Authority, which 
could not be done under the law. The 


Bench repealed this submission and made 


the following observaticns:— 


“A perusal of the scheme would show 
that the State Government had decided 
to run the road transport service exclu- 
sively and for that purpose in para. 4 it 
was provided that ‘no person other than 
the State Government shall be permitted 
to ply any road transport services on the 
route or portion thereof specified in clause 
(2) above’, This really" implies that no 
stage carriage could pick up passengers 
on the notified route, As long as a stage 
carriage passes and repasses over any 
portion of the notified route without pick- 
ing up any passengers on the said portion, 
it does not provide any transport service 
on the said portion. Accordingly, there is 
no modification of the scheme. The mono- 
poly service of the State remain in tact.” 


Learned Standing Counsel, on the other 


hand, placed reliance on another Division 
Bench decision of this Court in the case 
of Secretary, Regional Transport Autho- 
rity, Varanasi v. Partap Narain Singh 
(Special Appeal No. 565 of 1972, decided 
on 17-11-1972 (All.)). In that case the Re- 
gional Transport Authority, while grant- 
ing permits to private operators imposed 


a corridor restriction. The Transport 
Commissioner took the view that the 
scheme of, nationalization in that case 


completely excluded the private opera- 
tors from plying their vehicles over that 
route or on amy part thereof. He, accord- 
ingly, issued directions to the Regional 
Transport Authorities, requiring them to 
prohibit the private operators from ply- 
ing their vehicles on the notified portion 
of the route. Main question that arose for 
consideration by the Court in that case 
was whether the Transport Commissioner 
had .any jurisdiction to issue such direc- 
tions to the Regional Transport Authority. 
This Court observed that if the Transport 


. Regional Transport Authority 


Commissioner was of opinion that the 
consideration by way of corridor restric- 
tion in the permit of the private operator 
was. illegal, he should have applied to the 
Regional Transport Authority to cancel 


‘the permit of the private operators on the 


ground that they were plying their stage 


‘carriages in contravention of the scheme 


of nationalization. His action in interfer- 
ing with the plying of the stage carri- 
ages by the private operators was, ac- 
cordingly, premature. However,- the 
Bench went on to observe that the nature 
of restriction which is imposed by the 
scheme of nationalization will have to be 
inferred from the provision contained in 
the scheme itself and that in that parti- 
cular case the provisions in the scheme 
were materially different from that in the 
scheme involved in Kanhaiya Lal Gupta’s 
case, Spl..App. No. 654 of 1969, D/- 11-9- 
1969 (All). Accordingly, we take it that 
all that has been decided by the Divi- 
sion Bench in the case, Spl. App. No. 565 
of 1972, D/- 17-11-1972 (All.) is, that the 
Transport Commissioner had no jurisdic- 
tion to issue directions to the Secretary, 
requiring 
him to prohibit the plying of the stage 
carriage by Partap Narain Singh and 
another, and that what would result in 
contravention of a scheme can be found 
out only by interpreting the particular 
scheme. ; 


9. Learned counsel for the appel- 
lants emphasised the contents of para- 
graphs 4 and 8 of the scheme which pro- 
vide that no person other than the State 
Government shall be permitted to pro- 
vide any road transport services on the 
route or any portion thereof and that the 
transport vehicles plying on the route or 
portion thereof specified in clause (2) 
above shall be reduced to nil. and urged 
that the scheme contemplated restriction 
mot only on the right of persons other 
than the State Transport Undertaking to 
provide passenger transport ‘service but 
it further contemplated that such other 
operators would also not ply their vehi- 
cles on the route or portion thereof. 


10. In our opinion, the provisions 
of the scheme extracted above, indicate 
that they were directed towards provid- 
ing for road transport passenger service 
on the Allahabad-Unchahar via Lalgopal- 
ganj route, by the transport undertaking 
to the exclusion of other operators. 
Clause 8 of the scheme read in the con- 
text will only mean that the number of 
transport vehicles other than those of the 
undertaking which ply fer providing 
road transport passengers service would 
be reduced to nil. Section 22 of the Motor 
Vehicles Act provides that no person 
shall drive any motor vehicle and no 
owner of a motor vehicle shall cause or 
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permit the vehicle to be driven in a pub~ 
lic place unless the vehicle is registered 
in accordance with Chapter III. It is ob- 
vious that Section 68-C was not intended 
to place restriction on plying of motor 
vehicles, which have been registered 


under Chapter III of the Motor Vehicles’ 


Act, If a scheme provides that a motor 
vehicle though registered in accordance 
with Chapter III would not physically 
ply on any portion of the nationalized 
route, it would be providing for some- 
thing which is not contemplated by Chap- 
ter IV-A of the Act, Accordingly, when 
clause 8 provides that no transport vehi- 
cle shall ply on the nationalized route, it 
did not intend to place a restriction on 
the act of plying in the physical sense. 
It merely prohibited the use of the trans- 
port vehicle for -purposes of providing 
passenger service between the points fall- 
ing on the nationalized route. According- 
ly, the scheme in question did not pre- 
clude the Regional Transport Authority 
from granting a permit on the Allahabad- 
Babaganj via Lalgopalganj route with the 
corridor restrictions of the nature speci- 
fied above. Subject to the provisions of 
Section 47 of the Motor Vehicles Act, 
Stage carriage permits for providing pas- 
senger service with corridor restriction 
that the permit holder would not pick up 
or drop passengers from or at point fall- 
ing on the nationalized portion of the 
route could be granted. Such grant would 
mot, in our opinion, derogate from any- 
thing contained in the scheme, 


11. Learned Standing Counsel cit- 
ed before us a Full Bench decision of the 
Mysore High Court in the case of Mysore 
State Road Transport Corpn. v. Mysore 
Revenue Appellate Tribunal, Bangalore, 
ee 1968 Mys 1 (FB)) wherein it was 

eld: 


“The question whether the autho- 
rities under the Act are competent to 
grant to a private operator, in respect of 
any route which overlaps any part of 
notified route in an approved scheme, a 
permit (of renewal of a permit) subject 
to the condition that he should not pick 
up or set down passengers on the noti- 
fied route, depends upon the ‘nature and 
extent of the exclusion of private opera- 
tors brought about by the scheme. When 
the approved scheme provides for com- 
plete or total exclusion of private operator 
from the notified area or route the autho- 
rities have mo jurisdiction to grant them 
A permit even with the restriction of 
making it ineffective in respect of the 
overlapping part of the notified area or 
route, If the scheme does not exclude the 
private operators completely and the man- 
mer of partial exclusion is also incorpo- 
rated in the scheme itself, the grant or 
renewal of the permit to the private ope~ 


A.I. R. 


Trator in respect of a notified route should 
conform to the provision in the scheme 
for partial exclusion. If the approved 
scheme does not make an express provi- 
sion for the manner of partial exclusion 
but it is clear from the scheme that it 
does not intend to totally exclude private 
operators from the notified routes, the 
authorities may grant or renew permits 
rendering them ineffective in respect of 
the overlapping parts, provided they are 
Satisfied that by the grant or renewal of 
the permit the scheme will not be im- 
paired.” 


He also placed reliance on the case of S. 
Abdul Khader Saheb v. Mysore Revenue 
Appellate Tribumal (AIR 1973 SC 534) 
wherein the Supreme Court laid down 
that the scheme of nationalization under 
Section 68-D would prevail over an Inter- 
State agreement in respect of an inter- 
State route. In mone of these cases the 
question considered by us was either rais- 
ed or decided. As stated earlier the weight 
of authority seems to be that whether or 
not, in consequence of a nationalized 
Scheme a private operator can obtain per- 
mit over a route which overlaps a part 
of the nationalized route will depend up- 
om the scheme itself, 


12. These cases do not lay down 
anything contrary to the view expressed 
by us above. As stated earlier, the sche- 
Me in the instant case merely provides 
that no private operator other than State 
Transport Undertaking shall provide road 
transport services on Allahabad-Umcha- 
har via Lalgopalganj portion of the 
route or any part thereof. In other words, 
no operator other than State Transport 
Undertaking would pick up or drop pas- 
sengers from or at any place which falls 
on any portion of the notified route viz. 
the Allahabad-Unchahar via Lalgopalgani 
route. Normally, there would be no con- 
travention of the scheme if a person runs 
a stage carriage on the nationalized por- 
tion of the route, as long as he does not 
pick up or drop passengers from or at any 
point on such portion. It was, therefore, 
open to the Regional Transport Authority 
to consider Sri Mahmood Ahmad’s appli- 
cation for permit on the entire Allaha- 
bad-Babaganj route, and to grant the 
same after imposing the corridor restric- 
tion of the nature mentioned above. 


13. However, after carefully con- 
sidering the implications of the corridor 
restriction, suggested on behalf of thè 
operator Mahmood Ahmad, we feel that 
in this case it will make no practical dif- 
ference whether operator’s application for 
stage carriage permit is allowed, subject 
to the corridor restriction, for the entire 
route applied for by him or it is allowed 
merely for Lalgopalganj-Babagani por- 
tion of the route. Legal consequences 
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flowing in either of the two cases would 
just be the same, Even if Mahmood Ah- 
mad is granted a stage carriage permit 
for the entire route applied for by him, 
the scheme for the nationalization of the 
Allahabad-Unchahar route as also the 
proposed corridor restrictions would, 
while the operator plies his stage carriage 
on Allahabad-Babaganj route, preclude 
him from picking up or dropping any 
passenger from or at any point on the 
part of the route between Allahabad and 
Lalgopalganj, which is overlapped by the 
nationalized route. Im other words, while 
the operator proceeds from Allahabad to 
Babaganj he would not be able to pick 
up any passenger till he reaches Lal- 
gopalganj. It is not possible to accept the 
argument that picking up of passengers at 
Allahabad, for a destination beyond Lal- 
gopalganj, would not result in providing 
passenger service on Allahabad-Lalgopal- 
ganj portion of the nationalized route. 
The points from where a route initiates 
and at which it ends, fall as much on that 
route as any other point in the way. Ac- 
cordingly, Allahabad the place from 
where both the routes in question begin, 
is aS much point on the nationalized route 
(Allahabad-Unchahar) as is any other 
point on the way between Allahabad and 
Lalgopalganj, If a passenger is picked up 
at Allahabad for being carried to a place 
beyond Lalgopalganj, he would still be a 
passenger picked up from a point on the 
nationalized route, and as explained above 
it will result in providing passenger ser- 
vice on a part of the nationalized route 
which under the scheme can be done only 
by the State Transport Undertaking. In 
the result even if the operator gets a 
stage carriage permit, with the corridor 
restrictions of the mature suggested by 
him he would, while proceeding from 
Allahabad to Babagani, have to ply his 
stage carriage without any passenger till 
he reaches Lalgopalganj]. Similarly on his 
return journey he will not be able to 
carry any passengér who is to be dropped 
at Allahabad or at any other place be- 
tween Lalgopalganj and Allahabad. Since 
his stage carriage is not to rum beyond 
Allahabad, it will again have to run with- 
out any passenger between Lalgopalganj 
and Allahabad. It follows that notwith- 
standing the gramt of stage carriage per- 
mit on the route applied for, Mahmood 
Ahmad will be able to carry passengers 
and provide passenger service only þe- 
tween Lalgopalganj and Babaganj, which 
he is able to do under the impugned per- 
mit. As already explained gramt of per- 
mit to Mahmood Ahmad for Lalgonpal- 
ganj-Babaganj portion of the route would 
not prevent him from runming his vehicle 
which has been registered under Chapter 
lit of the Motor Vehicles Act on any 


route not included in his permit, (includ- 
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ing Allahabad-Lalgopalganj portion of the 
mationalized route), so long as he does not 
on such route run it as a stage carriage 
1e. he does not carry a passenger for hire 
or reward, Whether Mahmood Ahmad is 
granted permit for the whole route ap- 
plied for by him or for only the portion 
which is not overlapped by the nationa- 
lized route he would be able to provide 
passenger transport service only between 
Lalgopalganj and Babaganj and in either 
case he would be able to ply his vehicle 
between Lalgopalganj and Allahabad 
without carrying any passenger. Since in 
this case the overlapping portion of the 
nationalized route and the nom-nationa- 
lized route have a common terminus, it 
does not make any difference whether 
Mahmood Ahmad is granted a stage carri- 
age permit either for the entire route 
applied for by him, with corridor restric- 
tions or he is gramted permit only for the 
non-notified portion of the route. The 
position would have been different if nei- 
ther terminii of the nationalized and the 
nom-nationalized routes had been com- 
mon, and the overlapping portion of the 
two routes had fallen in between the two 
terminii of the non-notified route. In 
such a case it might have been possible 
for the concerned operator to pick up a 
passenger from a place which did not fall 
on the nationalized route and after carry- 
ing him over a portion of the nationalized 
route, to drop him at a place which also 
did not fall on the nationalized portion of 
the route. A corridor restriction, in such 
a case might assume meaning and import- 
ance for the concerned operator. 


14, Since in this case the effect of 
granting permit to Mahmood Ahmad on 
the entire Allahabad-Babaganj route 
with corridor restrictions viz. that he 
would not pick up or drop passengers 
from or at any place falling on the noti- 
fied portion of the route between Allaha- 
bad and Lalgopalganj, would just be the 
same as granting him permit for plying 
his vehicle between Lalgopalganj] and 
Babaganj, we do not think that any case 
for interfering with the impugned order, 
had been made out. We are, therefore of 
opinion that no writ directing the Regio- 
nal Transport Authority to reconsider 
the matter should have been issued. 


15. In the result the appeal suc- 
ceeds, and is allowed. The order of the 
learned single Judge dated 12-2-1974 is 
set aside. The writ petition filed by Mah- 
mood Ahmad is dismissed, but in the cir- 
cumstances we direct the parties to bear 
their own costs in this appeal as also in 
the writ petition. 

Appeal allowed. 
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R. L. GULATI, J, 


Motor Transporters’ Association and 
others, Petitioners v. The Senior Superin- 
tendent of Police, Kanpur and another, 


Respondents. 

Civil Misc. Writ No. 5712 of ne 
D/- 15-5-1974. 

(A) Constitution of India, Art. 226 — 
Writ of certiorari — When cannot be 
granted. 


Where the authority issuing an order. 


is competent to do so under the Law and 
- wheré such authority does not exceed its 
jurisdiction in issuing the order, the 
order cannot be quashed under Art. 226. 


On facts the prohibitory order issued 
by Senior Superintendent of Police Kan- 
pur under S. 74 of the Motor Vehicles 
Act was held not liable to be quashed. 


(Para 4) 
(B) Couslitntion of India, Art. 226 — 
Writ of mandamus — When cannot be 


issued, 


A writ of mandamus can be issued 
only to enforce a legal right or a liability. 
It cannot be issued when there is no legal 
obligation on the officer against whom it 
is asked for in respect of the relief pray~ 
ed for. 


On facts, the court refused to issue 
mandamus to the Kanpur Mahanagar 
Palika to make available to the transpor- 
ters a business site under the scheme pre- 
pared by the Mahapalika. (Para 5) 


(C) Constitution of India, Art. 19 (1) 
(£) — Restrictions reasonable — No in- 
fringement of fundamental right, 


Where the Senior Superintendent of 
Police, Kanpur issued am order under 
S. 74 of the Motor Vehicles Act, 1939 
read with Rule 183 thereof prohibiting 
the petitioner transporters from parking 
heavy vehicles at any time during day 
and night in certain localities of Kanpur 
except under a permit from him, in the 
interest of public safety and conveni- 
ence, it was held that the restriction put 
by the Superintendent of Police was rea- 
sonable and it did not infringe the peti- 
tioners’ fundamental right to carry on 
business under Art. 19 (1) (g) of the Con- 
stitution. (Para 6) 

(D) Constitution of India, Art. 19 (1) 
{g) — Infringement of fundamental right 
— What is not. 


Where the Kanpur Mahanagar Palika 
refused to allot plot to the petitioner 
transporter for his business for less than 
the market price except by putting the 
olots to auction as required by law it was 
held that it did not infringe the peti- 
tioner’s fundamental right to carry om 
business under Art. 19 (1) (g). (Para 6) 


GR/HR/D126/74/MNT 


Supdt. of Police (Gulati J.J 


ALR. 


R. S. Dhawan, for Petitioners; N. D. 
a and Standing Counsel, for Bespon- 
ents. 


ORDER :— This is a petition by truck 
owners and two of their associations. The 
petitioners have their business premises 
in the following five areas which are busi- 
ness centres in Kanpur city: 

(a) Collector Ganj. 

`- (b) Canal Range, 

(c) Rizvi Road, Nai Sarak, 

(d) Luqman Mohal, Canal Range, 

(e) Dhankutti, 

Previously they used to load and unload 
goods in front of their business premises 
abutting the road patri where the trucks 
use to be parked. On October 17, 1969 
the senior Superintendent, of Police, Kan- 
pur, issued an order umder Section 74 of 
the Motor Vehicles Act read with Rule 
183 of the Rules framed- thereunder pro- 
hibiting the parking of heavy vehicles at 
any time during the day or night in cer- 
fain localities of Kanpur except under a 
permit to be granted by him or the Supe- 
rintende vt of Police City, Kanpur. Roads 
which were affected by this order are 
situate in Collectorganj, Rizvi Road, Ifti- 
kharabagh, Birhana Road and Canal 
Range. This affected the business of the 
transporters like the petitioners. 


Oo R It is stated that in order to re- 
lieve congestion from the streets of Kan- 
pur and to facilitate the transport busi- 
ness the Nagar Mahapalika, Kanpur, de- 


| cided in 1962 to establish a scheme known 


as ‘Transport Nagar’ Kanpur. A large 
male was proposed to be given to the 
transporters on lease for purposes of 
establishing their business in that area. 
To meet the rising demand from the 
transporters for land the scheme was ex- 


tended in 1969 whereby similar plots 
were allotted to transporters in another 
local ty. The petitioners have alleged 


that they have not been allotted plots by 
the Nagar Mahapalika. for setting up 
their business premises and they cannot 
carry on business on account of prohibi- 
tory order issued by the Senior Superin- 
tendent of Police. They have thus ap- 
proached this Court under Article 226 of 
the Constitution praying for a writ of 
certiorari quashing the order of the 
Senior Superintendent of Police and for 
a writ of mandamus to the Nagar Maha- 
palika to grant sites to them so that they 
may carry on their transport business. 


3. Sri N. D. Pant. learned counsel 
appearing for the Nagar Mahapalika, 
Kanpur, has urged that the petition is 
not maintainable inasmuch as the peti- 
tioners Nos. 1 and 2 are transport asso- 
ciations, which have no locus standi to 
file the writ petition and some of the 
petitioners have already been provided 
sites. With regard to the remaining peti- 
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tloners it is stated that they did not 
comply with the conditions for the grant 
of a site in the Transport Nagar Scheme 
and in any case the controversy raised 
in this petition is essentially a contro- 
versy of fact which cannot be decided on 
a petition under Article 226 of the Con- 
stitution. Mr. Dhawan, learned counsel 
for the petitioners stated that it is wrong 
that the petitioners did not comply with 
the conditions for allotment of sites, Ac- 
cording to him, the petitioners’ applica- 
tions were never considered by the Nagar 
Mahapalika. In my opinion it is not neces- 
sary to enter into this controversy, be- 
cause this writ petition must fail on ano- 
ther vital point. 


4, So far as the order passed by 
the Senior Superintendent of Police is 
concerned, it is not denied that he was 
competent to pass such am order under 
Section 74 of the Motor Vehicles Act 
read with Section 183 thereof. As the im- 
pugned order recites it has been passed in 
the interest of public safety and conve- 
nience. Mr. Dhawan does not dispute that 
such an order could be validly passed by 
the Senior Superintendent of Police, if 
in his opinion, it was necessary so to do 
in order to relieve, congestion and in the 
interest of public safety and comvenience. 
The Senior Superintendent of Police thus 
has not exceeded his jurisdiction and his 
order cannot be said to suffer from any 
infirmity. 


5. So far as the allotment of busi- 
mess sites is concerned, it has not been 
shown that the Nagar Mahapalika, Kan- 
pur, was under any statutory obligation 
to make available to the petitioners sites 


for their business. A person can ask fora . 


writ of mandamus only to enforce a legal 
right or liability, The petitioners have 
shown mo such right in their favour, nor 
is the Nagar Mahapalika under any such 
liability. It is no doubt true that the 
scheme was evolved by the Nagar Maha- 
palika and the representatives of the 
transporters to provide business sites to 
transporters in less congested areas. But 
that scheme was not the result of any 
statutory obligation. It is obvious that 
the Nagar Mahapalika cannot go on meet- 
ing the increasing demand for sites 
from the transporters, because of the 
limited availability of suitable land. 


6. The other grievance of the pe- 
titioners that the Nagar Mahapalika is 
charging exhorbitant prices for the sites 
also cannot give them any cause of ac- 
tion. Mr, Pant has stated that previously 
the Nagar Mahapalika allotted plots of 
land ata fixed price by drawing lots 
which was much lower than the market 
price. But after the passing of the U, P. 
Nagar Mahapalika (Amendment) Act, 
1972 (Act No. XXIV of 1972), the Nagar 


1974 All./29 XII G—15 


M. T. Association v. Sr. Supdt. of Police (Gulati J.) 


iPrs, 3-8] AH. 449 


Mahapalika is obliged to lease out its 
land at the market price. Section 3 of the 
aforesaid Act has amended Section 129 by 
Substituting sub-section (5) which now 
provides that no immovable property be- 
longing to the Mahapalika shall be sold, 
leased or otherwise transferred for a sum 
less than the market value thereof. In 
order to fetch market value the Maha- 
palika now puts the plots to auction and 
no one can find fault with it. This sub- 
mission of the learned coumsel in my 
Opinion is right, There is no law under 
which the Nagar Mahapalika can be forc- 
ed to lease out the plots of land at a price 
less than the market price. I am, there- 
fore, of opinion that neither the prohibi- 
tory order passed by the Senior Superin- 
tendent of Police mor anything done by 
the Nagar Mahapalika can be said to in- 
fringe the petitioners’ fundamental right 
to carry on business under Article 19 (1) 
(g) of the Constitution as alleged by the 
petitioners. The restrictions imposed by 
the Senior Superintendent of Police are 
restrictions which are reasonable having 
regard to public safety and convenience 
and the Mahapalika is under mo obliga- 
tion to provide to the petitioners alterna- 
tive sites for business, Of course, the 
Nagar Mahapalika will not practice dis- 
crimination by arbitrarily refusing to 
consider the petitioners’ application for 
allotment. Indeed Mr. Pant has stated 
that the Nagar Mahapalika has still some 
plots available and if the petitioners are 
prepared to pay the price and comply 
with the other requirements the plots can 
be allotted to them and the Mahapalika 
will have no objection. 


1. While the prohibitory order 
passed by the Senior Superintendent of 
Police cannot be questioned on any legal 
ground, it is desirable that in case the 
petitioners are not able to secure the 
business sites in the Scheme evolved by 
the Nagar Mahapalike, the Senior Super- 
intendent of Police may permit the peti- 
tioners to park their vehicles before their 
business premises for an hour or two 
during night time as has beem the case 
hithertofore under the interim orders of 
this Court dated 13th November, 1970. 


8. With these observations the 
petition is dismissed. But in the circum- 
stances there will be no order as to costs. 


Petition dismissed. 
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AIR 1974 ALLAHABAD 450 (V 61 C 109) 
(LUCKNOW BENCH) 
O. P. TRIVEDI, J. 


Sukhdin, Appellant v. Deputy Direc- 
tor of Consolidation, U. P, amd others, 
Opposite Parties. 


Nie Petn. No, 988 of 1968, D/- 17-4- 
74, 


(A) Constitution of India, Art. 226 — 
Writ petition — Procedure — Petition 
dismissed against one of the opposite par- 
ties for petitioner’s failure to take steps 
for service of petition on that party — 
Order assuming finality — Petition no 
longer maintainable against remaining 
opposite parties, as the petition, if allow- 
ed, will lead to conflict of decisions. AIR 
1962 SC 89, Applied. (Paras 2, 3) 


(B) Constitution of India, Art, 226 — 
Writ petition— Parties— Impugned order 
passed against petitioner as well as all 
co-tenants in disputed khata — All co- 
sharers must be made parties — Petition 
dismissed against one of co-sharers — 
Effect — Petition held, no longer main- 
tainable against remaining co-sharers as 
the cause of action of petitioner against 
entire body of co-sharers is joint. 

(Para 3) 


Cases Referred: Chronological Paras 


AIR 1962 SC 89 = (1962) 2 SCR 636, State 
of Punjab v. Nathu Ram 3 


Hargur Charan Srivastava, for Ap- 
pellant; K. N. Misra, for Opposite Par- 
ties. 


ORDER :— Sukhdin has filed this 
petition under Article 226 of the Consti- 
tution of India claiming 1/3rd share in 
certain land situate in the district of Rae 
Bareli. The petition arises out of consoli- 
dation proceedings. In the basic year pe- 
titioner’s name alone was recorded against 
this land. Admittedly the petitioner 
Sukhdin and Ram Kumar (opposite party 
No, 3), Ram Swaroop (opposite party No. 
4), Ram Shankar (opposite party No. 5), 
Ram Nath, (opposite party No. 6), Ram 
Ratan (opposite party No. 7) and Smt. 
Sundara (opposite party No. 8) belong to 
the same family. At the time of field-to- 
field partal opposite parties 3 to 7 were 
reported to be co-tenants of the disputed 
khata. The mistake was accordingly en- 
tered in C, H. Form 5 issued om 29-5-66. 
There was a compromise (Amnexure A 
to the counter-~affidavit) before the Assist- 
ant Consolidation Officer to which the 
petitioner Sukhdin and opposite parties 3 
to 8 were signatories. By this compromise 
it was agreed that Sukhdin shall have 
1/3rd share, opposite parties 3 to 5 each 
1/8 share and opposite parties 6 to 8 each 
1/6 share in the disputed khata. The As- 
sistant Consolidation Officer passed am 
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order on the basis of Annexure A to the 
counter-affidavit on 13-6-66 and directed 
that names of opposite parties 3 to 8 
along with the petitioner may be record- 
ed in the papers according to the share 
agreed between the parties in the com- 
promise. The petitioner challenged this 
order of the Assistant Consolidation Offi- 
cer in appeal before the Settlement Offi- 
cer (Consolidation), Before the Settlement 
Officer (Consolidation) there was another 
compromise, copy of which is annexed to 
the writ petition as Annexure 2 which 
was signed by opposite party No. 7 and 
the counsel for opposite party No. 8 and 
was not signed by or on behalf of oppo- 
site parties 3 to 5. Under this compro- . 
mise it was agreed that the petitioner 
Sukhdin shall have 8/18 share, opposite 
parties 3 to 5 shall have 1/54 share each, 
opposite parties 6 to 8 shall have each 
4/18 share and opposite party No, 7 shall 
have 1/18 share in the disputed khata, 
The Settlement Officer (Consolidation) 
allowed the appeal, set aside the order 
of the Assistant Consolidation Officer 
and decided the appeal in terms of this 
second compromise declaring that the 
petitioner and opposite parties 3 to 8 
shall have shares in the disputed khata 
according to this compromise, Opposite 
party No. 3 Ram Kumar challenged this 
order of the Settlement Officer (Consoli- 
dation) in revision filed before the Deputy 
Director of Consolidation on the ground 
amongst others, that the decision of the 
Settlement Officer on the basis of the 
compromise was not binding upon him as 
opposite parties 3 to 5 had not joined the 
compromise before the Settlement Officer. 
This plea prevailed with the Deputy Di- 
rector of Consolidation who set aside the 
order of the Settlement Officer (Consoli- 
dation) and restored the order of the 
Assistant Consolidation Officer by an 
order dated 9-8-68 of which Amnexure 4 
is a copy. Sukhdin assails the validity of 
this order of the Deputy Director of Con- 
solidation on a variety of grounds main- 
taining that the Settlement Officer (Con- 
solidation) was right in proceeding on 
the basis of the compromise which was 
reached before him and that the shares 
of the petitioner and opposite parties 3 
to 8 should have been declared in accord- 
ance with that compromise amd the De- 
puty Director of Consolidation should 
have affirmed that decision and rejected 
the revision. 


2. The learned counsel for the op- 
posite parties Sri K. N. Misra has raised 


a preliminary objection that this 
petition is not maintainable be- 
cause it was dismissed by this 


court on 14th March, 1972 against Ram 
Shankar, opposite party No. 5, for the 
petitioner’s failure to take any steps for 
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service of motice of this petition against 
him. The submission is that the petition 
is no longer maintainable against the re- 
maining opposite parties 3, 4, 6 to 8. 


3. I have heard Sri K. N, Misra 
and Sri Hargur Charan Srivastava on the 
preliminary objection which appears to 
me valid and sound, The Deputy Director 
of Consolidation has by the impugned 
order restored the order of the Asstt. 
Consolidation Officer based on compro- 
mise recorded at this stage and thereby 
the petitioner and opposite parties 3 to 8 
have been declared to be co-tenants of 
the dispute khata and their shares have 
been declared as agreed in that compro- 
mise. The share of Ram Shankar, oppo- 
site party No, 5 against whom the writ 
petition has already been dismissed was 
declared, as a result of this order of the 
Deputy Director of Consolidation, to be, 
1/18, while in this writ petition Sukhdin 
maintained that the share of Ram Shan- 
kar should be declared 1/54 and the share 
of the remaiming opposite parties should 
also be declared in accordance with the 
compromise before the Settlement Offi- 
cer (Consolidation). Now so far as Ram 
Shankar, opposite party No. 5, is con- 
cerned the result of dismissal of the writ 
petition against him has been that the 
impugned order of the Deputy Director 
of Consolidation has become final so far 
as he is concerned and consequently his 
Share must be taken to have been finally 
declared to be 1/18, If the petitioner's 
contention, as raised in the writ petition 
with regard to the extent of share of the 
remaining opposite parties, is accepted 
and the impugned order of the Deputy 


Director of Consolidation is quashed by- 


certiorari, as prayed, then such a deci- 
sion will clearly collide against the order 
of the Deputy Director which has already 
assumed finality so far as the share of 
Ram Shankar, opposite party No. 5, is 
concerned, Indeed, if the share of Ram 
Shankar is accepted as 1/18 on the basis 
of the order of the Assistant Consolida- 
tion Officer restored by the Deputy Di- 
rector of Consolidation, as it must be 
accepted as a result of finality of the 
latter order as regards Ram Shanker, 
then it would be impossible to make a 
declaration of shares of the petitioner 
and opposite parties 3, 4, 6 to 8 on the 
basis of the compromise reached before 
the Settlement Officer (Consolidation) as 
urged for the petitioner. If the petition is 
allowed against opposite parties 3, 4, 6 to 
8, as urged, it will clearly lead to two 
contradictory orders being made: There 
is the order of the Deputy Director of 
Consolidation in favour of Ram Shanker 
by which the order of the Settlement 
Officer Consolidation has been set aside 
and the order of the Assistant Consolida- 


tion Officer has been restored. If the writ 
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petition is allowed there will be another 
order by the Court by which the order 
of the Settlement Officer (Consolidation) 
will be maintained and the order 
of the Assistant Consolidation Officer 
will be set aside. This court will clearly 
refuse to proceed with a writ petition 
under Article 226 of the Constitution 
which, if allowed, will lead to such con- 
flict of decisions, To my mind, the prin- 
ciple propounded by the Suprema Court 
in the case of State of Punjab v. Nathu 
Ram (AIR 1962 SC 89) will be applicable 
to the present set of facts. In that case 
the Supreme Court observed that “courts 
will not proceed with an appeal when the 
success of the appeal may lead to the 
court’s coming to a decision which will 
be in conflict with the decision between 
the appellant and the deceased respon- 
dent amd, therefore, which would lead to 
the court’s passing a decree which will 
be contradictory to the decree which had 
become final with respect to the same 
subject-matter between the appellamt and 
the decaased respondent.” From yet ano- 
ther point of view also the petition is no 
longer maintainable against opposite par- 
ties 3, 4, 6 to 8 as a result of its dismissal 
against Ram Shankar, opposite party No. 
5. Admittedly Sukhdin petitioner and op- 
posite parties 3 to 8 are co-tenants in 
the disputed khata. Consequently the 
petitioner has a joint cause of action 
against the remaining co-sharers in the 
khata and the order of the Deputy Direc- 
tor of Consolidation having been passed 
against the petitioner as well as all those 
co-tenants, the petition could not be 
maintained unless all the co-sharers were 
made parties to the writ petition. The 
petition clearly could not have been 
maintainable if Ram Shankar, opposite 
party No. 5, had not been impleaded in 
the writ petition as an opposite party. 
The dismissal of the writ petition against 
Ram Shankar, opposite party No. 5 for 
the petitioner's failure to take steps for 
service upon him is analogous to a situa- 
tion which may have been created by the 
non-impleadment of Ram Shankar to the 
writ petition. The cause of action of the 
petitioner against the entire body of co- 
sharers (opposite parties 3 to 8) being 
joint, the petition is no longer maintain- 
able on account of its dismissal against 
one of the co-sharers, namely, Ram Shan- 
kar, opposite party No. 5. 


4. The foregoing reasons compel 
me to the view that the preliminary ob- 
jection raised by the opposite parties is 
well founded, It is, therefore, upheld and 
the writ petition is dismissed as not 
maintainable. Opposite parties 3, 4, 5 to 
8 will be entitled to get their costs from 
the petitioner. 

Petition dismissed. 


AIR 1974 ALLAHABAD 452 (V 61 C 110) 
SATISH CHANDRA AND H. N. 
SETH, JJ. 


George Elwin King, Petitioner v. 
The Reserve Bank of India, Foreign Ex- 
change Control, Bombay and another, 
Respondents. 


Civil Mise, Writ Petn. No. 1319 of 
1972, D/- 18-4-1974, 


(A) Foreign Exchange Regulation Act 
(1947), S. 5 (1) (c) — “By order or on 
behalf of” any foreigner — Gift of 
property by foreigner in favour of Indian 
resident — Property in the hands of Bank 
in India — Claim for payment by resi- 
dent on the basis of gift — Locus standi 
of Reserve Bank of India in such transac- 
tion — Claim for payment whether “by 
order or on behalf of” any foreigner. 


One Mrs. C, a permanent resident of 
Australia, was the sole legatee and bene- 
ficiary of the estate of one G, a British 
national resident in India. G’s estate was 
in possession of the State Bank of India, 
Allahabad. She gifted her interest in the 
estate in favour of K, a resident in Alla- 
habad. K made a claim on the basis of 
the gift and asked the Bank to hand over 
the estate. Under S. 5 (1) of the Foreign 
Exchamge Regulation Act, 1947, when 
question of making payment “by order or 
om behalf of” any foreigner arises, such 
payment cannot be made without the 
approval of the Reserve Bank, The ques- 
tion arose whether such approval was 
required in the instant case: 


Held that the question of obtaining 
the approval of the Reserve Bank under 
S. 5 (1) (c) would arise only when pay- 
ment had to be made "by order” of a 
foreigner, or “on behalf of” any foreigner, 
In the instant case, K wanted payment 
on the strength of a deed of gift. He was 
not making any demand for payment “by 
order or on behalf of’ C. He was not 
asking for payment on behalf of C but 
on his own behalf as the owner of the 
property. Hence, so far as the demand of 
K based upon the gift deed was concern- 
ed. Section 5 (1) (c) was not at all attract- 
ed. (Para 9) 


5 (1) (c) cannot come into play 
merely because the Reserve Bank of 
India may have a suspicion that a com- 
pensatory arrangement whereunder the 
resident Indian would compensate the 
foreigner later on, might exist. (Para 11) 


Gopal Behari, for Petitioner; Stand- 
ing Counsel, for Respondent. 


SATISH CHANDRA, J.:— This peti- 
tion under Article 226 of the Constitution 
prays that the order passed by the Re- 
serve Bank of India on 6th December, 
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1971, be quashed and the State Bank of 
India, Allahabad, be directed to pay the 
amounts and securities in question to the 
petitioner. 


2. Mr, George Justin O’Brian, a 


British national resident in India, made 
a will om 26th December, 1926, of his 
properties in India. Under this will his 


properties were made the subject of a 
trust with directions for its appropriation 
by the executors and trustees. The in- 
come from the funds and the properties 
were to go to the two sisters of the testa- 
tor for their life, and thereafter to his 
brother and after his death to his bro- 
ther’s wife. It was arranged ‘in this docu- 
ment that after the death of the aforesaid 
four persoms the property will be divided 
between the children of his brothers, 
William and Henry, in stated proportions. 
One of the daughters of William, Miss 
Elfeeda O'Brian, later on married and 
became Mrs. E. A. Clarke, She was a per- 
manent resident of Brisbane, Australia. 


3. Im 1965 Mrs. Clarke addressed 
a letter to the Agent of the State Bank of 
India, Allahabad, to deliver the assets of 
the estate of George Justin O'Brian in 
possession of the Bamk to her after com- 
plying with the Exchange Control Regu- 
lations. The State Bank addressed a query 
to the Reserve Bank of India asking its 
advice in the matter. It appears that the 
Reserve Bank wanted proof that all the 
other children of William and Hemry had 
died with the result that Mrs, Clarke had 
become the sole beneficiary. Mrs. Clarke, 
however, did not furnish the requisite 
proof, but on 17th June, 1969, addressed 
a letter to the Agent, State Bank of India, 
Allahabad, directing him to pay the 
amount of the estate to Sri G, E. King, 4 
Queen’s Road, Allahabad, as her agemt to 
receive the money. On this the State 
Bank appears to have referred the matter 
again to the Reserve Bank of India. 


4, Meanwhile om 7th August, 1969, 
Mrs. Clarke executed a deed of gift giv- 
ing to Sri George Elwin King, the pre- 
sent petitioner, all the estate of George 
Justin O’Brian, of which she claimed to 
be the sole beneficiary, Sri King lodged 


. the deed of gift with the State Bank of 


India and asked for the money and secu- 
rities being paid to him 


5. It appears that the State Bank 
was reluctant even to let Sri King inspect 
the papers of the estate in the possession 
of the Bank, with the result that Sri King 
had to file a suit in the civil courts at 
Allahabad praying that the defendant 
Bank be directed by an injunction to open 
the sealed envelope No. 26/52 in the safe 
custody of the Bank and to allow inspec- 
tion of the same to the plaintiff. In the 
plaint it was stated that Mrs. Clarke had 
on 7th August, 1969, executed a gift deed 
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under which she had gifted the entire 
estate to the petitioner. The State Bank 
filed a written statement but did not dis- 
pute these statements of fact. Its plea 
was that it was not prepared to take any 
risk in the matter, and it would have no 
objection to allowing inspection provid- 
ed the court passed an order to that 
effect. On 4th January, 1971, the learned 
Munsif decreed the suit, In this judgment 
it was stated that all trustees and bene- 
ficiaries excepting Miss. E. O'Brian are 
dead. Miss E, O’Brian married and chang- 
ed her mame. She is now a citizen of Aus- 
tralia and is now known by the name of 
Mrs. E. A, Clarke. She made a gift deed 
in respect of her assets in favour of the 
plaintiff, 


6. When the petitioner made a 
claim on the basis of the gift, the State 
Bank again referred the matter to the 
Reserve Bank of India. The Reserve Bank 
in its reply dated 24th November, 1971, 
indicated that it had not been established 
that Mrs. E, A. Clarke was the only lega- 
tee entitled to the estate of late George 
Justin O’Brian, that there was nothing to 
indicate that the other legatees did not 
inherit or that they were not alive, and 
that it was, therefore, not possible to re- 
cognise the claim of Mrs. Clarke to be the 
exclusive beneficiary of the estate, It was 
also stated that in view of Section 5 (1) 
(c) of the Foreign Exchange Regulation 
Act, 1947, payment to Sri King pursuant 
to the direction of Mrs. Clarke would 
amount to making payment by order or 
on behalf of any person resident outside 
India, and would, therefore, require the 
prior approval of the Reserve Bank, It 
was further stated that the assets in ques- 
tion should not hence be transferred in 
the name of Sri King on the strength of 
the gift deed executed by Mrs. Clarke. 
In view of this direction of the Reserve 
Bank, the State Bank refused to honour 
the request made by the petitioner for 
transferring the assets of the estate in his 
favour. 


7. The State Bank of India has 
not contested the writ petition. It has fil- 
ed mo counter-affidavit. So far as the State 
Bank is concerned, the allegations made 
in the writ petition may be takem as hav- 
ing been admitted, Between the petitioner 
and the State Bank the position is that 
Mrs. Clarke claimed that she was the sole 
legatee and beneficiary of the estate 
which was in possession of the State Bank 
of India, Allahabad, and that she had 
gifted her interest in it in favour of Sri 
King, the petitioner. Sri King claims to 
be handed over the estate, namely, the 
moneys and the securities etc. on the 
strength of the gift. The question is whe- 
ther the Reserve Bank has amy locus 
standi in this transaction, 
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8. section 5 (1) of the Foreign 
Exchange Regulation Act, 1947, pro- 
vides— 

"5. Restrictions on payments : (1) 
Save as may be provided in and in ac- 
cordance with any general or special ex- 
emption from the provisions of this sub- 
section which may be granted condi- 
tionally or unconditionally by the Re- 
serve Bank, no person in, or resident in, 
India shall— 

(c) make any payment to or for the 
credit of any person by order or on be- 
half of amy person resident outside 
India.” 

9. When question of making pay- 
ment “by order or on behalf of’ any 
foreigner arises, such payment cannot be 
made without the approval of the Reserve 
Bank. The question of obtaining 
the approval of the Reserve. 
Bank would arise only when pay- 
ment has to be made “by order” of a 
foreigner, or “on behalf of” any foreign- 
er. Here Sri King wants payment on the 
strength of a deed of gift. When Mrs. 
Clarke executed the deed of gift its im- 
mediate effect was the divesting of ‘her 
title and interest in the estate and the 
vesting of that title and interest in Sri 
King as the donee. When Sri King made 
a demand for payment to the State Bank 
of India, he was already the owner of the 
estate. He was not making any demand 
for payment “by order or on behalf of” 
Mrs. Clarke. He was not asking for pay- 
ment on behalf of Mrs. Clarke but on his 
own behalf as the owner of the property. 
Thus so far as the demand of Sri King 
based upon the gift deed is concerned, 
Section 5 (1) (c) is not at all attracted. 


10. The learned Advocate-General 
appearing for the Reserve Bank of India 
submitted that such transactions of gifts 
by foreigners in favour of resident Indi- 
ans often involve compensatory arrange- 
ment, whereunder the resident Indian 
will somehow compensate the foreigner 
later om, and this arrangement involves 
the flowing out of foreign exchange. 


11. There is not an iota of evi- 
dence— direct or indirect— to suggest, 
much less establish, the existence of any 
such compensatory arrangement between 
Sri King and Mrs. Clarke, It is trite that 
no such extra-legal arrangement can be 
presumed to exist. Since the existence of 
such an arrangement, which may in- 
directly involve the outflow of foreign 
exchange from this country, has mot been 
established at all, Section 5 (1) (c) cannot 
come into play merely because the Re-| 
serve Bank of India may have a suspicion 
that such an arrangement may exist. 


12, This is a simple case of the 
owner of property making a demand from 
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the Bank for payment. The payment is 
to be made to a resident Indian. The pay- 
ment is not “by order or on behalf of” 
eny foreigner, The State Bank of India 
does not dispute the validity or genuine- 
ness of the deed of gift. Under the cir- 
cumstances the State Bank was in error 
in seek‘ng the advice of the Reserve Bank 
and in refusing the request of the peti- 
tioner, Sri King, for payment on the basis 
of the directive issued by the Reserve 
Bank. The directive of the Reserve 
Bank was without jurisdiction insofar as 
the demand of Sri King based upon the 
deed of gift was concerned. 


13. In the result the petition suc- 
ceeds and is allowed. The State Bank of 
India, Allahabad, respondent No. 2, is 
directed to deliver the properties of the 


estate of the late George Justin O'Brian. 


to the petitioner forthwith. The peti- 
tioner will execute and deliver to the 
State Bank of India, Allahabad, a perso- 
mal indemnity bond indemnifying the 
Bank against any future possible 
by any one to the property which the 
Bank will deliver to the petitioner. We 
make no order as to costs. 


Petition allowed. 


AIR 1974 ALLAHABAD 454 (V 61 C 111) 
G. C. MATHUR, J. 


Uttam Bhatta Co. and another, 
fendants-Applicants v, Babu Ram 
another, Plaintiffs-Opposite Parties. 


Civil Revn. No. 323 of 1972, D/- 4-4- 
1974, against judgment and decree of S. 
P. Agarwal, Addl. Civil J., Ghaziabad in 
C. A, No. 174 of 1970. 


(A) Civil P. C. (1908), O. 39, R. 2-A 
(All.) — Breach of order of injunction — 
Continuance of breach — What amounts 
to continuance of breach within R. 2-A 
(2). AIR 1935 All 480, Ref. 


In order to attract the application of 
Rule 2-A (2) of Order 39, there should, 
after the attachment of the property, be 
either a fresh breach or disobedience of 
the ‘order of injunction or the original 
breach or disobedience should continue in 
the sense that obedience of order of in- 
junction becomes impossible. (Para 5) 


An ad interim order of injunction 
was passed against the applicants-defen- 
dants restraining them from digging earth 
from certain plots of land. Applicants 
committed breach of order and removed 
some earth from some of the plots, Their 
property was attached for one year under 
R. 2-A (1). They did not remove any 
‘earth after attachment order. At the end 
of the period of attachment, plaintiffs 
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claim - 
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prayed for sale of attached property and 
for award of compensation to them from 
Sale proceeds. It was sllowed by appel-- 
late court. In revision, Held, that the at- 
tached property could not be sold. 


The applicants did not remove all 
earth from all the plots and therefore 
they did not make it impossible for them- 
selves to obey the order after the first 
breach. In fact after attachment, appli- 
cants could, in disobedience have remov- 
ed further earth from the plots. The order 
of injunction was still capable of being 
obeyed after attachment and they did 
obey the order by not removing any 
earth further, It cannot therefore, be said 
that disobedience or breach continued till 
the end of the period of attachment. AIR 


1935 All 480, Ref. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1935 All 480 = 1935 All LJ 416, 

Nawab Singh v. Mithu Lal 4 


Santosh Kumar, A. K. Banerji and 
S. N. Verma, for Applicants: V, Sahai and 
B, Dayal, for Opposite Parties. 


ORDER :—The opposite parties filed 
a Suit against the applicants for a perma- 
nent injunction, restraining them from 
taking or digging earth from 13 plots of 
land. On the application of the plaintiffs 
an ad interim order of injunction was 
passed on July 23, 1965 in terms of the 
relief prayed for in the plaint. It ap- 
pears that the applicants committed a 
breach of the order of injunction and re- 
moved certain quantity of earth from 
some of the plots, Thereupon the plain- 
tiffs moved an application on January 3, 
1966, under Order XXXIX, Rule 2-A of 
the Code of Civil Procedure. This applica- 
tion was allowed on March 21, 1967, and 
certain property of the applicants was 
ordered to be attached. The attachment 
was to remain in force for a period of one 
year as provided in the rule. The order 
of the trial court was upheld in appeal 
and the attachment was actually made on 
May 11, 1968. On May 7, 1969 the plain- 
tiffs filed another application praying 
that the attached property be sold and 
compensation be awarded to them out of 
the sale proceeds. The trial court dismiss- 
ed the application, Thereupon the plain- 
tiffs filed an appeal. The appeal was 
allowed by the Additional Civil Judge. 
The order of the trial court was set aside. 
the application of the plaintiffs was al- 
lowed and the attached property was di- 
rected to be sold. Against this order, the 
present revision has been filed. 


2. The only question, which arises 
for consideration in this`revision is whe- 
ther on the facts and circumstances of 
this case, the attached property could be 
ordered to be sold. This Court has delet- 
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ed sub-rules (3) and (4) of Rule 2 of 
Order XXXIX and has added the follow- 
ing Rule 2-A:— ; 


“2-A (1) In the case of disobedience 
to an injunction issued under Rule 1 or 
Rule 2, sub-rule (2) or of breach of any 
terms of any such injunction the Court, 
in which the suit is proceeding may order 
the property of the person guilty of such 
disobedience or breach to be attached 
and may also order such person to be 
detained in the civil prison for a term not 
exceeding six months unless in the mean- 
time the court directs his release. 


(2) No attachment under this rule 
shall remain in force for more than one 
year at the end of which time if the dis- 
obedience or breach continues the pro- 
perty attached may be sold, and out of 
the proceeds the Court may award such 
compensation as it thinks fit and shall 
pay the balance, if any to the party en- 
titled thereto.” 


The order of attachment of the applicants’ 
property was passed under sub-rule (1) 
of Rule 2-A, The attached property can 
be sold under sub-rule (2) only if the 
disobedience or breach of the injunction 
order continues at the end of the period 
of attachment. The trial court held that 
no further breach or disobedience of the 
injunction order was committed by the 
applicants after the attachment started 
and therefore, it could not be said that 
the disobedience or breach continued till 
the expiry of the period of attachment, It 
further held that there was no direction 
by the court that the earth removed was 
to be restored and the pits were to be 
filled up and, therefore, the failure of 
the applicants to do so could not amount 
to continuance of the breach of the in- 
junction order. The appellate court has 
taken the view that it was immaterial 
whether any fresh breach of the injunc- 
tion order was committed or not. It has 
held that since the applicants had com- 
mitted the breach of the injunction order 
by removing the earth after digging pits 
in the land, the breach of the injunction 
order would continue until the act of 
digging pits and removing the earth was 
undone by filling up the pits with earth. 


3. Learned counsel for the appli- 
cants has contended that disobedience or 
breach of the injunction order could be 
said to have continued only if the appli- 
cants, had continued to remove the earth 
even after the attachment of their pro- 
perty. He has further urged that, even if 
the effect of the breach on account of 
which the property was placed under at- 
tachment continued that could not be 
said to amount to continuance of the 
breach. According to learned counsel the 
provisions of sub-rule (2) of Rule 2-A 
would be attracted only if after the at- 
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tachment of the property a further breach 
of the injunction order was committed. 
Learned counsel for the opposite parties 
has on the other hand, contended that 
Since in the present case, the applicants 
had dug pits on the land and removed 
earth they had committed a permanent 
and continuing disobedience or breach of 
the injunction order and that the dis- 
obedience or breach could be abated by 
the applicants only by filling up the pits 
with earth. 


4, No case has been cited before 
me to show what amounts to the continu- 
ance of the disobedience or breach of an 
injunction order within the meaning of 
sub-r. (2) of R. 2-A or sub-r. (4) of R. 2 
which uses the same language. Learned 
counsel for the opposite parties, has reli- 
ed upon the decision of a Division Bench 
of this Court in Nawab Singh v. Mithu 
Lal, AIR 1935 All 480. In this case, the 
provisions of Order XXI, Rule 32, which 
are somewhat analogous to the provisions 
of Rule 2-A of Order XXXIX came up 
for interpretation. Sub-rule (1) of Order 
XXI, Rule 32 inter alia, provides that 
where a decree for an injunction has been 
passed and the judgment-debtor has wil- 
fully failed to obey it the decree may be 
enforced by his detention in the civil 
prison or by the attachment of his pro- 
verty or by both. Sub-rule (3) provides 
that where the attachment has remained 
in force for three months, if the judg- 


ment-debtor has not obeyed the decree 
and the decree-holder has applied to 
have the attached property sold, such 


property may be sold amd compensation 
may be awarded to the decree-holder out 
of the sale proceeds. It will be seen that, 
under this sub-rule, the attached property 
can be sold if the judgment-debtor has 
not obeyed the decree after the attach- 
ment, In Nawab Singh’s case a decree 
was passed, prohibiting the judgment- 
debtor permanently from holding a fair 
on certain lands. The judgment-debtor 
deliberately disobeyed the order and held 
a fair, On the application of the deeree- 
holder, his property was attached and 
was subsequently ordered to be sold. Be- 
fore this Court, it was urged that the pro- 
perty could only be sold if there was a 
breach after the attachment. The Division 
Bench rejected this contention and ob- 
served:— 


“It seems to us that where the in- 
junction is for the doing of an act, and 
the judgment-debtor has failed to do the 
act the attachment can continue for three 
months and if in the meantime the 
judgment-debtor carries out the direc- 
tions contained in the decree and in that 
way obeys the decree his property cannot 
be sold. But where the imjunction is for 
restraining: him from doing am act and 
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the judgment-debtor has already done 
the act in disobedience of the injunction 
he has made it impossible for himself to 
obey the decree. No doubt the property 
cannot be sold until three months have 
expired after the attachment but after 
the expiry of this period, it will still be 
impossible for the judgment-debtor to 
show that he has obeyed the decree in- 
asmuch as he has really irrevocably dis- 
obeyed it. If this were not the interpre- 
tation then the result would be that 
where there is an injunction restraining a 
defendant from demolishing a house and 
he deliberately disobeys the injunction 
and demolishes the house no compensa- 
tion can be awarded to the decree-holder 
in execution because the judgment-debtor 
will be able to say that he has not demo- 
lished the house a second time after the 
attachment. In our opinion where the 
judgment-debtor has, by his owm act 
made it impossible for himself to obey 
the decree he cannot escape from the 
liability to pay compensation which will 
be enforced after the attachment has sub- 
sisted for three months.” 


This case certainly supports the conten- 
tion of learned counsel for the opposite 
parties to this extent that, where by the 
breach of the decree for injunction the 
judgment-debtor makes it impossible to 
obey the decree, the attached property 
can be sold. This principle can be applied 
to the interpretation of sub-rule (2) of 
Rule 2-A, 


5. Under sub-rule (1) of-Rule 2-A - 


the punishment for the first breach of 
the order of injunction is the attachment 
of property for one year. If there is a 
subsequent breach or the breach conti- 
nues, then sub-rule (2) provides for a 
further punishment of sale of the attach- 
ed property. In order to attract the appli- 
cation of sub-rule (2), there should after 
the attachment of the property be either 
a fresh breach or disobedience of the 
order of injunction or the original breach 
or disobedience should continue in the 
sense that obedience of the order of in- 
junction becomes impossible. In other 
words the attached property can be sold 
in one of the following two classes of 
cases:— 


1. If, on account of the initial breach 
or disobedience which led to the attach- 
ment of the property, the injunction 
order becomes incapable of being obeyed. 
Such a contingency can arise where the 
order of injunction prohibits the defen- 
dants from demolishing some construction 
and the defendant disobeys the order and 
demolishes the construction, Another ex- 
ample of this contingency is of a case 
where an order of injunction is passed, 
restraining the defendant from cutting 
down a tree and the defendant cuts down 
the tree. In both these cases the order of 
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injunction is rendered by the breach in- 
capable of obedience. 


2. If, after the first breach, the in- 
junction order still remains capable of 
being obeyed but the defendant continues 
to disobey it. An imstance of this type 
will be a case where a defendamt is res- 
trained from using a particular plot of 
land as a passage to his field or house but 
he continues to use it for this purpose 
even after the attachment of his property. 


6. There can be a third class of 
cases where the injunction order remains 
capable of being obeyed after the first 
breach or disobedience which led to the 
attachment and the defendant obeys the 
order and does not commit any further 
breach. In this case, the attached property 
cannot be sold. In my opinion, the pre- 
sent case falls in the third category of 
eases referred to above, The order of in- 


junction passed by the trial 
court restrained the applicants 
from removing earth from cer- 


tain plots. The applicants disobeyed the 
order and removed some earth from some 
of the plots, But they did not remove all 
earth from all the plots and, therefore, 
it cannot be said that they made it im- 
possible for themselves to obey the order 
of injunction after the first breach. In 
fact after the property was attached the 
applicants could if they decided to conti- 
nue to disobey the order of injunction, 
have removed further earth from the 
plots. It thus appears that the order of 
injunction was still capable of being 
obeyed after the attachment of the appli- 
cants’? property and that the applicants 
did obey the order. It, therefore, cannot 
be said that the disobedience or breach 
continued till the end of the period of 
attachment. That being so the present 
ease did not fall within the mischief of 
sub-rule (2) of Rule 2-A of Order XXXIX 
and the attached property could not be 
ordered to be sold. 


i. The revision is accordingly al- 
lowed, the judgment of the lower appel- 
late court is set aside and the order of 
the trial court is restored, In the circum- 
stances of this case, parties will bear 
their own costs of this revision. 


Revision allowed. 
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Mailindra Singh and others, Petition- 
ers v. Naib-Tehsildar Recovery and Col- 
lector, Kashipur and others, Respondents. 


Writ Petn. No. 4146 of 1971, D/- 3-4- 
974, 
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Index Note:— (A) U. P. Zamindari 
Abolition and Land Reforms Act (3 of 
1947), Ss. 279, 281 and 288 — Limitation 
— Hereditary tenants of plots — Plots 
acquired by Govt, in 1949 — Plots be- 
came Government property — Arrears of 
rent could be recovered as land revenue 
— Three years’ limitation under S. 148, 
U. P. Tenancy Act inapplicable — After 
repeal of Tenancy Act arrears of rent 
could be recovered under S. 279 and 
S. 281. 


Where the plots held as hereditary 
tenants were acquired by the State Govt. 
in 1949, the plots became crown property 
and as such the arrears of rent could be 
recovered as arrears of land revenue 
under §. 153, U, P. Tenancy Act which 
was not affected by the three years’ limi- 
tation provided in 5. 148, U. P. Tenancy 
Act and after the repeal of the Tenancy 
Act by the Zamindari Abolition and Land 
Reforms Act the arrears of rent accrued 
due prior to its coming into force can be 
recovered as arrears of land revenue under 
os. 279 and 281 by virtue of S., 288 irres- 
pective of amy question of three years’ 
limitation. (Para 5) 


S. B. Chaudhary, for Petitioners; 
Standing Counsel, for Respondents. 


ORDER :— By this petition under 
Article 226 of the Constitution the five 
petitioners pray that notices (Annexures 
I, I and I-A to the petition) issued 
under the provisions of Section 279 and 
Section 281 of the U. P. Zamimdari Abo- 
lition and Land Reforms Act, for recover- 
ing certain amount alleged to be due 
against them, be quashed. 


Bs The petitioners claim that they 
were hereditary tenants of certain plots 
lying in villages Sarwar Khera, Kudia- 
wala and Gangapur in Kashipur Tahsil, 
District Nainital. On 27-5-1971, the Amin 
of Tehsil Kashipur issued demand notices 
requiring them to pay various amounts 
alleged to be due from them on account 
of arrears of rent for the period upto 
1378, It is not disputed that in due course 
the State of U. P. acquired proprietary 
rights in respect of various plots in Kashi- 
pur Tehsil in the year 1949, and there- 
after the petitioners who were the here- 
ditary tenants of such plots, continued to 
pay rent in respect thereof to the Colo- 
nisation Department of the State of U. P. 
upto the year 1360 Fasli. Since, the peti- 
tioners were not recorded as hereditary 
tenants in the revenue papers, the Colo- 
nisation Department treated them as tres- 
passers and declined to accept rent from 
them, Ultimately the dispute regarding 
petitioners’ right in various plots was re- 
solved under the orders dated 24-9-1970 
passed by the Commissioner Kumaon 
Division, who held that originally the 
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petitioners were hereditary tenants of 
those plots and after U. P. Zamindari 
Abolition and Land Reforms Act became 
applicable to the area in question with 
effect from 26-1~-1970, they, as provided 
in Section 18 of the Act, became Bhumi- 
dhars of those plots, Thereafter, when 
the rent was again demamded from the 
petitioners, they offered to pay only such 
rent which had fallen due within a period 
of three years. They contended that the 
rent prior to that period had become bar- 
red by limitation and the respondents had 
mo right to recover the same, The res- 
pondents, however, did not accept part 
payment of rent and initiated proceedings 
under Sections 279 and 281 of the U. P. 
Zamindari Abolition and Land Reforms 
Act, for recovering the entire arrears of 
rent for the period 1360 Fasli to 1378 
Fasli, by serving upon the petitioners the 
impugned notices dated 27th May, 1971. 


3. After filing the present peti- 
tion, learned counsel for the petitioner 
moved an application dated ‘7th July, 
1971, praying that the respondents be 
restrained from realising the amount 
claimed by them as arrears of land reve- 
nue by use of coercive process. This 
court, by an order dated 3rd August, 1971, 
directed that recovery of dues as arrears 
of land revenue shall remain stayed pro- 
vided the petitioners deposit with the 
Naib Tehsildar a sum of Rs. 500 by the 
7th of each month, The first deposit was 
to be made by the 7th September, 1971. 
The petitioners claim that ever since then 
they have been regularly depositing the 
amount as directed by this Court. 


4, Learned counsel for the peti- 
tioners submitted that their liability to 
pay rent accrued under the U. P. Ten- 
ancy Act, Section 148 of the Act laid 
down that except as provided by that 
Act, arrear of rent could be recovered 
either by a suit or by serving upon the 
petitioners notices through the Tahsildar 
in accordance with the provisions of the 
Act. According to Item No. 2 of the IV 
Schedule, a suit for recovery of arrears 
could be filed before the Assistant Col- 
lector 1st Class and the period of limita- 
tion for such a suit was three years, The 
procedure for recovery of arrears of rent 
through the Tehsildar, has been laid down 
in Section 163 of the Act, according to 
which such arrears as do not exceed three 
years alone could be recovered on an 
application being made to the Tehsildar 
Collection. Accordingly, under the provi- 
sions of the U. P. Temancy Act, arrears 
of rent beyond a period of three years 
have not been made recoverable and the 
respondents had no jurisdiction to de- 
mand from the petitioners rent for a 
period prior to 1375 Fasli. Further, apart 
from the two procedures mentioned 
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above, the U. P. Tenancy Act did not 
contemplate any other mode for recovery 
of arrears of rent. The respondents were, 
therefore, not entitled to recover the 
Same in the manner provided for recovery 
of arrears of land revenue. 


5. section 148 of the U. P. Ten- 
ancy Act is a general provision providing 
for recovery of rent. The section opens 
with the words, except as otherwise pro- 
vided, i.e, if there is any other provision 
in the U. P. Tenancy Act which deals 
with the subject of rent, that provision 
would not be affected by what is con- 
tained in this section. I find that Section 
153 of the U. P. Tenancy Act provides 
that arrears of rent due in respect of the 
Crown property or that in respect of an 
estate attached under the provisions of 
Section 150 of the United Provinces Land 
Revenue Act 1901, may be recovered in 
accordance with the provisions of Sec- 
tions 39 to 42 of the United Provinces 
Court of Wards Act 1912, as if they were 
dues in respect of the property under the 
charge of Court of Wards, It is not dis- 
puted that after the plots, in respect of 
which the arrears are claimed, were ac- 
quired by the State Government in the 
year 1949, they became Crown property. 
Accordingly, arrears of rent of such a 
property could be recovered under Sec~ 
tion 153 of the U. P. Tenancy Act. The 
limitation contained in and the method 
of recovery provided in Section 148 did 
not in amy way affect the provision of 
Section 153 of the Act, providing for re- 
covery of such arrears in the manner pro- 
vided for recovery of dues in Sections 39 
to 42 of the United Provinces Court of 
Wards Act. According to those sections 
the dues mentioned therein were to be 
recovered as if they were arrears of land 
revenue. It follows that before the repeal 
of the U. P. Tenancy Act, by the U, P, 
Zamindari Abolition and Land Reforms 
Act in respect of areas lying in Kashipur 
Tehsil, the arrear of rent could be re- 
¡covered as jf it was an arrear of land 
revenue. According to Section 288 of the 
U. P., Zamindari Abolition and Land Re- 
forms Act, the provisions of the Act with 
regard to recovery of arrears of land re- 
{venue were to apply to all arrears of re- 
venue and sums of money recoverable as 
arrears of land revenue at the com- 
mencement of that Act. It is thus clear 
that notwithstanding repeal of U. P. Ten- 
ancy Act, the amount claimed by the res- 
pondents was recoverable as arrears of 
land revenue, under Sections 279 to 281 
of that Act. Learned counsel for the peti- 
tioner has failed to show to me any pro- 
vision whereby the period of limitation 
mentioned under Section 148 applied to 
the dues which could be recovered under 
the provisions of Section 152 of the U. P. 


Tenancy Act read with Section 39 of the 
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U. P, Court of Wards Act. He has, there- 
fore, failed to substantiate that the de- 
mand made by the respondents in res- 
pect of arrears of rent for any part of 
the period between the years 1360 Fasli 
and 1378 Fasli was barred by limitation. 


6. Learned counsel for the peti- 
tioner then contended that after the U. P. 
Zamindari Abolition and Land Reforms 
Act was brought into force in the area 
in question with effect from 26th Janu- 
ary, 1970, the petitioner became a Bhumi- 
dhar of the concerned plots and there- 
after he was liable to pay merely land 
revenue and not rent. Accordingly de- 
mand of rent for a period subsequent to 
26th January, 1970 was invalid. Learned 
counsel for the respondents, however, 
contends that the notice of demand does 
mot include any amount which is payable 
by the petitioner after 26th January, 1970 
and if by some mistake any such amount 
has been included therein, the notice of 
demand would be suitably modified and 
if any excess amount has been recovered 
by them, they would refund the same to 
the petitioner. In this view of the matter 
it is not necessary for me to investigate 
whether the notices of demand impugned 
in this writ petition include any portion 
of the amount or part thereof which 
would become payable by the petitioner 
for a period subsequent to 26th Janu- 
ary, 1970. 


7, The petition therefore has no 
force and is dismissed with costs. 
Petition dismissed. 
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HARI SWARUP AND GOPI NATH, JJ. 


Taran Shanker Singh, Petitioner v. 
Election Commissioner of India and 
others, Respondents. 


Civil Mise. Writ No. 1259 of 1974, 
14-2-1974. 


(A) Conduct of Election Rules (1961), 
Rules 5 and 10 — Whether an indepen- 
dent candidate standing for election to 
the assembly has a right to select a sym- 
bol not specified in the Gazette? No. 


It is apparent from Rule 5 (1) read 
with para. 17 of the Election Symbols 
(Reservation and Allotment) Order, 1968, 
that a candidate has to indicate his choice 
of symbol out of those specified by the 
Election Commission in the Gazette and 
the Returning Officer has to allot such a 
symbol in accordance with Rule 10. Once 
he has given his choice of three symbols, 
out of which one has been allotted to him, 
he can have no cause of grievance. 

(Paras 9, 10, 12) 
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Aditya Narayan, for Petitioner; 
Standing Counsel, for Respondents. 


JUDGMENT :— This petition has 
been filed for the issue of a writ of man- 
damus directing the Election Commission- 
er of India not to hold the general As- 
sembly Elections for the constituency 
Varanasi Cantonment scheduled to be 
held on February 24, 1974. The petitioner 
has also prayed for a writ in the nature 
of mandamus to direct the Election Com- 
missioner and the Returning Officer to 
decide his application dated January 17, 
1974 for enabling him to select ‘Ass’ as 
his election symbol. 

2. From the facts, as they appear 
on the petition and as stated by the learn- 
ed counsel, the petitioner intended to 
contest the election from 241 Varanasi 
Cantonment Assembly Election Constitu- 
ency and desired to have an ‘Ass’ as his 
symbol, For this purpose on January 17, 
1974, he submitted an application to the 
Returning Officer and sent a similar ap- 
plication to the Election Commissioner, 
requesting that the petitioner may be al- 
lotted the symbol of ‘Ass’ at the time of 
his election. No orders, according to the 
petitioner, were passed on this applica- 
tion. 


3. On 19-1-1974 the petitioner fil- 
ed his nomination paper, In that nomina- 
tion paper he indicated three choices of 
symbols. In order of preference they 
were ‘Ass’, ‘Horse and Rider’ and ‘Cycle’, 
On 28th January, 1974 the Returning 
Officer allotted the petitioner the symbol 
of ‘Horse and Rider’. In this respect the 
contention of the learned counsel is that 
the petitioner did not want to give the 
second and third choices, but he was 
compelled to give those choices by the 
Returning Officer, 


4, Learned counsel has urged that 
once a citizen intends to contest an elec- 
tion he has a right to select a symbol of 
his choice and because he had indicated 
that he would have a symbol of ‘Ass’, 
the Returning -Officer had no choice but 
to allot him that symbol, By not allotting 
that symbol the petitioner's right to seek 
free election has been affected and hence 
he has filed this petition for a mandamus 
to restrain the respondents from holding 
the election. 


5. The elections are held in ac- 
cordance with the provisions contained in 
the Conduct of Elections Rules, 1961. 
Rules 5 and 10 of these Rules are rele- 
vant, Rule 5 runs as under: 

“5. Symbols for elections in Parlia- 
mentary and Assembly constituencies.— 

(1) The Election Commission shall, 
by notification in the Gazette of India 
and in the official Gazette of each State, 
specify the symbols that may be chosen 
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by candidates at elections in parliament- 
ary or assembly constituencies and the 
restrictions to which their choice shall be 
subject. 


(2) Where at any such election, more 
nomination papers than one are delivered 
by or on behalf of a candidate, the decla- 
ration as to symbols made in the nomi- 
nation paper first delivered, and no other 
declaration as to symbols, shall be taken 
into consideration under Rule 10 even if 
that nomination paper has been rejected.” 


6. In Rule 10, sub-rules 4 and 5 
are relevant which run as under: 


“10 (4). At am election in a parlia- 
mentary or assembly constituency, where 
a poll becomes necessary, the Returning 
Officer shall consider the choice of sym- 
bols expressed by the contesting candi- 
dates in their nomination papers and shall, 
subject to any general or special direction 
issued in this behalf by the Election Com- 
mission.— 


(a) allot a different symbol to each 
contesting candidate in conformity, as far 
as practicable, with his choice; and 


(b) if more contesting candidates 
than one have indicated their preference 
for the same symbol, decide by lot to 
which of such candidates the symbol will 
be allotted. l 


(5) The allotment by the Returning 
Officer of any symbol to a candidate shall 
be final except where it is inconsistent 
with any directions issued by the Elec- 
tion Commission in this behalf in which 
case the Election Commission may revise 
the allotment in such manner as it thinks 

gn 


7. To give effect to Rules § and 
10, the Election Commission of India 
framed the Election Symbols (Reservation 
and Allotment) Order, 1968. Paragraph 4 
of this Order deals with allotment of 
symbol and rules that “in every contest- 
ed election a symbol shall be allotted to 
a contesting candidate in accordance with 
the provisions of this order and different 
symbols shall be allotted to different con- 
testing cand’dates at an election in the 
same constituency”. 


8. Paragraph 5 of this order clas- 
sifies the symbols into reserved and free 
symbols. It states that "a reserved sym- 
bol is a symbol which is reserved for a 
recognised political party for exclusive 
allotment to contesting candidates set up 
by that party” and “a free symbol is a 
symbol other than a reserved symbol,” 


9. The petitioner is an indepen- 
dent candidate, The choice of symbol by 
him is controlled by para 12 of the Order. 
It provides that an independent candidate 
shall choose and shall be allotted, im ac- 
cordance with the provisions of the Order, 
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one of the symbols specified as free sym- 
bols for that State, by notification under 
paragraph 17. Paragraph 17 of the Order 
specifies the list of symbols. Free sym- 
bols for the State of U, P. as specified, 
are 20, which include ‘bicycle’ and ‘horse 
and rider’ but do not include ‘Ass’. 


10. In our opinion these provisions 
read together cast a duty on the Election 
Commission to select and specify the 
symbols, and candidates are given a right 
to choose symbols out of the symbols so 
specified, The choice of the candidate is 
to be made only out of the symbols spe- 
cified by the Election Commission. He 
eannot travel beyond the list of symbols 
specified by the Election Commission in 
the Official Gazette. It is apparent from 
Rule 5 (1) and para. 17 referred to 
above, that a candidate has to indicate his 
‘choice of symbol out of those specified in 
the Gazette, and the Returning Officer has 
‘to allot such a symbol to the candidate 
in accordance with Rule 10 of the Con- 
duct of Election Rules, 1961. 


11. The petitioner could, therefore, 
have chosen, as his symbol, only one of 
the symbols specified in the Gazette, As 
‘Ass’ was not a specified symbol he could 
not have chosen it. The Returning Officer 
thus committed no error in mot allotting 
him the symbol of ‘Ass’. 


12. Further, the fact remains thai 
the petitioner had given on the nomina- 
tion paper his alternative choice for the 
symbol of ‘Horse and Rider’. Once the 
petitioner had given his choice of three 
symbols, and the Returning Officer had 
allotted him a symbol out of the three 
mentioned in the nomination paper, the 
petitioner can have no cause of grievance. 
The action of the Returning Officer, in 
these circumstances, cannot be said to 
suffer from any error of jurisdiction or 
any manifest error of law. 


13. For the reasons 
we dismiss this petition. 


Petition dismissed. 
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-+ K. N. SRIVASTAVA, J. 

Janardan Singh, Appellant v. Tej 
Bahadur Singh and others, Respondents. 

Second Appeal No. 3699 of 1965, D/- 
13-2-1974, against decree of J. S. Srivas- 
tava, Civil J., Ballia, D/- 22-7-1965. 

(A) Limitation Act (1908), Art. 32 — 
Perversion by mortgagee — Suit by mort- 
gagor for damages — Is the suit govern- 
ed by Art. 32? No. (X-Ref. Art. 41). AIR 
1929 Oudh 124 and AIR 1925 Oudh 654 
and AIR 1968 Mad 394, Rel. on. 


DR/FR/B488/74/MBR 


Janardan Singh v. Tej Bahadur Singh (Srivastava J.) 


A.LR. 


The mortgagor can claim the amount 
of damages at the time of redemption 
but he has also a right to claim it sepa- 
rately in am earlier suit claiming dama- 
ges In view of Section 76 of the Transfer 
of Property Act. Articles 32 and 41 would 
be of no avail to the mortgagee. (AIR 1929 
Oudh 124 and AIR 1925 Oudh 654 and 
AIR 1968 Mad 394, Relied on.) (Para 14) 


Cases Referred: Chronological Paras 


AIR 1968 Mad 394 = 81 Mad LW 222, 
Kanakraj v. B. V. Sundaraja Iyer 12 
AIR 1929 Oudh 124 = 112 Ind Cas 434, 
Mahabir v. Sheo Shankar 9 
AIR 1925 Oudh 654 = 88 Ind Cas 529, 
Mohd. Sher Khan v. Bisheshwar Dayal 
11 


Krishna Mohan Singh and Raghu 
Bansh Sahai, for Appellant; Rama Shan- 
ker Misra, for Respondents. 

JUDGMENT :— This is an appeal 
against the judgment amd decree passed 
by the Civil Judge, Ballia, against the 
judgment and decree passed by the Mun- 
sif, Ballia. The Munsif had decreed the 
suit for redemption of the mortgage on 
payment of Rs. 2,000. The lower appel- 
late court came to the conclusion that 
plaintiffs were entitled to certain amount 
by way of damages and, therefore, they 
were entitled to redeem the mortgage on 
payment of Rs, 377 only. It is against this 
judgment and decree that the defendant 
has filed this appeal. 


2, The facts giving 
appeal are as follows: 


On 30-1-1923 a mortgage was execut- 
ed by Prahlad Hajjam in favour of Bal- 
deo Singh and Ram Govind. On 8-6-1954 
the mortgagors sold the property to the 
plaintiffs, On 4-10-1962 the vendees 
brought a suit that the mortgagees had 
dug pits in the disputed land making the 
land unfit for agriculture and, therefore, 
they were liable to pay Rs. 1,500 as 
damages. They also alleged that they had 
paid Rs. 80 as rent and Rs. 43 was claim- 
ed as interest, Thus the plaintiffs claimed 
that they were entitled to Rs. 1,623 out 
of the mortgaged money and the mort- 
gage be redeemed on payment of the 
balance. 


rise to this 


3. The suit was contested by the 
defendant-appellant who alleged that he 
did not dig any pits in the land in suit; 
that the suit was barred by time and that 
the plaintiffs were not entitled to the 
reliefs claimed, 

4, There is a finding of fact based 
on the evidence on record that the mort- 
gasees had dug a pit 15 or 16 years back. 
This finding was not assailed in this se- 
cond appeal. All that was argued was 
that according to Articles 32 and 41 of 
the old Limitation Act, the mortgagor 
could claim damages for this act of the 
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mortgagee within two years or three 
years and as mo such damages were 
Claimed within the aforesaid period, the 
suit for damages was barred by time. 
5. The learned lower appellate 
court held that the rent was paid by the 
(Contd. on Col. 2) 


32, Against one who, having a right to 
use property for specific purposes, 
perverts it to other purposes. 
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plaintiffs and the plaintiffs were entitled 
to the damages claimed. Therefore, the 
suit was decreed for redemption of the 
mortgage on payment of Rs. 377 to the 
appellant. 


6. Article 32 of the old Limitation 
Act reads as below:— 


Two years When the perversion first 
becomes known to the per- 


son injured thereby. 


iG Article 41 of the old Limitation Act reads as below: 


41. To restrain waste. 


As against this, the learned counsel 
for the respondents relied on the follow- 
ing portion of Section 76 of the Transfer 
of Property Act:-— 


“If the mortgagee fails to perform 
any of the duties imposed upon him by 
this section, he may, when accounts are 
taken in pursuance of a decree made 
under this Chapter, be debited with the 
loss, if any occasioned by such failure.” 


8. The learned counsel for the 
appellant contended that the plaintiffs 
were entitled to claim the amount of 
damages at the time of redemption as 
provided under the aforesaid portion of 
Section 76 of the Transfer of Property 
Act. This section has been subject of 
interpretation in several cases of this 
court and of other High Courts. 


9, This question came up for con- 
sideration in Mahabir v. Sheo Shankar, 
AIR 1929 Oudh 124. In this case it was 
held as below:— 


“As regards the second point, so far 
as the bamboo clumps situate in Mahal 
Abbas Husain are concerned, it might be 
possible for the mortgagors with the loss 
occasioned to them by their having been 
cut in the accounts which take place at 
the time of redemption but I am not pre- 
pared to hold that the plaintiffs are in 
any way debarred from claiming the 
damages in the present suit, The last 
clause of Section 76, T. P, Act which has 
been relied upon used the word “may”. 
The learned counsel for the defendants 
contends that this word should be consi- 
dered as having the force of ‘must’, I am 
not prepared to accept the contention. 
The cases of Sivachidambara Mudalye v. 
Kamaleshi Ammal and Angad Singh v. 
Kashi Prasad which have been referred 
to on this point are quite distinguishable 
and cannot afford any help in determin- 
ing the question under consideration.” 


10. Thus it was, therefore, held in 
this case that a mortgagor can claim the 
amount of damages at the time of re- 
demption but all the same he had also 
a right to claim it separately in an ear- 
lier suit claiming damages. This clearly 
indicates that in view of Section 76 of the 


Three years 


When the waste begins. 


Transfer of Property Act, Articles 32 and 
41 of the old Limitation Act would be of 
no avail to the appellant, 


1i. In another case Mohammad 
Sher Khan v. Seth Bisheshwar Dayal, 
AIR 1925 Oudh 654, it was held that in a 
suit for waste by a mortgagee, the ques- 
tion is to be determined at the time of 
preparation of decree and a separate suil 
for the same could not lie. In this case 
reliance was placed on Section 144, C.P.C. 


12. In Kanakraj v. B. V. Sunda- 
raja Iyer, AIR 1968 Mad 394 it was ob- 
served as below: — 

“To sum up, the law does not per- 
mit the mortgagor to file separate suit 
against the mortgagee: the law does not 
compel him to file such suits. On the other 
hand he ought to and is entitled to com- 
bine all the reliefs in the suit for posses- 
sion without any time-limit.” 

13. Making this observation, reli- 
ance was placed by the Bench on Mulla’s 
Transfer of Property Act, Fifth Edition 
page 534. 


14. The view I am taking is thus 
supported by the decisions cited above 
The suit for claiming damages is not, 
therefore, barred and the plaintiffs can 
sue for redemption and claim the dama- 
ges. No doubt he can also claim it in a 
separate suit if he so chooses. Therefore, 
the claim of the plaintiffs would not be 
barred under Articles 32 amd 41 of the 
old Limitation Act. 


15. No other point was pressed in 
this appeal, The appeal has no force in 
it. It is hereby dismissed with costs. The 
stay order is vacated, 

Appeal dismissed. 
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SATISH CHANDRA AND GULATI, JJ. 


Smt. Masoom Banoo, Applicant v. 
Hari Singh and others, Respondents. 


Special Appeal No. 277 of 1971, D/- 
18-1-1974, against judgment of Hari Swa- 
rup J., D/- 24-3-1971. 

(A) U. P. Consolidation of Holdings 
Act, 1953 (5 of 1954), Ss. 48-A (1) (b), (2), 
49 — Evacuee property — Title to — 
Jurisdiction of Consolidation authorities 
to decide, 


Under S., 48-A (1) (b) of the U. P. 
Consolidation of Holdings Act, 1954, the 
Consolidation authorities have no juris- 
diction to decide the question of title to 
evacuee property. But nonetheless, they 
can deal with evacuee land for the pur- 
pose of formation of chaks and the new 
chak formed in favour of the holder of 
evacuee land continues subject to the 
Administration of Evacuee Property Act, 
1950, It is apparent that Section 48-A is 
an exception to Section 49 of the Conso- 
lidation of Holdings Act. Further, Sec- 
tion 49 bars declaration and adjudication 
of rights of tenure-holders in respect of 
land in regard to which proceedings 
could or ought to have been taken under 
this Act. Section 48-A bars the adjudica- 
tion of questions of title in relation to 
evacuee property. So, in relation to eva- 
cuee property Section 49 becomes inap- 
plicable, (Paras 10 and 11) 


The formation of chaks in the name 
of the person who was in possession 
when the Consolidation proceedings com- 
menced does not entail or imply recog- 
nition of any title in him. (Para 12) 


(B) Administration of Evacuee Pro- 
perty Act (1950), S. 10 — Allotment made 
by custodian — Right of allottee — 
Transfer by the Competent Officer under 
Evacuee Interest (Separation) Act, 1951 
— Suit by transferee under S. 209, U. P. 
Zamindari Abolition Act (1 of 1951) — 
Effect. 


An allotment made by the Custodian 
of Evacuee Property does not create any 
tangible interest in the allottee and 
when the land is transferred to a parti- 
cular person by the Competent Officer 
under the Evacuee Interest (Separation) 
Act, 1951, the transferee becomes the 
owner. With the institution of a suit by 
the transferee under Section 209 of the 


U. P. Zamindari Abolition Act, against 
the allottee for ejectment, the allottee’s 
right to remain in possession is termi- 
nated. (Para 13) 


(C) Adverse possession — Nature of 
possession of allottee of evacuee property 
by Custodian under the Administration 
of Evacuee Property Act. 


CR/ER/A969/74/KNA 


Masoom Banoo v. Hari Singh (S. Chandra J.) 


A.I. R. 


The possession of the allottee of eva- 
cuee property by the Custodian of Eva- 
cuee Property under the Administration 
of Evacuee Property Act is not adverse 
to the transferee of the property under 
the Evacuee Interest (Separation) Act, 
1951. The possession of an allottee from 
the Custodian is only permissive posses- 
sion under the Custodian. (Para 14) 


(D) Displaced Persons (Compensation 
and Rehabilitation) Act (1954), S. 20 — 
i property — Section not applic- 
able. 


Composite property could not be ac- 
quired by the Central Government and 
could not be validly transferred to a per- 
son by the Goverament. The sale would 
be without jurisdiction and void, 

(Para 15) 
Cases Referred: Chronological Paras 


1972 All WR (HC) 338 = 1972 All LJ 769, 
Rakesh Kumar v. Board of Revenue 12 
AIR 1957 SC 599 = 1958 SCA 171, Amar 
Singh v. Custodian, Evacuee Property 
18 
Bashir Ahmed, for Applicant. 

SATISH CHANDRA, J.:— This ap- 
neal arises out of a suit for ejectment of 
the respondent Hari Singh under Section 

209 of the Zamindari Abolition Act. 


2. Smt. Masoom Banoo, the plain- 
tiff-appellant and Abu Zafar were the co- 
tenants in the holding in dispute. Abu 
Zafar migrated to Pakistan, On 17th Nov- 
ember, 1953, his half share in the holding 
was declared an evacuee property. The 
Custodian, Evacuee Property, allotted the 
half share of the evacuee to Hari Singh, 
respondent. ' 


3: Smt, Masoom Banoo applied for 
the separation of her interest in this! 
composite property. The Competent Offi- 
cer acting under the Evacuee Interest 
(Separation) Act, 1951, decided to trans- 
fer the half evacuee share to the non- 
evacuee applicant, namely Smt. Masoom 
Banoo, Accordingly, he executed a deed 
of sale in her favour on 8th October, 
1960. Hari Singh filed an appeal against 
order of the Competent Officer transfer- 
ring the share of Abu Zafar to Smt 
Masoom Banoo. Meanwhile, the Custodian 
Evacuee Property appears to have exe- 
cuted a sale deed of the half evacuee 
share in favour of Hari Singh on 28th 
December, 1960. Nonetheless the appel- 
lat? authority dismissed Hari Singh’s ap- 
peal on 24th February, 1964 on the find- 
ing that since the composite property 
could not be acquired by the State, the 
Custodian had no jurisdiction to sell it 
on the settlement side and so the sale in 
favour of Hari Singh was a nullity and. 
could mot affect the validity of the sale 
deed in favour of Smt, Masoom Banoo. 
In the same order, however, the appellate 
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authority observed that Hari Singh 
should apply to the Settlement Commis- 
sioner for relief under Section 20 of the 
Displaced Persons (Compensation and 
Rehabilitation) Act, 1954. On 12th Febru- 
ary, 1963, the Settlement Commissioner 
appears to have addressed a letter decid- 
ing to allow Hari Singh to remain in pos- 
session of the evacuee share on payment 
of Rs. 1,152.77 p. as compensation to Smt. 
Masoom Banoo. This order of the Settle- 
ment Commissioner was, however, subse- 
quently cancelled on 13th April, 1964. 


4, Soon after the execution of the 
sale deed in her favour Smt, Masoom 
Banoo filed the present suit under Sec- 
tion 209 of the Zamindari Abolition Act 
for the ejectment of Hari Singh on 24th 
October, 1962. Hari Singh contested the 
suit, He pleaded that the suit was barred 
by limitation. In view of the orders pass- 
ed by consolidation authorities the suit 
was incompetent being barred by Section 
49 of the Consolidation of Holdings Act. 
He also claimed that the plaintiff had no 
title and the defendant was the sirdar of 
the land. 


5. The trial court held that it had 
jurisdiction to try the suit because after 
the execution of the sale deed in plaintiff's 
favour the property ceased to be evacuee 
property and so the revenue court had 
jurisdiction to deal with it. It was held 
that the suit was not barred by limitation 
and that in view of Section 48-A of the 
Consolidation of Holdings Act the conso- 
lidation authorities had no jurisdiction to 
adjudicate disputes with regard to title 
relating to evacuee property. So the suit 
was not barred by Section 49 of the Con- 
solidation of Holdings Act, 


6. On the merits it was held that 
as a result of the appellate order dated 
24th February, 1964 the sale deed in fav- 
our of Hari Singh was a nullity and in 
view of the sale exécuted in favour of 
Smt, Masoom Banoo, she was a bhumi- 
dhar. Since the property was composite 
property, it could not have been acquired 
by the Government and so the Custodian 
had no jurisdiction to execute a sale deed 
in regard to it. Section 20 of the Displac- 
ed Persons (Compensation and Rehabili- 
tation) Act was inapplicable. The orders 
purporting to have been passed there- 
under permitting Hari Singh to retain 
possession were ineffective. On these 
findings the suit was decreed. 


T. Hari Singh went up in appeal. 
The Additional Commissioner affirmed 
the findings of the trial court. He further 
held that the Settlement Commissioner’s 
letter dated 12th February, 1963, was 
subsequently cancelled by him by his 
letter dated 13th April, 1964, and so Hari 
Singh had no title left in the land, The 
appeal was dismissed. The Board of Re- 
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venue confirmed the finding of the Addi- 
tional Commissioner and dismissed Hari 
Singh’s appeal. 


8, Hari Singh then 
writ petition in this Court. A learned 
single Judge held that in consolidation 
proceedings Hari Singh was declared to 
be sirdar of a half share and a chak was 
prepared in his name in lieu of the plots 
of which he had been declared to be the 
sirdar. There was nothing in the Consoli- 
dation of Holdings Act which may ex- 
clude the evacuee land from consolida- 
tion operations or which may prohibit 
the Custodian from representing the inte- 
rests of the evacuee or lodging his objec- 
tion or claiming rights before the conso- 
lidation authorities, Sub-section (2) of 
Section 48-A of the Consolidation of 
Holdings Act suggests that the land be- 
longing to an evacuee and vesting in the 
Custodian is also subject to consolidation 
operations. Section 48-A of that Act did 
not debar the consolidation authorities 
from adjudicating the title in respect of 
evacuee land. Section 49, therefore, bar- 
red the present suit, On this view the 
writ petition was allowed, The order of 
the Board of Revenue was quashed and 
the Board was directed to decide the ap- 
peal afresh in accordance with law. Ag- 
grieved, the plaintiff has come up in 
appeal. 


9, For the appellant it was urged 
that the present suit was mot barred by 
Section 49 of the Consolidation of Hold- 
ings Act. Learned counsel for the appel- 
lant relied upon Section 48-A of that Act. 
Section 48-A provides:— : 


"48-A. Special provisions with respect 
to evacuee property. (1) Notwithstanding 
anything contained in the foregoing pro- 
visions of this Act— 


instituted a 


(a) no decision of the Custodian of 


Evacuee Property (hereinafter in this 
section referred to as the Custodian) in 
relation to title to any land vested in 


him as evacuee property under the pro- 
visions of the Administration of Evacuee 
Property Act, 1950, shall be called in 
question and varied or reversed by any 
officer or authority under this Act; and 


(b) nothing in this Act shall be con- 
strued as requiring the Custodian to stay 
any proceedings in relation to title to 
any such land pending before him on the 
date of the coming inte force of those 
provisions of this Act under which pro- 
ceedings in relation to title to land are 
required to be stayed or as empowering 
the Consolidation Officer or any other 
officer or authority to refer for determi- 
nation of any question of title in relation 
to such land involved in any proceedings 
pending before the Custodian on such 
date, 
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© (2) Where as a result of consolida- 
tion operations in any village— 


(a) lands which are vested as evacuee 
property in the Custodian under the pro- 
visions of the Administration of Evacuee 
Property Act, 1950, are included in hold- 
ings which are not vested in the Custo- 
dian as evacuee property, such lands shall 
on and from the date of the coming into 
force of the consolidation scheme, cease 
to be so vested in the custodian and the 
provision of the said Act shall thereupon 
cease to apply in relation thereto; and 


(b) in lieu of such lands correspond- 
ing lands shall be included in holdings 
which are vested in the Custodian as eva- 
cuee property, and such lands shall, on 
and from the date of the coming into 
force of consolidation scheme, be deemed 
to be evacuee property declared as such 
within the meaning of the aforesaid Act 
and be vested in the Custodian amd the 
provisions of the said Act shall thereupon 
apply, so far as may be, in relation to 
such lands. 


10. It will be seen that the con- 
solidation authorities cannot call in ques- 
tion or vary or reverse any decision of 
the Custodian in relation to title to an 
evacuee property. The provisions of the 
Consolidation of Holdings Act requiring 
such title proceedings to be stayed are 
not applicable to proceedings before the 
Custodian. Under clause (b) of sub-sec- 
tion (1) the consolidation authorities can- 
not even refer for determination any 
question of title in relation to land which 
is an evacuee property. These provisions 
clearly exclude the jurisdiction of the 
consolidation authorities to decide the 
title to evacuee property, 


Il. Under sub-section (2) the con- 
solidation authorities can include evacuee 
land in the consolidation scheme. If as a 
result of the enforcement of the consoli- 
dation scheme land which had vested in 
the Custodian of Evacuee Property is im- 
cluded in holdings which are not so vest- 
ed, then such land ceases to be evacuee 
property and corresponding land which is 
allotted in lieu thereof becomes evacuee 
property. In other words, if during for- 
mation of chaks evacuee property is allot- 
ted to the chak of a mon-evacuee and 
some land which was till then non-eva- 
cuee is included in the chak of the erst- 
while holder of evacuee land, then the 
chak so framed in the name of the holder 
of the erstwhile evacuee land will become 
evacuee property and such newly formed 
chak will be subject to the provisions of 
the Administration of Evacuee Property 
Act, 1950. Reading Section 48-A as a 
whole, it is apparent that consolidation 
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authorities have no jurisdiction to ad- 
judicate questions of title relating to eva- 
cuee land, but nonetheless they can deal 
with evacuee land for the purpose of for- 
mation of chaks and the new chak fram- 
ed in favour of the holder of evacuee 
land continues subject to the Adminis- 
tration of Evacuee Property Act, 1950. It 
is apparent that Section 48-A is an excep- 
tion to Section 49 of the Consolidation of 
Holdings Act. Further, Section 49 bars 
declaration and adjudication of rights of 
tenure-holders in respect of land in re- 
gard to which a proceeding could or 
ought to have been taken under this Act. 
Section 48-A bars the adjudication of 
questions of title in relation to evacuee 
property. So, in relation to evacuee pro- 
perty Section 49 becomes inapplicable. 
The present suit which was filed to en- 
force the orders of the Custodian, Eva- 
cuee Property, was not barred by Section 
49 of the Consolidation of Holdings Act. 


12. For the respondent reliance 
was placed upon Rakesh Kumar v. Board 
of Revenue (1972 All WR (HC) 338) where 
it was held that defence raising questions 
the acceptance of which will mean the 
setting aside and cancellation or ignor- 
amce of entries made in consolidation pro- 
ceedings will be barred by Section 49. 
This case is inapplicable. There is noth- 
ing on the record or in the averments 
made in the writ petition that the consoli- 
dation authorities adjudicated the title of 
the parties in regard to the evacuee land. 
No order made by the comsolidation au- 
thorities upholding the title of Hari Singh 
respondent has been filed. Paragraph 19 
of the writ petition merely states that in 
the year 1956 the consolidation of holdings 
proceedings were started and a chak was 
prepared in the name of the petitioner. 
The formation of a chak in the name of 
the petitioner who was in possession of 
evacuee property when the consolidation 
proceedings commenced was, as already 
noticed, justified but that did mot entail 
or imply recognition of any title in the 
respondent, The question of title could 
be decided only by the Custodian. 


13. Learned counsel for the res- 
pondent further submitted that the. res- 
pondent Hari Singh was a lessee of the 
plots in dispute, He was not liable to 
ejectment without the determination of 
his lessee rights. In the writ petition it 
has been alleged that the Custodian, Eva- 
cuee Property, let out the evacuee share 
of Abu Zafar to the respondent Hari 
Singh for a period of two years from 13th 
September, 1952, and that the same was 
let out again on 11th March, 1954. It has 
mot been stated that this letting out 


created a monthly or yearly tenancy. No 
document of lease has been produced. In 
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paragraph 1 of the additional pleas made 
in his written statement the respondent 
Hari Singh stated that he was allotted 
the land by the Custodian. In Amar Singh 
v. Custodian, Evacuee Property (AIR 
1957 SC 599) it has been held that the 
allottees from the Custodian have no 
enforceable interest im the land. It carn- 
not hence be said that the allotment or 
the letting out of the evacuee share to 
the respondent Hari Singh created any 
tangible interest in the land. When the 
land was transferred by the Competent 
Officer to the appellant the appellant be- 
came its owner, The respondent Hari 
Singh having mo enforceable interest in 
it was liable to be ejected whenever the 
owner chose to eject him. With the insti- 
tution of the suit under Section 209 what- 
ever inchoate rights Hari Singh had to 
remain in possession terminated. 


14. It was then submitted that the 
possession of the respondent was adverse 
to the appellant and the suit was barred 
by limitation. There is no substance in 
this plea. On his own showing the res- 
pondent was in possession in virtue of an 
allotment or lease by the Custodian. He 
was, therefore, in possession with the 
permission of the Custodian. His posses- 
Sion could not be adverse to the Custo- 
dian. The Custodian transferred proprie- 
tary rights in the land to the appellant 
on 8-10-1962, Im virtue of this sale pos- 
session of the respondent would be deem- 
ed to be with the permission of the ap- 
pellant with effect from 8th October, 
1962. The suit was filed on 24th October, 
1962. Even if by some line of reasoning 
the nature of the respondent’s possession 
could be said to have become adverse 
from 8th October, 1962, onwards, the suit 
having been filed within a few days of 
that event wes within time and the res- 
pondent did not mature any rights by 
virtue of his adverse possession, 


15: In the end learned counsel for 
the rescondent urged that there was no 
evidence on the record to show that the 
sale deed in his favour had been cancell- 
ed. This argument was repelled by the 
Board of Revenue. The Board observed 
that the Additional Commissioner had 
mentioned the exact number of the letter 
and that it could not be said that he did 
so without seeing the letter. The letter 
might have been misplaced after the deci- 
sion of the appeal by the Additional Com- 
missioner. In our opinion, there is no 
error of law in the view taken by the 
Board of Revenue, The letter of cancella- 
tion appears to have been produced when 
the appeal was pending before the Com- 
missioner. In his judgment the Commis- 
sioner says that the order of the Settle- 
ment Commissioner was subsequently 
cancelled by his letter dated April 30, 
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Ram Padarath v. Union of India (J. Lal J.) 
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1964. Simply because the letter is missing 
from the file it cannot be held that no 
such document was produced in evidence. 
The property was admittedly composite 
property. It could not have been acquired 
by the Central Government. There was 
hence no question of its being transferred 
validly to the respondent Hari Singh. 
Section 20 of the Displaced Persons (Com- 
pensation and Rehabilitation) Act, 1954, 
was inapplicable to the facts of the case. 
The sale deed executed by the Settlement 
Commissioner in favour of the respon- 
dent was without jurisdiction amd void. 
The revenue authorities were, in our 
Opinion, justified in decreeing the suit. 
16. In the result, the appeal suc- 
ceeds and is allowed. The judgment of 
the learned single Judge is set aside. The 
writ petition is dismissed with costs. 
Appeal allowed. 


AIR 1974 ALLAHABAD 465 (V 61 C 116) 
(LUCKNOW BENCH) 
JAGMOHAN LAL, J. 


Ram Padarath, Appellant v. Union of 
India and others, Respondents. 


Second Civil Appeal No. 173 of 1965, 
D/- 6-5-1974, against judgment and de- 
cree of Civil and Sessions J., Bahraich, 
D/- 19-1-1965. 

(A) Railways Act (1890), Ss. 77 ond 
and 140 — Notice — Notice served on the 
Chief Commercial Superintending Rail- 
Ways when there is a General Manazer, 
does not fulfil requirements of Ss. FT r/w 
S. 140 as such officer is an officer subardi- 
nate in rank to the Manager or Gereral 
Manager. Case law discussed. 

(Paras 2, 2, 4) 

Cases Referred: Chronological Paras 
ATR 1969 SC 23 = (1968) 3 SCR 415, 
Niranjanlall v. Union of India 4 
AIR 1927 All 215 = 99 Ind Cas 622, Cha- 
turbhuj} Ram Lal v. Secy, of State 3 
AIR 1923 All 301 = 21 All LJ 223, Cawn- 
pore Cotton Mills v, G.I. P. Railway 2 
AIR 1922 All 280 (2) = ILR 44 All 645, 
Ram Sahai v. E. I. Railway 2 

U. C. Srivastava, for Appellant; N. 
Banerji, for Respondent. 


JUDGMENT :— This is a plaintiffs 
appeal whose suit for recovery of com- 
pensation for non-delivery of a bale of 
cotton consigned at railway station New 
Delhi on the Northern Railway on 1-2- 
1961 for carriage to railway station Ka- 
tarniaghat on the North Eastern Railway 
was decreed by the trial court but dis- 
missed by the lower appellate court. 
The main ground on which the 
lower appellate court dismissed the 
plaintiffs suit was that he had not com- 
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plied with the provisions of Section 77 of 
the Railways Act, 1890. 


2, On behalf of the plaintiff-ap- 
` pellant it is alleged that the plaintiff had 
duly complied with the requirements of 
section 77 as would be evident from the 
documents on record. Firstly, it is point- 
ed out that the plaintiff delivered a notice 
under Section 77 dated 7-4-1961 to some 
clerk in the office of the Chief Commer- 
cial Superintendent, Gorakhpur on the 
same date and in tokem of his receipt he 
got the signature of that clerk and the 


seal of his office put on Ext. 9. On behalf © 


of the railway administration the receipt 
of this notice was denied and it was 
suggested that the signature and the seal 
had been spuriously obtained in collusion 
with some elerk in the Chief Commercial 
Superintendent’s office. It was further 
argued that even if it is accepted that 
such a notice was delivered by the plain- 
tiff to some clerk in the office of the Chief 
Commercial Superintendent it does not 
fulfil the requirements of Section 77 read 
witk Section 140 and Section 3 (6) of the 
Railways Act. In my opinion this conten- 
tion on behalf of the Railway adminis- 
tration is correct, Section 77 requires 
that a motice under that section should be 
preferred within six months on the rail- 
way administration. The expression ‘rail- 
way administration’ has been defined in 
clause (6) of Section 3 meaning in the 
case of a railway administered by the 
Government, the manager of the railway 
and includes the Government. Section 140 
lays down that any notice required by 
the Act to be served on a railway admin- 
istration may be served, in the case of a 
railway administered by the Government, 
on the manager by delivering the notice 
to the manager or by leaving it at his 
office or by forwarding it by post in a 
pre-paid letter addressed to the manager. 
Obviously the Chief Commercial Super- 
PARRER: is subordinate officer and he 
does not rank with the manager. Both 
Northern Railway and North Eastern 
Railway have got managers who are de- 
isignated as General Mamagers. These offi- 
cers are of superior status than the Chief 
Commercial Superintendent, It was held 
by two Division Benches of this Court in 
Ram Sahai v. E. I. Railway (AIR 1922 All 
280 (2)) and Cawmpore Cotton Mills v. 
G.LP. Railway (AIR 1923 All 301) that 
for a valid compliance of Section 77 the 
notice should be served on the General 
Manager of the railway or railways con- 
cerned and that the service of such a 
notice on a subordinate officer like. the 
General Traffic Manager in the case of 
the erstwhile G.I.P. Railway or Divisional 
Traffic Manager in the case of erstwhile 
East Indian Railway, was not sufficient 


compliance of the law. 
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3. ihe learned counsel for the ap- 
pellant relied on another decision of this 
Court in Chaturbhuj Ram Lal v. Secy. of 
State (AIR 1927 All 215) in which the 
service of a notice under Section 77 on 
the Chief Commercial Manager of the 
East Indian Railway was also held as 
sufficient compliance of Section 77 on the 
facts of that case. The learned Judges 
constituting the Bench without referring 
to the earlier Division Bench decisions 
cited above and without laying down any 
rule of law to the contrary as evident 
from their own observations, preferred to 
deal with the peculiar facts of that case. 
They observed that the question whether 
the notice was duly served upon the 
manager within the meaning of Section 
140, as a general rule cannot be said to 
be a question of law at all, but is a ques- 


‘tion of fact depending upon the evidence 


in each case, In that case the notice was 
not only received by the Chief Commer- 
cial Manager but he actually started tak- 
ing action thereon and did not choose to 
return the same to the notice-giver with 
a direction to address the same to the 
Agent of the East Indian Railway which 
at that time was managed by a company. 
On those facts it was observed that on re- 
ceipt of a claim which should by Section 
140 be addressed to the Agent, the Chief 
Commercial Manager has a choice of two 
alternatives, he can decline to deal with 
it on the ground that it has not been 
addressed to the Agent, and in the ordi- 
nary course if he does so, his duty, is to 
return it to the sender with a request 
that it shall be addressed in accordance 
with the Statute to the proper person. If 
he does not do so but retains it and either 
hands it to the Agent, or deals with it 
himself he must be taken to do so as the 
subordinate and agent of the Agent and 
on the strength of the old maxim that 
“everything is presumed to be done cor- 
rectly”, it must be presumed that if he 
does so he does it with the implied con- 
sent and therefore with the authority of 
the Agent. In the present case, even the 
receipt of this notice dated 7-4-1961 is 
being denied on behalf of the North East- 
ern Railway. So this decision cannot be 
held as an authority to lay dowm a rule 


of law that a notice under Section 77 in-| ` 


stead of being served on the manager as 
required by Section 140 can be served on 
a subordinate officer like the Chief Com- 
mercial Superintendent. 


4, Another decision relied upon by 
the learned counsel for the appellant is 
Niranjaniall v. Union of India (AIR 1969 
SC 23). In that case the notice under Sec- 
tion 77 was served on the Chief Commer- 
cial Manager (Claims and Refunds) of the 
erstwhile Bengal and Assam Railway 
which did not have any officer of the 
designation of a manager though there 
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was an officer known as General Manager 
having over all charge of many depart- 
ments of that railway administration. It 
was found that the Chief Commercial 
Manager (Claims and Refunds) was equal 
in status to the manager, On those facts 
the Supreme Court held that the service 
of notice on the Chief Commercial Mana- 
ger was sufficient service on the railway 
administration within the meaning of Sec- 
tion 140 read with Section 3 (6). In the 
present case, both the Eastern and Nor- 
therm Railways have got General Mana- 
gers, The Chief Commercial Superinten- 
dent of North Eastern Railway is evident- 
ly an officer subordinate in rank to the 
Manager or General Manager. So that de- 
cision of the Supreme Court has also no 
application to the facts of the present 
case. 


5. The learned counsel for the ap- 
pellant then argued that the notice Ext. 
A-1 which was admittedly received by 
the defendants may be taken as a valid 
motice under Section 77 of the Railways 
Act and Section 80 of the Code of Civil 
Procedure which was addressed to the 
General Mamager North-Eastern Railway. 
This notice has, of course, been address- 
ed to the authority contemplated by Sec- 
tion 140 read with Section 3 (6) of the 
Railways Act, but so far as Section. 77 is 
concerned, this notice was beyond time. 
The notice does not bear any date and 
the plaintiff did not file the postal receipt 
to show on which date it was actually 
despatched, It was however received in 
the office of the General Manager on 
7-8-1961. The notice must have been des- 
patched not more than 2 or 3 days be- 
fore its receipt. The goods im question 
had been delivered for consignment on 
1-2-1961 and as such this notice was þe- 
yond six months and it will be time bar- 
red, In the absence of a valid notice under 
Section 77 being served on the railway 
administration, the plaintiffs claim was 
bound to fail and it has been rightly dis- 
missed by the lower appellate court. The 
appeal is without any force. It is dismiss- 
ed with costs to the contesting respon- 


dents, 
Appeal dismissed. 
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SATISH CHANDRA AND 
A. BANERJI, JJ. 

Ram Autar Santosh Kumar Ltd. and 
others, Petitioners v. B. B. Saxena, Dist- 
rict Magistrate, Moradabad and another, 
Opposite Parties. 

Civil Mise. Writ No. 5123 of 1973, 
D/- 19-10-1973, 


(A) Constitution of India, Article 19 


(D @) — U. P. Food Grains (Control, 
KQ/AR/E946/73/KNA 
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Requisition and Distribution) Order, 1966, 
Clause 3 — Agency agreement — Ter- 


mination of agency if affects fundamental 
rights — No penal action taken — Prin- 
ciples of natural justice if applicable. 


Under Clause 3 of the U. P. Food 
Grains (Control, Requisition and Distri- 
bution) Order, 1966, the District Magis- 
trate appointed X as authorised retail 
distributor, under an agreement Clause 16 
of which provided that the District Ma- 
fistrate shall have the right to terminate 
the agency at any time without assigning 
any reason. Another Clause 19 in the 
agreement provided for forfeiture of de- 
posit in addition to termination of ser- 
vice on breach of the condition of the 
agreement. Held that the mere termina- 
tion of the agency under Clause 16 was 
not a penal action and that the principles 
of natural justice have no application. 

(Para 3) 

A bilateral agreement for the termi- 
nation of an agency without assigning any 
reason cannot be said to be violation of 
the fundamental right to carry on busi- 
ness. Civ. Mise. Writ No. 5057/73. D/- 
30-8~-73 (All): Sp. A. 2/1973 D/- 13-2-73 
(All.), Followed: Civ. Mise. Writ No. 
1967/1967, D/- 19-4-68 (All), Distinguish- 
ed. (Para 4) 
Cases Referred: Chronological Paras 
(1973) Spl. Appl. No. 2 of 1973 D/- 13-2- 

1973 (All), State of U. P, v. Om Pra- 
‘ kash 6 
(1973) Civil Mise, Writ No. 5057 of 1973, 
D/- 30-8-1973 (All), Pahari Sahu v. 
Dist. Magistrate, Varanasi 5 
(1968) Civil Misc, Writ No. 1967 of 1967, 
D/- 19-4-1968 (All), Chaman Lal v. 
Dist. Magistrate, Aligarh 7 


S. K. Tiwari. S. N. Mishra, for Peti- 
tioners; Standing Counsel, for Opposite 
Parties. 


SATISH CHANDRA, J.— The peti- 
tioners were appointed handling agents 
for the sale of foodgrains supplied to 
them by the Government. By an order 
dated 2nd August, 1973. the District Ma- 
gistrate, Moradabad ‘terminated the peti- 
tioners’ appointment, This order has 
been challenged in the present writ peti- 
tion on the ground that the principles of 
natural justice were violated as also on 
the ground that the order has been pass- 
ed mala fide. In the supplementary aff- 
davit, the petitioners have further taken 
the plea that the impugned order cancel- 
led the licence granted to them under the 
U. P. Foodgrains Dealers Licensing Order, 
1964, and thus violated their right to 
carry on trade guaranteed by Article 19 
(1) (g) of the Constitution. 


2. It is admitted that the peti- 
tioners held a licence under the U. P. 
Foodgrains Dealers Licensing Order, 1964. 
This licence authorised them to carry on 


business as a dealer or commission agent 
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in foodgrains. The respondents’ case is 
that the impugned order does not cancel 
or affect the petitioners’ licence, A peru- 
sal of the impugned order also shows that 
the retailer’s agreement alone has been 
terminated. The petitioners’ apprehen- 
sion that their licence has been cancelled 
is misconceived, 


3. Clause 3 of the U., P. Food- 
grains (Control, Requisition and Distri- 
bution) Order, 1966, provides that no per- 
son, other than an authorised retail dis- 
tributor shall sell or offer for sale any 
of the Government foodgrains. Clause 2 
(a) of the Order defines authorised dis- 
tributor to mean a person appointed as 
‘Agent’ (Retail) by the District Magistrate 
for the sale of Government foodgrains. In 
virtue of these provisions the District 
Magistrate appointed the petitioners as 
authorised retail distributor, This appoint- 
ment was made through an agreement 
executed by the petitioners with the 
District Magistrate. Clause 16 of the 
agreement provides that the District Ma- 
gistrate shall have the right to terminate 
the agreement at any time without as- 
signing any reason therefor. Clause 19 
of the agreement was a penal clause. It 
provided that if and whenever there shall 
be a breach or non-observance of any of 
the terms and conditions by the handling 
agent hereinbefore contained then the 
District Magistrate may forfeit the secu- 
rity deposited by the handling agent and 
in addition terminate the agreement. 
Thus the agreement contemplated penal 
action by way of forfeiture of security 
deposit. The agreement could be termi- 
nated only in addition to the forfeiture. 
Clause 19 did not contemplate termina- 
tion of the agreement simpliciter as penal 
action for breach or non-observance of 
the terms or conditions of the agreement. 
In the present case the impugned order 
merely terminates the agreement. Ex 
facie the impugned order is within the 
purview of Clause 16 and not Clause 19 
of the agreement, It cannot, hence be 
said that the District Magistrate took 
penal action against the petitioners so 
that the principles of natural justice may 
get attracted. 


4, Clause 16 of this agreement 
authorises the District Magistrate to ter- 
minate an agreement at any time with- 
out assigning any reason therefor, When 
the petitioners agreed to their appoint- 
ment as handling agents on the specific 
condition that the agreement may be uni- 
laterally terminated by the District Ma- 
pistrate at any time without assigning 
any reason, they cannot turn round and 
complain that a sudden termination of 
the agreement was beyond the powers of 
the District Magistrate. When by an 
agreement the parties agreed to such a 
termination an action taken accordingly 
cannot be held to be violative of the fun- 
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damental right to carry on business. In 
view of ihe agreement the petitioners be- 
came entitled to sell Government food- 
Termination of the agreement 
means that they can no longer sell Gov- 
ernment foodgrains: but the termination 
of the agreement does not disentitle the 
petitioners from carrying on the business 
of selling foodgrains acquired or procur-~ 
ed by them from elsewhere, Their li- 
cence as dealers in foodgrains is still ope- 
rative and they are free to carry on their 
trade, 

5. In Pahari Sahu v. The District 
Magistrate, Varanasi, (Civil Mise. Writ 
No, 5057 of 1973 decided on 30-8-1973) 
(All) a Division Bench of this Court held 
that in view of Clause 16 of the agree- 
ment the petitioner has not legally en- 
forceable right to continue to obtain 
foodgrains from the Government godowns 
as a handling agent. We are in respect- 
ful agreement with this view. 


6. For the petitioners reliance was 
placed upon the decision of the Division 
Bench in The State of U. P. v. Om Pra- 
kash. (Special Appeal No. 2 of 1973, de- 
cided on 13-2-1973) (All). In that case the 
District Magistrate cancelled an agree- 
ment relating to the distribution of sugar. 
On the facts of that case the Bench found 
that the cancellation was by way of pe- 
nal action and was covered by Clause 19 
of the agreement, The Bench held that 
the penal action under that clause can be 
taken only for breach or non-observance 
of any terms or conditions stipulated in 
the agreement. It therefore followed that 
the breach should be proved as a fact 
and ‘this could be done only after an en- 
quiry in which an opportunity had been 
given to the handling agent to explain the 
charges, The rules of natural justice ap- 
ply to such an enquiry. This decision is 
distinguishable on facts because in the 
present case the agreement was terminat- 
ed under Clause 16 and not under Cl. 19 
of the agreement. The District Magis- 
trate has himself filed an affidavit stating 
that the agreements of the petitioners 
have been terminated in exercise of power 
under Clause 16 of the agreement. Since 
no penal action was taken the principles 
of natural justice are not attracted to the 
present case. 


1; For the petitioners reliance was 
placed upon Chaman Lal v. The District 
Magistrate, Aligarh, (Civil Misc, Writ No. 
1967 of 1967, decided on 19-4-1968) (AID. 
In that case the District Magistrate had 
cancelled the fair price shop on the oral 
instructions of a minister concerned, who 
was in turn motivated by irrelevant con- 
siderations. It was held that the order 
was arbitrary and based on whimsical 
orders passed by the minister. No such 
finding can be recorded in the present 
case. In that case it was observed that 
an authorised retail distributor appointed 
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under the U. P. Foodgrains Distribution 
Order, becomes entitled to carry on busi- 
ness of the sale of Government food- 
grains, By his sudden dismissal, the indi- 
vidual loses the right to carry on the 
business as well as the property. The 
order has serious civil consequence on 
the person, Such an order can be passed 
consistently with the principles of natu- 
ral justice. These observations are inap- 
plicable to a case where the termination 
is authorised by a bilateral agreement. If 
the parties previously agreed that the 
appointment can be terminated by the 
District Magistrate at any time without 
giving any reasons therefor, then no ad- 
verse civil consequence can accrue on 
such termination. In such an event the 
principles of natural justice are not at- 
tracted, 

8. The plea that the agreement 
was terminated on account of mala fide 
and for ulterior motive has not been sub- 
stantiated. The writ petition made vague 
allegations in this regard which have 
been denied by the District Magistrate in 
his affidavit. 

9. In the result the writ petition 
fails and is accordingly dismissed with 
costs. 

Petition dismissed. 
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SATISH CHANDRA AND 
H. N. SETH. JJ. 


Abdul Majeed and another, Appel- 
lants v. The Regional Transport Autho- 
rity, Jhansi and another. Respondents. 


Special Appeal No. 242 of 1973, PE 
13-11-1973, from judgment of C. 5. 
Singh. J. in W. P. No. 5946 of 1973, Di: 
19-10-1973. 

(A) Motor Vehicles Act (1939), Sec- 
tion 63 (1) Second Proviso — Counter- 
signature — Applicant residing in A State 
pplying for renewal of permit to R.T. O., 
A State — Both terminj lying within B 
State but small portion of route crossing 
over into A State — Can R.T. O., B State 
counter-sign permit under Section 63 (1) 
notwithstanding provisions of second 
proviso ? (Yes). 


Under second proviso to Section 45, 
the R. T. O. which has jurisdiction over 
the place where the applicant resides can 
alone entertain an application in respect 
of a route lying in different States ir- 
respective of its length. This specific 
provision for choosing the R. T. O. can- 
not be whittled down by an implication 
flowing, if anv. from second proviso to 
Section 63 (1). (Para 8) 

If, because of the residence of the 
applicant, an application has to be made 
to the R. T. O. controlling the region in 
which neither of the two termini of the 
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route lie, such an authority alone will 
have jurisdiction to grant the permit 
under Section 48. But since it has grant- 
ed the permit it cannot be requlred to 
countersign the same permit. On its 
own terms, the second proviso to S. 63 
(1) does not apply where counter-signa- 
ture is to be given by an authority in 
whose region both the termini lie. Such 
an authority can countersign the permit 
under Section 63 (1). (Para 9) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1848 = (1966) 1 SCR 87, 
. H. Aswanathanarayana Singh v. 
State of Mysore 10 


L. P. Naithani and S. C. Khare. for 
Appellants; V. N. Khare, Qamrul Hasan 
and Standing Counsel, for Respondents. 


SATISH CHANDRA, J.:— Respon- 
dent No. 2 is a resident of the State of 
Madhya Pradesh. He held a stage car- 
riage permit for the Jhansi-Mahoba route. 
In due course he applied for its renewal 
to the Regional Transport Authority, 
Gwalior, Madhya Pradesh. The appel- 
lants, who are operators on this route or 
a portion thereof, filed objections. The 
Regional Transport Authority however 
dismissed the objections and granted the 
renewal, In due course, respondent No. 2 
applied and obtained counter-signature 
from the Regional Transport Authority 
Jhansi, because though a part of the 
route in question lay in Madhya Pradesh 
but both its termini were situate within 
U. P. The appellants challenged the 
action of the Regional Transport Autho- 
rity Jhansi in countersigning the per- 
mit, by instituting a writ petition in this 


Court. The learned single Judge dis- 
missed the petition. Hence the present 
appeal, 

2. For the appellants it was urged 


that neither the Regional Transport Off- 
cer, Gwalior had jurisdiction to grant 
the renewal of the permit over this 
route. nor the Regional Transport Autho- 
rity, Jhansi had jurisdiction to counter- 
sign it, because the Mahoba-Jhansi route 
in question lay entirely within the State 
of U. P. because both of its termini were 
situate in U. P. although a small portion 
of the route ran across into the State 
Of Madhya Pradesh. It was nevertheless 
a route which fell within the region in 
the State of U. P. 


3. Section 44 of the Motor Vehi- 
cles Act empowers the State Govern- 
ments to constitute Regional Transport 
Authorities for specified regions. They 
exercise powers conferred by the Act in 
relation to regions for which they are 
constituted. Section 45 (1) provides :— 

(1) Every application for a permit 
shall be made to the Regional Transport 
Authority of the region in which it is 
proposed to use the vehicle or vehicles: 
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Provided that if it is proposed to use 
the vehicle or vehicles in two or more 
regions lying within the same State, the 
application shall be made to the Regional 
Transport Authority of the region in 
which the major portion of the proposed 
route or area lies and in case the por- 
tion of the proposed route or area in 
each of the regions is approximately 
equal, to the Regional Transport Autho- 
Tity of the region in which it is proposed 
to keep the vehicle or vehicles: 

Provided further that if it is pro- 
posed to use the vehicle or vehicles in 
two or more regions Iving in different 
States, the application shall be made to 
the Regional Transport Authority of the 
region.in which the applicant resides or 
has his principal place of business. 

4, Section 46 of the Act provides 
for various matters which an application 
for permit is to contain. one such matter 
being the route or routes or the area or 
areas to which the application relates. 
Under Section 48 the Regional Transport 
Authority has heen empowered to grant 
a stage carriage permit on an apPlication 
made to it under Section 46. Reading 
these various provisions it appears that 


the Regional Transport Authority to 


which an application for a permit can 
lawfully be made has jurisdiction to 
grant a permit on it. 

5. Section 63 of the Motor Vehi- 
cles Act deals with validation of permits 
for use outside the region for which it is 
granted, It contemplates counter-signa- 
ture of such permits by the Regional 
Transport Authoritv of the other region. 
Act 56 of 1969 added second proviso to 
Section 63 which was in the following 
terms :— 

“Provided further that where both 
the starting point and the terminal point 
of a route are situate within the same 
State, but part of such route lies in any 
other State and the length of such part 
does not exceed sixteen kilometers. the 
permit shall be valid in the other State 
in respect of that part of the route which 
is in that other State notwithstanding 
that such permit has not been counter- 
Signed by the State Transport Authority 
or the Regional Transport Authority of 
that other State.” 


6. For the appellant it was urged 
that this proviso contemplates that coun- 
ter signature will be done by the State 
in which neither the starting point nor 
the terminal point of the route are situate 
and that countersignature will be neces- 
sary only if the length of the part of 
the route which runs across the other 
State is more than 16 kilometers. Ex- 
hypothesi the proviso contemplates that 
the Regional Authority in which both 
the termini are situate will alone have 
jurisdiction to grant the permit. 
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7. Section 63 has a limited field of 
operation, It deals with validation of 
permits already granted, but which are 
to be used outside the region for which 
they are granted. Whenever an occasion 
arises for such validation Section 63 
along with its various provisions will 
come into operation. Section 63 there- 
fore cannot be utilised in order to spell 
out power to grant permits: because 
that is a subject specifically covered by 
Section 48 read with Sections 45, 46 and 
47. constituted as it is, as a proviso to 
Section 63 (1), it is difficult to read it 
= a Proviso to either of the Sections 45 
LO ; 


8. Section 45 provides for the 
making of an application for permit to 
the Regional Transport Authority of the 
region in which the vehicle is proposed to 
be used. In other words the application 
is to be made to the Regional Transport 
Authority which has jurisdiction over the 


„Toute on which the vehicle is proposed 


to be plied. If such route lies within the 
jurisdiction of one Regional ‘Transport 
Authority application has to be made to 
it alone. But if the route lies in more 
than one regions within the same State, 
then the first proviso applies and if the 
route lies in two or more States then 
the second proviso applies. Under it the 
test to determine the relevant Regional 
Transport Authority is different than the 
one given under the first proviso. Under 
the first proviso. the Regional Transport 
Authority in whose jurisdiction a major 
portion of the route lies is the relevant 
one, but under the second proviso ir- 
respective of length of route which lies 
in one State or the other. the relevant 
test is residence or the principal place of 
business of the applicant. The Regional 
Transport Authority which has jurisdic- 
tion over the place where the applicant 
resides or has his principal place of busi- 
ness, can alone entertain an application 
in respect of a route which lies in dif- 
ferent States. This specific and clear 
provision for choosing the Regional Trans- 
port Authority which has jurisdiction to 
entertain an application for a permit, 
cannot be whittled down or limited by 
an implication flowing. if any. from the 
second proviso to Section 63 (1). 


9. It was urged by learned coun~ 
sel for the appellant that Section 45 (1) 
must be held to have become ineffective 
by the operation of the second proviso 
to Section 63 (1). Section 68 (1) comes 
into operation only where both the start- 
ing point and the terminal point of a 
route are situated within the same State 
and permit for such a route has been 
granted by such a State. If for any rea- 
son a permit has not been granted by 
such a State. no question of its counter- 
Signature by the other State would 
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factually arise. In that situation the se- 
cond proviso to Section 63 (1) would þe- 
come inapplicable. If, because of the 
residence of the applicant in a particular 
State, an application has to be made to 
the Regional Transport Authority con- 
trolling the Region in which neither of 
the two termini of the route lie, such an 
authority alone will have surisdiction to 
grant the permit under Section 48. But 
since it has granted the permit it can- 
not be required to countersign the same 
permit. On its own terms. the second 
proviso. to Section 63 (D does not apply 
where countersignature is to be given 
by an authority in whose region both 
the termini lie. Such was the case here. 
The action of the Regional Transport 
Authority Jhansi in countersigning the 
permit of respondent No, 2 was valid 
under Section 63 (1). 


19. For the appellant reliance was 
placed on a decision of the e 


Court in AIR 1965 SC 1848. 
Aswathanarayana Singh v. State of 
Mysore, In that case it was argued that 


the scheme, which covered roads which 
continue beyond the State. and was in 
relation to an interstatal route. required 
approval of the Central Government 
under Section 63-D (8). The argument 
was repelled by the Supreme Court by 
observing :—— 


“Even if that is so that does not 
make the scheme connected with inter- 
State routes, for a road is different from 
a route. For example the Grand Trunk 
Road runs from Calcutta to Amritsar and 
passes through a State or even within a 
District or a sub-division can be a route 
for purposes of stage carriage or goods 
vehicle. That would not make such a 
route a part of an inter-State route even 
though it lies on a road which runs 
through many States. The criterion is 
to see whether the two termini of the 
route are in the same State or not. If 
they are in the same State. the route is 
not an inter-State route.......c.0.0. 


11. From the statement of the 
facts in that case or of the arguments. it 
does not appear that the routes in rela- 
tion to which the scheme was framed 
Tan across into any other State. This 
decision is not an authority for the pro- 
position that where both the termini of a 
route lie within one State. but it crosses 
over into another State, it would be an 
intra-State route to which the first pro- 
viso to Section 45 mav apply. 


12. The learned single Judge 
was justified in dismissing the writ peti- 
tion. The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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AIR 1974 ALLAHABAD 471 (V 61 C 113) 
SATISH CHANDRA AND N. D. 
OJHA, JJ, 

Nanak Chand Khanna, Appellant v, 
Union of India, Respondent. 

Special Appeal No, 261 of 1973, D/- 
12-12-1973, against judgment of K. N. 
Singh, J. in C.M.W, No. 5283 of 1973, D/- 
19-10-1973. 


(A) Civil P, C. {1908), O. 39, R. 2 — 
Temporary injunction — Grant of — 
Matters to be considered — Balence of 
convenience — What plaintifi must prove. 

An injunction should be rarely grant- 
ed oniy if the plaintiff makes out a prima 
facie case and the balance of convenience 
is in his favour. The two conditions must 
co-exist before an order of injunction can 
be passed. 

That the expression of opinion on the 


' question of prima facie may cause pre- 


judice to the other party is not a valid 
ground for mot considering the question. 
(Para 3) 
The question of balance of conveni- 
ence is not merely dependent upon a com- 
parison of the convenience of the parties. 
A plaintiff who wants an order of injune- 
tion must satisfy the Court that he will 
suffer irreparable harm if the injunction 
is not issued. (Para 7) 
(B) Civil P. C. (1908), O. 39, R. 2 — 
Application for temporary injunction — 
Administrative order of transfer of book- 
ing clerk from place X to place Y after 
considering his objections — Not a case 
for grant of temporary injunction. 
Orders of transfer of clerks are pure- 
ly administrative orders and the law does 
not require the authorities to indicate the 
reasons or considerations which impel 
them to make the order. (Para 4) 
Am order for temporary imjunction 
cannot be granted against an administra- 
tive order transferring a booking clerk 
from station X to station Y after consi- 
dering his objections. That. it will be per- 
sonally unsafe for him to go to place Y 
is not a relevant consideration. 
(Para 4) 


(C) Constitution of India, Art. 16 — 
Order of transfer of booking clerk was 
on the facts, held to be not discrimina- 
tive, (Paras 6,. 7) 
Cases Referred: Chronological Paras 


AIR 1926 All 406 = 24 All LJ 561, Badri 
Pd, v. Chokhey Lal 3 
S. N. Shukla, S. R. Misra and B. N. 
Sapru, for Appellant; Laljo Sinha and 
Standing Counsel, for Respondent, 

S. CHANDRA, J.:— The appellant. 
was employed as a booking clerk im the 
North-Eastern Railway. In January, 1961 
he was transferred to Deoria. On 13th 
October, 1969 the Divisional o a 
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dent passed an order transferring him to 
Haldharpur Flag Station in the district 
of Ballia. The appellant made a represen- 
tation whereupon this order was modified 
on 12th ‘May, 1970, and instead, he was 
transferred to Katka Flag Station im the 
Varanasi Division. The appellant filed a 
suit in the court of the Additional Munsif, 
Deoria for a declaration that the two 
transfer orders were illegal, and for an 
injunction restraining the Railway autho- 
rities from implementing those orders, or 
from transferring the plaintiff to any 
other flag station. Along with the plaint 
the appellant filed an application for an 
ad interim injunction. The learned Mun- 
sif issued an ad interim injunction as 
prayed, The Railway authorities put in 
appearamce and filed objections to the in- 
junction, On 4th December, 1971, the 
learned Munsif confirmed the ex parte 
injunction order. The defendants went up 
in appeal. but the same was dismissed by 
the learned District Judge, Deoria on 4th 
April, 1973. 


2. The defendants thereupon insti- 
tuted a writ petition in this Court. A 
learned Single Judge held that it was in- 
cumbent upon the civil court to have 
found that there was a prima facie case 
in favour of the plaintiff. This was not 
done. The issuance of the injunction was, 
hence, illegal. Merely because the balance 
of convenience was, in the opinion of the 
civil Courts, in favour of the plaintiff, was 
not sufficient to merit the grant of an 
injunction, On these findings the writ 
petition was allowed and the interim in- 
junction order issued by the courts below 
was quashed. 

3. It is well settled that an in- 
junction can be granted only if the plain- 
tiff makes out a prima facie case and the 
balance of convenience is in his favour. 
The two conditions must co-exist before 
an order of injunction can be passed. It 
has also been held that orders of injunc- 
tion are issued in rare cases. In Badri 
Prasad v. Chhokhey Lal (AIR 1926 All 
406 at p. 408) it was observed that cases 
in which either an attachment or an mM- 
junction ought to be issued before judg- 
ment, are extremely rare, and the plain- 
tiff ought to be able to satisfy the court 
of the practical certainty of success, and 
of the existence of grave danger and of 
a real fear that a dishonest defendant un- 
doubtedly liable, is making away with the 
probable fruits of the judgment. 


The view of the learned District 
Judge that he will not express any opin- 
ion on the question whether there was a 
prima facie case in favour of the plain- 
tiff, because expression of opinion on that 
point might cause prejudice to either 
party during the trial of the suit, dis- 
closes palpable ignorance of the true 
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legal position, Without a finding that 
there is a prima facie case in favour of 
the plaintiff, an order of injunction can- 
not validly be passed, If in order to de- 
termine whether there is a prima facie 
case, an opinion has to be expressed on 
any controversial question, the same can- 
not be avoided on the plea that it might 
prejudice either of the parties. An ex- 
pression of opimion at this stage of the 
case cannot possibly prejudice the par- 
ties at the hearing of the suit, because it 
Is an expression of opinion on the mate- 
rials then available on the record. 

: The plaintiff did not allege in 
the plaint that he had a right to remain 
posted at Deoria, or that in law the de- 
fendants were not entitled to transfer 
him. He challenged the order of transfer 
on a variety of grounds. One was that the 
order of transfer had not taken into con- 
sideration the safety of the plaintiff’s life 
in the light of past history. The past 
history was that the appellant was in- 
volved in a murder case in which he was 
acquitted. Such an involvement was, in 
our opimion, irrelevant to the question 
whether he should permanently be post- 
ed at Deoria, or should be transferred to 
some other station, Moreover, orders of 
transfer are purely administrative; the 
law does not require the authorities to 
indicate the reason or considerations 
which impel them to make an order of 
transfer, There is no allegation im the 
plaint which may satisfy any rational 
mind that this bald allegation has any 
substance. The order of transfer passed 
on 13th October, 1969 was subject to a 
representation by the appellant. Im the 
representation he set out these very 
grounds. On a consideration of that re- 
presentation the authorities passed ano- 
ther order on 12th May, 1970. Prima facie, 
it cannot be said that the authorities did 
not take into consideration the allegation 
regarding the safety of the plaintiff's life. 
Similarly, it eannot be said that prima 
facie it has been established that the au- 
thorities did not apply their mind to the 
facts and circumstances of the case and 
the alleged safety of the appellant. 


5. It was then said that the trans- 
fer order violated Railway Board’s order 
dated 19th November, 1968. By this order 
the Railway Board directed the keeping 
in abeyance of the periodical transfer 
scheme of Class [II staff, There is nothing 
in that order which prohibits transfer ab- 
solutely. Actually, from the various 
orders passed by the Railway Board in 
this connection, it appears that the 
periodical transfer scheme was kept in 
abeyance, but it was subject to the power 
of the Railways to make selective trams- 
fer for administrative reasons. The order 
dated 29th October, 1970 shows that the 
transfer of the appellant was on admin- 
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istrative grounds. There is no allegation 
in the plaint which may establish that 
the order was not made on administra- 
tive grounds. 


6. The order of transfer was also 
challenged as violative of Article 16 of 
the Constitution on the ground that per- 
sons who were similarly posted, were 
being dealt with differently. In support 
of this submission the appellant has not 
furnished any material to indicate which 
persons placed in the same group as 
the petitioner were given what differen- 
tial treatment. In clause (f) of paragraph 


7 of the plaint the order was challenged , 


on the ground that it violated Railway 
Board’s order dated 16th February, 1970. 
This order said: 


“At stations where the custody of 
ticket is mot with the Station Master or 
Chief Booking Clerk at least the Head 
Booking Clerk in grade 205-280 is made 
responsible for the safe custody of tic- 
kets.” 


The question whether this order was at 
all justiceable or enforceable in favour 
of the appellant is material. But we do 
not go into it at this stage. All that this 
order says is that at least a Head Book- 
ing Clerk in the grade of Rs. 205-280 is 
made responsible for the safe custody of 
tickets. If the appellant was im the grade 
of Rs. 150-240 and was not given the 
grade of Rs. 205-280, obviously he could 
not be made responsible for the safe cus- 
tody of tickets, in view of this order of 
the Railway Board. There is no allegation, 
much less any proof, that as a result of 
the order of transfer, the appellant was 
made responsible for the safe custody of 
tickets at his new place of posting, We 
fail to see how the Railway Board’s order 
dated 16th February, 1970 was violated 
by the order of transfer, 


T. It will thus be seen that the 
various grounds upon which the plaintiff 
challenged the validity of the tramsfer 
order had, prima facie, no substance. 
Simply because the civil courts thought 
that the balance of convenience was im 
favour of the plaintiff, furnished no ade- 
quate ground to merit the grant of an 
order of injunction. The question of bal- 
ance of convenience is not merely de- 
pendent upon a comparison of the conve- 
nience of the parties. A plaintiff who 
wants an order of injunction must satisfy 
the court that he will suffer irreparable 
harm if the injunction is not issued. That 
the plaintiff miserably failed to establish. 


In the result. the appeal has no merit 
and is accordingly dismissed with costs. 
Appeal dismissed. 
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AIR 1974 ALLAHABAD 473 (V 61 C 120) 
(LUCKNOW BENCH) 
JAGMOHAN LAL AND PREM 
PRAKASH, JJ. 

Smt. Dropadi Devi, Defendant-Ap- 
pellant v. Ram Das and others, Plaintiffs- 
Respondents. 

First Appeal No. 4 of 1962, D/~ 5-19- 
1973, against decree of Ram Autar Singh, 
Civil J., Bahraich, D/- 18-12-1581. 

(A) General Clauses Act (1897), S. 3 
(26) — Is right to collect market dues an 
Immovable property which‘can be sub- 
ject of transfer by lease or otherwise? 
Yes, it is, (Para 5) 


 (B) T. P. Act (1882), S. 105 — Can a 
bilateral instrument transferring right to 
collect market dues for a certain period 
and on payment of a certain amount as 
consideration be considered as a licence? 
No, it satisfies all the ingredients of a 
lease, (Para 6) 


(C) Partnership Act (1932), S. 69 (2) 
— Plaintiff obtaining a lease of right to 
collect’ market dues — Plaintiff subse- 
quently admitting two other persons (co- 
plaintiffs) as partners in the contract — 
Is the suit for enforcing the contract bar- 
red by the section on account of the part- 
nership not having been registered? No, 
partnership came into existence after 
lease was taken by the plaintiff in his 
individual capacity. AIR 1942 Mad 634, 
Relied on. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1972 Mad 372 = 81 Mad LW 710, 
T. 5. A. Hamid v. S. A. Temple 6 
AIR 1959 SC 1262 = (1960) 1 SCR 368, 
Associated Hotels of India v. R. N. 
Kapoor 6 
AIR 1942 Mad 634 = (1942) 2 Mad LJ 636, 
Goverdhandoss v. Abdul Rahiman 
AIR 1940 Oudh 409 = 1940 All WR 357, 
Ram Jiawan v. Hanuman Pd. 5 
(1905) ILR 27 All 462 = 2 All LJ 208, 
Sikandar v. Bahadur 5 
M. L., Trivedi, for Appellant; S. Rah- 
man and Bishun Singh, for Respondents. 


JAGMOHAN LAL, J.:— The brief 
facts of this case are that Raja Virendra 
Vikram Singh of Payagpur district Bah- 
raich who died during the pendency of 
the suit and is now represented by the 
defendants-respondents Nos. 4 to 6 was 
the owner of a grove which was his bhu- 
midhari property. On this grove a bi- 
weekly cattle market known Akelwa 
Bazar was held. The persons who brought 
their cattle to be sold in that market had 
to pay some fee to the Raja, The Raja 
granted a lease of this right of collection 
of market dues to Smt. Dropadi. the de- 
fendant-appellant, on 16-4-1956 for a 
period of two years which was to expire 
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on 30th September, 1958. The lessee was 
to pay Rs. 11,000 to the lessor for these 
two years’ theka. On 20-2-1958 the Raja 
made a lease of that very property in 
favour of Ram Das, plaintiff-respondent 
No. 1 for a period of three years beginning 
on 1-10-1958 amd ending on 30-9-1961. 
The rent payable under this lease was 
Rs. 15,000 for three years. The lease deed: 
which was a bilateral document executed 
by the Raja and plaintiff-respondent No. 
1 was registered on April 11, 1958. Sub- 
sequently the Raja by his unilateral act 
purported to cancel this lease by another 
registered document dated 18-7-1958. The 
plaintiff Ram Das therefore filed a suit 
on 1-10-1958 alleging that he was the 
lessee of this property, namely, the right 
to collect market dues under the register- 
ed lease dated 20-2-1958 for a period of 
three years beginning with 1-10-1958 and 
that Smt. Dropadi had no right to remain 
in possession of the property from 1-10- 
1958. He challenged the deed dated 18-7- 
1958 executed by the Raja on the ground 
that he was not competent to cancel the 
previous lease by this unilateral docu- 
ment. The plaintiff therefore prayed for 
possession over the property, Plaintiff 
No. 1 joined with him two other persons, 
Ali Ataqie Beg and Jwala Prasad, res- 
pondents Nos. 2 and 3, as co-plaintifis 
with the allegation that subsequently he 
had taken these persons also as partners 
with him for a period of one year in this 
business, 


2. During the pendency of that 
suit a Receiver was appointed who took 
possession over the disputed property, 
namely, the right to collect market dues 
in respect of the bi-weekly market held on 
the Raja’s grove. The Receiver realised 
these dues for the period for which the 
theka was given to the plaintiff and de- 
posited that money in court. Obviously 
that money was to be disposed of by the 
court according to the result of the suit. 


3. The suit was contested by Smt. 
Dropadi defendant-appellant and the legal 
representatives of the Raja. The defence 
of Smt. Dropadi was that though her ori- 
ginal theka was to expire on 30-9-1958, 
the Raja on her request had extended it 
for another year in December 1957 after 
accepting Rs. 5,000 from her as the theka 
money. So she was entitled to continue 
in possession and did continue in such 
possession of the property in question 
even after September 30, 1958. The plain- 
tiff had also knowledge about it. It was 
further pleaded that the right to collect 
market dues was not an immovable pro- 
perty which could be the subject of a 
transfer by way of lease. In amy case, the 
transaction that was made by the Raja in 
favour of the plaintiff Ram Das was in 
the nature of a licence and not a lease. 
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The Raja was competent to revoke the 
licence, and in any case if he wrongly 
revoked the licemce, the plaintiffs remedy 
was to seek damages against him. He 
could not seek recovery of possession over 
the said property against the defendant- 
appellant who was already in possession 
on the basis of her thekamama being va- 
aed extended for another year by the 
ala. 


4. The trial court found that the 
right to collect market dues was an im- 
movable property which could be subject 
to transfer by way of lease, It was held 
that a valid lease of this property was 
made by the Raja in favour of plaintiff 
Ram Das by means of the registered 
document dated 18-2-1958 for a period of 
three years beginning with October 1, 
1958. The Raja was not competent to 
revoke this lease by his unilateral act 
evidenced by the registered document 
dated 18-7-1958, With regard to the de- 
fendant-appellant, it was found that the 
documents relied upon by her for the ex- 
tension of the theka were fabricated 
documents which had been amte-timed 
and that no such extension was actually 
made before a registered lease was exe- 
cuted in favour of the plaintif Ram Das. 
In any case, the plaintiff Ram Das had no 
knowledge of any such extension of theka 
of the defendant-appellant. The plea 
taken by the defendant that the suit was 
barred by Section 69 (2) of the Indian 
Partnership Act on account of the part- 
nership not being registered was also re- 
pelled on the ground that at the time the 
Raja had contracted with Ram Das there 
was no partnership and Ram Das entered 
into this contract as a principal and not 
on behalf of any partnership. As such 
Section 69 (2) had no application to the 
case. On these findings the learned Civil 
Judge passed a decree in favour of Ram 
Das alone and that decree was to the 
effect that the money deposited in court 
by the Receiver shail be paid to him. 


5. Feeling aggrieved by this de- 
cree defendant No, 1 Smt. Dropadi has 
filed this appeal. The learned counsel for 
the appellant argued that the property 
in question, viz., the right to collect mar- 
ket dues of the bi-weekly cattle market 
held on the land of the Raja was not an 
immovable property which could be sub- 
ject to transfer by means of a lease, The 
Transfer of Property Act does not con- 
tain any positive definition of immovable 
property. In Section 3 it has been pro- 
vided that immovable property does not 
include standing timber, growing crops or 
grass. This definition however does not 
affirmatively state what shall be regard- 
ed as immovable property, This definition 
is found in General Clauses Act in Sec- 
tion 3 (26) which provides: 
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"Immovable peoperty’ shali include 
land, benefits to arise out of land, and 
things attached to the earth, or perme- 
nently fastened to anything attached to 
the earth.” 


This definition would be applicable to 
Transfer of Property Act also. It has 
been ruled by this Court in Sikandar v. 
Bahadur, (1905) ILR 27 All 462 that the 
right to collect market dues upon a given 
piece of land is a benefit to arise out of 
land within the purview of Section 3 of 
the Indian Registration Act. A lease, 
therefore, of such right for a period of 
more than one year must be made by re- 
gistered instrument. In Section 3 of the 
Registration Act the definition of immov- 
able property contains the same expres- 
sion, any other benefit to arise out of land, 
as is found in Section 3 (26) of the Gene- 
ral Clauses Act, The same view was held 
by the erstwhile Oudh Chief Court In 
Ram Jiawan v. Hanuman Pd, AIR 1940 
Oudh 409. In this case it was held that 
bazar constitutes a benefit arising out of 
the land and therefore a lease of bazar 
dues is a lease of immovable property 
within the meaning of Section 3 (26), Ge- 
neral Clauses Act, There «an be no man- 
ner of doubt that the land itself with all 
the things attached to it and all the beme- 
fits arising therefrom is also an immov- 
able property and that is a tangible im- 
movable property. But even the right to 
collect market dues in respect of a mar- 
ket held on that piece of land is also an 
immovable property which can be sub- 
ject to transfer by lease or otherwise. 
That being so, the Raja was competent to 
make a lease of this property in favour 
of the defendant-appellant for a period 
of two years under the registered lease 
dated 18-4-1956 (Ext. A-1). He was equal- 
ly competent to gramt a lease of this pro- 
perty to the pleintiff Ram Das for a 
period of three years with effect from 
1-10-1958 by means of the registered: lease 
deed dated February 20, 1958 (Ext. 1). 


G. The next point that was urged 
by the learned counsel for the appellant 
was that the transaction evidenced by 
Ext. 1 was in fact a licence and not a 
lease. It is a bilateral instrument execut- 
ed by both the Raja and the plaintiff Ram 
Das. It provides for payment of Rs. 5,000 
per year by Ram Das to the Raja as con- 
sideration of the transfer of the property 
in question made in favour of the plain- 
tiff. It thus satisfies all the essential in- 
gredients of a lease as defined in Section 
105 of the Transfer of Property Act. Even 
otherwise if we scrutinise this transac- 
tion in the light of the tests laid down by 
the Supreme Court in Associated Hotels 
of India v. R. N. Kapoor (AIR 1959 SC 
1262) and the Madras High Court in T. S5. 
A. Hamid v. S. A. Temple, AIR 1972 Mad 
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372 following the aforesaid Supreme 
Court decision, it has to be held as a 
lease and not a licence. During the con- 
tinuance of the lease the transferee was 
to have exclusive possession over the pro- 
perty leased out, namely, the right fo 
collect the market dues. During that 
period the lessor or ony other person 
claiming through him could not collect 
those dues or share in their collection. 
This. circumstance also clearly proves the 
nature of the transaction to be a lease and 
not a licerice. The lease was for a period 
of three years commencing on 1-10-1958 
and validly created by a registered instru- 
ment executed by the lessor and the les- 
see. It could mot therefore be revoked 
umilaterally by the lessor under the docu- 
ment dated 18-7-1958. ` 


7. The learned counsel for the ap- 
pellant then argued that in view of the 
lease in favour of the defendant-appel- 
lant being renewed earlier in December, 
i957, the lease in favour of the plaintiff 
cannot legally take effect. On this point 
reliance was placed on an application 
Ext. A-2 which was made on behalf of 
the defendant-appellant requesting the 
Raja to renew the lease for another year 
with effect from 1-10-1958. This applica- 
tion purports to be dated 2-12-1957. The 
Raja was supposed to have granted this 
request by making an endorsement on the 
back of this application, vide Ext, A-3. He 
was also supposed to have received Rs. 
9,000 from the defendant-appellant and 
granted a receipt to her for this amount 
vide Ext, A-4. The leamed Civil Judge 
has however found that all these docu- 
menis are fictitious and they have been 
ante-dated after the Raja in collusion 
with the defendant-appellant had decid- 
ed to revoke the registered lease granted 
to the plaintiff Ram Das on 18-2-1958. 
The learned coumsel for the appellant 
contends that this finding of fact recorded 
by the learned Civil Judge is not justified 
from the evidence on record and that the 
direct evidence of the Raja’s servant and 
of the appellant’s brother on this point 
should have been preferred to the cir- 
etmstantial evidence relincd upon by the 
trial court. We have examined this evi- 
dence. We agree with the learned Civil 
Judge that the circumstantial evidence 
on this point is more convincing than 
the direct evidence of these interested 
persons. Among these circumstances the 
learned Civil Judge has noted that the 
counterfoil of the receipt Ext, 4-4 was 
summoned along with the relevant file 
from the Raja but the same was mot pro- 
duced by him (sic) it could be seen whe. 
ther this receipt was actually issued on th. 
date on which it purports to be issued. 
The non-production of that document 
raises a presumption that i, was really 
issued on some subsequent date and had 
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been ante-dated. We therefore see no 
reason to take a different view on this 
finding of fact recorded by the trial court. 


8. Even if it is assumed for argu- 
ments sake that these documents were 
genuinely executed, they cannot legally 
create a lease even for a period of one 
year. Umder Section 107 of the Transfer 
of Property Act even a lease for a period 
of one year can be created either by a 
registered instrument or by an oral 
agreement accompanied by delivery of 
possession but not by some unregistered 
document. Evidently, no registered instru- 
ment was executed in this case renew- 
ing the lease in favour of the defendant 
appellant for a period of one year begin- 
mng with 1-10-1958. The alleged oral 
agreement was not accompanied by deli- 
very of possession because there was no 
occasion for it. This delivery of posses- 
sion for the fresh period could be made 
only on 1-10-1958, but on that date the 
plaintiff had already filed his suit and the 
rights of the parties have now to be deter- 
mined as existing on that date. Before 
that date the Raja had already given a 
lease of this property to Ram Das by 
means of a registered document which 
was to take effect from 1-10-1958, The 
lease reHed on by the defendant-appel-~ 
lant not being created by a registered in- 
strument, no constructive notice of it can 
be imputed to the plaintiff Ram Das. It 
was therefore necessary for the defendant 
appellant not only to prove that such a 
lease had been made in her favour prior 
to the registered lease in favour of the 
plaintiff, but that the plaintiff had also 
knowledge about it on 18-2-1958 when 
he obtained a registered lease from the 
Raja. There is no such evidence on re- 
cord, Hence the defendant-appellant does 
not acquire any right as a lessee after 
30-9-1958 as against Ram Das plaintiff. 
On the other hand, the plaintiff Ram Das 
on the basis of ‘his registered lease was 
entitled to get possession over this pro- 
perty with effect from 1-10-1958. His suit 
for possession could therefore be decreed 
not only against the Raja who had grant- 
ed the lease but also against the defen- 
dant-appellant who was claiming through 
the Raja but whose original lease had ex- 
pired on 30-9-1958 and therefore she had 
no legal basis to remain in possession of 
this property. On these facts there could 
be mo question of her holding over under 
Section 116 of the Transfer of Property 
Act also. The lessor had already granted 
a lease of it to the plaintiff Ram Das and 
so he could not allow the defendant-ap~ 
pellant to hold over with effect from 
1-10-1958, 


§, The last point that was argued 
by the learned counsel was that the suit 
was barred by Section 69 (2) of the Part- 
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nership Act. This plea is based on an al- 
legation made by the plaintiff in para. 6 
of the plaint to the effect that the plain- 
tiff No, 1. (Ram Das) admitted plaintiffs 
Nos. 2 and 3 as partners in the contract 
aforesaid to the extent of 4 annas share 
each for a period of one year ie. from 
1-10-58 to 30-9-59, and therefore in order 
to avoid any dispute plaintiffs Nos. 2 and 
3 had also been arrayed as parties. It has 
neither been pleaded nor proved that 
there was any partnership between the 
plaintiff No, 1 and plaintiffs Nos. 2 and 3 
on the date plaintiff No. 1 entered into 
the contract of lease with the Raja on 
18-2-1958, On the other hand, this docu- 
ment as well as the statement of Ram 
Das clearly shows that he had taken this 
lease on that date in his individual capa- 
city. If that was so, he alone was entitled 
to enforce this contract and seek a de- 
cree without joining the other two plain- 
tiffs as co-plaintiffs with him. In this 
connection we may refer to a decision of 
the Madras High Court in Goverdhan- 
doss v. Abdul Rahiman (AIR 1942 Mad 
634), In this case the following observa- 
tion made by Lindley on Partnership at 
page 350 (Edition 10) was approved and 
followed : 

“Ome partner may sue alone on a 

written contract made with himself if it 
does not appear from the contract itself 
that he was acting as agent of the firm, 
and one partner ought to sue alone on 
a contract entered into with himself if 
such contract is in fact made with him 
as principal, and not on behalf of himself 
and others,” 
In our opinion, this principle fully applies 
to the present case also and the learned 
Civil Judge has rightly decreed the suit 
in favour of plaintiff No. 1 alone. So far 
as Ram Das is concerned there can be no 
application of Section 69 (2) of the Part- 
nership Act to him on the date of con- 
tract when no partnership existed and 
he alone entered into that contract with 
the Raja. 

10. We are therefore of the opin- 
ion that the decree passed by the trial 
court is correct and this appeal is with- 
out any merits. The immovable property 
that was the subject-matter of the suit 
had during the pendency of the case been 
converted into money under the interim 
orders passed by the court and as such 
plaintiff No. 1 was entitled to get that 
money in lieu of the property which he 
had claimed in the suit. 

11. We accordingly dismiss this 
appeal with costs to the contesting res- 
pondent. The stay order, if any, is dis- 
charged, The money deposited in court 
shall be disposed of according to the 
decree passed by the trial court. 

Appeal dismissed. 
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S, MALIK, J. 

The Agricultural Industrial Syndi- 
cate Ltd., Applicant v. The State and 
others, Opposite Parties. 

Civil Misc. Writ No. 2465 of 1970, 
D/- 4-12-1973. 

(A) U. P. Zamindari Abolition and 
Land Reforms Act (1950), S. 279, sub- 
clauses (c) and (f) — Process under, is 
qualified by Proviso to S. 22 of U. P. Act 
12 of 1963, regarding recovery of tax as 
land revenue arrears — Recovery of tax 
(under U. P. Act 12 of 1963) as land re- 
venue arrears — Measures under cannot 
be adopted without exhausting measures 
under other sub-clauses. (U. P. Vrihat 
Jotkar Adhiniyam (Act 12 of 1963), S. 22 
Proviso). 

Agricultural tax, under Act 12 of 
1963, was in arrears as regards certain 
lands. Under S. 22 of that Act arrears 
could be recovered as arrears of land re- 
venue. For which purpose the Collector 
attached movables of the petitioner under 
sub-clause (c) and other lands of the 
petitioner under sub-clause (f) of the 
U. P, Z. A. & L., R. Act, 1950. 

Held: that Proviso to S. 22 of 1963 
Act specifically provided that action 
under sub-clauses (c) and (f) of S. 279 of 
the Act of 1950 should mot be taken un- 
less measures umder other sub-clauses of 
that section were not exhausted. The im- 
pugned action of the Collector therefore 
was illegal since it had been taken with- 
out exhausting powers under the other 
sub-clauses first. Also held that the im- 
pugned action, so far it related to power 
under said sub-clause (f), was also viola- 
tive of S. 286 of the Act of 1950 because 
S 286 provided that without exhausting 
sub-clauses (a) to (e) of S. 279 powers 
under other sub-clauses be not used. 

(Paras 4 and 5) 

Cases Referred: Chronological Paras 
ATR 1969 SC 78 = (1968) 3 SCR 662, 
Dhulabhai v. State of Madh. Pra. 6 


H. A. Kazmi and S. M. Pakhrazzama, 
for Applicant. 


ORDER :— This is a petition under 
Article 226 of the Constitution for a writ 
of certiorari quashing the orders passed 
by the Additional Collector, Saharanpur, 
on the 7th of August, 1968 (Annexure 3) 
the Additional Commissioner, Meerut Di- 
vision dated 16-1-1970 (Amnexure 5) and 
the order dated 30-12-1970 (Annexure 13) 
passed by the Board of Revenue, dismiss- 
ing the petitioner’s objections, appeal and 
revision respectively against attachment 
of its properties enumerated in the peti- 
tion. The petitioner has further prayed 
for a writ of mandamus directing the 
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opposite parties (sic) (to refrain?) from 
selling the attached properties or from 
confirming the auction sale which already 
took place on 3-11-1970. 


2. The relevant facts are that the 
petitioner is a Public Limited Company 
registered under the Indian Companies 
Act and is the tenure-holder of lands 
situate in two villages in district Saha- 
ranpur as mentioned in the petition. The 
Company fell in arrears of agricultural 
tax and land revenue amounting to Rs. 
32,000 and odd. In order to realise the 
agricultural tax and land revenue, at first 
Standing crops of the petitioner were at- 
tached on 2-4-1968 but as the value of the 
crops as estimated by the opposite par- 
ties was found to be insufficient to make 
good the dues a notice was served res- 
training the petitioner from transferring 
its properties, The notice is dated 5-4- 
1968 and has been filed as Annexure 1 
to this petition. Thereafter both movable 
and immovable properties of the peti- 
tioner were attached on 19-4-1968. These 
properties were enumerated in the notice 
(Annexure 1). It may also be mentioned 
that the movable and immovable proper- 
ties which were attached did not include 
the land or the holdings in the two vil- 
lages of which the petitioner is the tenure 
holder. The petitioner filed objections be- 
fore the Additional Collector which were 
rejected by the order filed as Annexure 3. 
Thereafter, the petitioner went up in ap- 
peal to the Additional Commissioner who 
dismissed the same by his order dated 
16-1-1970 filed as Annexure 5, Thereafter, 
the petitioner filed a revision application 
before the State Government which was 
transferred to the Board of Revenue and 
the Board of Revenue dismissed it by its 
order dated 30-12-1970 (Annexure 13). 
The Board of Revenue also rejected the 
petitioner’s prayer for stay of the propos- 
ed auction sale. Thereafter the properties 
were auctioned on 3-11-1970, but the con- 
firmation of the sale was stayed by this 
Court till the disposal of this writ peti- 
tion, 


3. The contentions put forward on 
behalf of the petitioner were that the at- 
tachment amd sale of the petitioner’s pro- 
perties were in contravention of the pro- 
viso to Section 22 of the U. P. Vrihat 
Jotkar Adhiniyam, 1963 (U. P. Act No. 
XII of 1963) and also in contravention of 
Section 286 of the U, P. Zamindari Abo- 
lition & Land Reforms Act as regards 
mode of realisation of the land revenue 
due from .the petitioner, It was also con- 
tended that the attached properties were 
exempt from attachment and sale under 
Section 60 of the Code of Civil Procedure 
and that the orders passed by the Addi- 
tional Collector and the Board of Reve- 
nue were not speaking orders and the 
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Board of Revenue disposed of the revi- 
sion application without giving any op- 
portunity to the petitioner of being heard 
and, therefore, the principles of natural 
Justice were violated. The proviso to Sec- 
tion 22 of the U. P. Act No, XII of 1963 
runs as follows:— 


"The Collector may, on the motion of 
the assessing authority, recover 


Dd. serrie the amount assessed as 
holding tax, and 
Dhasan as if it were an arrear of 


land revenue: 


Provided that the processes mention- 
ed to clauses (c), (e), (£) or (h) of Section 
146 of the U. P. Land Revenue Act, 1901 
(U. P. Act No. ILI of 1901) or those men- 
tioned in clauses (c) and (f) of Section 
279 of the U. P. Zamiņndari Abolition & 
Land Reforms Act, 1950 (U. P. Act No. I 
of 1951), shall be issued only after the 
other processes mentioned in the said 
sections of the said Acts have been ex- 
hausted.” 


4. A perusal of Section 279 (1) of 
the U., P. Zamindari Abolition & Land Re- 
forms Act, 1950 will show that land re- 
venue could be recovered by any one or 
more of the’ processes enumerated as 
clauses (a) to (g). As has been pointed 
out, the proviso to Section 22 of the U. P. 
Act No. XII of 1963 lays down that the 
mode of realisation as laid down in clau- 
ses (c) and (Í) of Section 279 shall not be 
resorted to umless the other modes enu- 
merated in clauses (a) to (g) of Section 
279 of the U. P. Zamindari Abolition & 
Land Reforms Act, 1950, had been ex- 
hausted. The different clauses from (a) to 
(£) of Section 279 of the U. P. Zamindari 
Abolition & Land Reforms Act are as 
follows:— 


ECO! UL) aerar 

{a) by serving a writ of demand or 
a citation to appear on any defaulter, 

(o) by arrest and detention on his 
person, 

(c) by attachment and sale of his 
movable property including produce, 

(d) by attachment of the holding in 
respect of which the arrear is due, 

(e) by lease or sale of the holding in 
respect of which the arrear is due, 

(Ð by attachment and sale of other 
e property of the defaulter, 
ana, 

(g) by appointment of a receiver of 
any property, movable or immovable of 
the defaulter”. 

It was pointed out that the movable and 
immovable properties of the petitioner 
including the standing crops were at- 
tached in accordance with clauses (e) and 
(£) of Section 279 of the U. P. Zamindari 
Abolition & Land Reforms Act though 
the other modes enumerated in clauses 
(a), (b), (d) and (e) were not resorted to, 
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Though in the supplementary counter- 
affidavit filed on behalf of the State on 
the 17th of October, 1973, it was mention- 
ed that a writ of demand was served on 
the petitioner, this fact has been denied 
in the supplementary rejoinder-affidavit. 
It was pointed out that no counter-foil of 
the notice of demand mor any receipt 
showing that any such notice was sent by 
registered post to the petitioner, was 
filed. The mode of service of a writ of 
demand, as laid down in clause (a) of sub- 
section (1) of Section 279 of the U. P, Za- 
mindari Abolition & Land Reforms Act is 
laid down in Rule 246 of the U. P. Za- 
mindari Abolition & Land Reforms Rules. 
There is nothing to show that Rule 246 
was followed or actually any writ of de- 
mand was served on the petitioner. It is 
true that the process enumerated in 
clause (b) of sub-section (1) of Section 
279 could not be followed in. this case as 
the petitioner is a registered Public Li- 
mited Company and a Company could not 
be arrested or detained but there is no 
explanation: for not following the process 
enumerated in clause (d) quoted above. 
Admittedly, the holdings in question were 
mot attached. It was argued by the learn- 
ed counsel for the respondents that this 
could not be done as the Consolidation 
Officer by his order dated 16-5-1969 dec- 
lared the holdings to be of the Gram 
Samaj (vide Supplementary Counter-Affi- 
davit dated 17-10-1973). This contention 
again has no force. The attachment order 
was made, as already mentioned on 19-4- 
1969, more tham a year before the Con- 
solidation Officer declared the holdings 
to be of the Gram Samaj and, therefore, 
there is no satisfactory explanation as to 
why the holdings were not attached be- 
fore resorting to the processes enumerat- 
ed in clauses (c) and (f) of Section 279 of 
the U, P. Zamindari Abolition & Land 
Reforms Act. Similarly, the process enu- 
merated in clause (e) was not resorted to. 
Under the circumstances it is clear that 
in trying to realise agricultural tax from 
the petitioner the mandatory provisions, 
as laid down in the proviso to Section 22 
ar - U. P. Vrihat Jotkar Act, were vio- 
ated. 


5. Similarly, in trying to realise 
the amount of Rs, 1,500 and odd said to 
have been due from the petitioner as 
land revenue, the mandatory provisions 
of Section 286 of the U. P. Zamindari 
Abolition & Land Reforms Act were vio- 
lated. Section 286 of the said Act lays 
down that if arrears of land revenue 
could not be realised by the processes 
enumerated in clauses (a) to (e) of Sec- 
tion 279, then other modes of realisation 
could be resorted to. As has been pointed 
out, at least the processes enumerated in 
clauses (a), (d) and (e) of sub-section (1) 
of Section 279 of the U. P, Zamindari 
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Abolition & Land Reforms Act were not 
resorted to by the respondents in trying 
to realise the land revenue. In view of 
what has been -discussed, I do not consi- 
der it mecessary to enter into the other 
questions raised on behalf of the peti- 
tioner in support of this petition, as it is 
apparent that the attachment of the mov- 
able and immovable properties of the 
petitioner on 19-4-1968 was illegal and, 
therefore, it follows that the auction sale 
of the same is also liable to be set aside. 


6. It was urged by the learned 
counsel for the respondents that as 
equally speedy and efficacious remedy 
could be obtained by the petitioner from 
the Civil Court, this Court should not 
interfere in its writ jurisdiction and the 
petition is liable to be dismissed, In this 
connection, it was pointed out that actu- 
ally the petitioner did file a suit in a 
Civil Court which was later withdrawn. 
But the suit appears to have been filed in 
the year 1971 after this writ petition was 
filed in May 1970. It was dismissed as 
withdrawn on 22-12-1971. It was pointed 
out on behalf of the petitioner that the 
suit was withdrawn as by a Notification 
sub-clause (a) was added to paragraph 911 
of the Land Revenue Manual making 
proceedings before the Additional Collec- 
tor, the Additional Commissioner and the 
Board of Revenue judicial proceedings 
and, therefore, in the suit the petitioner 
could not have challenged: the correctness 
or otherwise of the orders passed by the 
said authorities in the appeal or the revi- 
sion filed by the petitioner before the 
Additional Commissioner or the Board of 
Revenue. The attention of the Court was 
drawn on behalf of the respondemts to 
the observations made by the Supreme 
Court in Dhulabhai v. State of Medh. 
Pra. (AIR 1969 SC 78) in support of the 
contention that the proper remedy lay in 
filing a suit and this Court should not 
interfere in the exercise of its writ juris- 
diction, The Supreme Court, as was point- 
ed out, laid down in the ruling (supra), 


‘Where the statute gives a finality to 
the orders of the special tribunals the 
civil court’s jurisdiction must be held to 
be excluded if there is adequate remedy 
to do what the civil court would normally 
do in a suit, Such provision, however, 
does not exclude those cases where the 
provisions of the particular Act have not 
been complied with or the statutory tri- 
bunal has not acted in conformity with 
the fundamental principles of judicial 
procedure”. l 


As will appear from a perusal of the 
judgment of the Supreme Court, the ob- 
servations quoted above were made as a 
civil suit was filed alleging that the rules 
which were the subject-matter of that 
ease, framed by the State Government 
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were ultra vires of the Comstitution and, 
therefore, the impugned orders demand- 
ing tax from the plaintiff were without 
jurisdiction. The facts of the case before 
the Supreme Court are clearly distin- 
guishable from the facts of the instant 
case. Moreover, in this writ petition, no 
suit was pending when the writ petition 
was filed and the suit which was filed 
subsequently, was withdrawn for cogent 
-reasons. Jt was also rightly pointed out on 
behalf of the petitioner that it would not 
have obtained as speedy and efficacious 
remedies from the Civil Court as he can 
from this Court in this writ petition. The 
civil suit may have taken a very long 
time to be decided and, moreover, it is 
doubtful if the Civil Court could have 
granted all the reliefs. claimed in this 
writ petition. It may be mentioned that 
the properties of the petitioner have been 
attached and are not in its possession 
since 1968. 


1. In view of the reasons discuss- 
ed, I allow the petition and quash the 
orders passed by the Additional Collec- 
tor, Saharanpur, the Additional Commis- 
sioner, Meerut Division and the Board of 
Revenue as prayed, The sale of the at- 
tached properties held om 3-11-1970 is set 
aside as also the order of attachment 
dated 19-4-1968, The properties are here- 
by released. from attachment, It may he 
mentioned that it will be open to the res- 
pondents to proceed according to law to 
realise any agricultural tax or land reve- 
nue that may be due from the petitioner. 
Parties to bear their own costs. 

Petition allowed. 
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HARI SARUP AND GOPI NATH, JJ. 

Lakhpati Singh, Petitioner v. Raghu- 
nath Singh and others, Respondents. 

Civil Mise. Writ No. 1157 of 1974, D/- 
7-2-1974, 

Index Note:— (A) Civil P. Code 
(1908), S. 144 — Restitution proceedings 
——- Purpose of. 


Brief Note:— (A) Once a suit abates 
no party can take advantage or enjoy the 
benefits of the decree which has been set 
aside with the abatement of the suit and 
the parties are to be put back in the 
same position in which they were on the 
date of the suit. S, 144, ee P. C. aims 
at this. (Para 3) 


Index Note:— (B) U. P. Consolida- 
tion of Holdings Act (5 of 1954), S. 5 (2) 
(b) — Civil P. Code (1908). S. 144 — 
Restitution proceedings under S. 144, 
Civil P. C. are not contemplated by S. 5 
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(2) (b) of the U. P. Consolidation of Hold- 
ings Act and hence do not abate under 
that section. (Para 4) 


K. M. Dayal, for Petitioner. 


ORDER :— This petition has been 
filed for quashing the proceedings under 
Section 144, C.P.C, on the ground that a 
notification under Section 4 of the U. P. 
Consolidation of Holdings Act has been 
issued in respect of the village in which 
the land in dispute lies. 


2. Learned counsel has contended 
that after the trial court’s decree it was 
put into execution and possession was 
obtained by the petitioner. Thereafter an 
appeal had been filed by the judgment- 
debtor. During the pendency of the ap- 
peal consolidation proceedings commenc- 
ed. The appeal and the suit accordingly 
abated under Section 5 of the Consolida- 
tion of Holdings Act. The judgment-deb- 
tors thereupon applied under Section 144, 
C.P.C. for restitution. The court below 
has directed the restitution. The peti- 
tioner has now challenged that order 
through this petition. 


3. Once the suit has abated under 
law, the effect will be that everything 
done by the Court in that suit will have 
to be reversed and the parties will have 
to be put baek to the same position in 
which they were on the date of the insti- 
tution of the suit. The purpose of Sec- 
tion 144. C.P.C. is exactly the same. Once 
the suit has abated no party can take ad- 
vantage or enjoy the benefit of the de- 
cree which has been set aside with the 
abatement of the suit. Proceedings under 
Section 144, C.P.C. follow as a necessary 
consequence to the abatement of the 
suit. The order passed by the court below 
does not thus suffer from any error of 
law. 


A, Learned counsel contends that 
the amended Section 5 (2) of the U, P. 
Consolidation of Holdings Act refers to 
all proceedings and hence proceedings 
under Section 144. C.P.C. will also be 
governed by Section 5 (2), and because 
proceedings regarding this land are pend- 
ing before the consolidation authorities, 
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proceedings under Section 144, C.P.C. 
should also stand abated under Section 5 
(2). The contention is that clause (b) of 
sub-section (2) of Section 5 should be 
deemed to refer to proceedings under 
Section 144, C.P.C. also, and as such the 
proceedings for restitution should also be 
deemed abated under clause (a) of Sec- 
tion 5 (2) of the Act. Section 5 (2) and (b) 
read as under: 


_ ‘‘{a) Every proceedings for the cor- 
rection of records and every suit and 
proceeding in respect of declaration of 
rights or interest in any land lying in 
the area, or for declaration or adjudica- 
tion of any other right in regard to which 
proceedings can or ought to be taken 
under this Act, pending before any Court 
or authority whether of the first instance 
or of appeal, reference or revision shall, 
on an order being passed in that behalf 
by the Court or authority before whom 
such suit or proceedings is pending stand 
abated. 


(b) Such abatement shall be 
without prejudice to the right of the per- 
son affected to agitate the right or inte- 
rest in dispute in the said suit or pro- 
ceedings before the appropriate consoli- 
dation authorities under and in accord- 
ance with the provisions of this Act and 
the rules made thereunder.” 


Clause (b) itself refers to clause (a) and 
no proceeding can abate unless itis a 
proceeding mentioned in clause (a). Pro- 
ceedings under Section 144, C.P.C. in our 
opinion, are not such proceedings as are 
contemplated by Section 5 (2) of the U. P. 
Consolidation of Holdings Act. Umder 
Section 144, C.P.C. the Court only undoes 
what it did on the basis of a decree which 
no longer remains in existence, and this 
can be dome only by the court which had 
executed the decree. and not by consoli- 
dation authorities. 


The petition accordingly fails and is 


dismissed, 


Petition dismissed. 


err aa nae NE 


END 
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See under Tenancy Laws. 


Andk. Pra. (Andh. Area) Tenancy Act (18 of 
1956) 
See under Tenancy Laws. 


Andhra Pradesh (Arrack Retail Vend Special 
Condifions of Licences) Rules (1969), R. 15 (1) 
— Failure to lift fixed quota of liquor — 
Reeovery of issue price for short lifted quota 
— Remedies of Government 

(Jun) 157 A (FB) 
—R. 15 (1) — “Issue price” — Meaning of 

(Jun) 157 B (FB) 
——R. 15 (1) — Issue price — Whether in- 
cludes excise duty (Jun) 157 C (FB) 
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pstition is disposed of (Jun) 137 D (FB) 


Andhra Pradesh Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960) 
See under Houses and Rents. 


Andhra Pradesh Civil Rules of Practice, R. 127 
—See Limitation Act (1963), S. 12 (Dec) 319 
——R. 129 — See Limitation Act (1963), Sec- 
tion 12 (Dec) 319 


Angh. Pra. Co-operative Societies Act (7 of 
1964) 
See under Co-operative Societies. 


Andhra Pradesh Denatured Spirit and Denatur- 
ed Spirifuous Preparations Rules (1971), R. 1 
— See Andh. Pra. Excise Act (1968), S. 1 


(Mar) 92 B 
—R. 12 — See also Andh. Pra. Excise Act 
(1968), S. 72 (Mar) 92 A 
——R. 12 — Licence for denatured spirit — 
Fixation of quota’ — Who can do it 
(Mar) 92 C 


Andhra Pradesh Excise Act (17 of 1968), S. 1 
— Provisions of the Act if bad against Art. 14, 
€onstitution (Mar) 92 B 
S. 72, Rules under — Andhra Pradesh 
Denatured Spirit and Denatured Spirituous 
Preparations Rules (1971), R. 12 —- Denatured 
Spirit licence in Form D. S. XI — Renewal 
of — lf reduction in quota permissible 

(Mar) 92 A 





Andhra Pradesh Foodgrains Dealers’ Licens- 
ing Order (1964) — Licence issued under — 
Contravention of conditions of licence — 
Amounts to contravention of Order itself. Cri. 
R. C. Nos. 585, 679 and 874 of 1969, D/- 17-7-- 
1970 (Andh. Pra.) and Cri. R. C. Nos. 12t 
and 122 of 1969, D/- 14-4-1970 (Andh Pra).. 
Overruled (Aug) 207 (FB) 


Andhra Pradesh Moter Veliicles Rules 
(1957), R. 212 — See Motor Vehicles Act 
(1939), S. 47 (1) (Oct) 258 (FBP 


Andhra Pradesh Motor Vehicles Rules (1964).. 
R. 196 — See Motor Vehicles Act (1939), Sec- 
tion 64-A (Nov) 294 A, C 


Andhra Pradesh Paddy and Rice (Requisition— 
ing of Stocks) Order (1966), Pre. — See also- 
Essential Commodities Act (1955), S. 3 (2) (> 

(Mar) 96 C 
Pre. — Non-recital of Central Govern- 
ment’s ‘formation of opinion’ does not invali- 





date the Order (Mar) 96 B 
—-—Pre. — No subdelegation of legislative 
powers on officers under (Mar) 96 D 


——C]. 3 — Does not violate Art. 19 (1) (fF 
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Plaint refiled in proper Court — Origina? 
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is material date of institution of suit and not 
date on which plaint is represented to proper 
Court (Jul) 185 A 
— S5. 12 — See Ibid, S. 11 (Jul) 185 A 


Andh. Pra. (Telangana Area) Money Lenders: 
Act (5 of 1349 F) 
See under Debt Laws. 


Arbitrafion Act (10 of 1940), Ss. 14 and 17 
— Award signed by arbitrators —- They be- 
come functus officio and are not entitled to: 
copy it on stamp paper subsequently and pre- 
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Arbitration Act’ (contd.) 
sent it for registration — Award becomes in- 
admissible. AIR 1956 Mad 134, held not good 
law in view of AIR 1962 SC 551 

113 D 


(May) 
——S. 17 — Seé Ibid, S. 14 


(May) 113 D 
———§. 30 — - See also Civil P. C. (1908), S. 115 


(May) 113 E 


——5S. 30 — Application to set aside award — 
Form of — Even objection to award in the 
nature of written statement may be treated 
as guch application. AIR 1960 Andh Pra 
576, held not good law in view of AIR 1967 
$C 1233 (May) 113 A 
———S. 30 — Application for setting aside 
award — Limitation — Starting point 
May) 113 B 
a 30 — Bias of arbitrator — Effect 
(Nov) 278 B 
———S. 34 — Stay of suit — Application for 
—~ ‘Readiness and willingness’ of applicant for 
arbitration — If must it be specifically aver- 
red (Nov) 278 A 
—-—S. 34 — Stay of suit — Effect of joining 
third parties in suit (Nov) 278 C 
———S. 39 (1) (vi) — Appealable orders — Re- 
fusing to set aside award — Composite order 
— Rejecting objection to award and passing 
decree in terms of award is to be treated as 
an order refusing to set aside award and hence 
appealable (May) 113 C 


Civil Procedure Code (5 of 1908), S. 9 — See 
Tenancy Laws — Tamil Nadu Estates (Aboli- 
tion and Conversion into Ryotwari) Act 
(1948), S. 56 (D (© (Mar) 85 
———S. 11 — Res judicata and estoppel apply 


to consent decrees also (Nov) 303 A 
———5. 47 — See also 
(1) Ibid, S. 60 (Aug) 220 C 
(2) Ibid, O. 21, R. 90 (Aug) 216 A 


(3) Limitation Act (1908), Art. 182 

(Aug) 220 A 
——S. 47 — Execution-petition by surviving 
join{-decree-holder and legal representatives of 
the other decree-holder — Is it maintainable 
without succession certificate? Yes 

(Aug) 220 B 
~——-S. 60 — Can money voluntarily deposited 
by judgment-debtor in another suit be attach- 
ed? Yes; but payment thereof towards decree 
will be subject to after decision of that suit 

(Aug) 220 C 
y. 60 (1) Proviso, Cl. (m) — Arrears of 
maintenance — Attachable. AIR 1960 Andh 
Pra 353, Overruled (Oct) 271 
———S. 107 — See Motor Vehicles-Act (1939), 
S. 95 (1) (b) Proviso (May) 120 
-——5. 107 (2) — See Ibid, O. 8-A 


(Nov) 284 

~———S. 109 — See Limitation Act (1963), S. 5 
(Jul) 173 A 
~——§. 110 — See Limitation Act (1963), S. 5 
(Jul) 173 A 


———S. 115 — Illegal exercise of jurisdiction 
under O. 21, R. 58 Proviso — Revisional 
jurisdiction not barred on ground of avail- 


Civil P. C. (contd.) 
ability of remedy under O. 21, R. 63 
(Jan) 28 B 

——S. 115 — Finding of lower court that it 
was ex parte award — Finding based on evi- 
dence —- No interference (May) 113 E 
S. 144 — Restitution — Whether order 
is of reversal depends on substance and effect 
rather than form (May) 123 A 
——S. 144 — Restitution — Order of Court 
or tribunal executed through Civil Court — 
Reversal of order in appeal or collateral pro- 
ceeding — Application for restitution lies be- 
fore Civil Court executing original order 

(May) 123 B 
—S5. 152 — Amendment of decree — Arith- 
metical and clerical errors relating to mis- 
description, but not to mistaken identity, can 
be corrected at any time (Aug) 201 
——QO. 1, R. 10 and O. 22, R. 3 — Suit in 
name of A and B as plaintiffs — A found 
to have died before institution of suit — Legal 
representative of A already on record as de- 
fendant could be substituted as plaintiff by 
transposition under O. 1, R. 10 even if O. 22, 





R. 3 may not apply (Jul) 185 C 
——O. 6, R. 17 — See Ibid, S. 152 

(Aug) 201 
——O. 7, R. 10 — See also Andhra Pradesh 


(Telangana Area) City Civil Courts Act (1954), 
(Jul) 185 A 


7, R. 10 — Return of plaint — Suit 
allotted by Chief Judge to another Judge of 





~ his court — Latter finding it beyond jurisdic- 


tion of his court — Plaint should be sent 
back to Chief Judge — Order of return with 
direction to present plaint in proper court is 
illegal (Jul) 185 B 
O. 8-A (as amended by Madras, Fearne 
Pradesh and Kerala High Courts) — Third 
party procedure cannot be invoked for the 
first time in appellate court (Nov) 284 
——Q,. 9, R. 13 — See Evidence Act (1872), 
5. 33 (Jan) | C (FB) 
——Q,. 14, R. 1 — See Debt Laws — A. P. 
oe Area) Money Lenders Act (1349 F), 
(Jan) 1 A (FB) 
Zi 17, R. 2 and R. 3 Proviso (Andh. Pra.) 
Default both under R. 2 and R. 3 — Effect 
of Proviso (Nov) 273 A 
——O. 17, R. 3, Proviso (Andh. Pra.) — See 
Ibid, O. 17, R. 2 (Nov) 273 A 
——O,. 20, R. 4 (2) — Pronouncement of 
judgments — Duty of Court (Jan) 1 B (FB) 
——0O. 20, R. 12 — Right to apply for ascer- 
tainment of future mesne profits, when arises 





(Nov) 289 
——O. 2], R. 32 (1) — Decree for prohibitory 
injunction —- Disobedience of — Mandatory 


injunction of suitable character falling under 
sub-section (5) cannot be substituted a 
under eats powers (Jan) 32 A 
O. 21, 32 (1) — Decree for prohibi- 
tory rene — Enforcement of that decree 
and maintenance of possession with the help 
of it are the only reliefs that can be claimed 
(Jan) 32 B 
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Civil P, C. (contd,) 

21, R. 58 proviso — Investigation of 
objections etc. to attachment of property — 
Duty of court before refusing such investiga- 
tion on ground of delay - (Jan) 28 A 
——O. 21, R. 90 (A. P. Amendment) — Ap- 
plication under — Allegation partly coming 
under S. 47 and partly under R. 90 — Can 
application be rejected in its entirety for not 


furnishing security? (Aug) 216 A 
—O. 21, R. 90 (A. P. Amendment) — 
Failure to furnish security -— Allegation of 


fraud on part of decree-holder made in O. 21, 
R. 90 application —- Proclamation drawn up 
after due notice to judgment-debtor — Is Sec- 
tion 47 attracted? (Aug) 216 B 





———O. 22, R. 3 — See Ibid, O. 1, R. 10 — 
(Jul) 185 C 

O. 23, R. 1 (1) — Dissolution of partner- 
ship and accounts — Plaintiff withdrawing/ 


abandoning suit before preliminary decree — 
Must suit be dismissed (and not continued by 
substituting plaintiff)? Yes (Oct) 268 
O. 33, R. 5 — See Ibid, O. 43, R. 1 (nn) 





(Andhra) (Jul) 171 
——O. 33, R. 7 — See Ibid, O. 43, R. 1 (nn) 
(Andhra) (Jul) 171 
——O, 33, R. 10 — Costs where pauper suc- 
ceeds — Plaintiffs appeal allowed — Court 


directed that the court-fee payable on plaint 
and on memorandum of appeal be sete 
from defendant (Sep) 232 B 
—-QO. 41, R. 22 — See Motor Vehicles Act 
(1939), S. 110-D (Dec) 310 A 
O. 43, R. 1 (mn) (Andhra) and O. 33, 
Rr. 5 and 7 — Rejection of application to sue 
as a pauper under O. 33, R. 7 — Appeal lies 
only if rejection is on ground specified in 
Cl. (d) or Cl. (d-1) of R. 5 of O. 33 





(Jul) 171 
——O. 43, R. 2 — See Motor Vehicles Act 
(1939), S. 110-D (Dec) 310 A 


Constitution of India, Art. 14 — See 
(1) Ibid, Art. 19 (1) (d) and (e) 
(Dec) 313 B 
(2) Andhra Pradesh Excise Act (1968), S. 1 
Mar) 92 B 
(3) Foreigners Act (1946), S. 3 
(Dec) 313 A 
Art. 16 (1) — All other things being equal 
subsequent differentiation in pay scales only 
on the basis of educational qualification is 
discriminatory (Mar) 65 B 
Art. 19 (1) (d) and (e) and Art. 14 — 
Foreign national — Not entitled to funda- 
mental rights under Art. 19 (1) (d) and (e) 
though entitled to equality before the law 
(Dec) 313 B 
Art. 19 (1) () — See A. P. Paddy and 
ae (Requisitioning of Stocks) Order (1966), 
CI, (Mar) 96 A 
sane 19 (D, Cl. (g) — “Carry on business” 
— Cancellation of fair price shop licence with- 
out enquiry — Validity (May) 119 
Art. 39 (d) — “Equal pay for equal work” 
— Read with Art. 37 — Directive Principles 
though not enforceable can serve the judiciary 
as instruments of interpretation (Mar) 65 A 














{ 


Constitution of India (Contd) 
— Art. 74 (1) — See Ibid, Art. 356 


(Apr) 106 A 

Art. 132 — See Limitation Act (1963), 
S. 5 (Jul) 173 A 
——Art. 133 — See Limitation Act (1963), S. 5 
(Jul) 173 A 


—Art. 226 — See also 
(1) Ibid, Art. 19 (1), Cl. (g) 


(2) Ibid, Art. 356 pr) 
(3) Motor Vehicles Act (1939), S. 68-D 
(Aug) 213 C 
Art. 226 — Adequate relief under — 
Mandamus can be issued when writ of certio- 
rari would serve no purpose (Mar) 65 C 
Art. 226 — Res judicata — Writ peti- 
tion dismissed in limine if can operate as res 
judicata (Apr) 101 
Art. 226 — Delay — Proclamation of 
emergency challenged two months after pro- 














clamation (Apr) 106 F 
Art. 226 — Parties to writ petition 
(Jul) 173 B 


—Art. 226 — Power of judicial review of 
the order passed by State Govt. (Oct) 250 B 
Art. 226 — Writ Petition — Dismissal 
at the admission stage — Other party not 
heard — No direction to authorities should 
be given (Noy) 282 
Art. 226 — Natural Justice — Entrance 
test cancelled by University due to mass copy- 
ing —- Decision to hold fresh test —- Oppor- 
tunity to represent their case to successful can- 
didates not necessary before taking such deci- 
sion (Nov) 283 A 
Art. 226 — Writ against University — 
University has a right to prescribe its own 
standards (Nov) 283 B 
Arts. 356, 74 (1) — Proclamation of em- 
ergency in a State — President does not act 
wholly independently of the Cabinet 




















(Apr) 106 A 

—Art. 356 — Satisfaction of the President 
— Nature of (Apr) 106 B 
Art. 356 — Proclamation of emergency 

in a State — Considerations (Apr) 106 C 
Art. 356 — Proclamation of emergency 

in a State — Internal disturbance can be a 


ground notwithstanding that it is provided 





for by Art. 355 (Apr) 106 D 

Arts. 356 and 226 — Proclamation of em- 
ergency — Satisfaction of President is not 
justiciable (Apr) 106 E 


Contract Act (9 of 1872), S. 74 — See Andhra 
Pradesh (Arrack Retail Vend Special Condi- 
tions of Licences) Rules (1969), R. 15 (1) 
(Jun) 157 A (ŒB) 
S. 161 — Transferee-holder of ware-house- 
deposit receipt can sue (Jan) 8 A 


CO-OPERATIVE SOCIETIES 
—Andh. Pra. Co-operative Societies Act (7 of 
1564), S. 21-B — Cessation of membership — 
A meeting adjourned for quorum and which 
never took place cannot be taken into account 
for counting three consecutive meetings 


(Feb) 43 
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Griminal Procedure Code (5 of 1898), S. 197 
— See Constitution of India, Art. 226 ~ 
(Jul) 173 B 


Gustoms Act (52 of 1962), S. 112 — Assess- 
ment of penalty — Circumstances indicative 
of excessive nature and arbitrary fashion 
(Mar) 76 C 
—S§. 112 r/w S. 111 (b) — Procedural re- 
quirements (as to cross-examine witnesses) 
governing enquiry under Art. 311 of Con- 
stitution are not equally applicable to Sec- 
tion 112 proceedings (Mar) 76 D 
S. 122 — Procedure — Recording of 
statements of witnesses in absence of accused 
— Facility for cross-examination not asked 
for nor given — No violation of rules of 
natural justice (Mar) 76 A 
—-S. 124 — Confiscation and penalty — 
Enquiry proceedings — Application of princi- 
ples of natural justice (Mar) 76 B 


DEBT LAWS 


—Andh. Pra. (Telangana Area) Money Len- 
ders Act (5 of 1349 F}, S. 3 (4) — Rules fram- 
ed under S. 15, Rr. 16 and 11 — Expiry of 
licence — Application for renewal — Limita- 
tion (Jun) 150 (FB) 
— -S. 9 — Question regarding non-maintain- 
ability of suit under S. 9 — Duty of Court 
to frame issue (Jan) 1 A (FB) 
——~S. 15 — See Ibid, S. 3 (4) (Jun) 150 
Rules framed under R. 11 — See Ibid, 
S. 3 (4) (Jun) 150 (FB) 
—— Rules framed under R. 16 — See Ibid, 
6. 3 (4) (Jun) 150 (FB) 








Defence of India Act (42 of 1971), S. 6 (4) (a) 
Gi) — G. O. Ms. No. 72, DJ- 12-1-1972 trans- 
ferring revisory powers of S. T. A. to Trans- 
port Commissioner — Effect of on S. 64-A 
of Motor Vehicles Act as amended in 1969 
(Nov) 294 D 


Essential Commodities Act (10 of 1955), S. 3 
— See also 

(1) A. P. Paddy and Rice (Requisitioning 
of Stocks) Order (1966), Pre. 

(Mar) 96 B 

(2) A. P. Paddy and Rice (Requisitioning 
of Stocks) Order 1966, Cl. 3 

(Mar) 96 A 


—S. 3 — A. P. Rice Procurement (Levy) 
and Restriction on Sale Order (1967), Cl. 4 
(3) — A. P. Rice and Paddy (Restriction on 
Movement) Order (1970), Cl. 3 — Validity 
of Memo 2858/CS-1 D/- 1-11-1972 — Memo 
is invalid. W. P. No. 4030 of 1973 (Andh 
Pra), Reversed. W. P. No. 2830 of 1972, D/- 
17-7-1973 (Andh Pra), Overruled 

(Oct) 252 


S. 3 (2) Œ) — Requires no ‘specification 
of circumstances for requisitioning’ in the 
Order (Mar) 96 C 


Evidence Act (1 of 1872), S. 33 — Plaintiff's 
evidence recorded prior te setting aside of ex 
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Evidence Act (contd) 
parte decree —- Admissibility of 


(Jan) 1 C (FB) 

——S. 68 — See also Succession Act (1925), 
S. 63 (Jan) 13 D 
~S. 68 — Succession Aot (1925), S. 63 (c) 
— Proper attestation — Evidence and proof 
i (Jan) 13 B 
S. 68 — Proof of execution and attesta- 
tion of will (Jan) 13 C 


Ss. 101-104 — See Hindu Law — Reli- 








gious Endowment (Dec) 316 B 
S. 115 — See also 
(1) Civil P. C. (1908), S. 11 (Nov) 303 A 
(2) Constitution of India, Art. 226 
(Nov} 283 A 


——-~§, 115 -— Estoppel against Government 
— Circumstances excluding application of doc- 
trine of estoppel stated (Feb) 55 


Foreigners Act G1 of 1946), S. 3 — Foreigners 
Order, Cl. 11 — Order restricting movements 
of petitioner to one district —- Order passed 
by Authority arbitrarily, without applying its 
mind to the facts and in bad faith — Order 
is liable to be quashed (Dec) 313 A 
Foreigners Order, Cl. 11 — See Foreigners Act 
(1946), S. 3 (Dec) 313 A 


Hindu Adoptions and Maintenance Act (78 of 
1956), S. 23 -- Manner of determining main- 
tenance -— Provision not applicable to claims 
arising before commencement of the Act 


. (Feb) 38 
—~——~§, 25 — Conurt’s power to alter main- 
tenance under -— Exercise of — Does not 


necessitate application of S. 23 in claims aris- 


ing before Act (Feb) 38 
————-§, 25 — Cost of living and increase in 
maintenance (Nov) 303 B 


Hindu Law — Partition — Southern School 
— Authoritative texts — Mother or wife whe- 
ther entitled to a share on partition of joint 
family property (Jun) 130 (FB) 
-—-Religious endowment — Permanent lease 
of mutt land by manager — Legal necessity 
— Absence of recital in deed — Effect 

(Jul) 175 D 
———Religious endowment — Factors relevant 
for constituting valid endowment 

, (Dec) 316 A 
——~Religious Endowment — Nominal or real 
-— Burden of proof (Dec) 316 B 
Hindu Marriage Act (25 of 1955), S. 11 — 
Who can apply — Death of one of spouses — 
Surviving spouse can obtain decree of nullity 
of marriage (Oct) 255 
Hindu Succession Act (30 of 1956), S. 15 (1) 
and (2) — Interpretation (Oct) 266 


HOUSES AND RENTS 


—Andhra Pradesh Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960), S. 10 (3) 
(a) (ii) —- Landlord’s right to seek restora- 
tion of possession of building from which he 
was evicted is no bar to his demanding evic- 
tion of tenant from his own building 

(Aug) 211 
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Hyderabad Area Warehouses Rules (1959), 
R. 16 — Provision regarding sending of copy 
of notice to the prescribed authority is only 
directory and not mandatory (Jan) 8 B 


Hyderabad Money Lenders Act (5 of 1349 F) 
See under Debt Laws — A. P. (Telangana 
Area) Money Lenders Act (5 of 1349 F). 
Interpretation of Statutes — Repugnancy in 
provisions — Duty of Court is to construe 


language so as to avoid effect of inconsistency 
(Noy) 294 B 


Land Acquisition Act (1 of 1894), Ss. 18 and 
54 — Person for whose benefit land is acquir- 
ed by Government has no right of appeal 
against order passed on reference under S. 18 
— Grant of leave to appeal does not give him 
a right of appeal where he has none 

(Nov) 299 
S. 54 — See Ibid, S. 18 (Nov) 299 


Limitation Act (9 of 1908), Art. 158 —- See 
Arbitration Act (1940), S. 30 (May) 113 B 
___Art. 182 — Is application, for transfer- 
ring decree to another Court, a “step-in-aid 
saving limitation under? Yes (Aug) 220 A 
Limitation Act (36 of 1963), Preamble and 
Art. 96 — Statement of Objects and Reasons 
and Report of Law Commission — Can be 
referred to not for interpreting Art. 96 but 
for explaining circumstances which neces- 
sitated the enactment (Jul) 175 A 
—-§. 5 — Sufficient cause (Jul) 173 A 
——S. {2 — See also Motor Vehicles Act 
(1939), S. 64-A, Proviso I (Nov) 294 A 
S. 12 — Exclusion of time — Time taken 
for filing copy stamps as per direction of 
Court — Can it be counted against the party? 

















No (Dec) 319 
—— S. 31 — Applicability to suits governed 
by Art. 96 (Jul) 175 C 
Art. 70 — See Contract Act (1872), Sec- 
tion 161 l an) 8 
Art. 96 — See also Ibid, Pre. 
(Jul) 175 A 
Art. 96 — Interpretation — Effect of 
legislative change in starting point of limita- 
tion (Jul) 175 B 
—— Art. 113 — See Contract Act (1872), 
S. I6I (Jan) 8 A 
——Art. 119 — See Arbitration Act (1940), 
S. 30 (May) 113 B 


Mahomedan Law — Gift — Property in pos- 
sion of mortgagee — Symbolic possession by 
handing over gift deed is sufficient and no 
overt act is necessary (Jan) 23 


Mines and Minerals (Regulation and Develop- 
ment) Act (67 of 1957), S. 11 (2) — More than 
one application for grant of mining lease — 
Procedure (Oct) 250 A 


Motor Vehicles Act (4 of 1939), Ss. 27, 31, 35 
— Order under S. 31 — Cannot be deemed 
to be one under S. 27 so as to be appealable 


under S. 35 (Nov) 292 
——S. 31 — See Ibid, S. 27 (Nov) 292 
——S. 35 — See Ibid, S. 27 (Nov) 292 


Motor Vehicles Act (contd.) 

———-§, 47 (1) — A. P. Motor Vehicles Rules, 
R. 212 — Provisions of S. 47 (1) and R. 212 
are mutually supporting — Rule 212 supple- 
ments S. 47 (1) and does not curtail its opera- 
lion (Oct) 258 (ŒB} 
—~---§, 58 — Renewal of permit — Owner- 
ship of bus with permit holder — Possession 
of bus with person who was plying the same 
on behalf of owner —- No ground for refusal 
of renewal of permit (Feb) 43 B 


-——~-§, 64-A — See also Defence of India 
Act (1971), S. 6 (4) (a) GD (Noy) 294 D 
———~-S, 64-A, Proviso I — Motor Vehicles 
Rules (1964), R. 196 — Revision against order 
of R. T. A. — Limitation — Computation of 
period — Starting point — Time spent in ob- 
taining copies if can be execluded 

(Nov) 294 A 
. 64-A — Motor Vehicles Rules (1964), 
R. 196 — The two provisions are not incon- 
sistent (Nov) 294 C 
——S. 68 — Rules under — Rule 212 — 
Trafficking in permits (Feb) 43 A 
—-——-Ss. 68-B, 68-C and Chap. IV-A — Over- 
riding effect of Chap. IV-A — State Trans- 
port Corporation—Framing of scheme under 


S. 68-C excluding other transport services 


emanantan 


without acquiring their undertakings — If 
ultra vires (Aug) 213 A 
S, 68-C and Chap. IV-A — See Ibid, 
S. 68-B (Aug) 213 A 


———§, 68-D — Authority hearing objections 
not bound by policy decision of Government 

(Aug) 213 B 
S, 68-D -— Order under. should be a 
speaking order — Failure to give reasons — 


Effect (Aug) 213 C 
——-S, 95 (1) (b), Proviso — Expression “‘con- 
tract of employment” — Does it cover an 
“owner” for making Insurance, Company 
liable under? No (May) 120 


5. 95 (1) (b) G) — Comprehensive policy 
— Policy requiring insurer to indemnify the 
insured against all sums legally payable by 
the insured in respect of death or bodily in- 
jury to any person in the event of accident — 
Is the policy wide enough to cover occupants 
of the car as distinquished from third parties? 
Yes (Dec) 310 B 
-———-§, 96 (1) — See Ibid, S. 110-A 

(Dec) 310 C 
———~S, 110-A — If the insurance policy is 
wide enough to cover occupants of the car, 
can compensation be awarded in proceedings 
under $. 110-A to such occupants? Yes. Sec- 
tion 96 (1) is no bar (Dec) 310 C 
———S, 110-D — Cross-objection — Is the 
cross-objection in appeal under S. 110-D main- 
tainable? No. 1968 ACJ 1 (MP); 1972 ACI 
403 (Delhi), Dissented from 

(Dec) 310 A 


Motor Vehicles Rules, R. 212 — See Motor 
Vehicles Act (1939), S. 68 (Feb) 43 A 


Partnership Act (9 of 1932), Ss. 5, 18, 19, 25 
— Promissory Note by managing partner of 


h 


_ *yavs TIndawar (A D*ho 


SUBJECT INDEX, 


Partnership Act (cenfd.) 

firm — Endorsement by holder — Suit by 
endorsee on the note against all partners — 
Maintainability —- Negotiable Instruments Act, 


S. 16 (2) (Dec) 307 
—~S. 18 — See Ibid, S. 5 (Dec) 307 
——S. 19 — See Ibid, S. 5 (Dec) 307 
——S. 25 — See Ibid, S. 5 (Dec) 307 
——S. 40 — Partnership consisting of two 
partners —- Agreement whereby one retires, 
whether a deed of dissolution or conveyance 
(Feb) 53 


Probation of Offenders Act (26 of 1958), S. 12 
— Would the benefit of S. 12 be available to 
a person who has been released after due 
admonition in a case to which S. 3 (a) of the 
Act does not apply? No (Oct) 264 


Road Transport Corporations Act (64 of 1950), 
S. 19 — See Mctor Vehicles Act (1939), Sec- 
tion 68-B (Aug) 213 A 
——§. 40 — See Motor Vehicles Act (1939), 
S. 68-B (Aug) 213 A 


Specific Relief Act (1 of 1877), S. 18 — Agree- 
ment to sell inam land entered into after Inams 
Abolition Act — Vendor obtaining grant of 
ryotwari patta — Vendee can enforce specific 
performance (Sep) 240 E (FB) 
——§. 22 — Laches — Delay — Two impor- 
tant considerations are length of delay and 
mature of acts done during the interval 

(Aug) 193 A 
———S. 22 (2) — Self-inflicted hardship — No 
relief can be claimed under this section 

(Aug) 193 B 
Specific Relief Act (47 of 1963), S. 13 — See 
T. P. Act (1882), S. 6 (a) (d) () and b) 

(Sep) 240 D (EB) 

——S. 19 (b) — Relief of specific performance 
— Defendant not a bona fide purchaser with- 
out notice of earlier agreements — Plaintiff 
is entitled to relief against him 

(Aug) 193 C 
Stamp Act (2 of 1899) 

See under Stamp Duty. 


STAMP DUTY 
—S5Stamp Act (2 of 1899), S. 61 — Revision — 
Forum (Mar) 83 A (ŒB) 
S. 61 — Revision — If to be heard by 
F. B. alone (Mar) 83 B (ŒB) 
~——Art. 12 — Arbitrators award in writing, 
given on oral agreement of reference — Does 
it require stamp under? No (Sep) 238 





Succession Act (39 of 1925), S. 63 — Proof 
of execution of will by testator 

(Jan) 13 A 
——S, 63 — Evidence Act (1872), S. 68 — 
Proof of execution and attestation of will — 


Registration if can be sufficient proof of at- 


testation (Jan) 13 D 
——S. 63 (c) — See Evidence Act (1872), 
S. 68 (Jan) 13 B 
———S, 214 — See 


(D bid. S. 370 


id Jan) 18 B 
(2) Civil P. C. (1908), S. 47 


( 
(Aug) 220 B 
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Succession Act (contd.) 

S. 214 (2) — Debt — Compensatior: 
amount payable under the Land Acquisition 
Act is a ‘debt’ within S. 214 (2) (Jan) 18 A. 
——Ss. 370, 214 — Succession certificate — It 
is mecessary even in the case of Muslims en- 
titled under Mohammadan Law to the 
‘matruka’ of a deceased (Jan) 18 B 


Tamil Nadu Estates (Abolition and Conversiom 
into Ryotwari) Act (26 of 1948) 
See under Andh. Pra. (Andh. Area) Estates. 
(Abolition and Conversion into Ryotwari} 
Act (26 of 1948). ° 
Tamil Nadu Hereditary Village Offices. Act 
(3 of 1895), S. 5 — See also Specific Relief 
Act (1877), S. 18 (Sep) 240 E (FBF 
——S. 5 — Andhra Pradesh (Andhra Area) 
Inams (Abolition and Conversion into Ryot- 
warl) Act (37 of 1956), Ss. 3 and 15 — Ser- 
vice inam tenure — Abolition and conversion 
of — When takes place — Its effect 
(Sep) 240 A (FBF 
—-S. 5 — Bar to transfer inam land — 
Effect of Andhra Pradesh Act 37 of 1956 —- 
Agreement by inamdar to sell land — Vali- 
dity — Word ‘Transfer in S. 5 — Meaning of 
| (Sep) 240 B (FB) 


Tamil Nadu Revenue Recovery Act (2 of 
1864), S. 52 — See Andhra Pradesh (Arrack 
Retail Vend Special Conditions of Licences): 
Rules (1969), R. 15 (1) (Jun) 157 A (FB): 


—--§,. 59 — See Andhra Pradesh (Arrack. 
Retail Vend Special Conditions of Licences) 
Rules (1969), R. 15 (1) (Jun) 157 A (EB) 
S. 65 — See Andhra Pradesh (Arrack 
Retail Vend Special Conditions of Licences} 
Rules (1969), R. 15 (1) (Jun) 157 A (FB) 


TENANCY LAWS 


—Andhra Pradesh (Andh. Area) Estates (Ab- 
olitton and Conversion into Ryotwari) Ac? 
(26 of 1948), S. 3 (b) — Lands regarding: 
which persons are entitled to ryotwari patta 
are excluded (Feb) 38 C 
S. 9 — See Tenancy Laws — Andhra: 
Pradesh (Andhra Area) Inams (Abolition and 
Conversion into Ryotwari) Act (1956), S. 3 
(Feb) 63: 
—~-§. 9-A — See Tenancy Laws -- Andhra 
Pradesh (Andhra Area) Inams (Abolition and’ 
Conversion into Ryotwari) Act (1956), S. 3 
(Feb) 63 
——§. 56 (1) (œ) (as applied to A. P.) — 
Scope and operation of —— Application under 
S. 56 (1) (c) for purpose other than S. 55 or 
56 (1) (a) or (b) — Section 56 (1) (c) has no 
application (Mar) 85 (FB} 
S. 59 — Claims unenforceable under — 
Against estate vesting in State — Section does 
not extinguish debts/liabilities of erstwhile 
land-holder (Feb) 38 D 


—Andh. Pra. (Andh. Area) Inams (Abolition 
and Conversion into Ryotwari) Act (37 of 

1956), S. 3 — See also 
(1) Tamil Nadu Hereditary Village Offices. 
Act (1895), S. 5 (Sep) 240 A, B (FB 

















£0 


Tenancy Laws — A. P. (Andhra Area) 
Inams (Abolition and Conversion into 
Ryotwari) Act (contd.) 

(2) T. P. Act (1882), S. 6 (a) (d) (& and (h) 
(Sep) 240 D (EB) 

—-——§, 3 — Andhra Pradesh (Andhra Area) 

Estates (Abolition and Conversion into Ryot- 

wari) Act (26 of 1948), Ss. 9 and 9-A — 

Village determined as not inam estate — No 


appeal against decision — Finality —- Noti- 
fication under S. 1 (4) held without jurisdic- 
cion (Feb) 63 


-——S. 15 — See Tamil Nadu Hereditary 
"Village Offices Act (1895), S. 5 

(Sep) 240 A (FB) 
-~~Andhra Pradesh (Andhra Area) Tenancy Act 
418 of 1956), S. 13 (a) — Equitable principle 
Of waiver applies to a proceeding under S. 13 
fa)” (Jun) 139 A (FB) 
S. 13 (a) — Petition is not maintainable 
df on date of petition the tenant is not in 
arrears (Jun) 139 B (EB) 


“Trade and Merchandise Marks Act (43 of 
1958), S. 27 (2) — Suit for passing off busi- 
mess name — Onus of proof — “One day Ele- 
€tric Drycleaners “and” only i-day Electric 
@ry-Cleaners” (Nov) 274 
‘Transfer of Property Act (4 of 1882), S. 3 — 
Machinery installed on land or building — 
‘lovable or immovable property — Test 
(Sep) 226 
S. 6 (a) (d) ( and (h) — Agreement to 
gell service inam land executed after coming 
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T. P. Act (contd.) 
into force of Inams Abolition Act — Validity 
— If can be specifically enforced 

(Sep) 240 D @B) 
-—-—-§, 53-A — Agreement of sale of service 
inam land — Benefit of S. 53-A — If available 
(Sep) 240 C (FB) 
——-S. 54 — See Tamil Nadu Hereditary 
Village Offices Act (1895), S. 5 

(Sep) 240 B (ŒB) 
——-S. 58 (c) — Mortgage by conditional sale 
or a sale with a condition of reconveyance 
— Construction of document — Facts to be 
taken into consideration (Sep) 232 A 


S. 112 — See Tenancy Laws — Andhra 
Pradesh (Andhra Area) Tenancy Act (1956), 





S. 13 (a) (Jun) 139 A (FB) 
Wakf Act (29 of 1954), S. 16 — See Ibid, 
S. 43 (Nov) 287 


——Ss. 43, 43-A, 16 — Mutawalli working 
effectively —- No recourse to S. 43 or 43-A — 
Cannot be directed to hand over charge te 
the Board or the Managing Committee 
(Nov) 287 


—--—S. 43-A — See Ibid, S. 43 (Nov) 287 


Words and Phrases — “Meeting” meaning of 
—- See Co-operative Societies —- Andhra Pra- 
desh Co-operative Societies Act (1964), S. 21-B 

(Feb) 49 


———‘Transfer’ —- See Tamil Nadu Hereditary 
Village Offices Act (1895), S. 5 
i (Sep) 240 B (FB) 
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AIR 1952 Hyd 43, Mohammad Maqdoon v. 
Chunilal — Over. AIR 1974 Andh Pra 
150 (FB) (Jun) . 

d{1957) 2 Andh WR 204, Chigurupati Venkata- 
subbiah v. Ravi Punnayya — Over. AIR 
1974 Andh Pra 85 (FB) (Mar). 

AIR 1960 Andh Pra 353 = (1959) 2 Andh 
WR 524, Official Receiver Nellore v. 
China Venkayya — Over. AIR 1974 
Andh Pra 271 (Oct). 

AIR 1960 Andh Pra 576, Lakshmikanta Rao 
v. Venkateswarulu — Held not good law 
in view of AIR 1967 SC 1233. AIR 1974 
Andh Pra 113 A (May). 

¢€1961) 2 Andh WR 312, Parasuramulu v. 
Suryanarayana Murthy — Over. AIR 
1974 Andh Pra 139 A (FB) (Jun). 


AIR 1964 Andh Pra 31 (Pt. C) = (1963) 2 
Andh WR 235, Ramachandra Rao v. 


Reversed jn. 


Andbra Pradesh (contd) 
Venkata Lakshminarayana — Over. 
1974 Andh Pra 139 A (FB) (Jun). 
(1968) 2 Andh LT 304, Balaiah v. Bhumaiah 
— Not Approved AIR 1974 Andh Pra 
150 (ŒB) (Jun). 
(1970) 77 ITR 318 (Andh Pra), Commr. of 


AIR 


A. P. v. Dhanrajgiri Raja — Revers. 


AIR 1974 SC 1366 B (Aug). 


(1972) W. P. No. 4991 of 1972 (AP) — Revers. 
AIR 1974 Andh Pra 92 A (Mar). 

AIR 1972 Andh Pra 252, G. M. S. C. Riy. 
Secunderabad v. A. V. R. Sidhanti — 
Partly Revers. AIR 1974 SC 1755 A 
(Oct). 

AIR 1973 Andh Pra 51, Teju Singh v. Shanta 
Devi — Revers. AIR 1974 Andh Pra 
274 (Nov). 


(1973) 1 Andh Pra LJ 103 — Revers. 
1974 SC 2089 (Nov). 
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1974 ANDHRA PRADESH 1 
(V 61 C 1) 


FULL BENCH 


N. KUMARAYYA, CG, J, GOPAL RAO 
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C. C G A. No. 3 of 1965, D/- 24-3- 
1971 on order of reference made by 
Venkatesam and Venkateswararao dd. 
D/~ 5-12-1969. 

Index Note:— (A) A. P. (Telangana 
Area) Money Lenders Act (5 of 1349 F), 
S. 9 — Question regarding non-maintsin- 
ability of suit under S. 9 — Duty of Court 
io frame issue. (X-Ref:— Civil P. C., 
O. 14 R. 1). 

Brief Note‘-— {A) Where in a suit 
relating to a loan the defendant questions 
the very maintainability of the suit 
under S. 9 on the ground that the plain- 
tiff is a money lender and he is carrying 
on ‘his business without obtaining a 
licenee under the Act, the framing of 
the issue in this regard and decision 
thereon is mandatory on the part of the 
Court, The decree passed without consi- 
deration of this main question is illegal. 
Whether or not the plaintiff is successful 
in proving his case is immaterial. 


(Paras 7. 20) 

Index Note:— (B) Civil P. C.. O. 20 

R. 4 (2) — Pronouncement of judgments 
— Duty of Court. 


Brief Note:— (B) While pronouncing 
judgments the Courts should apply their 
minds to the facts of the case and ` 
points at issue, and give a reasoned judg- 
ment thereon after duly evaluating the 
evidence adduced and after considering 
the contentions of the parties. Judgment 
not in conformity with O. 20. R. 4 (2) is 
Not a judgment at all. (Paras 8, 20) 
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Index Note:— (C) Evidence Act 
(1872), S. 33 — Plaintiff’s evidence re- 
corded prior to setting aside of ex parte 
decree — Admissibility of. (X-Ref:— 
Civil P. C.. O. 9 R. 13) 


Brief Note:— (C) Where an ex parte 
ecree is set aside, all proceedings which 
tock place subsequent to the stage of the 
non-appearance of the defendant leading 
to the decree are set aside and they are 
not binding on the defendant. Thus, the 
evidence of the plaintiff recorded by a 
trial Court in absence of the defendant 
prior to the setting aside of the ex parte 
decree is not legal evidence so as to at- 
tract the applicability of S. 33. Evidence 
Act. Hence it cannot be lookel into and 
made the basis of the judgment and 
decree at a fresh trial subsequently not- 
withstanding the fact that the fresh trial 
ls also ex parte. AIR 1956 Mad 633, Dis- 
sented from. Case Law discussed. 
(Paras 9, 10,14, 16, 19,20) 
Cases Referred: Chronological Paras 
ATR 1970 SC 1420, Kaloji Talusappa 
v. Khyanagouda 
AIR 1962 All 381 = 1962 All LJ 
305, Mst. Lakshmi Devi v, Rungta 
& Co. 
AIR 1957 Cal 170 = 61 Cal WN 184, 
Phani Bhusan Mukherjee v. Phani 


Bhusan Mukherjee 11 
AIR 1956 Mad 633, Doraiswami v. 
Palaniandi 5, 17 


AIR 1928 Mad 969 (2) = 55 Mad LJ 


262,  Selvarayan Samson v. 
Amalorpavanadham 5, 15 
(1912) 23 Mad LJ 273 = 12 Mad LT 
122, Solanalai Mudaliar v. Vad- 
malaj Muthiran 13 
S Srivastava, for Appellant; 


E. V. Venugopalachari 
Rao, for Respondent 
N. KUMARAYYA, C. J.:— This ap- 
peal arises out of a suit brought against 
the appellant herein for recovery of 
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amounts together with interest thereon 
alleged to have been advanced to him 
by way of accommodation on two occa- 
sions for which separate receipts were 


obtained. The suit was registered on 
13-9-1963. On 5-10-1963 which was the 
date fixed for the appearance of the 
defendant. the 3rd Additional Judge, 


City Civil Court at Secunderabad set 
the proceedings against him ex parte as 
he did not enter appearance in spite of 
service of summons and fixed the date 
for plaintiffs evidence as 9-10-1963. The 
plaintiff was the lone witness and the 
suit was decreed on that very day. 
Later the defendant applied for setting 
aside the ex parte decree by filing I. A, 
489 of 1963 which was allowed. He filed 
his written statement on 14-2-1964 
wherein he denied that any amount was 
advanced to him either on 29-10-1960 or 
on 30-11-1960 by way of loan or any 
interest was agreed to be paid thereon. 


He did not, however, deny the re- 
ceipts, which showed that the amounts 
were received “on account”. He stated 
that the plaintiff had suppressed the true 
facts and circumstances under which the 
said receipts came into being and had 
instituted a false suit. The true ‘state of 
facts, according to him, the defendant, 
is as follows: The State Talkies at 
Aurangabad was owned by Shah Nawaz 
Khan, the brother-in-law of the defen- 
dant. along with others, The defendant’s 
wife also had interest therein. The de- 
fendant looked after the affairs of the 
Talkies along with his brother-in-law. 
The plaintiff was interested in taking on 
lease the said talkies. He therefore ap- 
proached the defendant at Aurangabad 
in October. 1960. But the Talkies was 
already given on lease to one Babubhai 
Patel, The defendant explained to him 
that it was not possible to give the said 
talkies on lease to him as it was already 
leased out to others. The plaintiff then 
igi him that he would arrange with the 
essee, 


Thereafter, one day he called the 
defendant to Hyderabad and on 29-10- 
1960 it was agreed that the plaintiff 
would get the theatre vacated within 
6 months whereupon the theatre would 
be leased out to him. The plaintiff of- 
fered to pay Rs. 3,000/- by way of ad- 
vance to enable the owners of the talkies 
to meet the incidental expenses in get- 
ting the lease terminated. It was one of 
the terms of the agreement that in case 
his attempts in getting the theatre vacat- 
ed by the tenant failed, the said amount 
should stand forfeited and the plaintiff 
would have no right to claim back the same. 
The amount of Rs, 3,000/- was paid on 
29-10-1960 and it was utilised for the 
purpose for which it was paid. Later, on 
30-11-1960 the plaintiff again approached 
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the defendant and told him that he in- 
curred an expenditure of Rs. 4,000/- in 
attempting to get the lease terminated 
and also for purchase of equipment for 
the talkies in anticipation of getting the 
lease, He said that the whole amount 
would be adjusted later and requested 
the defendant to pass receipts for both 
the amounts. 


_ The defendant took the plaintiff at 
his word that they were needed for ad- 
Justment of accounts and executed the 
receipts. The efforts of the plaintiff to 
prevail upon the lessee to terminate the 
lease failed as a result of which the 
amount which was paid to the owners 
under the terms of the agreement became 
a forfeit Some time thereafter, the 
plaintiff revived his efforts. He sent a 
letter of a common friend in August 1962 
by registered post which was acknow- 
ledged by the defendant. A doubt was 
expressed therein that the defendant had 
a secret hand in the failure of the lease 
deed. In reply to the said registered 
letter, the defendant sent the telegram 
relied on by the plaintiff dated 14-9- 
1962. saying that he required two 
months’ time to come and explain. Act- 
cordingly the defendant went to Hydera- 
bad in November along with some com- 
mon friends and businessmen and ex- 
plained to the plaintiff that he had noth- 
es to do with the failure of the lease 

eed. 


The plaintiff, thereupon, told him 
that he had already lost Rs. 7,000/- and 
that he was very much interested in the 
said theatre He then put forth a fresh 
proposal of equal partnership. The terms 
and conditions of equal partnership were 
settled but they were to be implemented - 
only if the tenant vacates the premises 
and settles accounts for which it was 
agreed that both parties should make 
efforts, It is the case of the defendant 
that after the defendant left the place 
after this settlement typed agreement 
along with a carbon copy was sent by 
the plaintiff to the defendant for his 
signature and the defendant retained the 
carbon copy and sent back the original 
to the plaintiff after affixing his signa- 
ture on behalf of the State Talkies, 
Aurangabad. The defendant tried his 
best but the lease could not be terminat- 
ed. The plaintiff sent various letters to 
the defendant asking about his efforts in 
getting the tenant vacated bv consent. 


As the efforts for terminating the 
lease could not fructify. the tease in 
favour of the existing tenant had to be 
renewed. As a result it is said that this 
false suit has been brought. The defen- 
dant raised an objection with regard to 
the admissibility of the receipts and 
pleaded further thatontheaverments cf 
the plaintiff, the suit transaction falls 
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within the purview of the A. P. (Telan- 
gana Area) money Lenders Act (Act V 
of 1349 F.) and as the plaintiff had no 
money lending licence during the period 
the loan is alleged to have been advanc- 
ed and has not maintained accounts in 
accordance with the provisions of the 
Act, the suit is liable to be dismissed. 


2. Thus, the defence raised 
against the suit. in short. is that the 
transaction in question by its nature is 
not one of loan nor were the receipts 
which in terms show “on account” execut- 
edon that basis. The telegram relied on 
also did not contain any promise to pay: 
nor the question of interest did ever 
arise. The transaction was altogether 
different from the one as described in 
the plaint, The defendant is in no way 
liable for refund of Rs. 3,000/- under the 
terms of the contract and he has not at 
all received Rs. 4000/-. The receipts are 
inadmissible in evidence and the suit 
is lable to be dismissed under the clear 
provisions of the A. P. (Telangana Area) 
Money Lenders Act. 


3. On the basis of these pleadings, 
the following issues were settled'— 

1, Whether the plaintiff is entitled 
for the amount claimed? If so, for what 
amount and from whom? 

_2. Whether the receipts on which the 
plaintiff relies upon are executed in the 
circumstances mentioned in the written 
statement? 


3. To what relief is plaintiff entitled? 
The first issue is not precise and clear. 
The issues, as framed. do not comprehend 
the whole case. No issue under the 
A. P. (Telangana Area) Money Lenders 
Act has been framed even though it is 
obligatory on the Court to frame such an 
issue under the mandatory provisions of 
the Act. 


4, After the issues were framed 
and time was given for filing documents, 
an interlocutory application was filed by 
the defendant calling upon the other 
party to produce certain documents. Even- 
tually another interlocutory application 
was filed under Order XI, Rule 21 
C. P. G Thereafter further time was 
given for filing additional written state- 
ment. The defendant and his pleader 
were absent on 17-8-1964 and 20-8-64. 
No additional written statement was filed. 
The case was posted to §-9-64 for 
trial and on that day the following order 
was made:— 

“Plaintiff and his pleader present. 
They are ready. Defendant absent. His 
pleader is absent. No representation for 
defendant. Defendant set ex parte. The 
ex parte evidence is already on record. 
Suit claim is proved. The suit is decreed 
as prayed for with costs.” 

5. It may, thus, be seen that 
though the case was posted for trial. no 
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witness was examined and the case was 
decided on the material or evidence which 
Was brought on record on 9-10-1963 in 
the absence of the defendant and on the 
basis whereof an ex parte decree was 
passed which has been subsequently on 
10-12-1963 itself set aside, The defendant’s 
contention has been that the evidence 
recorded in his absence which formed the 
basis of the previous ex parte decree 
cannot be legal evidence once the said 
ex parte decree is set aside so that it 
may be used against him at any sub- 
sequent stage of the suit. This conten- 
tion he has raised in appeal. Of course, 
he could file a review petition before 
the trial court itself. Further he could 
take steps for setting aside the ex parte 
decree in question showing sufficient cause 
for his non~appearance. But he has not 
chosen to adopt either of these remedies 
open to him. He has adopted the remedy 
of appeal instead. 


The question then for consideration is 
whether the passing of decree, ex parte 
though it may be, was justified by the 
material on record, When the appeal 
came up before the singile Judge 
the main question that arose for con- 
sideration was whether the evidence re- 


‘corded in the absence of the defendant 


on the basis whereof an ex parte decree 
was passed, can, after the said ex parte 
decree is set aside, still validly form the 
basis of a judgment and decree ata 
fresh trial. As the learned Judge was of 
the view that there was some conflici of 
views in this behalf between the two 
decisions of the Madras High Court in 
Selvarayan Samson v. Amalorpavana- 
dham, AIR 1928 Mad 969 (2) and Dorai- 
swami v. Palaniandi. AIR 1956 Mad 633 
he referrred the matter to a Division 
Bench. The Division Bench in turn re- 
a the following question to the Full 
ench: 


“Whether the evidence recorded by 
a trial Court in the absence of a defen- 
dant prior to setting aside an ex par 
decree onan application made by the 
defendant under Order IX, R-13 is not 
legal evidence which could be looked in- 
to and made the basis of a judgment and 
decree at a fresh trial.” 
The learned Judges did not refer the 
above question alone for opinion; but re- 
ferred the whole case for disposal. 


6. In this premises it becomes 
necessary for us not to confine our 
attention to the limited question posed; 
but deal with the entire appeal. For that 
reason we have taken care to set out 
the facts in some detail. 


7. We are not at all satisfied with 
the manner in which the case has been 
dealt with by the trial court. One of the 
important functions of the trial court is 
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to settle all necessary issues, whether of 
fact or of law. arising out of the plead- 
ings. If a question is raised that the suit 
is not maintainable under certain provi- 
sions of law. the court cannot afford to 
lose sight of this material proposition 
which goes to the root of the matter. 


It thas to necessarily frame an issue 
in that behalf. It is surprising that the 
trial Court failed to notice that the 
plaint itself elicits that question and the 
written Statement pointedly raises that 
issue and the Statute referred to enjoins 
that the court shall frame and decide 
the issue. 


The suit, having regard to the aver- 
ments contained in the plaint, was for 
recovery of loans advanced on interest at 
Secunderabad where the A. P. (Telangana 
Area) Money Lenders Act was in force. 
Of course, in para. 9 it has been averred 
that the Money Lenders Act is not ap- 
plicable. But the Court is not absolved 
from the duty to frame an issue under 
the mandate of the Statute, Indeed, the 
defendant in para 11 has averred that the 
Money Lenders Act does apply and the 
suit is liable to be dismissed. Section 9 
of the A. P. (Telangang Area) Money 
Lenders Act (V of 1349 F.) contains the 
following mandatory provision‘'— 


“o. Notwithstanding anything con- 
tained in any law for the time being in 
force, in every suit relating to a loan: — 

(1) the Court shall frame and decide 
the issues whether the money-lender is 
a money-lender as defined in sub-sec- 
tion (7) of Section 2, and whether he has 
complied with the provisions of Sec- 
tion 3 and of clauses (a) and (b) of sub- 
section (1) of Section 5 and sub-sec- 
tions (1) and (2) of Section 6; 

(2) If it is proved that the plaintiff 
is a money-lender as defined in sub-sec- 
tion (7) of Section 2, but does not hold 
a licence granted under Section 3, the 
Court shall dismiss his suit; 

(2-A) if it is proved that the money- 
lender has not complied with the provi- 
sions of clause (a) of sub-section (1) of 
Section 5, or of sub-section (1) of Sec- 
tion 6 or of Section 8 and the plaintiffs 
claim is established in whole or in part, 
the Court may. in the circumstances of 
the case, disallow the whole or any por-. 
tion of the interest due and may disallow 
the cost wholly or in part; 

(3) if it is proved that the money- 
Iender has not furnished the debtor with 
a statement of account in accordance with 
the provisions of clause fb) of sub-~sec- 
tion (1) of Section 5 or of sub-section (2) 
of Section 6, the Court shall, in comput- 
ing the amount of interest, exclude the 
interest in respect of every period for 
which the money-lender has not furnish- 
ed me debtor with the statement of ac- 
count, 
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Provided. that if the money-lender 
has, after the prescribed time, furnished 
the statement of account and the Court 
is satisfied that there was sufficient cause 
for not furnishing the statement earlier, 
the court may, in spite of such default, 
include such period or periods for com- 
puting the interest. 


Explanation  ..s... eserse —eveves ae 
It is clear from the above provision that 
framing of an issue and decision of the 
same was obligatory on the part of the 
Court. No such issue was settled nor was 
this aspect of the case considered. Indeed, 
if the plaintiff was a money-lender and 
did not possessa licence atthe time when 
he advanced the amounts, the Court has 
no other choice but to dismiss the suit. 
Merits of the case do not then come up 
for consideration at all. Even if the 
claim is otherwise proved, the suit has 
to be necessarily dismissed for want of 
licence, This position in law is not open 
to doubt or dispute. As observed in 
Kaloji T'alusanpa v. Khyanagouda, AIR 
1970 SC 1420 if the plaintiff at the date 
of the transaction was carrying on busi- 
ness as money-lender without a licence, 
the court is bound to dismiss the suit for 
recovery of the amounts advanced as 
money-lender. Notwithstanding such a 
provision under the Money Lenders Act 
the trial Court had failed to comply with 
this mandatory provision. The ex parte 
decree as passed without consideration of 
this basic material question must, there- 
fore, be set aside. The appeal has to be 
allowed and the case remanded on this 
very basis. 

8. The irregularities committed 
by the trial Court do not stop at that. The 
judgment that it has given does not con- 
form to the provisions of Rule 4 (2) of 
Order XX, C, P, C. at all. Whereas a 
judgment shall contain a concise state- 
ment of the case, the points for determina- 
tion, and the decision thereon, we search 
in vain for any of these essentials in the 
impugned judgment. It is no judgment at 
all. The provisions of Rule 4 (2) have a 
set purpose. The form is designed to en- 
sure that while pronouncing the orders 
or judgments, the Courts do not act 
mechanically, They should apply their 
minds to the facts of the case and the 
points at issue and give a reasoned 
judgment thereon so that not only their 
own conscience may be satisfied but also 
the litigants should have satisfaction that 
all their evidence has been evaluated and 
their contentions and arguments duly 
considered, This is of vital importance 
inasmuch as the whole edifice of confi- 
dence of the litigants in Courts is built 
upon the quality of judgments. The 
Courts. therefore, have to necessarily take 
care that their judgments conform to the 
provisions of law and are products of 
Sound reasoning. In the instant case the 


or 
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judgment of the trial Court which we 
have extracted above is no judgment at 
all The appeal must be allowed on that 
basis also. 

9. Then again the so-called judg- 
ment of the Court suffers from a further 
defect. It is based upon material which 
is inadmissible in evidence. In fact that 
is the main grievance of the defendant 
and the case has come before this Full 
Bench for a pronouncement thereon as 
well. It is no doubt true that the proceed- 
Ings against the defendant were set ex 
parte under Order IX, Rule & C. P. C. 
after issues were framed in the case. 
But that does not mean that the defen- 
dant should suffer decree by mere reason 
of his absence, The fact that Rule 6 of 
Order IX. C. P. C. permits the proceed- 
ings to be set ex parte does not dispense 
with the proof of the case, The meaning 
of “ex parte” being “in the absence of”. 
all that follows from the order setting 
proceedings ex parte is that the proceed- 
ings which had to continue otherwise in 
the presence of the party may now be 
continued in his absence. 


The absence of the defendant thus 
does not dispense with the responsibility 
of the plaintiff to prove his case to the 
Satisfaction of the Court. He has to dis- 
charge his onus in the same way as he 
should have done in the presence of the 
defendant, He has to prove his case with 
the help of the material which is legal 
evidence. His burden is in no way lighten- 
ed by the absence of the defendant. In 
fact the responsibility of the Court also 
has increased as it has to reach its con- 
clusions without the assistance of the 
defendant who, if present, would have 
raised all questions with regard to admis- 
sibility of evidence and cross-examined 
the witnesses and advanced arguments 
in his favour, The Court cannot pass a 
Sudgment in favour of the plaintiff unless 
the suit is maintainable, the claim as set 
up is established by the material on re- 
cord and the reliefs claimed can be law- 
fully granted. 


It is not open to the Court to form 
its opinion on material which is not legal 
and reliable evidence. Indeed, the evi- 
dence that may be given in any suit or 
proceeding as per the provisions of Sec. 5 
of the Evidence Act is of the existence or 
non-existence of facts in issue or of re- 
levant facts as declared to be relevant 
under the provisions of the Evidence Act 
and of no others, It is thus clear that the 
provisions of the Indian Evidence Act 
would determine the question of the ad- 
missibility of any material in evidence. 
In the instant case, it may be seen that 
the Court has based its Judgment on the 


testimony of the plaintiff which was: re~. 


corded in the absence of the defendant 
before the ex parte decree was set aside. 
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The question is whether this testimony 
could be read as evidence even after the 
ex parte decree is set aside merely on the 
basis that subsequently the defendant ab- 
sented himself and the proceedings are 
set ex parte against him once again. If 
that testimony is admissible evidence and 
can be lawfully used against the defen- 
dant his presence or absenée, of course, 
would make little difference, 


The question therefcre is: can the 
previous statement on oath of the plain- 
tiff recorded in the absence of the defen- 
dant before the ex parte decree was pass- 
ed be used per se as legal evidence 
against the defendant at a later stage 
after the ex parte decree is set aside. Of 
course, no such question would have ari- 
sen had the plaintiff been called once 
again and his statement recorded even 
though it may be in the absence of the 
defendant as the proceedings were set ex 
parte. As already noticed, after the pro- 
ceedings were set ex parte for a second 
time, the Court has not recorded any 
evidence in the case; but relied only on 
the material including the testimony of 
the plaintiff which formed the basis of 
the earlier ex parte decree which was set 
aside. The legal effect of setting aside 
the ex parte decree is that all that was 
done from the date of the defendant's 
non-appearance in Court becomes non est 
as against him. Therefore it can no longer 
bind him. 

The result would be that, that testi- 
mony cannot be used as evidence by its 
own force against the defendant unless 
it be so permitted under any of the 
provisions of the Evidence Act. Of 
course, the testimony of the plaimtiff re- 
corded when the proceedings were ex 
parte constituted evidence in the case. 
Indeed it was the statement of a witness 
in a judicial proceeding But the natural 
result of the ex parte decree being set 
aside was that the parties were relegated 
back to the same position as they occupi- 
ed before the non-appearance of the 
defendant, That testimony mno longer 
remained as evidence in the case there- 
after. Nevertheless it may be used as 
evidence if the Indian Evidence Act per- 
mits so. Section 33 of the Evidence Act 
is the relevant provision which deals 
with this aspect, It reads thus:— 


“33. Evidence given by a witness in 
a judicial proceeding, or before any 
person authorised by law to take it, is 
relevant for the purpose of proving. in 
a subsequent judicial proceeding or in a 
later stage of the same judicial proceed- 
ing, the truth of facts which it states, 
when the witness is dead or cannot be 
found, or is incapable of giving evidence, 
or is kept out of the way by the other 
party, or if his presence cannot be ob- 
tained without an amount of delay or 
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expense which, under the circumstances 
of the case, the Ceurt considers un- 
reasonable: 

“Provided:— 

that the Proceeding was between the 
same parties or their representatives in 
interest: 

that the adverse partv in the first 
proceeding had the right and opportunitv 
to cross-examine: 

that the questions in issue were sub- 
stantially the same in the first as in the 
second proceeding ot EETA 
This provision embodies in itself the rule 
of best evidence as well fior it prohibits 
secondary evidence of the testimony ofa 
witness given at an earlier stage to he 
admitted in the later stage of the same 
proceeding unless the requisite conditions 
warranted by the section are satisfied. 
According to the said provision the evi- 
dence of a witness in a judicial proceed- 
ing may be used in a subsequent judicial 
proceeding or at a later stage of the same 
judicial proceeding in cases where the 
witness is dead or cannot be found or is 
incapable of giving evidence or is kept 
out of the way by the other party or his 
presence cannot be obtained without an 
amount of delay or expense which may 
be unreasonable in the circumstances of 
the case. The proviso lays down further 
conditions viz. that the proceedings in 
which it is to be used should be between 
the same parties or their representatives 
in interest, the adverse party must have 
had the right and opportunity to cross- 
examine in the first proceeding and the 
questions in issue are substantially the 
Same in both the proceedings. 

10. None of the conditions of 
substantive Section 33 is satisfied in this 
ease. The said material therefore cannot 
he said to be relevant or admissible piece 
of evidence and having regard to the man- 
date of Section 5 of the evidence Act 
read with Section 33, it cannot be read 
as evidence in the proceedings of the 
same case at a later stage after the ex 
parte proceedings in which the testimony 
Wag recorded were set aside. 

11. In Phani Bhusan Mukherjee 
v. Phani Bhusan Mukherjee. AIR 1957 
Cal 170 one of the questions which came 
up for consideration by the learned 
Judge was whether the material which 
was before the Court at the time of the 

passing of an ex parte decree on 29-5- 
1952 could be utilised for purposes of 
passing another ex parte decree on 2nd 
December, 1954. The learned Judge ob- 
served that when the ex parte decree 
was set aside by an order dated 3rd 
March, 1953, the effect thereof would be 
that all proceedings subsequent to the 
stage of defendant’s non-appearance on 
29th May, 1952 would no longer be 
binding. ‘In other words, as the defen- 
dant’s non-appearance was condoned by the 
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setting aside of the ex parte decree, the 
evidence recorded in his absence will not 
also be admissible against him.” 

12. This view was followed by 
the Allahabad High Court in Mst. 
Lakshmi Devi v. Rungta & Co. AIR 
1962 Ail 381. There the question was 
whether the statement of the plaintiffs 
witness recorded on 25th August 1949 in 
the absence of the defendant resulting in 
an ex parte decree can be admissible in 
evidence at a later stage after the ex 
parte decree has been set aside and can 
form the basis of a decree. Srivastava J. 
speaking for the Court observed thus: 

“A decree can be passed against the 
defendant only on admissible material 
and any evidence produced in his absence 
cannot be utilised against him and treat- 
ed admissible material. The earlier ex 
parte decree against the appellants hav- 
ing been set aside they became entitled 
to be relegated back to the stage at 
which they were absent and could insist 
that everything which had been done 
in their absence should be done again 
in their presence......... 

On the basis of the evidence recorded 
in their absence, the decree in question 
heats not, therefore. be passed against 

em.” 


13. In this connection we may 
also refer to the observations of the 
Madras High Court in Solanalai Mudaliar 
v. Vadamalai Muthiran, (1912) 23 Mad 
LJ 273 where referring to the question 
whether an instrument which was not 
admissible in evidence was admitted in 
evidence taken ex parte and be made 
admissible in evidence after the ex parte 
ee was set aside, Sundara Aiyar, J. 
said:— 

“Tt was at the ex parte trial, that the 
note was admitted in evidence ........... 
When the promissory note was put in at 
the second trial the document did not 
remain as evidence. The whole ex parte 
proceeding has been set aside and the 
trial of the suit had to commence de novo. 
I am of opinion that Section 36 (Stamp 
Act) applies only to a case where what is 
in evidence is sought to be ee 
by a party who objects that the evidence 
was wrongly admitted. But here the 
promissory note had to be tendered in 
evidence again at the second trial as the 
previous proceedings proved abortive in 
law when they are set aside.” 

14. This again confirms the view 
that the result of setting aside an ex 
parte decree is that all the proceedings 
taken from the stage of non-appearance 
of the defendant become ineffective. 

15. A like question arose before 
the Madras High Court in AIR 1928 Mad 
969 (2) (Supra). speaking for the Court, 
Ramesam, J, observed thus'— 

“When we set aside the ex parte 
decree, we really set aside all proceed- 
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ings from the stage of his non-appe- 
arance.” 


16. These observations, with. great 
respect, contain the correct exposition of 
law. It follows that where an ex parte 
decree is set aside, all the proceedings 
which took place subsequent to the stage 
of the non-appearance of the defendant 
leading to the decree are set aside and 
they are not binding on the defendant. 


17. It is however, pointed out 
that the Madras High Court struck a dif- 
ferent note in AIR 1956 Mad 633 (Supra). 
It may be noticed there Rajamannar, 
C. J. speaking for the Court cited with 
approval the observations in both the 
earlier cases of that Court. In fact re- 
ferring to the observations of Ramesam, 
J. viz, “When we set aside the ex 
parte decree, we really set aside all 
proceedings from the stage of his non- 
appearance.” the learned Chief Justice 
observed thus:— 

“Strictly speaking, this is true in the 
sense that the absentee defendant is not 
bound by proceedings, which had taken 
place in his absence. Such proceedings 
have not become final as against him.” 
Having accepted the legal proposition, 
the learned Judge further observed:— 


“these decisions however, do not 
prevent the plaintiff choosing to treat 
the evidence given by him at the ex 
parte trial as evidence after the ex parte 
decree had been set aside and a fresh 
trial had commenced. 


Of course, the defendant would have 
the right to cross-examine the witnesses, 
who had been examined on behalf of the 
plaintiff, but it will be an idle farce, if 
it is necessary that the plaintiff should 
re-examine the witnesses already examin- 
ed to repeat what they had said already. 
The plaintiff can very well inform the 
Court that the prior evidence may be 
taken to he the evidence tendered 
after the fresh trial had commenc- 
ed. That is what should be deem- 
ed to have happened in this case. 
Instead of the plaintiff calling the two 
witnesses, he tendered their evidence 
already taken as evidence at the fresh 
trial and, without any objection, the 
Court accepted that evidence.” 


18. The learned Chief Justice 
further observed: 

“Tt is obvious that the only con- 
sideration is that no prejudice should be 
caused to the defendant. In the case 
before us, the defendant cannot obviously 
complain of any prejudice, because he 
never chose to participate in the trial. 
The decree appealed against is perfectly 
valid.” 

19. It is obvious that so far as 


the main proposition is concerned even 
the latter Bench of the Madras High 
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Court is in full agreement with the 
earlier decisions of the same Court and 
also with the view expressed by the Cai- 
cutta and Allahabad. Hish Courts. Never- 
theless it is of the view that the evidence 
recorded at the earlier stage need not be 
recorded onceagainand may be straight- 
way read as evidence. The reason given 
is that recording of evidence once again 
will be an idle formality. With respect, 
we beg to differ from this view for, un- 
less the material to be relied on is 
levant under the provisions of law it 
cannot be admissible in evidence. The 
previous statement of a witness cannot 
be relevant and be used as evidence at 
the subsequent stage of the same pro- 
ceedings unless it satisfies the conditions 
of Section 33 of the Evidence Act. 


When once we held thai all the pro- 
ceedings that have taken Plac iz the 
absence of the defendant, by reasoz of 
setting aside the ex parte decree became 
non est or not binding, in reason and 
justice the same material cannot be legi- 
timately used against the defendant un- 
less it is permissible under any provi- 
sions of law. It is necessary that the 
material that should form the basis of 
the decree must be material which may 
be treated as legal and admissible evi- 
dence, The testimony of the witnesses 
did not Satisfy the conditions of Section 
33 of the Evidence Act and it could not 
be deemed to be legal evidence. In this 
view of the matter we are of the view 
that the testimony of the plaintiff which 
was recorded prior to the setting aside 
of the ex parte decree in the absence 
of the defendant cannot be treated as 
evidence in disregard of the provisions 
of Section 33 of the Evidence Act. 


20. The result of the above dis- 
cussion is that having regard to the facts 
and circumstances of the present case, 
the trial Court was not justified in pass- 
ing a decree in favour of the plaintiff. 
Firstly when the ground under the Money 
Lenders Act was raised, unless it be prov- 
ed that the said Act had no application 
or if applicable the plaintiff had com- 
plied with the requisite provision, the 
Court could not go into the merits to 
Pass a decree in favour of the plaintiff. 
Secondly, even otherwise when the plain- 
tiff had not brought on record material 
which is legal and admissible evidence, 
no decree could be passed in his favour. 
Certainly the testimony of the plain- 
tiff recorded at an earlier stage _when| 
the proceedings were ex parte was not 
legal evidence after the ex parte pro- 
ceedings or decree was set aside. Lastly, 
the judgment. given by the Court was 
no judgment in the eye of law. For all 
these reasons the appeal must be allow- 
ed, the ex parte decree should be set 
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aside and the Court should be directed 
to proceed with the case from the stage 
the proceedings were set ex parte against 
the defendant and dispose of the suit in 
accordance with law. The appeal is ac- 
cordingly allowed. The costs of this ap- 
peal shall abide the result of the suit. 
Appeal allowed 


AIR 1974 ANDHRA PRADESH 8 
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KONDAIAH AND LAKSHMAIAH Jd. 

The Central Wareousing Corpora- 
tion, New Delhi, Appellant v. Central 
Bank of India Ltd. Hvderabad. and an- 
other. Respondents, 

C. C. C. Appeal No. 70 of 1969. D/- 
16-2-1972. 

Index Note:— (A) Contract Act (1872), 
Section 161 — Transferee-holder of ware- 
house-deposit receipt can sue. 


Brief Note:— (A) Where the ware- 
house has passed a receipt in favour of the 
depositor of goods who has in turn endors- 
ed it to a bank for the purpose of a loan, 
the bank is entitled to sue the warehouse 
for the debt due and payable by the de- 
positor and recover that amount by virtue 
of its being the transferee of the receipt. 
Such a suit is governed by Article 70 of 
the Limitation Act and not by Article 113. 
(X-Ref— Limitation Act (1963), Articles 
70. 113). (Paras 7. 8. 11, 13) 


Index Note'— (B) Hyderabad Area 
Warehouses Rules (1959), Rule 16 — Pro- 
vision regarding sending of copy of notice 
to the prescribed authority is only direc- 
tory and not mandatory. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1966 Andh Pra 218 = (1964) 2 

Andh WR 144, Union of India v. 

Vazir Sultan & Sons 13 
AIR 1954 Mad 101 = (1953) 2 Mad 

LJ 502. Ahilvamba Chatram v. R. 

Subramania 13 
AIR 1918 Mad 1111 = ILR 40 Mad 

767 = 18 Cri LJ 426, Pichu Vadiar 

v. Secy. of State for India in coun- 


Cl 
AIR 1916 Cal 869 = 34 Ind Cas 959 
Gangahari Chakrabarti v. Nabin 
Chandra Banikva 13 
(1902) ILR 24 All 27 = 28 Ind App. 
927 (PC). Asghar Al Khan v. 
Khurshed Ali Khan 13 

G. Ramachandra Rao and J. K. Hira- 
nandanj. for Appellant: R. Vaidvanadhan 
for Respondent No. 1. 

KONDAIAH, J.:—— This appeal by 
the Central Warehousing Corporation. the 
ənd defendant, is directed against the 
judgment and decree. passed against it 
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and in favour of the . Central Bank of 
India in O. S. No. 14 of 1966 by the Chief 
Judge. Citv Civil Court. Hyderabad at 
Secunderabad for the recovery of a sum 
of Rs. 54,311-13 p. with interest at 6% 
from 1-7-1966. 


2. The Central Bank of India Ltd. 
the ist respondent herein, claimed the suit 
amount against the ist defendant, Gali 
Krishnamurthi who borrowed certain sums 
of money on cash Credit Key Loan Ac~ 
count. The ist defendant has endorsed 
several warehouse receipts including 
Exs. A. 53 and A. 54 obtained by him 
from the appellant. The claim of the 
plaintiff against the 1st defendant is in 
respect of the sums borrowed by him from 
the bank and in so far as the 2nd defen- 
dant is concerned, the plaintiff’s claim is 
based on the receipts Exs. A.53 and A. 54 
given by the Warehouseman to the Ist 
defendant. The right to claim the value 
of the goods covered by Exs. A.53 and 
A. 54 has accrued to the plaintiff on ac- 
count of the endorsements made by the 
depositor. the 1st defendant in its favour. 
The lst defendant was ex parte in the 
trial court. The suit was resisted bv the 
appellant contending inter alia that 
was not maintainable for failure to issue 
the statutory notice, thatthere was no 
cause of action against it and that the 
suit was barred by limitation. The plain~ 
tiff examined its Chief Agent as P. W.f 
and P. Ws. 2,3 and4 and filed Exs. Ai 1 to 
oo in support of its case. The 2nd defen- 
dant examined Ws. 1 to 4 and 
filed Exs. B. I to B.9 to substantiate 
its defence. The trial Court framed as 
many as about 9 issues. On a considera- 
tion of the entire material on record, it 
found in favour of the plaintiff on all the 
material issues and decreed the suit as 
prayed for. Hence. this appeal. 


3. Sri Ramachandra Rao and ‘Sri 
J. K. Hiranandani. the learned counsel for 
the appellant. pressed upon us that there 
was no cause of action against the appel- 
lant, that the suit was barred bv limita- 
tion at least in so far as the claim on the 
basis of Ex. A.54 is concerned, that the 
suit is not maintainable as it failed to com- 
ply with the provisions of Rule 16 of the 
Hyderabad Area Warehouses Rules 1959, 
that there was fraud committed bv the 
ist defendant on T. Rajagopalan. the then 
Warehouseman at Hyderabad. that T. 
Rajagopalan is a necessary party and 
that the suit. in anv event, should be dis- 
missed. This claim of the appellant has 


‘been resisted by Mr. Vaidvanadhan. the 


learned counsel for the onlaintiff-decree 
holder contending inter alia that there is 
no merit in anv of the contentions raised 
by the appellant and the Court below has 
rightly decreed the suit against the de- 
fendants 1 and 2. 


tentions of the 


{covered bv the receipts. 
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á» On. the facts and in the cir- 
cumstances and upon the respective con- 
parties, the following 
questions arise for determination: 

1. Whether there was cause of action 
against the 2nd defendant for the suit as 
framed by the respondent-plaintiff? 

2. Whether the suit was barred by 
limitation? 

3. Whether the suit is maintainable or 
is liable to be dismissed on the ground 
that Rule 16 af the Hyderabad Area Ware- 
houses Rules. 1959 has not been complied 
with? 

4. Whether the suit is liable to be 
dismissed on the ground that fraud had 
been committed by the ist defendant on 
the then Warehouseman in obtaining 
Exs. A.53 and A.54 without actually de- 
positing the goods as specified therein? 

5. Whether T. Rajagopalan is a neces- 
sarv or proper party to the suit? 

5. We shail take up the questions 
seriatim. 

6. The contention of Mr. Hiranan- 
dini pertaining to cause of action against 
his client is three-fold: 

(i) that no cause of action had ac- 
erued to the plaintiff to sue the 2nd de- 
fendant for the recoverv of the amount 
due and payable to it by the Ist defen- 
dant on account. 

(ii) that the plea as evident from 
paragraph 10 of the plaint is defective 
and. therefore. the suit in so far as the 
2nd defendant is concerned. must be dis- 
missed; and 

(iii) that in any event. the claim 
against the 2nd defendant should be re- 
stricted tothe loss as per the value of the 
contents of the two receipts Exs. A.53 and 
A.54 but not more than that. 


T. Admittedly, the plaintiff-bank 
is entitled to sue the Ist defendant for the 
recovery of the amount of Rs, 54.311-13 p. 
borrowed by him on account from time 


to time from it (plaintiff-bank) 
The plaintiff, being the endorsee 
of the warehouse’ receipts issued 
by the 2nd defendant. is also 


competent to sue the 2nd defendant for 
the recovery of the value of the goods 
The cause of 
action for the suit against the Ist defen- 
dant is the origina] debt due on account. 
As the amount sought to be recovered in 
the suit js one and the same. the present 
suit against the defendants 1 and 2 has 
been filed. 


8. It is true that the pleading in 
this regard is not very specific. It could 
have been drafted in a better manner. 
However, it cannot be sais that the basis 
for the claim of the pvlaintif{ against the 
2nd defendant is not indicated therein. As 
seen from the averments in paragraph 10 
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of the plaint. the second defendant is 
sought to be made liable for the amount 
due and payable by the ist defendant to 
the plaintiff-bank on the hasis of the 
Warehouse receipts issued by the Ware- 
houseman of the appellant. which have 
been endorsed in favour of the plaintiff bv 
the depositor. the 1st defendant. The 
sum and substance of the nleading is that 
what the Ist defendant could have re- 
covered from the 2nd defendant on the 
foot of Exs. A.53 and A.54 is sought to be 
recovered by the plaintiff-bank by virtue 
ofits being the endorsee of these receipts. 
Admittedly, the 2nd defendant is Hable 
to be sued for the recovery of the value 
of the goods covered . bv EX. 
A.53 and A.54. The transferee of those re- 
ceipts would certainly be entitled to re- 
Cover the same as he steps into the shoes 
of his transferor. The plaintiff can recover 
the amounts due and payable by the Ist 
defendant as per the accounts maintained 
by it. The plaintiff is also entitled to pro- 
ceed against the 2nd defendant for the 
debt due and payable by the lst defen- 
dant and recover that amount by virtue 
of its being the transferee of Exs. 4.53 
and A.34. Admittedly, the plaintiff is en- 
titled to file a single suit against the de- 
fendants 1 and 2. It is not permissible 
in this case to file different suits against 
the defendants 1 and 2 as the amount 
sought to be recovered is one and the 
same, 


9. That apart, the 2nd defendant 
has in no way been prejudiced 
by the present suit. It is not 
the case of the plaintiff that the 2nd de- 


fendant is liable to pav more than the 


value of the goods deposited with it pur- 
suant to Exs. A.53 and A.54. The value 
of the goods under Exs. A.53 and A.54 
would come to more than Rs. 60,000/- and 
the claim being only Rs. 54.000 and odd, 
it cannot be said that the 2nd defendant 
is in anv wav prejudiced. 


10. There is yet another formid- 
able impediment in the appellant succe- 
eeding in respect of this plea. Even assum- 
ine that there is some defect in the plead- 


-ings of the plaintiff. it was open to the 


appellant to specifically ask for further 
particulars under order 6. Rule 5 read 
with Order 11 of the Code of Civil Pro- 
cedure. The allesations in the written 
statement do not disclose anv such obiec- 
tion being snecifically stated. There is no 
issue in this regard. We mav point out 
that the particulars required of could have 
been ascertained from P. W. 4 when he was 
in the box. There is no evidence adduced 
by the appellant in this regard. Further, 
this was not argued before the trial court 
nor anv specific ground in this regard has 
been taken in this appeal. The question’ 
being one of fact and law. it is not per- 
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missible for the appellant to raise the 
same at the time of the hearing of the ap- 
peal for the first time. As pointed out 
earlier, even if it is permissible, the result 
will not alter. We are satisfied on merits 
that in substance, though not in form. the 
claim of the plaintiff against the 2nd de- 
fendant is based only on the receipts 
Exs. A.53 and A.54 issued by its emplovee 
and there is no prejudice actually caused 
to the appellant. In the circumstances. we 
must hold that there is no merit in this 
submission of the appellant. For the re- 
asons stated. we answer the question No. 1 


(Contd. on col. 2) 
Description of suit 


70. “To recover movable property 
deposited or pawned from a 
depositary or pawnee. 

113 “Any suit for which no period 
of limitation is provided else- 
where in this schedule. 


13. The period of limitation pre- 
scribed under Article 70 of the new 
Limitation Act is three vears from the 
date of refusal after demand. Article 70 
corresponds to Article 145 of the old Limi- 
tation Act (9 of 1908) whereunder the 
period of limitation was 30 years. The 
term ‘movable property’ has not been 
defined under the Indian Limitation Act. 
Hence, the expression ‘movable property’ 
has to be interpreted as having the same 
meaning which has been given in the 
Genera] Clauses Act, 1897. Clause (36) of 
Section 3 of the General Clauses Act, 
1897 defines ‘movable property’ as “pro- 
perty of every description. except 1mmo- 
vable property.” ‘Immovable property’ is 
defined under clause (26). Jt takes In 
‘land, benefits to arise out of land and 
things attached to the earth. or perma- 
nently fastened to the earth”. Indisputablv 
money is not immovable property. Hence. 
we can safely hold that money is movable 
property within the meaning of its defini- 
tion given in Section 3 (36) of the Gene- 
ra] Clauses Act. 1897. We mav also state 
that a Division Bench of the Madras High 
Court in Pichu Vadiar v. Secv. of State 
for India in Council. ILR 40 Mad 767 
= (AIR 1918 PC i111) has held that the 
expression ‘movable property’ included 
money both for the purposes of the Limi- 
tation Act as well as the Indian Contract 
Act. In Asghar Ali Khan v. Khushed Ali 
Khan (1902) ILR 24 All 27 (PC) the Judi- 
cial Committee had ruled that ‘movable 
property’ indicated in Article 89 of the 
Limitation Act. 1877 included money. The 
same view has been reiterated by the 
Madras High Court in Ahilyamba Chatrarn 


v. R. Subramania AIR 1954 Mad 101. A 


A. I. R. 


in the affirmative and against the Ap- 
pellant. 


11. We shall now turn to the aues- 
tion of limitation, The crux of this point 
is whether it is Article 113, as urged 
by the appellant. or Art. 70 of the new 
Limitation Act (36 of 1963). as contended 
by the respondent, that is applicable to 
the present case. 


12. In order to appreciate the re- 
spective contentions of the parties. it is 
profitable to notice the provisions of Arti- 
cles 70 and 113 of the new Limitation 
Act. which read as follows: 


Period of Time from which 
Limitation period begins to 
run. 
The date of 
Three ‘years. refusal after 
demand.” 


When the right 
to sue accrues.” 


Three years. 


Division Bench of the Calcutta High Court 
also took the same view in Ganvahari 
Chakrabarti v. Nabin Chandra Banikya, 
34 Ind Cas 959 = {AIR 1916 Cal 8€9). 
Therein itwas heldthat the suit for the 
return of the gold delivered to goldsmit 
to make ornaments or for the recovery of 
its value was maintainable and it was 
Art. 145 of the Indian Limitation Act, 1908 
that governed the suit.We may add tnat 
Narasimham J. (as he then was). in Union 
of India v. Vazir Sultan and Sons (1964) 
2 Andh WR 144 = (AIR 1966 Andh Pra 
218) has held that it is Article 145 of the 
Indian Limitation Act, 1908 that is appli- 
cable to a suit filed for recoverv of de- 
posits gf money. We are in entire agree- 
ment with the view expressed by the 
Madras High Court and the Calcutta High 
Court. When once it is held that Article 
145 of the old Limitation Act is applicable 
to the present case. the period of limita- 
tion for filing the present suit would be 
five years after 1-1-1964. 


14. Even assuming for the sake 
of argument that it is Article 113 of the 
new Limitation Act. but not Article 70. 
that is applicable to the present case, we 
shall examine the legal position. The suit 
having been filed on 19-7-1966, i. e.. be- 
yond three vears from the date of the 
issuance of the receipt Ex. A.54 on 1-7- 
1963, must be held to be barred bv limi- 
tation. The new Limitation Act came into 
force on 1-1-1964 though it was enacted 
on October. 5, 1963. The cause of action 
for the suit claim in so far as the 2nd de- 
fendant is concerned. had arisen on 1-7- 
1963 and 31-7-1963 when the receipts 
Exs. A.53 and A.54 had been issued bv the 
appellant’s warehouseman. to the lst de- 
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fendamt. On 1-7-1963 and 31-7-1963 when 
the cause of action for the present suit 
had arisen, it is the provisions of the old 
Limitation Act (9 of 1908) that were ap- 
plicable to the present case. The relevant 
article corresponding to Article 113 of 
the present Act. was Article 120 where- 
under the period of limitation was 6 years 
from the date when the right to sue ac- 
erned. The present corresponding Article 
113 provides for a period of only three 
years. Where the period of limitation pro- 
vided under the old Limitation Act is 
shortened under the present Act, the 
provisions of Sec. 30 of the present Act 
would come into play. Section 30 of the 
Limitation Act (86 of 1963) states that the 
period of limitation would be five years 
after the commencement of the Act where 
the period prescribed under the old Act 
was more than the period prescribed under 
the new Act. Admittedly. the present suit 
was filed within a period of five vears 
from the date of the new Act, the suit be- 
ing filed on 18-7-1966. Hence. there is no 
merit in this submission of the appellant. 
Judged from anv angle or applying anv 
test, we are satisfied that the present suit 
is well within the period of limitation 
governing the present cause of action. 


15. The next question that falls for 
decision is whether the suit is liable 
to be dismissed for the non-com- 
pliance of Rule 16 of the Hyderabad 
Area Warehouses Rules, 1959 as urged by 
the appellant. To appreciate this plea. it 
is profitable to read this rule 16: 


“Notice of loss or damage to goods: 
Tf at the time of taking delivery of the 
goods stored in the depositor finds that 
the goods are lost or damaged. he shall 
give a notice in writing to the warehouse- 
man with full particulars of the loss or 
damage within 72 hours of the delivery. 
A copy of such notice shall also be sent 
to the prescribed authoritv. No claim 
against the Warehouseman shall be valid 


if the notice of loss or damage has not 
been given by the depositor in time. 


Similar notice of claim for damages shall 
be given to the warehouseman bv the de- 
positor in case the depositor comes to 
know of the loss or damave while the 
goods are stored in the warehouse.” 


16. This rule consists of two parts. 
The first part applies to a case where it 
is found that the goods are lost or damag- 
ed at the time of taking delivery of the 
goods stored. The latter part is attracted 
when the depositor comes to know of the 
loss or damage while the goods are stored 
in the warehouse. Under this rule. the 
depositor is reauired to issue a notice in 
writing to the Warehouseman with full 
particulars of the loss or damage within 
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79, hours of the delivery referred to in the 
first portion of this ruleorthe knowledge 
of the loss or damage specified in the 
latter part. The notice contemplated under 
this rule must be given within 72 hours 
of the delivery orknowledge as the case 
may be. Admittedly the deliverv of the 
goods in the instant case took place be- 
fore the District Collector from 11-12-64 
to 2-1-1965. Neither the depositor nor the 
plaintiff-bank, the transferee of the re- 
celpts, sought to take delivery of the 
goods covered bv these two receipts. It is 
the District Collector who went to take 
delivery of the same. In this view. the 
notice issued by the plaintiff under Ex. 
A.7 on 12-12-1964 to the 2nd defendant 
in this regard cannot be stated to be out 
of time. Admittedly it was within 24 
hours after the commencement of the 
process of taking delivery. Strictly spea- 
king, the delivery was still soing on. It 
was completed only on 2-1-1965. The 72 
hours contemplated under rule 16 must 
be construed to be 72 hours after 2.1.1965 
i. e., the date of completion of the deli- 
very. Hence. it cannot be said that rule 
16 has not been complied with in the in- 
stant case. There is sufficient com- 
pliance of the rule. The further 
submission of Mr. Ramchandra Rao 
is that admittedly no copy of the 
notice as required by this rule has 
been sent to the District Agricultural 
Officer. That is so. However, we have to 
see whether that requirement is manda- 
tory. Rule 16 contemplates viving an op- 
portunity to the Warehouseman for veri- 
fying the particulars of loss or damage 
stated to have been caused in his ware- 
house and to meet the demand or case 
of the depositor. A copy of the notice was 
intended to the District Agricultura] Offi- 
Cer which is the prescribed authority to 
enable him to have a comprehensive 
knowledge about the stocks of the goods 
specified therein. On a careful reading of 
the provisions of rule 16, we are of the 
view that it is not mandatory but only 
directory. The mere fact that it is stated 
that no claim against the warehouseman 
can be valid if the notice is not given 
in time, will not destroy the right 
accrued to the depositor or in anv event. 
to the transferee of the receipts to claim 
damages or the value of the goods covered 
by the receipts, if they are otherwise en~ 
titled. The mere fact that the term ‘de- 
positor’ takes in the transferee of the re- 
ceipts would not in anv wav alter the 
character of this rule. Substantial com- 
pliance of this rule is sufficient com- 
pliance of the same. It is made more to 
protect the interests of the Cornoration 
and afford a fair and reasonable opportu- 
nity to meet the case of the depositor or 
transferee. as the case mav be, pertaining 
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to the loss or damage of the goods stored 
in the warehouse. 


17. The further contention of Mr. 
Ramachandra Rao that the bank was 
aware of the loss or damage while the 
goods are stored in the warehouse. can- 
not be given effect to. There is no posi- 
tive evidence or material worth mention- 
ing to prove such loss or damage of the 
foods stored by the depositor under 
Exs, A.53 and A.54 during the veriod of 
storage, There might have been some in- 
formation to the bank agent about some 
discrepancies and malpractices being 
practised in the warehouse. Excent such 
vague information and suspicion, it can- 
not be said that the bank agent had spe- 
cific knowledge about the actual loss or 
damage of the goods pertaining to these 
two receipts. We mav state that no goods 
in fact as per Exs. A.53 and A.54 were 
found in the warehouse when the Dist- 
rict Collector sought to take delivery of 
the same. This contention of the appel- 
lant must therefore fail. For all the re- 
asons, my answer to question No. 3 is 
that the suit is maintainable. 


18. We shall next examine whe- 
ther there was anv fraud in obtaining the 


receipts Exs. A53 and A.54 by 
the Ist defendant from the ap- 
pellant. This plea must be re- 


jected for reasons more than one. Firstly. 
there is no specific pleading. No particu- 
lars of the fraud committed by the Ist de- 
fendant upon the Warehouseman have 
been specifically stated in the written 
statement. nor were they supplied in the 
course of the trial. It is well-settled that 
to substantiate the plea of fraud. there 
must be specific allegations in that re- 
gard and the failure to do so is fatal. That 
apart, admittedly there is no evidence 
worth mentioning in this regard. It is 
not the case of the appellant that anv 
goods specified in Exs. A.53 and A-.54 
were found at the time of delivery. The 
person who was in charge of the warehouse 
at the relevant time was one Raiagopalan. 
Nor has any evidence worth mentioning 
been adduced by the appellant in this re- 
gard. Hence, this plea must fail even on 
this sole ground. We cannot infer that 
simply because no goods could be traced 
or found at the time of the delivery in the 
Warehouse, no goods at all were deposit- 
ed as per Exs. A.53 and A.54. There may 
be so manv reasons for not finding the 
goods at the time of the delivery even if 
they were taken delivery of at the time 
of the issuance of Exs. A.53 and A.54. In- 
disputably Exs. A.53 and A.54 have been 
issued by the then Warehouseman. They 
are in proper form, There is no defect in 
those receipts. Hence, we have to presume 
that those receipts must have been issued 
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in the normal due course of business and 
they are true and valid. The burden is 
on the appellant to show that thev have 
not been issued in due course of business 
and they have been fraudulently obtained 
by the Ist defendant. The person who 
issued those receipts was competent to 
issue the same. Hence. there is no merit 
in this obiection of the appellant. Ques- 
tion No. 4 is. therefore. answered in the 
negative and against the anvellant. 


19. We shall now proceed to exa~ 
mine whether T, Raiagopalan is a neces- 
sary nartv as claimed bv the appellant. It 
is well settled that a necessary party is 
one without whom the suit cannot go on. 
Admittedly the plaintiff is not seeking 
for anv relief against Rajagopalan. He is 
only an employee of the appellant. The 
appellant is the necessary party. Rajago- 
palan need not be made a party to the 
suit as the plaintiff can certainly make 
the appellant liable for what all has been 
done by its emplovee, Rajagopalan. It 
cannot also be said that he is 
a proper party without whom there 
cannot be a proper and effec- 
tive adjudication of all the rights of 
the parties in the suit. Hence. we are 
satisfied that he is neither a necessary 
party nor a proper party to the present 
suit and without him, the suit certainly 
can be decided and the rights of the 
parties can be validly and effectively ad- 
judicated upon, 


20. The submission of the appel- 
lant that Rajagopalan had acted outside 
the scope of his authority in issuing the 
receipts cannot be accepted. As pointed 
out earlier, he was the competent autho- 
rity to issue the receipts. Whether he had 
actually verified each bag of the goods 
deposited under Exs. A.53 and A.54 or 
not, is not the concern of the depositor. 
It was the duty of the employee of the 
appellant to examine all the bags if neces~ 
sary or only some of them and satisfy 
himself whether the goods as per the re« 
presentation of the depositor were sups 
plied. If he commits any mistake or ne« 
gligently issues the receipts. the depositor 
cannot be blamed. It is only the apnel« 
lant that should blame itself for appoint- 
ing such employee. It can take appropri- 
ate action against such employees for their 
negligent acts but cannot plead any ïm- 
munity from the recovery of the value 
of the goods covered by the receipts issu- 
ed by its employee who was authorised 
by it to issue the same. The appellant is 
also estopped from contending that he is 
not liable for the acts of commission or 
omission of its emplovee, Rajagopalan or 
any other Warehouseman. On the autho- 
rity conferred by the appellant on Raia- 
gopalan. the then Warehouseman_ at 
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Hyderabad, the Ist shea ease Lagu 

hed him for arranging the denosit of the 
Sods Gal Goat ee Ac Rt A ae 
the due course of business. As stated be- 
fore us, the Warehouseman at Hvderabad 
need not await the instructions of the 
head office at New Delhi for the issuance 
of the warehouse receipts. It is within 
his competence to issue the same after 
proper verification. In the circumstances, 
we are satisfied that there is no merit in 
this claim of the appellant. For all these 
reasons. we must hold that the appeal 


must fall. 


21. In the result, the appeal is 


dismissed with costs. = 
Appeal dismissed. 
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Index Note:— (A) Succession Act (1925), 
S. 63 — Proof of execution of will by 
testator. 

Brief Note:— (A) It is not necessary 
that the testator himself shall put his signa- 
ture or affix his own mark to the will. Some 
other person can as well do it in his pre- 
sence and by his direction. (Para 10) 

Where there isno thumbmark of the exe- 
cutor under the body of the will but his 
nishani has been put under the body of the 
will by the scribe and the testator has ad- 
mitted his execution of the will before the 
registering authority and has affixed his thumb 
impression thereto on the registration en- 
dorsement, it is sufficient. (Para 10) 
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tion 68 of the Evidence Act read with Sec- 
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that attestor should speak not only about the 
testator’s signature or affixing his mark to 
the will or somebody else signing it in his 
presence and by his direction or that he had 
attested the will after taking acknowledge- 
ment from the testator of the signature or 
mark, but he must also should speak that 
each of the witnesses had signed the will in 
the presence of the testator. (Para 13) 


Index Note:— (O) Evidence Act (1572), 
S. 68 — Proof of execution and attestation 
of will. 
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picious circumstances it is part of the onus 
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JUDGMENT :— The question that I am 
called upon to answer in this second appeal 


is whether the execution and attestation of a 
will dated 16th May, 1947 are proved. 


2. The facts are simple: The suit 
was brought by the first respondent for dec- 
laration of his title to and possession of the 
site described in the plaint schedule after 
ejecting the defendants therefrom and for 
recovery of Rs. 20/- towards the value of 
bricks removed by the defendants therefrom 
and also for profits. The plaintiff alleged that 
the site belonged to Karri Somulu. Under a 
will dated 16th May, 1947 he bequeathed 
the site to his wife and foster daughter and 
after their death to the children of the foster 
daughter. After the death of the testator, the 
wife and daughter were in possession and 
after their death, the latter’s daughter sold it 
to the plaintiff under a registered sale deed 
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dated 14th July, 1964. But, in July, 1964 defen- 
dants 1 and 2 trespassed into the site, put 
up a hut thereon and admitted the third 
defendant into its possession. Hence the suit. 

3. The first defendant denied the ex- 
ecution of the will by Somulu and denied its 
genuineness and validity also. He denied 
that Somulu fostered a daughter. In fact, the 
site did not belong to Somulu. In a partition 
with his brother, the site fell to the share of 
Thudupulu, grandfather of the first defen- 
dant. Ever since then Thudupulu and his 
successors were in possession and enjoyment 
of the same. Thus, the first defendant also 
acquired title by adverse possession. The 
alleged sale in favour of the plaintiff was a 
collusive and nominal one. The alleged tres- 
pass was false. 5 

4, Defendants 2 and 3 while contend- 
ing that they had nothing to do with the site 
adopted the other contentions raised by the 
first defendant. 


5. The trial Court held tbat prior to 
1964 Somulu and his family had been in pos- 
session of the site. He had title thereto. But. 
the first defendant came into possession of it 
in 1964 illegally. But, unfortunately neither 
the execution nor attestation of the will said 
to have been executed by Somulu on 16th of 
May, i947 marked as Ex. A-1, was proved in 
accordance with law. Consequently a declara- 
tion that the plaintiff was entitled to the site 
and to its possession could not be granted. 
The appellate Court held that Somulu foster- 
ed a daughter and he had the title and pos- 
session of the site. Since it was a registered 
will and there were no suspicious circum- 
stances surrounding it, the lower appellate 
Court thought that the evidence on record 
was sufficient to establish the execution and 
attestation of the wili. Accordingly, it set 
aside the decree and judgment of the trial 
Court and decreed the suit. The first defen- 
dant has brought this appeal, impleading not 
only the plaintiff as the first respondent but 
also defendants 2 and 3 as respondents 2 and 
3. The second appeal was dismissed as 
against the second defendant by order of 
this Court dated 23-10-1972. 


6. In view of the findings of fact of 
the Courts below, the only point pressed 
before me for the appellant is that there is 
no proof on record of the execution and at- 
testation of Ex. A-I, as required by Sec. 68 
of the Evidence Act read with Sec- 
tion 63 of the Indian Succession Act. It is 
argued that though there were two attestors 
on the will only one of them was examined 
as P. W. 1 and neither the other attestor nor 
the scribe was examined. In regard to the 
execution and attestation there is no other evi- 
dence excepting that of P. W. 1 and his evi- 
dence is wholly inadequate to satisfy the re- 
quirements of proof as enunciated in the 
aforesaid provisions of law. 

7. It is common ground that there is 
no evidence on record, other than that of 
P. W. 1 which throws any light on the execu- 
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tion and attestation of the will. So, one has 
to look to the evidence of P. W. 1 alone for 
finding out proof of the will. 

8. The attack on the will is two-fold. 
One is that even the executor’s actual execu- 
tion of the will is not proved, for there are 
no signatures or thumb marks of the executor 
under the body of the will. There is only 
one thumb mark of his in the entirety of the 
will and that purports to have been put at 
the time of the registration. It is, therefore, 
submitted in the first place that the very ex- 
ecution is not proved. Secondly a will is re- 
quired to be attested by not less than two 
attestors in the presence of the executor. 


-There is no proof that the two attestors at- 


tested in his presence. On the other hand, 
learned counsel for the plaintiff respondent 
contended that there are no surrounding cir- 
cumstances which throw any doubt or cloud 
on the will. Its provisions are quite natural 
and further it was registered. Indeed, the 
absence of suspicious circumstances and its 
A weighed with the lower appellate 
ourt. 


9, In order to test these contentions it 
is first necessary to read the two relevant pro- 
visions of the law. Section 68 of the Evidence 
Act reads thus : 

“If a document is required by law to be 
attested, it shall not be used as evidence until 
one attesting witness at least has been called 
for the purpose of proving its execution, if 
there be an attesting witness alive, and sub- 
ject to the process of the Court and capable 
of giving evidence. 

Provided that it shall not be necessary to 
call an attesting witness in proof of the ex- 
ecution of any document, not being a will. 
Which has been registered in accordance with 
the provisions of the Indian Registration Act, 
1908 unless its execution by the person by 
whom it purports to have been executed is 
specifically denied.” 


Section 63 of the Indian Succession Act, 
which lays down the manner in which unpri- 
bh ie wills are to be executed may then be 
read : 

“Every testator, not being a soldier em- 
ployed in an expedition or engaged in actual 
warfare. or an airman so employed or engag- 
ed or a mariner at sea, shall execute his will 
according to the following rules: 

(a) The testator shall sign or shall affix 
his mark to the will, or it shall be signed by 
some other person in his presence and bv 
his direction. 

(b) The signature or mark of the testa- 
tor or the signature of the person signing for 
him, shall be so placed that it shall appear 
that it was intended thereby to give effect to 
the writing as a will. 

(c) The will shall be attested by two or 
more witnesses, each of whom has seen the 
testator sign or affix his mark to the will or 
has seen some other person sign the will, in 
the presence and by the direction of the tes- 
tator, or has received from the testator a 


ae 
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son, and each of the witnesses shall sign the “On a true construction ‘of the words i 
will in the presence of the testator, but it shall be signed by some other person in his ;: 
shall not be necessary that more than one presence and by his direction~in Section 63, / 


witness be present at the same time, and no 
particular form of attestation shall be neces- 
sary.” 


Even at the outset it must be noted that the 
proviso to Section 68 of the Evidence Act 
has no application to the present case, be- 
cause the proof that is now required is in 
regard to a will and further the first defen- 
dant in his written statement specifically 
denied its execution. 


10. Now taking up the first objection 
that there is no proof of execution of the 
will by the testator it is rested on the absence 
of testator’s thumb mark right under the body 
of the will. Ex. A-1 has three pages; the 
body of the will being on pages 1 and 3 and 
the registration endorsement being on page 2. 
There is no thumb mark of the executor 
either in page (1) or page (3). But, his nishani 
has been put on both the pages under the 
body of the will and that was done obviously 
by the scribe. It is clear even to the naked 
eye that the scribe himself wrote the ‘nishani’ 
on both the pages. P. W. 1, the attestor, 
stated in his evidence that Karri Somulu ex- 
ecuted a will dated 16th May, 1947 and he 
did it in sound disposing state of mind. In 
cross-examination he also stated that ‘Somulu 
put his Nishani on Ex. A-1 in my presence’. 
Later, there is another statement that ‘before 
Registrar Somulu put his ‘nishani’ in my pre- 
sence.’ The question is whether this is suf- 
ficient proof of the execution of the will by 
the testator. Clauses (a) and (b) of S. 63 
of the Indian Succession Act make the posi- 
tion clear. The testator may sign or affix his 
thumb mark to the will or it may be signed 
by some other person in his presence and by 
his direction. That signature or mark has 
to be so placed that it shall appear that it 
was intended thereby to give effect to the 
writing as a will. So, it is not necessary 
that the testator himself shall put his signature 
or affix his own mark to the will. Some other 
person can as well do it in his presence and 
by his direction. The scribe put his ‘nishani’ 
under the body of the will on both pages 1 
and 3 immediately below the written matter. 
P. W. 1 the attestor stated that the executor 
put his nishani on the will in his presence. 
Further the testator obviously admitted his 
execution of the will before the Sub-Registrar 
and affixed his thumb impression thereto on 
the registration endorsement. P. W. 1 speaks 
about this also. In my opinion this is suf- 
ficient to prove the execution of Ex. A-1 by 
Somulu as required by Section 63 of the 
Indian Succession Act. I find full support to 
this view from a Bench Decision of this Court 
in Chinna Pullappa v. Chinna Bayamna, (1961) 
2 Andh WR 162 = (AIR 1962 Andh Pra 54) 


Satyanarayana Raju, J. as he then was con- 


the proper form of such signature is, and 
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and not his own. Therefore, when some other 
person signs for the testator by writing out 
the testator’s name in his presence and by his 
direction, it would amount to due execution 
within the purview of Section 63 of the Act. 


Further, where an illiterate testator admits 
the execution of a will before a Sub-Regis- 
trar and affixes his thumb impression thereto, 
there is proper execution of the will.” 


11. Thus, there is no doubt that the 
execution of Ex. A-1 as such by Somulu is 
proved. 


12. But, proof of execution by the 
testator alone is not sufficient. A will is a 
document which is required to be attested by 
at least two witnesses. That is clear from 
clause (c) of Section 63 of the Indian Succes- 
sion Act. Section 68 of the Evidence Act 
forbids the using of a document which is 
required by law to be attested as evidence until 
at least one attesting witness has been called 
for the purpose of proving its execution, if 
there be an attesting witness alive. What is 
required to be proved by calling at least one 
attesting witness is the execution of the docu- 
ment. -By execution of a will is meant the 
whole process prescribed under Section 63 of 
the Indian Succession Act. Indeed its margi- 
nai note reads execution of unprevileged wills. 
Such execution includes not only the signing 
or affixing the mark of the testator to the 
will or by somebody else in his presence and 
by his direction but also attestation by two 
witnesses. Reading Section 63 it is quite plain 
that attestation as postulated by clause (c) is 
a part of execution of a will. Such attesta- 
tion has to be by two or more witnesses. 
Each of them must have either seen the testa- 
tor sign or affix his mark to the will or has 
been some other person sign the will in the 
presence and by the direction of the testator 
or has received from the testator a personal ` 
acknowledgment of his signature or mark or 
of the signature of such other person. It is 
also necessary that each of the witnesses shall 
sign the will in the presence of the testator, 
However, it is not incumbent that more than 
one witness be present at the same time. Nor, 
is there any particular form of attestation 
prescribed. 


13. Therefore, reading Section 68 of 
the Evidence Act with Section 63 (c) of the 
Succession Act it is seen that it would be 
sufficient even if one attestor is examined. But, 
that attestor should speak to all the elements 
of clause (c) of Section 63 of the Succession 
Act. The attestor witness should speak not 
only about the testator’s signature or affixing 
his mark to the will or somebody else signing 
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it in his presence and by his direction or that 
he had attested the will after taking acknow- 
ledgment from the testator of the signature of 
mark, but also should speak that each of the 
witnesses had signed the will in the presence 
of the testator. But, unfortunately for the 
plaintiff, this is very much lacking from the 
evidence of P. W. 1. 


14, I may here quote verbatim the 
few statements made by that witness in re- 
gard to the execution and attestation of the 
will. In Chief Examination he states “One 
Karri Somulu executed a will dated 16th May, 
1947. I am one of the attestors and also the 
identifying witness on the said will. The will 
is Ex. A-1 Karri Somulu executed Ex. A-1 
in sound disposing state of mind.” This is 
all he states about the execution including at- 
testation of the will. In cross-examination he 
states; Ex. A-1 was written at the house of 
K. Satyanarayana. Somulu took me to the 
house of K. Satyanarayana to attest the will. 
One Bolla Venkataraju and Somulu came te 
my house and took me. (It may be mentioned 
here that Bolla Venkata Raju is the other at- 
testor). It is not true to say that I was not 
present at the time of execution of Ex. A-I 
and that I later on attested it. Somulu put 
his Nishani on Ex. A-1 in my presence. No 
documents were produced at the time of ex- 
ecution of Ex. A-1. Before Registrar Somulu 
put his nishani in my presence. The first and 
third pages of Ex. A-1 do not contain the 
thumb impression of Somulu.” There is no 
other statement relating to the attestation of 
the will contained in the evidence of P. W. 1. 
As I have already pointed out, no other wit- 
ness or document throws any light on the 
attestation of the will. 


15. The aforesaid evidence of P. W. 1 
does not show that Bolla Venkataraju, the 
other attestor signed the will in the presence 
of the attestator or that he attested the will 
after seeing the testator affixing his mark to 
the will or seen the scribe signing the will in 
the presence and under the direction of the 
testator. Thus, the ingredients of attestation 
contained in clause (c) of Section 63 which are 
necessarily part of execution of a will are not 
- established in this case. Therefore, I must 
come to the conclusion however, reluctantly 
in the circumstances of the case, that there 
is no proof of proper attestation of Ex. A-1. 
I am supported in this view by the following 
decision : 


16. In Girja Dutt v. Gangotri Datt, 
AIR 1955 SC 346 it was held that in order to 
prove the due attestation of the will. the pro- 
pounder of a will has to prove that the two 
Witnesses saw the testator sign the will and 
they themselves signed the same in the pre- 
sence of the testator. That is held to be pro- 
per proof of attestation as required by Sec- 
tion 63 of the Succession Act. It was further 
held that: 


“It cannot be presumed from the mere 
signatures of two persons appearing at the 
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foot of the endorsement of registration of a 
will that they had appended their signatures 
to the document as attesting witnesses or can 
be construed to have done so in their capacity 
as attesting witnesses. Section 68 of the Evi- 
dence Act requires an attesting witness to be 
called as a witness to prove the due execution 
and attestation of the will. This provision 
should be complied with in order that those 
two persons might be treated as attesting wit- 
nesses.” 


17. This later observation also ans- 
wers the contention of the learned counsel for 
the respondents that the two attestors had 
figured in Ex. A-1 as the identifying witneses 
at the time of registration. It was argued 
that since they once again signed at the time 
of the registration of the document, their at- 
testation of the will itself can be taken as 
proved. But, as held by the Supreme Court, 
the attestor’s participation even at the time 
of registration does not dispense with the 
proof of execution and attestation of the will 
7 accordance with Section 68 of the Evidence 

ct. 


18. A similar case to the present one 
came up for consideration in Gopalakrishna 
Pillai v. Meenakshi Ayal, (1967) 1 Andh WR 
(SC) 89 = (AIR 1967 SC 155). That will 
was attested by two persons. But, the pro- 
pounders relied only on the testimony of one 
of them for proof of the execution and at- 
That attestor who was 
examined as a witness stated that as he was 
passing by he was invited inside the house and 
was requested to attest the will. The witness 
read it aloud and the testatrix acknowledged 
to him that she had affixed her thumb im- 
pression on the will. He then put his signa- 
ture on it and he left. The other attestor 
was one of the two who actually called him 
into the house and was also present when the 
witness attested the document. In his chief 
examination the witness did not say anything 
about the attestation by the other attestor, 
In cross-examination he, however, added that 
after he signed, the other attestor wrote cer- 
tain words on the will and put his signature. 
He added that the other attestor was saying 
and writing something on the will, but the 
witness did not actually see the other attestor 
writing or signing. On the basis of this evi- 
dence the Supreme Court came to the conclu- 
sion that the attestor, who was the witness, 
did not see the other attestor putting his 
signature on the will and thus upheld the High 
Court’s view that the propounders failed to 
prove the signature of the other attestor op 
the attestation of the will by him. Then, 
the Supreme Court observed that: 


“On this ground alone we must hold that 
the will was not proved.” 
This case is on all fours with the case before 
me, because P. W. 1 had stated that along 
with the testator the other attestor also took 
him to the place where the will was written. 
Excepting this P. W. 1 does not say anything 
more about the part played by the other 


` 
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attestor. Therefore, it must follow that proof 
as required under Section 68 of the Evidence 
Act, of the attestation is not available in the 
case. 


19. In Roda Farmroze v. Kanta Varji- 
vandas, AIR 1946 Bom 13 a Division Bench 
of the Bombay High Court held that Sec- 
tion 68 of the Evidence Act does not say that 
a document required to be attested by two 
witnesses shall be proved by the evidence of 
one of them. All that the section provides 
is that such a document shall not be accept- 
ed in evidence unless the evidence of at least 
one of the attesting witnesses is called. Sec- 
tion 63 (c) of the Succession Act requires that 
the will should be attested by two or more 
witnesses. The combined effect of the two 
provisions is that the propounder has got to 
prove that the will was duly and validly ex- 
ecuted and that must be done by not simply 
proving that the signature on the will was 
that of the testator but that the attestations 
were also properly made as required by Sec- 
tion 63 (c). If two attesting winesses have 
signed in each other’s presence, it is not neces- 
sary to examine both of them to prove that 
they had received acknowledgment from the 
testator. But, if as allowed under Sec. 63 
the attestations to the testator’s signature were 
not made at the same time, it is necessary to 
prove that both the persons. who put down 
their attesting signatures on different occasions, 
had done so on the acknowledgment of the 
testator. Accordingly, where a will duly sign- 
ed by the testator was attested by two wit- 
nesses not in the presence of each other but 
at different times on the acknowledgment by 
the testator of his own signature, the evidence 
of one of the attesting witnesses is not suffi- 
cient to prove execution of the will. Since 
P. W. 1 did not depose that the other attes- 
tor also attested in his presence, the proof of 
the other attestation is not available from the 
evidence on record. So, there is no proof in 
the case before me of the two attestations. 


20. Wanchoo, C. J. observed in Smt. 
Umrao v. Bakshi Gopal Bux. AIR, 1957 Raj 
180 that: 


“Even though the witnesses who signed 
as attesting witnesses do not prove the at- 
testation in the manner provided by law, the 
will can still be proved if two witnesses are 
available who fulfil the requirements of the 
law as to attestation. Thus even the scribe 
or the Sub-Registrar when the will is pre- 
sented for registration, can serve as attesting 
witnesses. But, it cannot necessarily be pre- 
sumed from the fact that the -signature of 
the scribe appeared at the end of the docu- 
ment that he must have signed in the presence 
of the testator.” 

In the case on hand neither the scribe nor 
the registering officer was examined. 


21. This leads me to the contention 
of the learned counsel for the respondents 
that the Registrar himself can be considered 
as an attesting witness. Reliance was placed 
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dad: 
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on Makhan Mal v. Pritam Devi, AIR 196 
Punj 411 and E. B. Souza v. J. F. Souza, AIF 
1958 Cal 440. But, in those two cases thi 


-Registrar was examined as a witness and hi 


spoke to the fact that the testator signed o; 
affixed his thumb mark in the presence 0: 
the witness. But, such is not the case here 
The Registrar was not examined. 


22. Reference was made to a decisior 
in R. Kameswara Rao v. B. Suryapraksarao. 
AIR 1962 Andh Pra 178 where at the time 
of the registration of the will, the Registrar 
certified that the testator admitted execution 
and affixed his thumb impression and his 
signature could not be affixed because of the 
testator’s physical incapacity. It was also 
certified by the Registrar that the testator 
was duly identified. This endorsement was 
held admissible to prove execution. This deci- 
sion does not help in the proof of attesta« 
tion of the will, nor in fact that the same 
attestors figured as identifying witnesses be- 
fore the Registrar helps the propounder. In 
any case, there is no certificate by the Re- 
gistrar that the attestors had admitted to him 
of having attested the will. 

23. It was then argued that there was 
no specific issue relating to this question. But, 
the first question framed is whether the plain- 
tiff was entitled to the declaration and pos- 
session of the plaint schedule property. The 
very basis of the plaintiff’s claim is the will 
and so the plaintiff produced one of the at- 
testors in proof of the will and both the courts 
proceeded to consider whether the execution 
and attestation of the will was properly prov- 
ed or not. Therefore it is futile to argue 
that no separate issue in this regard was 
framed. | 


24, Lastly, learned counsel for the res- 
pondent tried to point out that there was no 
suspicious circumstances surrounding the will 
and further the will was registered. Under 
these circumstances the evidence of P. W. 1 
and the registration endorsement should be 
taken as sufficient proof as required by Sec- 
tion 68 of the Evidence Act read with Sec- 
tion 63 of the Indian Succession Act. Reliance 
was placed on H. Venkatachala v. B. N. 
Thimmajamma, AIR 1959 SC 443. Onus of 
proof of execution and attestation is on the 
propounder. If there are any suspicious cir- 
cumstances it is part of the onus of the pro- 
pounder to remove those suspicions. Regis- 
tration of a will though not required under 
law is only a piece of evidence of the execu- 
tion. It cannot have greater sanctity. Re- 
gistration cannot take the place of due’ at- 
testation of the document as per the provi- 
sions of S. 63 (c) of the Succession Act. The 
Supreme Court in AIR 1959 SC 443 laid down 
in dealing with the proof of: wills that the 
Court will start on the same enquiry as in 
the case of the proof of documents. The 
propounder would be called upon to show 
by satisfactory evidence that the will was 
signed by the testator, that the testator at the 
relevant time was in a sound and disposing 
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state of mind, that he understood the nature 
and effect of the dispositions and put his 
signature to the document of his own free 
will. If the will is surrounded by suspicious 
circumstances it is his duty to remove those 
suspicions also. The test is whether the judi- 
cial conscience of the Court is satisfied in 
determining the question as to whether an 
instrument produced before the Court is the 
last will of the testator. It must be satisfied 
that the will had been validly executed by 
the testator who was no longer alive. This 


decision does not say anything specifically on - 


the proof of attestation. 


25. The same:'thing has been reiterat- 
ed by the Supreme Court in Pushpavathi v. 
Chandraja, (1972) 2 SCWR 715 = (AIR 1972 
SC 2492). l 

26. The above consideration of the 
law on the point leaves no alternative but to 
hold that there is no proof in the čase of 
due attestation of Ex. A-1 as required by 
Section 68 of the Evidence Act read with 
Section 63 (c) of the Indian Succession Act. 
I am, therefore, constrained to reverse the 
decision of the lower appellate Court and con- 
firm the decree and judgment of the trial 
Court. 

27. In the result, the second appeal is 
allowed and the suit of the plaintif is dis- 
missed. Having regard to the fact that the 
Appellant is succeeding on this technical 
ground, despite the findings against bim on 
the questions of fact, I direct the parties to 
bear their own costs throughout. No leave. 

Appeal allowed. 
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OBUL REDDI, J.:— The only question 
that arises fom determination in this civil mis- 
cellaneous appeal is whether the legal repre- 
sentatives of the deceased decree-hoider (ap- 
pellants) can execute the decree obtaind by 
the deceased decree-holder in land acquisition 
proceedings awarding compensation in a sum 
of Rs. 3.61.816-75 to the claimant-decree- 
holder in respect of the lands acquired from 
her and the costs awarded to her under the 
said decree, without obtaining a succession 
certificate under S. 214 (1) (b) of the Indian 
Succession Act. 


sA The facts necessary for determining 
the question involved are these: The Second 
Additional Chief Judge, City Civil Court, in 
O. P. No. 111 of 1966, by his judgment dated 
25-9-1968, awarded compensation of Rupees 
3.61.816-75 and costs of Rs. 2,002/- to one 
Fareedunnissa Begum, the claimant in those 
proceedings, The Government deposited the 
compensation amount into Court, but she died 
before she could make an application for 
withdrawal of the amount. The present ap- 
pellants filed an application. E. P. No. 24 of 
1970, for recovery and withdrawal of the 
amount deposited by the Government. Their 
application was opposed by the Government 
(respondent) on the ground that they are not 
entitled to execute the decree without obtain- 
ing a ‘succession certificate, as required under 
Section 214 (1) (b) of the Indian Succession . 
Act (hereinafter referred to as ‘the Act’). The 
case of the appellants before the Court below 


-and here as well is that the question of ob- 


taining succession certificate does not arise 
as, under Mohammadan Law, they are en- 
titled to the ‘matruka’ of the deceased and 
that, even otherwise, under Section 214 (1) (b), 
@ succession certificate is necessary only if 
the decree had been obtained on the basig 
of a pre-existing debt and that this provision 
has no application to an amount of com- 


1974 


pensation payable under the provisions of the 
Land Acquisition Act. The Court below, on 
a consideration of the relevant provisions and 
the decisions cited before it, negatived the 
contention of the legal representatives of the 
deceased claimant and dismissed their appli- 
cation. 


3. Mr. Gururaja Rao appearing for 
the appellant contended that the amount of 
compensation payable under the Land Acqui 
sition Act is not a debt so as to attract Sec- 
tion 214 (1) (b) of the Act and, therefore, the 
Court below went wrong in dismissing the 
application filed for withdrawal of the com- 
pensation amount in Court deposit: 


4, Section 214. to the extent relevant 
for the purpose of disposal of this appeal, 
reads: 


“214. (D No Court shall— 

(a) pass a decree against a debtor of a 
deceased person for payment of his debt to a 
person claiming on succession to be entitled 
to the effects of the deceased person or to 
any part thereof, or 


(b) proceed, upon an application of a per- 
son claiming to be so entitled, to execute 
against such a debtor a decree or order for 
the payment of his debt, except on the pro- 
duction, by the person so claiming of........ l 


(i) a probate or letters of administration 
evidencing the grant to him of administra- 
tion to the estate of the deceased, or 

x x X X 

(iii) a succession certificate granted under 
Part X and having the debt specified therein; 
or 


X X X X 

(2) The word “debt” in sub-section (1) 
includes any debt except rent, revenue or 
profits payable in respect of land used for 
agricultural purposes.” 


5. The scope of the two clauses (a) 
and (b) is this: Clause (a) of sub-section (1) 
is mandatory and it injuncts that a Court 
shall not pass a decree against a debtor of 
a deceased person for payment of his debt, 
unless such person claiming to be entitled to 
the effects of the deceased person produces a 
probate or letters of administration or-a cer- 
tificate granted under Section 31 or S. 32 


of the Administrator-General’s Act, 1913 men- 


tioning the particular debt or a succession 
certificate, the object being not only to faci- 
litate collection of debts by those who succeed 
to the estate of the deceased creditor, but 
also to protect the debtors against his rival 
claimants, if any, and give them complete dis- 
charge of the debt. While sub-section (1) (a) 
applies to obtaining a succession certificate, 
probate or letters of administration, as the 
case may -be, before a legal representative 
can ask for a decree from the Court against 
the debtor of the deceased person, sub-sec- 
tion (1) (b) deals with the procedure to be 
followed in respect of decrees obtained by 
the deceased person against a debtor. This 
sub-section places a restriction on the power 
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_of the Court to execute a decree obtained 


a 


by a deceased creditor unless those. who claim 
succession to the estate of the deceased, pro- 
duce a succession certificate. It prohibits or 
bars the institution of the execution proceed- 
ings, notwithstanding the decree obtained by 
the deceased creditor against the judgment 
debtors. 


6. The question now to be considered 
is whether compensation awarded under the 
decree of the Court is not a ‘debt’ within 
the meaning of sub-section (2) of Section 214. 
The definition of the word ‘debt’ is compre- 
hensive enough to include every kind of debt 
except those excluded from its meaning and 
they are: rent, revenue or profits payable in 
respect of land used for agricultural pur- 
poses. The term ‘compensation’ has not been 
defined; but, in view of the definition of 
‘debt’, as given in sub-section (2) of S. 214, 
it is contended by the Pincipal Government 
Pleader that any sum of money payable under 
the decree, be it an amount payable towards 
compensation or payable in respect of any 
other decree, will be a debt within the mean- 
ing of that term as defined in sub-sec. (2). 


7. The various meanings given to the 
term “compensation” in 15 Corpus ‘Juris 
Secundum at pages 651 and 652 with refer- 
a to decided cases referred to therein are 

ese :— 


“Compensation: In Spanish Law, com- 
pensation, set-off, or the extinction of a debt 
by another debt of equal dignity. Com- 
pensate: to pay a person its value in mon y 
for an article or property obtained from him; 
to pay the value of: It has been said that 
the word denotes equal remuneration, and 
does not carry with it an authority to award 
more damages than actually proved. The 
term etymologically suggests the image of 
balancing one thing against another, its p~- 
mary signification being equivalence, and ‘4 
secondary and more common meaning son `- 
thing given or obtained as an equivalent. H 
varies in ifs meaning depending on the words 
and the subject-matter in connection with 
which it is used; and it has been said that, 
as sometimes used, it is a somewhat mislead- 
ing term, and is made use of only because 
there is no other word more nearly expres- 
sing the thought of the law which permits 
recovery for an imponderable and intangible 
thing for which there is no equivalent in 
terms of money. x x x x x x In the 
sense of an act, the word has been defined as 
meaning an act which a Court orders to 
be done, or money which a Court orders to 
be paid, by a person whose acts or omissions 
have caused loss or injury to another, in ordet 
that thereby the person’ damnified may re- 
ceive equal value for his loss, or be made 
whole in respect of his injury — the giving 
back an equivalent in either money, which 
is but the measure of value, or in actual value 
otherwise conferred: indemnification, making 
amends, payment of damages, or the render- 
ing of an equivalent in value or amount, “In 
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3owen v. Hockley, C. C. A. Md. (71 F 2d 781, 
783, 94 ALR 856), “ordinary debt” is dis- 
inguished (See Note 40 at p. 658). “Such 
ompensation does not mean merely the right 
o secure a judgment. The constitutional 
waranty of just compensation ............ is 
10t satisfied by the judgment but only by 
yayment of it.” (See Note 39 at p. 658).” 


8. In 26 Corpus Juris Secundum at 
age 9, it is stated that the liability for 
lamages for land taken for public use is not 
wdinarily regarded as a ‘debt’ and reliance 
s placed by the learned counsel for the ap- 
sellant on the meaning given here, forgetting 
he fact that it is not a case of payment of 
jamages for land taken for public use. We 
ire here concerned with monies deposited to- 
wards compensation and not with damages 


lue to a party. 

9. What emerges from the various 
meanings given to the term “compensation” 
when viewed in the context of the payment 
xf compensation under the Act, is that, when 
ı person is deprived by law of acquisition 
Xf his property, he is entitled to be compen- 
ated in equivalent to the value of the pro- 
yerty acquired. Once the Court determines 
he equivalent of the property taken over in 
noney, he is entitled to payment of the same 
and if the decree is not satisfied, he has a 
‘ight to execute the decree against the judg- 
nent-debtor as in the case of any other debt. 


10. In Brojendra Sundar v. Niladri- 
aath, AIR 1929 Cal 661, two questions were 
referred to the Full Bench for its decision 
ind they are: “(1) If a property is acquired 
onder the Land Acquisition Act after the 
Jeath of the owner when it was in the hands 
3f his widow or a person having a life-estate 
and the compensation money is kept in de~, 
vosit in the Land Acquisition Collector’s Of- 
‘ice under Section 31, Land Acquisition Act, 
[894, is such amount a debt within the mean~ 
ing of Section 214, Succession Act, 1925, for 
which a certificate under Part 10 of that 
Act has to be obtained? (2) Was the case 
of Abinash Chandra Pal v. Prabodh Chandra 
Pal, (1911) 15 Cal WN 1018 = 10 Ind Cas 
357 rightly decided? 


11. On the second question, Rankin, 
D. J. with whom the other four Judges agreed, 
‘though held Abinash Chandra Pal’s case, (1911) 
I5 Cal WN 1018 = 10 Ind Cas 357, was 
rightly decided, was not prepared to approve 
he reasoning of the Judges in that case. On 
he first question, the learned Chief Justice 
said: “I would observe that the first ques- 
jon together with a considerable portion of 
the order of reference deals with a matter 
which in this case does not arise. We are 
aot here concerned with the question whether 
i certificate “has to be obtained.” We are 
only concerned with the question whether 
the learned Judge had jurisdiction to issue 
the certificate.” The learned Chief Justice 
only construed the scope of Section 373 of 
the Act and said: 
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“In the proceedings under Section 373 
it is not open to the Judge to allow the exact 
character of the appellant’s claim to be liti- 
gated. He has only to see if there is ground 
for entertaining the application. He is not 
required to ascertain whether the debts were 
due to the deceased within the meaning of 
Section 214 nor can he go into the question 
whether the Succession certificate will be 
necessary or exigible under Section 214. He 
has to decide in a summary manner the ques- 
tion of right to certificate. A reasonable and 
sensible claim to be enabled to proceed 
against a person as being a debtor of the 
deceased is sufficient for the purpose of cloth- 
ing the Court with jurisdiction under Sec- 
tion 373 and may be regarded as a ground 
for entertaining the application.” 


12. The learned Chief Justice never 
said anywhere that compensation money is 
not a debt and that a succession certificate 
ig not necessary under Section 214 (1) (b). 
He was only considering the extent of the 
power of the Court under Section 373 and 
in his view, the Court should confine itself 
entirely to the question of the right to a cer- 
tificate and it is not within its province to 
decide upon questions of title, reality and 
character of the claim. 


13. In (1911) 15 Cal WN 1018=—10 
Ind Cas 357 it was held by Mookerjee and 
Caspersz, JJ. that the right of the reversionary 
heirs of a deceased Hindu to take out succes- 
sion certificate in respect of debts due to the 
estate of the deceased is not affected by the 
interposition of the estate of the widow and 
the Court cannot reject an application for 
succession certificate by such heirs merely 
on the ground of the deceased having died 
long ago. The learned Judges further held 
that a succession certificate should be ob- 
tained for all debts due to the deceased Hindu 
including the compensation money awarded 
The cor- 
rectness of that decision was doubted by 
Suhrawardy and Jack, JJ. and, therefore, the 
two questions formulated by them (as already 
noticed by us) were referred to the Full Bench 
of five Jiidges. As already seen, Rankin, 
C. J. with whom the other four Judges con- 
curred, did not decide the question regard- 
ing the correctness of the decision in Abinash 
Chandra Pal’s case (1911) 15 Cal WN 1018 
= 10 Ind Cas 357 as, in the Full Bench’s 
view, that question did not arise on the facts 
of the case with which they were concerned. 


14. The case of Aparanji v. Aruna- 
chalam. AIR 1953 Mad 28, was one where 
a feversioner claimed the compensation 
amount in respect of lands acquired after 
the death of the last male-holder. That was 
a case where there was acquisition of the 
property of the last male-holder after his life- 
time and during the lifetime of his widow 
the limited owner. The reversioner claimed 
the compensation after the death of the 
widow. In those circumstances, it was ob- 
served by Krishnaswami Nayudu, J.s 
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“If he could inherit the other properties 

of Kanniya without the necessity of the pro- 

duction of any succession certificate, is it 
any reason that he should be asked to pro- 
duce a succession certificate only in respect 

of this money since it happened to be con- 

verted into money, not during the lifetime 
of Kanniya but after his life-time, and kept 
in Court deposit by reason of a person who 

is the next heir having had only a limited 
interest. x x x x x It is not justifiable 
to insist on the reversioners to produce suc- 
cession certificates in respect of amounts 
Which have come into the hands of the 
limited owner after the lifetime of the last 
male-holder. Further from a reading of Sec- 
tion 214 of the Succession Act, a succession 
certificate is necessary only in respect of the 
debt due to a deceased person. It cannot be 
said that this debt was due and owing to 
Kanniya Chetti whose properties only the 
petitioner is claiming, not the properties of 
Bangaru. It is obviously a case where it 
could not be said to be the recovery of a 
debt to the deceased person, Kanniya. That 
is sufficient to dispose of the contention that 
Section 214 would not be applicable to this 
" case.’ 


We can very well understand the learned 
Judge holding that production of a succession 
certificate is not necessary on the ground that, 
if one could inherit the other properties of 
the last male-holder, he could as well claim 
the debt also without the necessity of pro- 
ducing any such succession certificate, for 
Section 214 speaks of a person claiming “on 
succession” to be entitled to the “effects of 
the deceased person” or “any part thereof” 
and “the payment of his debt.” But the learn- 
ed Judge does not seem to rest his decision 
on that ground and that is evident from what 
is stated thereafter viz., that it is not justifi- 
able to insist on the reversioners to produce 
succession certificates in respect of amounts 
which have come “into the hands of the limit- 
ed owner after the lifetime of the last male- 
holder.” He seems to draw a distinction be- 
tween a debt forming part of the estate of 
the last maleholder and a debt due to the 
deceased person, in the sense, due to him in 
his lifetime. Either it was a debt due to 
the limited owner for the reason that the 
amounts came into the hands of the limited 
owner after the lifetime of the last male- 
holder or debt due to the deceased person, 
but certainly not a debt due to the rever- 
sioner. If the debt formed part of the effects 
of the last male-holder, to which» the rever- 
sioner is entitled, and the properties did not 
devolve by operation of the law of survivor- 
ship, we fail to understand how it could be 
_-held that Section 214 is not applicable. The 
expression “on succession” occurring in Sec- 
tion 214 is introduced in order to exclude 
cases of claims to the properties of the deceas- 
ed person on the ground of survivorship. 


15. It should be remembered that, 
though the correctness of the decision in 
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Abinash Chandra Pal’s case (1911) 15 Cal WN 
1018 = 10 Ind Cas 357, was doubted by the 
Division Bench, which referred Brojendra 
Sundar’s case AIR 1920 Cal 661 to the Full 
Bench, it was not overruled by the Full Bench, 
though the Full Bench had not chosen to 
endorse the reasoning of the learned Judges 
in Abinash Chandra Pal’s case supra. Now 
the questions posed for answer of the Full 
Bench in Brojendra Sundar’s case supra, have 
become purely academic in view of the com- 
ing into force of the Hindu Succession Act 
XXX of 1956, which enlarges the estate of a 
limited owner into an absolute one. 


16. The case of Khadim Husain Khan 
v. Abdur Rahman Khan, AIR 1956 All 575, 
is relied upon by the learned Counel for the 
appellant to show that there must be a pre- 
existing debt for the .application of Sec- 
tion 214 (1) (b). That was a case where an 
application for execution was also made for 
recovery of the costs decreed in favour of 
the petitioner’s father. -The objection to that 
application was that that application cannot 
be granted unless a succession certificate was 
obtained under Section 214 (1) (b). The 
learned Judges construed the word ‘such’ ocs 
curring in Section 214 (1) (b) thus :— 


“The word ‘such’ in Section 214 (1) (b) 
is very significant and evidently refers to a 
debtor against whom a debt is due before 
the decree is passed. It would not, therefore, 
cover a decree for costs which is not passed 
on the basis of any pre-existing debt, but 
is passed for the recovery of costs incurred 
during the pendency of the suit.” 


That was a case of recovery of costs award- 
ed during the pendency of the suit and there- 
fore the learned Judges were not prepared 
to equate costs awarded during the pendency 
of the suit to a debt. It was for that reason 
that the learned Judges said that the decree 
for costs was not passed on the basis of 
any pre-existing debt. The liability to pay 
compensation under the Land Acquisition Act 
arises the moment the land is acquired. It 
is in respect of that liability that an award is 
made determining the sum of money payable 
towards compensation. It is thus a liability 
se debt to hae on oe of the 
oney equivalent for the prope acquire 
under the provisions of the Ax gine a 
liability to pay compensation in money is 
there even before the decree or award of the 
Court, it falls within the ambit of sub-sec- 
tion (1) (b) of S. 214. 


17. The decision in Commissioner of 
Wealth Tax v. Pierce Leslie & Co., AIR 
1963 Mad 356, also does not render any ase 
sistance to the case of the appellant. The 
learned Judges construed the expression “debt 
owed” in Section’2 (m) of the Wealth Tax 
Act. Whatgthey said is: “A future contin- 
gent liability is not a debt due and owing. 
An inchoate liability with a fair prospect of 
maturity into a debt in future and still in its 
embryo stage would answer the description 


- 


. 
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of a debt. Till it is born it is not a debt.” 
The amount payable under the Land Acqui- 
sition Act is not a future contingent liability 
nor an inchoate liability in its embryo stage. 
The money payable under the Land Acquisi- 
tion Act is an ascertainable sum. It is, there- 
fore, a liquidated money obligation for the 
recovery of which an action will lie. 


18. The decision of the single Judge 
in Gokul Singh v. Ramsewak Singh, AIR 1968 
Pat 128, is one similar to the case of AIR 
1956 All 575. There an application made 
under Order 21, Rule 10. Civil P. C. was 
reviewed by the learned single Judge relying 
upon the case of AIR 1956 All 575 supra, 
that costs awarded is not a debt within the 
meaning of the expression ‘debt’ to require 
a succession certificate under S. 214 (1) (b). 


19, Subba Rao, J. (as he then was) 
in Kesoram Industries v. Wealth Tax Com 
missioner (Central), AIR 1966 SC 1370, after 
an elaborate review of the Indian and Englisb 
case, summed up the scope of the definition 
of ‘debt’ in Section 2 (m) of the Wealth Tax 
Act, in these words: 


“There is no conflict on the definition of 
the word “debt”. All the decisions agree 
that the meaning of the expression “debt 
may take colour from the provisions of the 
concerned Act: it may have different shades 
of meaning. But the following definition 1s 
unanimously accepted: “a debt is a sum of 
money which is now payable or will become 
payable in future by reason of a present obli- 
gation; debitum in praesenti, solvendum in 
futuro. 


The said decisions also accept the legal 
position that a liability depending upon 32 
contingency is not a debt in praesenti or in 
futuro till the contingency happened. But if 
there is a debt fhe fact that the amount is 
to be ascertained does not make it-.any the 
less a debt if the liability is certain and what 
remains is only the qualification 
amount. In short, a debt owed within the 
meaning of Section 2 (m) of the Wealth Tax 
Act can be defined as a liability to pay in 
praesenti or in futuro an ascertainable sum 
of money.” 


[hough the learned Judge was dealing with 
the word “debt” as defined in Section 2 (m) 
of the Wealth Tax Act, the meaning given 
there applies equally to the expression of the 
‘debt’ as defined in sub-section (2) of S. 214. 
The expression ‘debt’ in Section 214 (2) is 
of wide amplitude to take in compensation 
amount payable under the Land Acquisition 
Act. Such of those liabilities which do not 
constitute “debts” have been excluded from 
the definition of the word “debt” in sub-sec- 
tion (2). All liabilities other than those ex- 
cluded in sub-section (2) will be debts with- 
in the meaning of the word “debt”. The 
Supreme Court in Ramanathan v. Rama- 
nathan, AIR 1968 SC 1047 while dealing with 
the meaning of the word ‘debt’ in the Madras 
Agriculturists Relief Act held, as in the case 


Ali Mohd. v. Spl. Dy. Collector, L. A. Industries 


of the 
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of Kesoram Industries case, AIR 1966 SC 
1370 that it is a liability to pay in praesenti 
or in futuro an ascertainable sum of money. 

20. The learned counsel, however, 
sought to rely upon what Shah, J. (as he then 
was) said in State of Gujarat v. Shantilal, 
AIR 1969 SC 634, to show that compensation 
need not be necessarily in terms of money 
and, therefore. it will not be a debt in terms 
of money. Their Lordships in that case were 
concerned with the meaning of the expres- 
sion “compensation” in Art. 31 (2) of the 
Constitution and therefore, they said that if 
it were to be in terms of money alone, the 
expression “paid” would have been more ap- 
propriate. The learned Judge never said that, 
when compensation is determined in terms of 
money, it need not be paid in money and 
that the amount payable is not a debt. 


21. In Abdul Majid v. Shamsherali, 
AIR 1940 Bom 285 Beaumont, C. J. and Sen, 
J. A the scope of Section 214 and 
said : 

“It is not correct to say that Section 214, 
Succession Act, does not apply where the suit 
was originally instituted by the creditor him- 
self, but only applies where it is instituted by 
his legal representatives. Section 214 applies 
even if the suit was started by a creditor who 
died pending the suit, and his legal represen- 
tatives were brought on record under O. 22, 
Civil P. C. 


The necessity for obtaining a succession 

certificate cannot be waived by the parties. 
The obligation is not merely one in favour of 
the debtor; it benefits also those interested in 
the deceased’s estate by requiring that moneys 
forming part of the estate shall only be paid 
to a person who bas been considered suitable 
for the grant of a succession certificate.” 
We are in agreement with the construction put 
upon Section 214 by the learned Judges and 
hold that compensation is a ‘debt’ within the 
meaning of the expression ‘debt’ occurring in 
Section 214 (2) and that succession certificate 
is necessary. 


22. The next question raised is that a 
succession certificate is not mecessary in the 
case of Muslims entitled to the Matruka. The 
sections to be read in this connection are 
Sections 212, 213 and 370 apart from S. 214. 
Section 212 (1) deals with cases of intestates 
and says that no right to any part of the pro- 
perty of a person who has died intestate can 
be established in any Court of Justice, unless 
letters of administration have first been grant- 
ed by a Court of competent jurisdiction. Sub- 
section (2) says that this section shall not ap- 
ply in the case of the intestacy of a Hindu, 
Muhammadan, Buddist, Sikh, Jaina, Indian 
Christian or Parsi. The scope of the section 
is limited to an action in which a party seeks 
to establish a right to any part of the pro- 
perty of the intestate. It does not deal with 
recovery of debts only with cases of recovery 
of debts due to the estate of the deceased 
and it prohibits the Courts from passing any 
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decree in respect of a debt due to the deceas- 
ed or executing the decree in respect of such 
debt, unless a probate or letters of adminis- 
tration or a succession certificate as the case 
may be is produced. Section 213 deals with 
obtaining of probate of will or letters of ad- 
ministration and further, it does not apply in 
case of wills made by Muhammadans etc., 
and the present one is also not a case where 
an executor or a legatee is claiming any rights 
under the will. - Section 370 (1) says that a 
succession certificate shall not be granted 
under Part X with respect to any debt or 
security to which a right is required by Sec- 
tion 212 or Section 213 to be established by 
letters of administration or probate. This 
case is governed by Section 214 and not by 
Sections 212 and 213. There is nothing in 
Section 370 to show that, where the deceased 
is a Muhammadan, a succession certificate is 
not necessary when such person claims, on 
succession, to be entitled to the effects of the 
deceased person. Section 214 does not ex- 
empt, when a claim is made, on succession. 
either in respect of the effect ‘of the deceased 
person or in respect of execution of a decree 
or order for payment of the deceased’s debts 


~|from obtaining a succession certificate by a 


person claiming to be entitled to them. 


23. In the result, the order of the 
Court below is confirmed and the appeal dis- 
missed with costs. 

Appeal dismissed. 
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no overt act is necessary: 


Brief Note:— (A) In case of gift of 
immovable property in possession of 
mortgagee, delivering of property can be 
only symbolic and not actual or physical. 
Thus where there is declaration of gift 
and further its acceptance followed by 
delivery of gift deed (Hibanama) the gift 
will have satisfied all the requisites so 
as to make it valid: Case Law Discussed. 

(Paras 5,14, 16, & 17) 


Cases Referred: Chronological -.Paras 
AIR 1966 SC 1194 = 1966-3 SCR 
479. Maqbool Alam v. Khodaija 14 


CQ/DQ/B305/73/GKO 


Amir Ali v Shahalam Khatoom 


= 


donee 


(Obul Reddi J.) [Pr 1] A. P. 23 


AIR 1964 SC 275 = (1963) 2 SCWR 
318. Kathisa Umma v. Narayanath 


Kunhamu 15 
AIR 1956 Sau 20. Kasam Umar v. 
Gulab 6 
AIR 1956 Trav. Co. 268 = 1956 Ker 
LT 444, Maitheen Beevi v. Itha- 
ppiri Varkey 13 
ATR 1955 All 255, Mirza Mehdi v. ` 
. Sikandar Navab’ 12, 17 
AIR 1951 Pat 315 = 31 Pat LT 84, 
Abdul Kabir v. Jamila Khatoon 
11, 17 
AIR 1933 Cal 785 = 57 Cal LJ 375, 
Muhara Bibi v. Maharutta Mondal 
10, 17 
AIR 1922 PC 281 = 49 Ind App 
195. Md. Abdul Ghani v. Mt. 
Fakhr Jahan `N 3 
AIR 1922 Cal 422 = 25 Cal WN 
761, Tara Prasanna Ve. Shandi 
ibi 9,10, 17 
AIR 1921 Bom 248 = 23 Bom LR 
563, Chandsaheb Kashimsaheb v. 
Gangabai Vishnu 
(1899) ILR 21 All 165 = 1899 All 
WN. 8. Anwari Begum v. Nizam- 
ud-din Shah 8 
(1899) ILR 23 Bom 682 = 1 Bom 
LR 177, Ismal v, Ramji 17 
(1882) ILR 6 Bom 650. ‘Mohinuddin 
v. Manchershah 8, 17 


R. V. Subba Rao and R. Prasad. for 
Appellants; E. Ayyapu Reddy. for Re- 
spondents, 


OBUL REDDI, J.— The short and 
interesting question that arises in this 
Letters Patent Appeal relates to the vali- 
dity of Ex. B-1, a gift deed (Hiba nama) 
executed by one Nabi Khan on 2-6-1967 
in favour of the ist defendant. The 
donee is the sister's daughter of the 
donor. The plaintiffs are the heirs of 
Nabi Khan and they brought the action 
for recovery of possession of the house 
gifted under Ex. B-1. One Subbanna, a 
usufructuary mortgagee, was in posses- 
sion of the suit-house asit was mortgag- 
edtohim by Nabi Khan, The donor, itis 
not in dispute, died on 9-6-1967, seven 
days after the execution of Ex. B-1. The 
took possession of the sujt 
house from the usufructuary mort- 
gagee on 9-1-1968 and she bas 
been in uninterrupted possession of the 
house since then. Though the trial] Court 
upheld the validity of the gift, an appeal 
was preferred and the Subordinate Judge, 
who heard the appeal, reversed the 
judgment and decree of the trial Court 
holding that there was no actual delivery 
of possession inasmuch as the house 
admittedly was in the physical possession 
and enjoyment of the mortgagee at the 
date of the gift and death of the donor. 
it is against that decree and judgment 
that a second appeal was preferred to 
this - Court. Our learned brother, 
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Madhava Reddy, J., reversed the judg- 
ment and decree of the lower Appellate 
Court and allowed the appeal of the re- 
spondents herein. Madhava Reddy, J, 
while allowing the appeal, observed'— 

“Where the property gifted is sub- 
ject to a usufructuary mortgage, what is 
gifted is merely the equity of redemption 
and not physical possession of the pro- 
perty itself. The equity of redemption is 
not capable of being physically delivered 
and the donee cannot be put in actual 
possession,” 

It is the correctness of this view that is 
now canvassed before us, 

2. Mr. R. V. Subba Rao, appear- 
ing for the appellants contended that 
mere execution ofa gift deed by a donor 
under Mahomedan Law is not sufficient 
to make it a valid gift unless there is 
some overt act to show that it was the 
intention of the donor to divest himself 
of all his rights in the property: and in 


this case all that was done by the donor ` 


was only to hand over the gift deed with- 
out any other overt act by way of notice 
to the mortgagee or by way of beat of 
drum and as such, it cannot be said that 
symbolical delivery of the property by 
handing over a gift deed would consti- 
tute a valid gift. In support of his con- 
tention the learned Counse] invited our 
attention to certain passages from Tyabji’s 
Muslim Law (4th Edition) Mahomedan 
Law by Syed Ameer Ali (Vol. 1, 4th Edi- 
tion) and Mulla’s Principles of Moham- 
medan Law by Hidayatullah. C. J. besides 
certain decisions of the High Courts. 


3. The essential ingredients of a 
gift under Mohamedan Law are stated by 
the Privy Council in Md. Abdul Ghani 
v. Mt. Fakhr Jahan. AIR 1922 Pc 281. 
They are: (1) a declaration of gift by the 
donor: (2)an acceptance of the gift ex- 
press or implied, by or on behalf of the 
donee; and (3) delivery of possession of 
the subject of the gift by the donor to 
the donee, either physically or construc- 
tively. The controversy centres round 
the third essential regarding delivery of 
possession of the property gifted under 
Ex. B-l. Mr, E. Ayyapu Reddy appear- 
ing for the respohdents contended that 
it is Impossible to give physical delivery 
of the property, which is in possession 
of the usufructuary mortgagee and all 
that possibly could be expected to be done 
by the donor was to make a symbolical 
delivery of the property. which alone he 
is capable of and since there was such 
symbolical delivery. it would satisfy the 
well-recognised third condition laid aown 
by the Privy Council. 


4, Mr. Subba Rao relied upon 
Sections 381 and 407 in Tyabji’s Muslim 
Law and they may be read: , 

381. “The gift of property which Is 
morigaged and in the possession of the 
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mortgagee is valid, if constructive posses~ 
Sion of the mortgaged property is trans- 
ferred to the donee; Section 410. A gift 
may be validly made of the equity of 
redemption by the donor completely 
transferring it.” 
The following commentary of the learn- 
ed author is relied upon to show that 
unless notice of the gift was given to 
the mortgagee, it will not be a valid gift, 
“The gift of mortgaged porperty may 
be completed by the donor conveying 
the equity of redemption to the donee, 
giving notice to the mortgagee that the 
lepal estate had been transferred by him, 
and letting the donee exercise all the 
rights of the legal owner.” 


407 “Possession of the equity of re- 
demption of immovable property in the 
possession of a mortagee, may be trans- 
ferred by the donor giving to, the mort- 
gagee notice of his having conveyed ta 
the donee the property subject to the 
mortgage, and permitting the donee to 
exercise all acts of ownership that may 
be exercised by the owner of the equity 
of redemption.” 

Section 410 may now be read: 

410 (a) “The donor may complete 
the gift by transferring symbolical or 
constructive possession of the subject of 
the gift to = ee 

) x y” 
The author. heia e not rule out 
symbolical or constructive delivery of 
possession in order to make the gift com- 
plete and valid. 


5. What is stated by Ameer Ali 
in his Mahomedan Law (at page 67) is 

is: 

“But this is not the case when the 
property is in the hands of somebody 
else who is claiming to hold direct pos- 
session of it by some title either derived 
from or independently of the donor. For 
example, a mustajir (a lessee) and a 
mortgagee in possession claim the right 
to hold the property under an act of 
the donor himself; a usurper has it 
in his hands under an adverse title. In 
neither of such cases the possession is 
with the donor that he can transfer the 
possessory right or vest it by a mere 
declaration. as is the case when the pro- 
perty is in his own hands or in the hands 
of his depositary, for he can at any time 
resume possession. For the completion 
of a gift of property in the hands of a 
pledgee or a person holding possession un 
der an invalid sale or an adverse title, 
something more is needed than a “mere 
declaration.” viz; an authority to receive. 
the income or to take possession on the 
expiration of the lease or mortgage, or 
to sue for recovery,” 

The learned author next quoted Heddya 
and Kifaya. The following is the passage 
from Kifaya. 
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“Then if it is objected that complete 

seisin being conditioned, a gift of property 
in the hands of a depositary cannot take 
effect, and seisin in such a CaSe is mere- 
ly constructive falling short of real seisin, 
then I say (with reference to this ob- 
jection) that constructive seisin is suffi- 
cient for the completion of the gift.” 
So what is required to make or con- 
stitute a valid gift is not physical deli- 
very of possession where the property is 
in possession of the mortgagee, Since the 
possession of the doner isitself construc- 
tive possession, the benefit ofsuch con- 
structive possession would also enure to 
the benefit of the donee if the first two 
essentials viz; the declaration of the gift 
by the donor, and acceptance of the gift 
by the donee, are present. 


6. The case reported in Kasam 
Umar v. Gulab, AIR 1956 Sau 20, relied 
upon by the Jearned counsel for the ap- 
pellants, far from supporting his stand, 
supports the respondents’ case. It was 
nowhere said by the learned Judges tnat 
equity of redemption of a mortgaged 
property cannot be the subject of a valid 
pift unless there is some overt act by 
way of notice to the mortgagee or beat 
of drum or taking the donee to the pro- 
perty and making a public declaration 
that he had made a gift. All that is stated 
by the learned Judges is that “the donor 
should divest himself of all his rights 
and should put the donee in a position to 
recover possession and should invest him 
with authority for that purpose.” That 
was a case where there could not be any 
delivery of actual possession of the pro- 
perty; for, the house which was gifted was 
in the possession of the mortgagee. As 
would appear from the facts of that case, 
the donor was ill for a long time prior 
to the date of the gift, and therefore it 
was observed that he could not be expect- 
ed to leave the house and hand over 
possession to the donee. The donee also 
did not actually leave his house and 
come to reside with the donor in the suit 
house, All the same. the donee and his 
wife were attending on the donor and 
nursing him throughout the major part 
of the day. The donee entered into actual 
possession of the house only after the 
death of the donor and was in possession 
thereof. On these facts, it was heid by 
the learned Judges that: 


“The fact of his taking over actual- 


possession immediately cn Hasan’s 
(donor’s) death is an additional circum- 
stance to be taken into account in con- 
sidering the validity of the gift.” 

The facts here are somewhat similar to 
the facts in the Saurashtra case, AIR 
1956 Sau 20. The donor, in the instant 
case, did not survive for more than seven 
days after he executed Ex, B-1 and a 
few months after his death the donee came 
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into possession of the suit house. In these 
circumstances, no overt act such as giv- 
ing a notice to the mortgagee or taking 
the dies to the suit house or making 
publication by tom tom or otherwise can 
possibly be expected during the short 
period of seven days that the donor lived 


‘after executing the gift deed. 


7. The following observation of 
the learned Judges in Chandsaheb 
Kashimsaheb v. Gangabai Vishnu, AIR 
1921 Bom 248, does not also render any 
assistance to the view put forth by the 
Counsel for the appellants. 


“If the mortgaged lands had formed 

the only object of the gift, then the 
plaintiff suing as donee of the equity of 
redemption would not be able to prove 
his right to redeem the mortgagee who 
had been in possession, unless something 
more had been done than the actual ex- 
ecution of the deed.” 
That was a case where the gift deed 
contained not only the properties that 
were mortgaged but some other properties 
also. It was therefore observed by the 
aoe Judges. Macleod, C. J: and Shah, 
.. that: 


“Where the donor of certain proper- 
ties gives the donee actual possession of 
such of themas are in the donor’s posses- 
sion but with regard to the rest which 
have been mortgaged to a third person 
with possession, nothing further is done 
than the execution of the gift deed, the 
donee should be held entitled to the latter 
set of properties also and to redeem the 
mortgage on them.” 


The learned Judges, having said so, 
scught to draw a distinction between the 
gift of properties in actual possession of 
the donor and properties which were in 
possession of third parties and also gifts 
which did not comprise both kinds of pro- 
perties. That was not a case where the 
learned Judges were considering symboli- 
cal delivery of possession by a person in 
constructive possessicn of the property 
and the donor dying a few days later 
after the execution of the gift deed and 
the donee coming into possession of the 
property a few months thereafter. Even 
otherwise, we are not prepared to sub- 
Scribe to the view that symbolical deli- 
very of mortgaged property which is in 
the possession of a mortgagee, wil] not 
make it a valid gift, 


8. Blair and Aikman. JJ.. in An- 
wari Begum v. Nizam-ud-din Shah, (1899) 
ILR 21 All 165. were considering the case 
of a gift by a Mahomedan of properties 
which ‘were attached by the Ccllector 
for realisation of arrears of land revenue. 
After referring to the following com- 
mentary at page 61 of Ameer Ai’s Mahc- 
medan Law (Volume I) with reference to 
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the case of Mohinudin v. Manchershah, 
(1882) ILR 6 Bom 650. 


“The view taken by the majority of 
the Judges is founded upon an erroneous 
impression of Hanafi Law, under wich 
seisin is requisite for hypothecation, Ac- 
cording to the correct view of the Hanafi 
doctrine on the subject, there is nothing 
to preclude the mortgagor from granting 
his equity of redemption to another.” 

The learned Judges observed at page 170: 


“There is no doubt that the princi- 
ple of Muhammadan Law is that posses- 
sion is necessary to make a good gift, but 
the question is, possession of what? If a 
donor does not transfer to the donee, so 
far as he can, all the possession whieh he 
can transfer, the gift is not a good one 
As we have said above, there is, in our 
judgment, nothing in the Muhammadan 
Law to prevent the gift of a right to pro- 
perty. The donor must, so far as it is 
possible for him, transfer to the donee 
that which he gives, namely. such rights 
as he himself has; but this does not im- 
ply that where a right to property forms 
the subject of a gift, the gift will be in- 
valid unless the donor transfers, what he 
himself does not possess, namely, the 
corpus of the property. He must evidence 
the reality of the gift by divesting him- 
self. so far as he can, of the whole of 
what he gives.” 

9. A Diviston Bench of the Cal- 
cutta High Court consisting of Chatterjea 
and Suhrawardy, JJ. in Tara Prasana v. 
Shandi Bidi, ATR 1922 Cal 422 dealing 
with the essentials of a gift of property 
in the possession of a mortgagee said: 

"Under Mohomeddan Law tne right 
of the equity of redemption like other in- 
corporeal right may be made subject of 
a valid gift, and the fact that the posses- 
sion is with the mortgagee does not in- 
validate it.” 


10. In Muhara Bibi v. Maharula 
Mondal 57 Cal LJ 375 = (AIR 1935 
Cal 785) M. N. Mukerji J. after referr- 
ing to AIR 1922 Cal 422. observed that 


“Equity of redemption cannot be the 
subject of a valid gift under the 
Mohammadan Law when the property is 
in possession of a mortgagee can no lon- 
ger be maintained.” 

The learned Judge further observed'— 

“Possession in connection with a 
gift under Mohamedan Law means such 
possession as the nature of the subject 
of the gift is capable of. The mere fact 
that the land was in the possession of a 
usufructuary mortgagee and thercfore no 
delivery of actual possession could be 
made would not render the gift in res- 
pect of such land invalid,” 

Nowhere do we get in these decisions 
that an overt Act such as the one that 
the learned counsel sought to illustrate 
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is necessary to make a gift of the pro- 
perty which is subject to a usufructuary 
mortgage a valid one. 


11. In Abdul Kabir v. Jamila 
Khatoon, AIR 1951 Pat 315, Meredith and 
Ramaswami. JJ.. were considering the 
validity of a gift of property in the posses- 
sion of a mortgagee. The learned Judges. 
on a consideration of the leading cases on 
the topic held: 

“The gift of land in possession of tae 
mortgagee is valid, as possession ir, con- 
nection with Muhammadan law of gift 
means only such possession as the nature 
of the subject of the gift is capable of. A 
gift of mere equity of redemption in land 
in possession of the mortgagee is there- 
te valid and conveys good title to the 

oneg,” 


i2. Randhir Singh, J. in Mirza 
Mehdi v. Sikandar Nawab AIR 1955 
Allahabad 255, likewise observed: 

“The requirements of Muhammedan 
Law in the matter of a valid gift will be 
complied with sufficiently if the onor 
does all that lies in his power to complete 
a transfer of the proprietary rights and 
such rights of possession as he has over 
that property in favour of the donee. All 
that is required in such cases is to deliver 
to the donee such possession as the 
donor himself has and as the donor has 
no tangible physical possession an un- 
equivocal declaration would be a suffi- 
ae delivery of: pe: a 


x x 

“Failure to tell the ao e that 
the donee would thereafter be the 
mortgagor and the omission to remove 
his name from Municipal records are not 
the circumstances to hold that the donor 
had not done all which he could possibly 
do to transfer possession to donee.” 


13. The case of the Travancore- 
Cochin High Court in Maitheen Beevi v. 
Ithappiri Varkey, AIR 1956 Trav Co. 208, 
is alsoof notmuch assistance tothe 
pellants for the reason that that was 
case where the gift was hedged ey 
certain conditions. A house which was 
gifted was in the possession of the donor 
and the gift was made subject to the 
condition that the donor and his wife ` 
would have the right to live in and take 
usufruct of the property till their life. 
On those facts, it was held: 


‘The fair inference was that the 
donee was not to take possession of tne 
property in the lifetime of the donor. 
Such gift was bad under the Mahomedan 
Law.” 


14. The decision in Maqbool Alam 
v. Khodaja, AIR 1966 Sc 1194 at pn. 
1197 does not also render any assistance, 
That was a case of a trespasser being in 
possession of the property. When the 
property is in the possession of a tres- 
passer, a person having title to the pro- 
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perty cannot say that he is in construc- 
tive possession of the property. He can 
make a valid gift of that property pro- 
vided he recovers possession from the 
trespasser and hands over possession of 
the same to the donee. Bachawat. J., 
while holding that delivery of construc- 
tive possession of the property to the 
donee, in the case of property in posses- 
sion of the mortgagee, was sufficient to 
make it a valid gift, also explained in 
what circumstances a gift of property in 
the possession of a trespasser could be 
validly made. To quote Bachawat, J: 


"There can be a valid gift of pro- 
perty in the possession of a lessee or a 
mortgagee and a gift may be sufficiently 
made by delivering constructive posses- 
sion of the property to the donee, Some 
authorities still take the view that a pro- 
perty in the possession of a usurper can- 
not be given away, but this view appears 
to us to be too rigid, The donor may law- 
fully make a gift of a property in the 
possession of a trespasser. Such a gift is 
valid, provided the donor either obtains 
and gives possession of the property to 
the donee or does all that he can to put 
it with the power of the donee to 
obtain possession.” 


It is thus manifest that a trespasser can- 
not be equated to a mortgagee in posses- 
sion of the property. Nothing further 
need be done by the donor, except what 
he is capable of, as the mortgagor of the 
property. to make a valid gift. The ques- 
tion of his having to put the donee in 
possession after recovery of possession or 
after redemption of the mortgage will 
not arise inthe caseofgifitof property in 
the possession of the mortgagee. 


15. The decision of the Supreme 
Court in Kathissa Umma v. Narayanath 
Kunhamu. AIR 1964 SC 275, answers the 
question raised by the learned counsel 
for the appellants. Hidayatullah, J. {as 
he then was). speaking for the Court 
dealing with the ease ofa husband mak- 
ing gift of movable and immovable pro- 
perties to his minor wife through her 
mother, observed: 


“Where a husband, a Hanafi, makes 
a gift of properties, including immovable 
property, by a registered deed to his 
minor wife who had attained puberty and 
discretion, and the gift is accepted on her 
behalf by her mother in whose house the 
husband and wife were residing, when 
the minor’s father and father’s father are 
not alive and there is no executor of the 
one or the other, such a gifftmustbe ac- 
cepted as valid and complete, although 
the deed is handed over to the minor’s 
mother and possession of the property is 
not given to a guardian specially appoint- 
ed for the purpose by the Civil Court. 
There can be no question that there was 


Amir Ali v. Shahalam Khatoon 


(Obul Reddi J.) ([Prs. 14-19] A.P. 27 


a complete intention to divest ownership, 
on the part of the husband the donor, and 
to transfer the property to the donee, If 
the husband had handed over the deed 
to his wife, the gift would have been 
complete under Muhammadan Law aad 
it is impossible to hold that by handinz 
over the deed to his mother-in-law in 
whose charge his wife was the husband 
did not complete the gift.” 


16. So what is required is the in- 
tention of the donor to divest his owner- 
ship and rights in the property and in 
this case that intention is borne out by 
the delivery of the gift deed and the Ist 
respondent herself coming into possession 
of the property after the death of the 
donor. 


17. The law on the subject is 
succinctly stated in Mulla’s Principles of 
Mohammadan Law (Sixteenth Edition) 
by Hidayatullah, C. J.. in Section 145 (at 
page 138). That section is in the follow- 
Ing terms:— 


145. “Gift of equity of redemption. — 
(1) A gift may be made by a mortgagor 
of his equity of redemption, 


(2) There is a conflict of opinion whe- 
ther a gift of an equity of redemption, 
where the mortgagee is in possession of 
the mortgaged property at the date of the 
the gift,.is valid. The High Court of 
Bombay has held that it is not (Ismal v. 
Ramji) (1899) ILR 23 Bom 682; Mohinu- 

din v. Manchershah (1882) ILR 

Bom 650. On the other hand. it has been 
held by the High Court of Calcutta that 
it is valid: AIR 1922 Cal 422; 57 Cal LJ 
375 = (AIR 1933 Cal 785). The latter, it 
is submitted, is the correct view. It has 
been so held by the High Courts of 
Patna and Allahabad AIR 1951 Pat 315 
and AIR 1955 All 244.” 


It would suffice, to constitute a valid 
gift of property in the possession of a 
mortgagee, if the donor delivers symbolic 
possession of the property to the donee by 
handing over the gift deed divesting him- 
self of his title, rights and interest in the 
property and itis not necessary that there 
should be any overt act either by way 
of beat of tom tom or publication or 


notice to the mortgagee or the like. 


18. We, therefore, hold that our 
learned brother was right in coming to 
the conclusion that the gift of the pro- 
perty in question was complete and valid. 


«8. In the result, the Letters 
Patent Appeal fails and is accordingly 
dismissed with costs. 

Appeal dismissed. 
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Index Note :— (A) C. P.C.O. 21 
R. 58 proviso — Investigation of objectious 
etc. to attachment of property — Duty of 
court before refusing such investigation 
on ground of delay. 


Brief Note :— (A) The Court, before 
it proceeds under the proviso to O. 21 
R. 58, must give an opportunity to the 
claimant or objector to satisfy the court 
that the delay, in making the claim or ob- 
jection, was unavoidable and necessary in 
the circumstances of the case, The orcer 
under the proviso must indicate that the 
court has given sufficient opportunity and 
that the court was satisfied that the 
claims or objection was designedly or un- 
necessarily delayed. The Court cannot 
casually or as a matter of course pass 
order under the proviso on the ground 
of belatedness. AIR 1935 Mad 89 and AJR 
1919 Mad 738 and (1957) 1 An WR 261 
Distinguished. Case- law discussed. 
ig (Paras 7 and 14) 
Index Note :— (B) C. P. C. S. 115 -- 
Illegal exercise of jurisdiction under O. 21 
58 proviso — Revisional jurisdiction 
not barred on ground of availability cf 
remedy under O. 21 R. 63. 


Brief Note :— (B) Where the court 
has failed to exercise jurisdiction or acted 
Ulegally or with materia] irregularity in 
the exercise of its jurisdiction under O. 21 
R. 58 Proviso, the jurisdiction of the 
High Court is not barred on the ground 
of availability of remedy of suit under 
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C. Sadasiva Reddy. for Petitioner; 
ie O Rao, for Respondent. 
o. 1. 


_ ORDER ‘— This is an application 
filed under Section 115 C. P. C. to revise 
the order dated 21-6-72 passed by the 
learned Subordinate Judge. Visakhapat~ 
nam in an unregistered E. A. of 1972 
(G. R. N. 1610/23-2-1972) in F. P. 127 of 
1971 in O. S. 55 of 1965 on his file 


2. The petitioner filed the above 
application under Order 21 Rule 58 
C. P. C praying the lower Court that the 
court may be pleased to investigate into 
the claim of the petitioner and raise the 
attachment to the extent of the undivid- 
ed half share of the petitioner. In the 
petition it has been alleged that the peti- 
tioner and the 2nd respondent are the 
joint owners and are in joint possession 
Of a Cinema theatre known as Frabnat 
talkies at Visakhapatnam. that the second 
respondent is not the absolute owner and 
is not exclusively entitled to the entire 
property that the petitioner is entitled 
to and is in possession of his undivided 
half share in the property. that the peti- 
tioner came to know that the first res- 
pondent had obtained a money decree 
against the second respondent on the 
basis of a partnership business in O. S. 55 
of 1965 on the file of Subordinate Judge's 
Court. and in execution thereof got 
attached the said cinema theatre on 2514 . 
August. 1965, that the said attachment 
is not valid and binding on the petitioner 
so far as his share is concerned, that the 
first respondent got a proclamation of a 
sale for the entire property. without ex- 
cluding the petitioner’s half share. made 
and it is therefore illegal and cannot bind 
the petitioner.. that the petitioner came 
to know about the attachment recently 
when he came to the court in connection 
with other matters and hence the peti- 
tion could not be filed earlier as the 
petitioner was not aware of the alleged 
attachment or proclamation till he was 
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about the same in the Court, - tionen, But the order of the learned 
ordinate Judge is a very short one 
jected as it is a belated one.” Fro 
endorsement of representation 
14-6-1972, the petitioner stated tha\ the 
date of attachment known to the 
tioner was submitted by him already‘ 
does not appear from the record that any®es-ss 
opportunity was given to the petitioner 

to explain the delay, if the lower Court 
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informed l 
thatas the saleisposted to 8-3-1972 this 
petition was filed for stay of further pro- 
ceedings, including sale ete, The petition 
was dated 14-2-1972. but actually it ap- 
pears to have been filed on 23-2-1972 in 
the Court. From the endorsement on the 
petition we find the following:— 
3-3-1972:— 
Returned. 1. the petitioner should file 


documents, if any. to show that he has 
got title and possession by the date oi 
attachment. 


9 The date of attachment may be 


noted, , 
Time 7 days. 
Represented on 6-3-1972'— : 


1. It is submitted that the petitioner 
filed similar application of claim and the 
same is pending in the High Court. The 
High Court was pleased to grant stay of 
the very same property in C. h. P. 
No, 1402 of 1971. which is pending and 
the records of the petitioner are with 
the High Court advocate and as such 
~ they could not be filed now. 


oe 2. The petitioner came to know of 
the sale of the property a week before 
filing the petition. 
Returned on 14-38-1972:— 

1. Objection dated 3-3-1972 
be complied with properly. 
Represented on 21-3-1972:— 
The petitioner could not file the docu- 
ments for the present as they are with 
the High Court advocate. 

2. The subject-matter of the pro- 
perty was attached on 3-12-1965. 
Returned 25-3-1972. 

The date of attachment furnished is not 
correct. Correct date should be given. 
Represented: 3-4-1972. 
~ The property was attached before judg- 
+ ment on 3-12-1965 on I. Ay No. 313 of 
1965 as was noted by the office. 
Returned: 19-4-1972. 
The date of attachment furnished is not 
er Correct date should be furnish- 


Represented on 14-6-1972, 
The date of attachment known to the 
petitioner is submitted by the petitioner 
23-6-1972. 
Petitioner prays the Court to investigate 
Into the claim and raise the attachment 
to the extent he got title and possession 
by the date of attachment. But it is 
represented that the documents are with 
the High Court advocate. 

Submitted. 

Rejected as it is belated one. 


| The certified copies of the 
order and decree furnished by the Iower 
Court mention in the cause-title por~- 
tion that the application came up fort 
hearing in the presence of Sri P, V. 
Satyanarayana advocate for the peti» 


ate a mm 


should 
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had considered that there was any delay 
in filing the application. It is this order, 
which is now sought to be revised herein. 


4. Mr. C. Sadasiva Reddy, Iearned 
counsel for the petitioner urged before 
me that the order of the lower Court 
amounts to a failure to exercise jurisdic- 
tion or at any rate the lower Court acted 
in the exercise of its jurisdiction illegal- 
ly or with material irregularity. He in- 
vites my attention to the wording of 
Order 21. Rule 58. C. P. C. which fs as 
follows:— 


“Where any claim is preferred to, or 
any objection is made to the attachment 
of, any property attached in execution 
of a decree on the ground that such pro- 
perty is not liable to such attachment 
the Court shall proceed to investigate 
the claim or objection with the like 
power as regards the examination of the 
claimant or objector and in all other 
respects as if he was a party to the suit; 
Provided that no such investigation shall 
be made where the Court considers that 
the claim or objection was designedly of 
unnecessarily delayed.” 


5. It is the contention of Mr, 
Sadasiva Reddy that the Court can reject 
the application on the ground of delay, 
only if the proviso to Rule 58 of Order 21 
C. P. C. is attracted, i.e.. the Court must 
be satisfied on the evidence or other - 
wise that the claim or objection was 
“designedly or unnecessarily delayed.” 
According to the learned counsel it is 
not a subjective satisfaction of the lower 
Court by a mere perusal of the petition 
that is required under this provision. Ac 
cording to him the Court must give an 
opportunity to the petitioner to satisfy 
the Court that it was not designedly or 
unnecessarily delayed, Without giving 
that opportunity the Court cannot, by its 
own accord come to that conclusion, þe- 
cause what is contemplated by the legis- 
lature is a designed delay or a delay 
which is not necessary in the circun- 
stances. In this particular case, the learn- 
ed counsel says that the lower Court 
has not given such an opportunity to the 
petitioner on the representation endorse- 
ment made by the counsel on the peti- 
tion. The order appears to have bean 
passed in the chamber’s in the manner it 
did. In any event, the learned counsel 
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Says that the order does not satisfy the 
requirement of law and that the lower 
Court has not stated that it was designed- 
ly or unnecessarily delayed. It is mere- 
ly dismissed as belated one and that is 
not a sufficient requirement according to 
him. | He also further contends that the 
dismissal of an application under Rule 58 
of Order 21, C. RB. C.. on th= ground of 
mere delay is not permissible and that 
the lower Court’s order requires inter- 
ference, 


6. On the other hand the learned 
counsel for the respondent contends taat 
it cannot be said that the order was pass- 
ed in chambers, as the cause title in the 
order shows that it came up for hearing 
in the presence of the counsel for the 
petitioner and therefore he must have 
been heard. Secondly he urges that it 
is not necessary for the lower Court to 
state that it was designedly or unneces- 
sarily delayed if it dismissed it as a be- 
lated one. Thirdly he contends that this 
is an order in a claim petition under 
Order 21, Rule 58. C. P. C. and as there 
is a remedy by way of a suit available 
to the petitioner under Order 21, Rule 
63, C. P. C. it is not necessary for this 
Court to interfere in a revision under 
Section 115, C, P. Q The learned counsel 
for both sides have cited some authori- 
ties and I will consider them presently. 


7. From the wording of the pro- 
viso to Rule 58 of Order 21. C. P. C. it 
appears to me that the Court cannot dis- 
miss the application as a belated one, 
unless it gives an opportunity to the 
petitioner to explain or satisfy the Court 
that the delay, if any. is not a’ designed 
one or a necessary one. Im order to 
arrive at this conclusion it is not enough 
for the Court to merely look into the 
petition. the endorsement of return and 
the endorsement of representation, The 
petitioner should be given an opportunity 
to show cause by adducing some evi- 
dence or otherwise that he has not de- 
signedly. wantonly or intentionally de- 
layed filing the application under Order 
21. Rule 58, C. P. G. He may also explain 
and satisfy the Court that it was a delay, 
which was unavoidable and necessary in 
the circumstances of the case. In case, 
the Court intends to proceed under the 
proviso to Rule 58 of Order 21. it is in- 
cumbent upon the Court to not only give 
an opportunity to the petition to satisfy 
the requirement but also to indicate in 
its order that it has given sufficient 
opportunity and that it was satisfied that 
in spite of the opportunity being given 
to the petitioner that the application was 
“designedly or unnecessarily delayed” 
Without following the procedure, if the 
petition is merely dismissed on the 
ground that it is belated one and the 
order ex facie does not show that such an 
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opportunity was given, it cannot be held 
that it is a proper disposal of the applica- 
tion under Order 21, Rule 58 and it would 
be a case where the Court has failed io 
exercise jurisdiction or acted illegally or 
with material irregularity in the exercise 
of its jurisdiction. It is no doubt true 

at in a case where there is alternative 
remedy by way of a suit available to a 
party, this Court should not ordinarily 
interefere with such orders. That is not 
an absolute and inflexible rule as laid 
down in many decisions There may be 
exceptional cases in which this Court 
may be satisfied that the lower Court has 
acted illegally and with materia] irregu- 
larity in the exercise of its jurisdiction, 

ereby warranting interference under 
Section 115, C. P. C. In this connection 
I may refer to the Full Bench decision of 
the Allahabad High Court in Lila v. 
Mahinde, AIR 1931 All 632 (FB), where- 
from the following passage may be ex- 
tracted'— 


“Section 115 is no doubt discretion- 
ary and therefore it is open to the High 
Court to decline to interfere in particular.. 
cases. As a matter of practice it may be 
conceded that ordinarily the High Court 
would not interfere if another convenien 
remedy is open to an applicant. parti- 
cularly when that remedy is by way of 
appeal to a lower Court. But it cannot 
be laid down as a general proposition 
that the High Court has no power of 
Interference at all or should not inter- 
fere where there is another remedy bv 
way of a suit open to the applicant. The 
remedy by way of a separate suit would 
involve a protracted litigation through 
several courts and is not always a con- 
venient remedy when more effective and 
speedy remedy is available. There is no. 
justification for restricting the power 
conferred upon the High Court under 
Section 115 by laying down that no revi- 
sion should be entertained when a remedy 
by suit lies. Each case must be consi- 
dered on its own merits and if the Court 
below has acted without jurisdiction or 
with material irregularity and the appli- 
cant has been seriously prejudiced and 
interference is called for in the interest 
of justice, there is no reason why we 
should drive the applicant to a more cir- 
cutious remedy by way of a separata 
suit.” f 


8. This decision has also been fel- 
lowed by the Gujarat High Court in 
B. D. Shroff vi Govindbhai, AIR 1963 
Guj 117. I may also..in this connecticn.; 
refer to a decision of their Lordships of 
the Supreme Court in M. K. P. Chettiar 
v. A. P. Pillai, (1970) 2 SCC 290 = 
1970 SCD 692 where their Lordships say 
that an error of law- in the decision how- 
ever gross. it may be, the High Court 


p 


i 
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could not interfere under Section 115. 
C. P. C., specially where there was no 
procedural error. I, therefore think that 
where there is a procedural error, as in 
this case, it is certainly open to the High 
Court to interfere in cases of this type. 


9. If an application filed under 
Order 21, Rule 58 is disposed of in 
chambers, without giving an opportunity 
to the petitioner to show causes, why 
it is not designedly or unnecessarily de- 
layed, a Division Bench of the Allahabad 
High Court in Rajeshwari Bibi v. 
B. Hari Ram, AIR 1933 Ali 751, con- 
sisting of their Lordships Gulsiman C. J. 
and Young J. held as follows:— 


“But it seems to us that a Court 
cannot come to the conclusion whether 
there has been an unnecessary delay 
without considering any explanation that 
might be offered on behalf of the objec- 
tor, this cannot be known until the 
objector or his counsel has been heard 
and given an opportunity to explain the 
delay. We are of opinion that in the ab- 
sence of any opportunity having been 
piven to the objectors or their counsel to 


*xplain the delay. the court below acted 


ee 
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with material irregularity in dismissing 
the objections summarily on the suppos- 
ed ground that there was an unneces- 
sary delay. We accordingly allow this 
decision (revision) set aside the order of 
the court below and send the case baci 
to the court below to determine, 
hearing the parties. whether there was 
any unnecessary delay or not, and if 
none, then to dispose of the objections 
On the merit.” 


19. This decision was followed 
by another Bench in Baraty Mian v. 
Ram Adhin. AIR 1937 Oudh 268. where- 
in also an order was passed in chambers 
as in the present case. In two cases de- 
cided by Madras High Court, in an order 
passed on an application under Order 21, 
Rule 58, without considering the ques- 
tion of possession. which is necessary in 
such an application. the High Court in- 
terfered with those orders’ see _the masa 
sion of -Madhavan Nair J. in App 
swamy v. N. Balkrishna AIR 1925 Mad 586 
and the decision of Sankaran Nair J. in 
Rangamal v. Sevugan Chetti. 28 Mad LJ 
327 =(AIR 1916 Mad 19). It may also þe 
stated in this connection that their 
Lordships of Supreme Court have held 
in "Sawal Sing 
1966 SC 1068 that the scope of enquiry 
under Order 21 Rule 58 C. P. C. is very 
limited and is confined to the question 
of possession as they are connected, while 
“the suit brought under Order 21 Rule 63 
C. P. C. would be concerned not only 
with the question of possession but also 
with the question of title.” In another 
decision in Radha Kishan v. Firm J. 
Prasad S. Prasad. AIR 1966 Raj 219 Jagat 
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hai v. Union of India, AIR - 
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Narayan J. interfered with an order 
by the lower Court, which re- 
jected a document as inadmissible. In 
Saida Begum v. Sabir Ali AIR 
1962 All 9 the Allahabad High Court in- 
terfered with an order to release a pro- 


perty, wherein the petitioner has not 
shown his interest therein. In Abdul 
Rahmani v. Fatima Bee, AIR 1960 


Andh Pra 492, Manikannaiah J. has in- 
terfered with an order on an applica- 
tion, which was rejected as not in pro- 
per form. In Agarwal Pathsala v. Karim 
Bux. AIR 1969 All 139 the lower court 
after issuing a notice in an application 
under Order 21 Rule 58, dismissed it on 
the ground that it was designedly and un- 
necessarily delayed, without recording 
any evidence and without applying his 
mind as to what would mean by that ex- 
pression, © N, Singh J. interfered with 
that decision and set it aside. 


11. The learned counsel appearing for 
the respondent relied upon three deci- 
sions of Madras High Court. In Kuppu- 
swami Pillai v. Alwar Chettiar. AIR 
1935 Mad 89 it was held by Beasley 
C. J., that interference under Sec, 115 
shali “not bring about injustice. I do not 
think that interference in this’ case 
would bring about any injustice at all. 
In Venkataratnam v. Ranga Nayakamma, 
ILR 41 Mad 985 = (AIR 1919 Mad 738) 
a Full Bench of the Madras High Court 
had oe the following questions:— 
(1) Where a court purports to make 
an order under the proviso to Rule 58, 
Order XXI, that is to say. an order re- 


- fusing to investigate, does such an order 


come wil the mischief of Order XXI. 
Rule 63, and Article 11 of the Limita- 
tion Act? (2) Is Exhibit V an order 
covered by Article 11 of the Limitation 
Act? The Full Bench answered those 
questions in the affirmative. It may be 
seen in this case, the first order passed 
on the application as follows'— “As this 
petition was filed late, this claim is 
ordered tO be notified to the intending 
bidder.”.A fresh petition was put in be- 
fore the same Judge and he passed 
another order as follows:— "The allega- 
tions: ofthe Zamindarini will be notified 
to the bidders with the remark that the 
Zamindarini did not take steps for her 
claim being enquired into during the last 
ten months.” The question that arose in 
that case was whether those were final 
orders necessitating a suit to be filed 
under Order 21 Rule 63 G P. C. within 
the period provided by Article 11 of the 
Limitation Act. It is no doubt true that 
in that case their Lordships approved two 
decisions in Nar etty v. Vijia- 
pala Nainer 2 Mad LW 206 = (AIR 
1916 Mad 443) and Ponnuswami Pillai v. 


Sabu Ammal 31 MLJ 247. In the 
first decision it was held:— 
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"Order 21. Rule 63 of the Code of 
Civil Procedure 1908 is much wider in 
its scope than the corresponding Sec- 
tion 283 of the Code of 1882. and unlike 
the latter section covers cases in which 
there have been no investigation.” 


12. In the second case it was held 
“the language of Article 11 in the new 
Act is more comprehensive thar that of 
the previous Act and has been construed 
in this court as covering orders after full 
investigation as well as orders passed on 
default” 


13. The ratio decidendi of the 
above Full Bench decision is that even 
orders passed without investigation on 
the ground of delay amount to final 
orders coming within. the purview of 
Article 11 of the Limitation Act. Their 
Lordships were not concerned in that 
case with the question. which now arises 
here viz: whether it was an order passed 
in accordance with the proviso under 
Rule 58 of Order 21 C. P. C. or not. It 
does not appear that that point was 
ever mooted, agitated or decided. I do not 
_ therefore, think that the decision of the 
Full Bench would come to the rescue of 
the respondent in any way. The third de- 
cision relied upon by Ramachandra Rao, 
learned counsel for the respondent is the 
one of Andhra Pradesh High Court in 
Sawnley Mian v. Zabunisa. (1957) 1 
An WR 261. In that decision Kumarayya 
J. (ashe then was) observed that “where 
justice has been done to the parties. it 
is not proper to interfere with the find- 
ing of the lower court on the mere ground 
that the suit tried on regular side was of 
a small cause nature”. I do not think that 
decision has any application here. on the 
facts of this case. 


14, In view of the above autho- 
rities considered by me. I am of opinion 
that in a case under the proviso to 
Rule 58 of Order 21 it is incumbent up- 
onthe Court to give an opportunity to the 
petitioner to show cause how it was not 
designedly or unnecessarily delayed and 
after taking such evidence thereon, which 
the petitioner-may adduce, it must come 
to the conclusion, before it arrives at a 
decision under the proviso that it was 
designedly or unnecessarily delayed. The 
court cannot pass an order of dismissal 
on the ground of belatedness or delay 
casually or as a matter of course. It 
cannot be said that such an opportunity to 
the party is an empty formality. It is one 
thing to say that an opportunity has been 
given and the court has not been satis- 
fied while it is a different thing to say 
that the court can reject an application 
even without giving such an opportunity. 
In the present case since I am satisfied 
that the requirements of the proviso have 
not been properly applied or satisfied by 
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the lower court this is a matter in! 
which interference is called for. 

15. The  petitioner’s counsel no 
doubt argued that the mere use of the 
word that it is a belated one is not 
sufficient and the Court must exactly use 
the words that it is designedly or un- 
necessarily delayed. In my opinion it is 
not the form. but the substance that 
matters. In any event, the court must be 
Satisfied that it was not designedly or 
unnecessarily delayed. 


16. In these circumstances I set 
aside the order of the Lower Court and 
remand the application to the lower 
court for consideration on merits after 
giving an opportunity to the petitioner as 
well as the respondent. in the light of 
the observations in this order. There will 
be no order as to costs. 


Order accordingly. 
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Index Note‘ (A) Civil P. C. O. 21, 


R. 32 (1) — Decree for prohibitorv 
injunction — Disobedience of — Manda- 
tory injunction of suitable character 


falling under sub-section (5) cannot be 
substituted even under inherent powers. 


_ Brief Note:-— (A) For the disobe- 
dience, the defendants are Hable to the 
penalties mentioned in Rule 32 (1) (i.e 
attachment of property or detention in 
Civil Court). But the Court could nol 
invoke sub-section. (5) to its aid (by ap- 
pointing a commissioner or giving 
police aid to help the decree-holder in 
executing the decree) in a case where there 
is no decree for mandatory injunction. 
AIR 1969 Andh Pra 92 Followed: AIR 
1918 All 152. Rel. on. 

(Paras 19, 21, 27) 

Index Note'— (B) Civil P, C. O. 21 

R. 32 (1) — Decree for prohibitory in- 
junction — Enforcement of that decree 
and maintenance of possession with the 


help of it are the only reliefs that can 
be claimed. i (Para 23) 
Cases Referred: Chronological Paras 
AIR 1969 Andh Pra 92 = ILR 
(1968) Andh Pra 739. Venkata Sub- 
bavya v. Veerayya 1¢ 
AIR 1969 Orissa 28. Dinamani v. 
Bimbadhar 2: 
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ATR 1966 SC 153 24, 25 
AIR 1964 Orissa 134 25 
AIR 1962 Andh Pra 435 24 
AIR 1959 SC 492 24 
AIR 1957 All 825 » 2 
AIR 1955 Mad 210 25 
AIR 1918 Al 152 21 


JUDGMENT:— Third defendant in 
the suit, is the petitioner in all these 
revision petitions. It is necessary, to 
state q few facts in order to appreciate 
the points arising in these three revisions. 

2. First respondent in these Civil 
Revision Petitions filed O S. 282-of 1970 
on the file of the Subordinate Judge’s 
Court, Vijayawada, originally against 
respondents 2 and 3 herein, for a per- 
manent injunction restraining the first 
respondent, her men, employees nomi- 
nees and supporters from interfering with 
the oil business of the plaintiff in the 
plaint schedule property and also with 
the .oil pumps, equipment, buildings, 
structures etc.. of the plaintiff and also 
with the possession and enjoyment of the 
plaintiff in the plaint schedule property 
and for costs. 

3. As per allegations in the 
Piaint, the previous lease in favour of 
‘the. plaintiff granted by Smt. Lakshmi 
Durgamba expired by 28-2-1969. that the 
defendants became purchasers from the 
original lessor in 1963, that on account of 
some negotiations the plaintiff was per- 
mitied to continue as the lessee with an 
offer to renew the lease in their favour 
for a further period of five years com- 
mencing from 1-3-1970, that the plaintiff 
also sent some amount towards lease 
amount but to the surprise of 
the plaintiff they received a resi- 
stered notice dated 1-10-1970 from 
the defendants’ counsel asking them 
fo vacate the suit premises. that the 
plaintiff gave a reply on 5-10-1970 deny- 
ing the allegations in that notice for 
which there was a subsequent notice by 
the defendants 1 and 2 dated 16-10-1970 
repeating their demand for vacating the 
suit premises, that the conduct of the 
parties clearly shows that the first de- 
fendant has been acting on behalf of the 
owners and the second defendant also 
was confirming the agreement through 
out, that the defendants 1 and 2 ulti- 
mately should see that a formal lease 
deed be executed by all the three owners, 
that the second defendant has been the 
plaintiffs dealer since several years, that 
the defendants have no right to interfere 
with the plaintiffs possession of the suit 
premises or with the fixtures and the 
equipment therein, as they are bound by 
the agreement entered into on 6-7-1970 
that with an ulterior motive the defen- 
dants have taken into their heads to 
cause trouble to the plaintiff and they 
are taking the law in their own hands 
and attempting to dismantle and remove 
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the costly .fixtures and equipment by 
force and high handedly, that on 22-10- 
1970 the second defendant at the instiga- 
tion of the first defendant along with 
some other unruly elements came to the 
suit schedule premises: and attempted to 
dismantle the equipment shown in the 
list. filed along with the plaint, in spite 
of the protests of the plaintiffs repre- 
sentatives, that the plaintifs represen- 
tatives were pushed aside when he at= 
tempted to prevent their trespass into 
the plaint schedule property and in fact 
they overpowered him and meddled 
with the fixtures and equipment by using 
force, that they are now attempting to 
install some other equipment in the suit 
site by force, that the plaintiff had given 
a report to the police the previous day, 
but the defendants are declaring that 
they would forcibly take possession of 
the suit schedule premises and dismantle 
everything by force etc. 


4. The cause of action is men- 
tioned in the plaint like this: 

“Cause of action for the suit arose 
on 22-10-1970 when the defendants and 
their men attempted to trespass upon 
the plaint schedule property and inter~ 
fere with the plaintiff’s peaceful posses- 
sion thereby meddling with the costly 
equipment thereon and subsequently 
when they are declaring that they would 
dismantle and destroy the fixtures and 
equipment at Vijayawada where the 
plaint schedule properties situate and the 
defendants reside.” 

The prayer portion is worded as follows: 

“The plaintiff therefore prays . that 
the honourable court may be pleased to 
grant a decree in favour of the plaintiff 
against the defendants: 

(a) for a permanent injunction res- 
training the defendants and their men 
and agents -and representatives from 
interfering with the plaint schedule 
property and the fixtures and equipment 
thereon and all acts, things on the plaint 
schedule property to enable the plaintiff 
to carry on their business peacefully 
without any hinderance and pass such 
other orders as are deemed just and 
necessary.” 

5. In the schedule filed along 
with the plaint the land admeasuring 
about 680 yards, within specified boun- 
daries alone was shown as suit schedule, 

: The suit was originally con- 
tested by defendants 1 and 2. They deni- 
ed the plaint claim that the plaintiff was 
in possession and the claim for any in- 
junction on that basis. The suit was in- 
stituted on 24-10-1970. There was an 
order of the court to keep the status quo, 
passed on 24-10-1970 and an advocate 
commissioner was appointed. The Com- 
missioner filed his report stating in effect 
that 3rd defendant was in possession. It 
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appears interim injunction was granted 
against defendants I and 2 on 4-12-1970. 
They carried the matter in appeal in 
C. M. A. No. 31 of 1970. which was dis- 
missed by the District Court. Against 
that C. R. P. No.-811 of 1971 has heen 
preferred by them. 


T. As per order on I. A. 2805 of 
1971, dated 7-12-1971 in the suit the third 
defendant was added as a party. As ner 
the order on I. A. 434/72 dated 23-2- 
1972 in I. A. 1756 of 1971, the 3rd defen- 
dant was added as a party to that L A. 
The said I. A. 1756 of 1971 was filed on 
22-7-1972 by the plaintiffs under O. 26, 
Rule 9, C.P.C. praying for appointment 
of a Commissioner to reinstal the plain- 
tiffs equipment on the suit site with 
police aid. 


8. The third defendant contested 
the suit denying the plaint allegations, 
and stating that he took possession of 
the suit schedule property on 22-10-1970 
and from 23-10-1970 he alone was carry- 
_ing on his own business as 1.0.C. dealer 
to the knowledge of the plaintiff, that 
the plaintiff filed the suit without mak- 
ing him as a party, and the plaintiff was 
fully conscious of the fact that he alone 
was in possession of the suit property on 
the date of the suit. He further says that 
for more than once the plaintiff attempt- 
ed to dispossess the third defendant from 
the possession of the property after 
23-10-1970 that the plaintiff appears to 
have given a report to the police on 
22-10-1970 complaining that possession 
was taken by the third defendant, that 
it was not stated in the report that the 
plaintiff was in possession and therefore 
the plaintiff was not entitled to any in- 
junction at the time of filing of the suit 
against this defendant. Without implead- 
ing the real party the . plaintiff appears 
to have obtained injunction by exagge- 
rating its case and secured the sympathy 
of the court, at the time of filing of the 
suit. He therefore, asked for the dismis- 
sal of the suit. 


9, On 15-3-1971.the third defen- 
dant filed another suit O. S. 94 of 1971 
on the file of the Subordinate Judge’s 
Court, Vijayawada for injunction res- 
training the plaintiff in O. S, 282 of 1970 
from interfering with his possession. 
Both the suits 94 of 1971 and 282 of 1970 
were tried together along with I. A. 1756 
of 1971 and they were disposed of by a 
common judgment dated 24-6-1972. The 
lower court passed a decree as prayed 
for. in O. S. 282 of 1970 and dismissei 


©. S. No. 94 of 1971 with costs. The 
lower court also held that the plaintiff 
was entitled to a mandatory injunction 


prayed for in I. A. No. 1756 of 1971. 


10. After this decree was passed, 
the plaintiff in O. S. 282 of 1970 filed 


[Prs, 6-12] Y. Lakshmaiah v. Esso Eastern Ine. (V. Sastry J.) 


A. I. R. 


I. A. No. 1021 of 1972 on 31-7-1972 under 
Section 151, Order 21, Rule 32, C.P.C. 
praying for giving police aid to the plain- 
tiff and its officers and the Commissioner 
in éxecuting the above decree and to help 


the plaintiff and its officers and the Com- 


missioner in re-installing plaintiffs 
equipment on the plaint schedule site 
and also to order arrest of the defen- 
dants, their agents, men or representa- 
tives by the police or other officer of the 
court if they obstruct the plaintiff and 
its officers in re-installing their equip- 
ment and prevent them from carrying 
on plaintiffs business. He also filed 
E. A. 1020 of 1972 under Section 151, 
Order 21, Rule 32 and Order 26, Rule 9, 
C.P.C. praying for giving protection to 
the plaintiff and its officers in exercising 
their rights in executing the above de- 
cree by appointing a Commissioner and 
giving necessary police aid to the Com- 
missioner to help the plaintiff ‘and its 
officers in re-installing the plaintiff's 
equipment on the plaint schedule site 
and to note the wrongful obstructions of 
the defendants and their agents and men 
etc. in their doing so and also prevent 
their obstruction and interference by 
means of the aid of the police and also 
to order arrest of the defendants, their 
agents, men or representatives by the 
police or other officer of the Court, if 
they obstruct the plaintiff and its officers 
in re-installing their equipment and pre- 
vent them from carrying on plaintiffs 
business and pass such other orders as 
are deemed just and necessary in the 
circumstances of the case. This petition 
was also filed on 31-7-1972. The plaintiffs 
also filed E. P. 225 of 1972 in O. S. 282 
of 1970 under Order 21. Rule 32 and 
under Order 26, Rule 9, C.P.C. to take ac- 
tion against the defendants if they ob- 
struct the decree-holder’s equipment on 
the decree schedule property. 


1i. | On 31-7-1972 the lower Court 
passed an ex parte order on E. A. 1020 of 
1972 as follows :— 


“31-7-1972 Sri P. Anjaneyulu has 
been appointed Commissioner to help the 
decree-holder in executing the decree as 
prayed for.. His fee is fixed Rs. 150/- to 
be paid direct. The final order passed in 
C. R. P, 1261 of 1972 dated 12-7-1972 has 
been perused. For report 5-8-1972.” 

12. On I. A, 1021 of 1972 also the 
following order was passed on 31-7- 
1972 :— l 

"31-7-1972 the Commissioner can 
approach the court if necessary when he 
is not allowed to execute the decree by 
the judgment-debtor.” 


On E. P., 225 of 1972 the following order 
was passed: 


"31-7-1972: Commissioner has been 
appointed. Call on 5-8-72.” 
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13. The third defendant has filed 
C. R. P. No. 1504 of 1972 against the 
order in E. A. 1020 of 1972, C. R. P. 1505 
of 1972 against the order on I. A. 1021 of 
1972, and C. R. P. 1506 of 1972 against 
ae order on E. P. 225 of 1972 as afore- 
said: 

14. Sri Y. Suryanarayana ` the 
learned counsel appearing for the third 
defendant revision petitioner has very 
strenuously contended that the orders 
of the lower Court in the above I. A., 
E. A. and E. P, are without jurisdiction 
for the foll6wing reasons. 

(1) There is the decree giving man- 
datory injunction to re-install the equip- 
ment if any, and therefore it is not open 
to the lower court to appoint a Commis- 
sioner or give police aid to it as it is not 
warranted by the decree and therefore 
the order of the lower court is without 
jurisdiction. 

(2) the decree passed in O. S. 282 of 
1970 is only one for perpetual injunction 
or prohibitory injunction, which cannot 
be executed in the manner suggested by 
the plaintiff in these three petitions. 


(3) the order of the lower court ap- 


pointing Commissioner ex parte was bad 
and without jurisdiction. 


15. Before I deal with the above 
points, it is better to note the allegations 
in the affidavit filed in support of these 
petitions, It was stated therein that there 
is an express direction in the judgment 
that the defendant should be directed to 
restore the plaintifs equipment and 
machinery in its original place and the 
court granted a mandatory injunction 
too, that the plaintiff is entitled to carry 
on its business peacefully on the suit 
schedule site by re-installing its equip- 
ment and the defendants are not entitled 
to obstruct the plaintiff in so doing by 
virtue of the decree and judgment in the 
suit. The defendants have removed on 
17-7-1972 the pump and other equip- 
ment of the 1O.C. fixed by them earlier 
on the suit site, that the defendants are 
wilfully disobeying the orders and vio- 
lating the decree and judgment jin the 
above suit and the plaintiffs are afraid 
of not only harm and danger to their 
equipment and machinery which they 
are going to re-install but also to their 
lives. Defendants have not handed over 
the plaintiffs valuable equipment to 
them which they have removed from the 
suit site in the first instance, The plain- 
tiff has therefore made arrangements to 
re-install another pump and other equip- 
ment on the suit site etc. 


16. It has been contended by Sri 
Y. Suryanarayana, learned counsel ap- 
pearing for the revision petitioner that 
the third defendant took possession of 
the property as early as on 22-10-1970 
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that as per Ex. B-7, filed in the case, the 
underground storage tanks and also 
pumps from which petrol and diesel 
were sold, have been removed even on 
22-10-1970 that as per Ex. B-15, the plain- 
tiffs men were not even allowed into 
the site, that as per Ex. B-16, that the 
new pumps and tanks of the I.O.C. were 
installed after sending out the plaintiffs 
people and removing their pumps and 
tanks and that the third defendant has 
taken possession of the premises, com- 
pleted installation of their apparatus 
and commenced sales of their oil from 
93-10-1970 that the lower court has not 
considered properly all these documents 
filed on his behalf, that the findings of 
the lower court itself shows that a por- 
tion of the site has been encroached up- 
on by the third defendant by 23-10-1970 
and therefore that the findings given by 
the lower court that the plaintiff is in 
possession is not sustainable and that he 
has filed an appeal against that decision 
in A. S. 378 of 1972, which is now pend- 
ing and the plaintiffs are not therefore, 
entitled. in the face of these facts, to any 
relief ie, for re-installation of their 
equipment when there’ is no mandatory 
injunction to that effect. He has also re- 
lied upon the provisions of Order 21, 
Rule 32 (1) and submitted that in the 
case of perpetual injunction the court 
cannot grant a relief prayed for by the 
plaintiff. The only relief, according to 
him, which the plaintiffs are entitled to 
was the detention of the defendant in 
civil prison or attachment of the pro- 
perty of the defendant if he had disobey- 
ed the injunction if any and not a relief 
as contemplated under Order 21, Rule 32 
(5), C.P.C. for doing of an act required 
to be done by the decree as contemplat- 
ed thereunder. He says that in the ab- 
sence of a decree for mandatory injunc- 
tion, the plaintiffs are not entitled to 
these reliefs. He also placed reliance up- 
on certain decisions to show that the re- 
liefs ought not to have been granted by 
the lower court without notice to him and 
it is opposed to all principles of natural 
justice. 

17. Against the order on I. A. 
1756 of 1971 the third defendant filed 
C. R. P. 1261 of 1972 in this court, which 


was disposed of by my learned brother . 


Mukthadar, J. on 12-7-1972. After consi- 
derable arguments in that C. R, P. the 
learned advocate for the first respondent 
viz., the plaintiff in O. 5. 282 of 1970 
undertook not to execute the decretal 
order passed on I. A. 1756 of 1971 with- 
out prejudice to his right to execute his 
decree in O. S. 282 of 1970 and if neces- 
sary to take steps to get it amended. In 
view of that undertaking the learned 
Judge, without entering into a discussion 
about the merits of the revision dismis- 
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sed the C, R. P. After that order, I am 
told, that the plaintiff has filed L A. 2300 
of 1972 for amending the decree by in- 
corporting the relief granted in I. A. 1756 
of 1971 as part of the decree in O. S. 282 
of 1970 and that that petition has also 
been dismissed by the lower court and 
a revision has been preferred against 
that order. 

18. It may be seen from the 
above facts that the decree as it stands 
today in favour of the plaintiff in O. S. 
282 of 1970 is only a decree for perpe- 
tual or prohibitory injunction restraining 
the defendants which reads as under:— 


"This court doth order and decree 
that the defendants and their men and 
agents and representatives be and here- 
by are restrained by a permanent in- 
junction from interfering with the, plaint 
schedule property and the fixtures and 
equipment thereon and all acts, things 
on the plaint schedule property to enable 
the plaintiff to carry on their business 
peacefully without any hindrance and... 


19. The attempt of the plaintiff to 
get the decree passed in I. A. 1756 of 
1971 made a part of the decree in O. S. 
282 of 1970 has also failed. There is no 
decree for mandatory injunction to re- 
install the equipment on the suit - site. 
Hence the plaintiffs are entitled only to 
the enforcement of the perpetual or 
prohibitory injunction granted in their 
favour as per decree in O. S, 282 of 1970. 
If they are in possession of the property 
they can maintain that possession with 
the help of that perpetual injunction. If 
there is any violation of the perpetual 
injunction they can certainly take action 
against the persons meddling with their 
rights by proceeding under Order 21, 
Rule 32 (1), C.P.C. Admittedly the plain- 
tiffs have not taken any steps under 
Order 21, Rule 32 (1), C.P.C. The prayer 
now asked for by. the plaintiffs. comes 
within Order 21, Rule 32 (5), C.P.C. They 
have asked for the appointment of a 
Commissioner to help them in re-instal- 
ling their equipment in the suit site and 
to note the wrongful obstruction by the 
defendants. They have also asked for 
police aid to .assist the Commissioner. 
These things are not warranted by | the 
decree as it stands now. Under the guise 
of enforcing the perpetual injunction 
they cannot ask for any reliefs, which 
are not granted by the decree. J may also 
in this connection refer to the decision 
of their Lordships Jaganmohan Reddy, 
Cc. J. (as he then was) and Sambasiva 
Rao, J., of this court in Venkata Sub- 
bavva v. Veerayya (AIR 1969 Andh Pra 
92), Their Lordships have held in the 
above case as follows: 


“Sub-rule (1) would apply both to 
mandatory as well as prohibitory in- 
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junctions. Sub-rule (5) on the language 
used applied to mandatory injunctions. 
The word injunction in sub-rule (5) has 
been qualified by the words “has not 
been obeyed” and the rule says that in 
the event of disobedience of the injunc~« 
tion the court may direct that the act 
required to be done may. be done so far 
as practicable by the decree-holder or 
ei other person appointed by the 
court. 


This could only be a mandatory di- 
rection. A prohibitory direction would 
be not to do an act. A mandatory direc< 
tion is a command to do a positive act, a 
prohibitory injunction is a negative one 
restraining him from doing a particular 
act. The difference between the two is 
obvious and Rule 32 (5) can only be con~ 
strued as applying to mandatory injune< 
tions and not to prohibitory injunctions,” 


20. Their Lordships have discus 
sed the scope of Section 51, C.P.C. and 
observed as follows: 


“Under Section 51 whether by itself 
or read with Section 151, C.P.C. a decree 
cannot be executed in circumstances 
which give a fresh cause of action to 
the decree-holder. Section 51 (e) cannot 
enable the court to give a fresh manda- 
tory direction to remove something which 
was not in existence at the time of the 
decree.” 


Their Lordships quoted with approval 
the following observation of the learned 
Judge Kumaraiah, J. (as he then was):-—~ 

“When a prohibitory injunction is 
disobeyed certainly it is not within the 
competence of the executing .court to 
Substitute therefor a mandatory - injunc~ 
tion of a suitable character, even under 


the inherent powers and give effect 
thereto.” 
21. In view of the above decision, 


it is not competent to the lower court to 
appoint a Commissioner to do a thing, 
which is not warranted. by the decre 
itself. The lower court has invoked to its 
aid Order 21, Rule 32 (5), C.P.C. in a cas 
where there is no decree for mandator: 
injunction. To that extent it must b 
held that the order of the lower cour 
is without jurisdiction. I may also in thi 
connection quote what has been held in 
Gordhan Lalji v. Maksudan Ballabh 
ILR 40 All 648 = (AIR 1918 All 152) by 
their Lordships Pramada Charan Banerji 
and Justice Ryves, JJ. That was a case 
wherein there was a decree declaring 
the plaintiff and the defendants of the 
third party entitled to perform the 
‘singar Arti? ceremony in a certain tem- 
ple both on ordinary and festive occa- 


„Sions, by permanently restraining the 


defendants of the first and second par- 
ties from obstructing the plaintif and 
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the defendants third party from per- 
forming the duties of the office claimed 
by them. The application out of which 
the appeal arose was made by one of the 
defendants of the third party against the 
representatives of the defendants of the 
first and second parties stating that the 
respondents are interfering with the per- 
formance of the duties appertaining to 
the office which was claimed in the suit 
and which was decreed to the plaintiff 
and the defendants of the third party and 
praying for the enforcement of the de~- 
cree through the Superintendent of 
Police, Muttra to see that the decree~ 
holder may perform the ‘Arti’ and that 
the defendants may be directed not to 
interfere with the performance of those 
duties. Their Lordships observed at page 
651 as follows: ... i 


“It is lastly urged that the court be- 
low was wrong in ordering the Superin- 
tendent of Police of Muttra to see that 
the ‘Arti’ was performed by Goswami 
Maksodan Ballabh.and that the defen- 
dants offered no obstruction. .So far as 
this part of the prayer in the application 
for execution is concerned “we do not 
think that the court below ought to have 
granted it. It had no power under the 
Code of Civil Procedure to order the 
police to interfere in the matter. There 
being a decree for a perpetual injunction 
against the defendants or those whom 
they represent, it was the duty of the 
defendants to carry out the injunction, 
that is to say, to refrain from offering 
any obstruction to the performance of 
the office which was decreed to the de- 
ecree-holder. If-they disobeyed the order 
of the court they were liable to the pe- 
nalties mentioned in Order XXI, Rule 32 
of the Code, but the court could not order 
the police to see that the decree-holders 
performed the duties of their office with- 
out interference on the part of the de- 
fendants. If a breach of the peace was 
apprehended that was a matter for the 
Magistrate and the police and not for the 
civil court, which directs the Superin-~ 
tendent of Police to order the Sub-Ins- 
pector of Bindraban to have the appli- 
cant Maksudan Ballabh perform ‘singar 
Arti’ in the temple. 

We are also of the opinion that the 
court had no power to appoint a Com- 
missioner to see that the decree-holder 
performed without obstruction the duties 
appertaining to his office. This portion of 
the lower court's order, which was pass- 
ed on a subsequent date should also be 
set aside. In our opinion, clause (5) of 
Rule 32 does not authorise the court to 
make these orders, and provides for a 
different state of things.” 


22. I respectfully follow the prin- 
ciple laid down in the above decision 


Y. Lakshmaiah v, Esso Eastern Inc, (V. Sastry J.) 


[Prs. 21-24] 


which also applied to the facts of this 
case, 


23. Next taking up the question 
whether the plaintiff is entitled to, under 
Order 21, Rule 32 (1), any reliefs—As al- 
ready stated, this is not a case in which 
the plaintiffs are asking the defendants’ 
detention in the civil prison or the at» 
tachment of their property for the dis« 
obedience of any injunction. It may also 
be noted in this connection that after 
ərd defendant was made a party to the 
suit and I. A. 1756 of 1971, no attempt 
was made by the plaintiffs to obtain a 
temporary injunction against the third 
defendant. The decree passed in the suit 
as already stated, does not contain any 
mandatory injunction’: even against the 
third defendant. The decree is only per- 
petual or prohibitory injunction. In such 
a case the only reliefs, to which the 


‘plaintiff is entitled is the enforcement of 


that decree and to avail that decree to 
maintain their possession. I am not here 


concerned with the merits of the decision 


of the lower court against which an ap- 
peal has been filed. In these revisions I 
am only concerned with the validity of 
the orders passed by the lower court ap- 
pointing a Commissioner in the manner 
the lower court did. I am not satisfied 
that this is a case in which the lower 
court had jurisdiction to pass the orders 
as it did. In my opinion the orders are 
entirely without jurisdiction and -have 
to be set aside. 


24. It has been strenuously urg~ 
ed by Mr. Babul Reddy, appearing on 
behalf of the decree-holder that this 
court should not interfere with the dis- 
cretion of any orders of the lower court 
especially when the diseretion has been 
exercised to maintain a just cause, He 
placed reliance upon two decisions of the 
Supreme Court in Chaube Jagdish v. 
Ganga Pd. (AIR 1959 SC 492) and in P. D. 
Chougule v. M. H. Jadhav (AIR 1966 SC 
153 = 1966 SCJ 1) and a decision of this 
court in Jaya Shanker Mills v. Hazi Za- 
karia, (AIR 1962 Andh Pra 435). In (AIR 
1959 SC 492) it has been held by their 
Lordships that - 


“Section 115, C.P.C. empowers. the 
High Court in cases where no appeal lies, 
to satisfy itself of three matters (a) that 
the order made by the subordinate court 
is within its jurisdiction; (b) that the 
case is one in which the court ought to 
exercise its jurisdiction; (c) that in exer- 
cising the jurisdiction the court has not 
acted illegally, that is, in breach of some 
provision of law or with material irregu- 
larity that is by committing some error 
of procedure in the course of the trial 
which is material in that it may have 
affected the ultimate decision. Therefore 
if an erroneous decision of a subordinate 
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court resulted in its exercising jurisdic- 
tion not vested in it by law or failing to 
exercise the jurisdiction so vested or act~ 
ing with material irregularity or illega- 
lity in the exercise of its jurisdiction the 
case for the exercise of powers of revi- 
sion by the High Court is made out.” 


25. In AIR 1966 SC 153 a simi- 
lar proposition has been laid down. But 
this-is a case in which the lower court 
has assumed jurisdiction which it did 
not have by passing an order, which is 
not warranted by the decree. Therefore 
its assumption of jurisdiction not vested 
in it in passing of decretal order is bad 
in law. He also relied upon the decisions 
in In re Subramaniam Chettiar, AIR 1955 
Mad 210: Sita Ram v. Kedarnath, AIR 
` 1957 All 825; Dinamani v. Bimbadhar, 
AIR 1969 Orissa 28, and Bahadur Pra- 
dhani v. Gopal Patel, 
134 and argued that where there is no 
failure of justice in the orders passed by 
the lower court no interference by this 
court is called for. He strenuously con- 
tended that the conduct on the part of 
the third defendant has always been not 
proper and argued that the way in which 
the third defendant has taken the. law 
into his hands by encroaching upon the 
property and therefore any order passed 
by the court to render justice to the par- 
ty, who is entitled to a decree in this 
case, should not be interfered with. As 
stated above I am not concerned with, in 
this case, whether the decisions given by 
the lower court in the suit are correct or 
not as it is a matter to the appellate 
Court to consider in the regular appeal. 
I am concerned here with the scope of 
the order passed in the applications and 
the reliefs granted by the lower court, 
in the annlications out of which these re- 
visions arise. I am not, therefore satis- 
fied that the above cases come to any 
help of the plaintiff-respondent. 

26. In the view, which I have 
taken on points 1 and 2, I do not think 
it is necessary for me to consider the 
third point, whether the appointment of 
the Commissioner without notice, is valid 
or not. 

27. In view of the fact that there 
lis no decree for mandatory injunction as 
such passed in O. 5. No, 282 of 1970 in 
view of the fact that there is no relief 
asked for under Order 21, Rule 32 (1). 
C.P.C. and in view of the fact that the 
court cannot exercise any powers under 
Order 21, Rule 32 (5) read with 51 (e), 
C.P.C. in the case of perpetual or prohi- 
bitory injunctions and inasmuch ‘as it is 
not competent to the executing court to 
substitute for a prohibitory injunction a 
mandatory injunction of suitable cha- 


racter, even under the inherent powers ` 


and -give effect thereof as laid down by 3 


Vidhyadhara Rao v. Lalitadevamma 


AIR 1964 Orissa: 


A.I. R. 


Division Bench of our High Court cited 
supra, I have got no other alternative 
except to set aside the orders of the 
lower court and allow these revision 
petitions." It is open to the plaintifi-res- 
pondent to pursue such of the remedies 
as are available to them as per the de- 
cree passed in their favour. 


28. In these circumstances the 
three revision petitions are allowed with 
costs in C. R. P. 1504 of 1972. There will 
be no order as to costs in the other 
C. R. Ps. 

Petitions allowed. 
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CHINNAPPA REDDY, J, 
Kotagiri Vidhyadhara Rao and others, 


Appellants v. Kotagiri Venkata Konda 
Satya Lalitadevamma, Respondent. 


Appeal No. 348 of 1970: D/- 16-8- 
1972, against order of Addl. Dist. J., 
West Godavari at Eluru, D/- 29-8-1969. 


Index Note:— (A) Hindu Adoptions 
and Maintenance Act (1956), S. 23 — Man- 
ner of determining maintenance — Pro- 
vision not applicable to claims arising 
before commencement of the Act. 


Brief Note: (A) S, 23 provides for 
matters which may be considered in de- 
termining maintenance payable ` under 
sections 21 and 22 only. These sections 
apply prospectively and not to the estates 
of Hindus who died before the com= 
mencement of the Act. Section 23 cannot 
therefore be considered while determin- 
ing claims of maintenance arising before 


the Act. AIR 1961 Andh Pra 131 (FB), 
Referred. (Para 3) 

Index Note:— (B) Hindu Adoptions 
and Maintenance Act (1956), S. 25 — 


Court’s power to alter maintenance under 
—- Exercise of — Does not necessitate 
application of S. 23 in claims arising be- 
fore Act. 


Brief Note-— (B) S. 25 merely en~< 
ables the altering of the amount of main- 
tenance on proof of change of circum- 
stances. In cases of claims arising after 
the commencement of the Act the amount 
to be determined under Section 25 would 
be in accordance with the provisions of 
the Act ie. S. 23. In cases of claims for 
maintenance existing before the com» 
mencement of the Act the amount to be 
altered under Section 25 would be deter- 
mined with reference to pre-existing law 
(under which the private property of the 
widow was irrelevant consideration). All 
that Section 25 has done in respect of 
claims arising before the Act is to re= 
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move any bar which existed previously 
in respect of claiming -enhanced main- 
tenance. (Para 3} 

Index Note:— (C) (Andhra Pradesh) 
Estates Abolition Act (1948), S. 3 (b) — 
Lands regarding which persons are en- 
titled to ryotwari patta are excluded 
from vesting in State under. 

Brief Note:-— (C) S. 3 (b) provides, 
save as expressly provided otherwise, for 
the vesting of the entire estate in the 
Government, free of all encumbrances. 
Such express saving is provided in Sec- 
tion 3 (d) which prohibits the Govern- 
ment from dispossessing amy person of 
any land in respect of which he is entitl- 
ed to ryotwari patta. Sections 3 (b), 3 (d), 
and Ss. 11 to 14 read together indicate 
that the lands in possession of a ryot or 
a land-holder in respect of which he is 
entitled to a ryotwari patta is excluded 
from the estate which is vested in the 
Government. (1961) 1 Mad LJ 87 and 
(1867) 80 Mad LW 424, Rel. on. 

(Para 5) 

Index Note:— (D) (A. P.) Estates 
Abolition Act (1948), Section 59 — 
Claims unenforceable under — Against 
estate vesting in State — Section does 
not extinguish debts/liabilities of erst- 
while land-holder. 


Brief Note:— (D) It: was contended 
that the widow’s right .of maintenance 
was charged on the lands which came to 
be vested in the Government and the 
ryotwari patta was granted in the name 
of the defendants. Therefore the widow’s 
right of maintenance was itself totally 
extinguished by virtue of Section 59. 


Held, that since the ryotwari patta 
was granted to defendants, the lands did 
not vest at all in the Government. Sec- 
tion 59 was thus not attracted. 


Held further. that even if the land 
is assumed to have vested in the Gov- 
ernment, the widow’s right to mainten- 
ance was not extinguished because (apart 
from other things) Section 59 (1) itself 
provided that claims and liabilities against 
land-holder would be enforceable against 
the compensation payable to him under 
the Act and also against land-holder’s 
other propertv. Therefore the right or 
claim, though unenforceable against 
estate vested. remained unimpaired and 
‘an be proceeded against amy other pro- 
serty including the compensation pay- 
able under the Act. Private lands of the 


land-holder are such ‘other property’. 
(1961) 1 Mad LJ 87 and (1967) 80 Mad 
LW 424, Followed; AIR 1961 SC 1790; 


AIR 1969 SC 971, Distinguished. 
(Paras 5, 6 and 8) 


K. Jagannadhrao. for Appellants: 
N. Cc. V. Ramanujachari, for Respondent. 


. JUDGMENT :— The defendants in 
O. S. No. 2/68 on the file of the Court of 


Vidhyadhara Rao v. Lalitadevamma (C. Reddy J.) 


[Prs, 1-2] A.P. 39 


the Ditsrict Judge, Eluru are the appel- 
lants in this appeal. The plaintiffs 
husband and the father of defendants 1 
to 3 were brothers. Their mother was the 
4th defendant and the mother of defen- 
dants 1 to 3 was the 5th defendant in the 
lower Court. The husband of the plain- 
tiff died on 24-7-1946 as a member of 
the joint family. The joint family posses- 
sed the plaint A and B schedule proper- 
ties and a share in Yadavalli Mokhasa 
Village. After her husband’s death pro- 
vision for the maintenance of the plain-- 
tiff was made at the rate of Rs. 540/- per 
year. A settlement deed was executed on 
2-9-1949 creating a charge on items 7. 8. 
10 and 14 of the A scheduled properties. 
Having regard to the rise in the cost of 
living the plaintiff filed the suit out of 
which the appeal arises for enhancement 
of maintenance. She alleged that the in- 
come from the A schedule properties was 
more than Rs. 60,000/- per year. She 
claimed that she should be awarded 
maintenance at the rate of Rs. 5,400/- 
per vear. The defendants contested. the 
suit. They raised various defences. The 
learned Subordinate Judge overruled the 
several’ defences, held that the net `n- 
come of the defendants from the pro- 
perties was about Rs. 30,000/- to Rupees 
40.000/- per year and awarded the plain- 
tiff maintenance at the rate of Rs. 2.000/- 
per year. The defendants have preferred 
this appeal, and the plaintiff has filed a 
memorandum of cross-objections. 


2. The frst submission of Sri 
Jagannadha Rao was that the learned 
District Judge did not discuss the evi- 
dence relating to the income from the 
properties but merely agreed with the 
argument of the counsel for the plaintiff 
that the income would be about Rupees 
30,000/- to Rs. 40,000/- per year. The 
learned Subordinate Judge did refer to 
the evidence though he did not say how 
he arrived at the figure mentioned by 
him. One of the criticisms of the learned 
counsel was that the learned Subordinate 
Judge did not exclude the properties 
which had already been sold and, there- 
fore, lost to the family. The lst defen- 
dant himself as D.W. 5 stated that he 


-owned 30 acres of mamool wet land and 


20 acres of dry land which was cultivate 
ed as wet. He also stated that he owned 
120 acres of dry land. He stated that the 
paddy yield would be about 450 to 500 
bags per year, that the income from the 


‘mango garden was about Rs. 3,000/-, that 


the income from the lime garden was 
about Rs. 2,500/- per year and the yield 
from tobacco was about 15 putties per 
year. The price of one putti of tobacco 


‘was given by him as Rs. 500/-. The learn- 


ed counsel stated that the price of each 
bag of paddy may be taken as abouti 


r 
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Rs. 40/-. According to the Ist defendant 
he had to spend 300 bags of paddy per 
year towards wages of farm servants and 
that it cost. him Rs. 1,000/— per acre to 
grow tobacco. Even on the basis men~ 
tioned by the Ist defendant the net in- 
come from the properties should be not 


less than Rs. 18,500/-. Making due allow- ` 


ance for under-estimation of yield and 
over-estimation of expenses it may safe~ 
ly be held that the income from the 
lands would not bè less than Rs, 25,000/ 
per year. 

3. The second submission of Sri 
Jagannadha Rao, learned counsel for the 
appellants was that the plaintiff herself 
was possessed of considerable property 
namely five acres of wet land and 22 
acres of garden land. He conceded that 
under the law as it obtained before the 
passing of the Hindu Adoptions and Main- 
tenance Act, the income from these lands 
could not be taken into account in award- 
ing ‘maintenance to the plaintiff. But he 
submitted that after the passing of the 
Act the separate income of the claimant 
had to be taken into account under Sec~ 
tion 23 (2) and Section 23 (3) of the Act. 
It has been held by this Court in Rama- 
moorthy v. Seetharamamma, AIR 1961 
Andh Pra 131 (FB) that Sections 21 and 
22 apply only to estates of Hindus wo 
died after the commencement of the Act. 
Sri Jagannadharao contended that 
though Sections 21 and 22 did not apply 
to the estates of Hindus who died before 
the commencement of the Act, Section 23 
applied to all claims for maintenance 
whether such claims came into existence 
before or after the commencement of the 
Act. I do not agree with this submission. 
Section 23 merely provides for the mat~ 
ters which may be taken into account in 
determining the maintenance payable 
under Sections 21 and 22 of the Act. It 
does not create or confer anv right to 
claim maintenance. 


Sri Jagannadha Rao relied on S. 25 
of the Act which provides that the 
amount of maintenance whether fixed by 
a decree of Court ar by agreement, either 
before or after the commencement of the 
Act may be altered subsequently if there 
is a material change in the circumstances 
justifying such alteration. According to 
Sri Jagannadha Rao whenever the change 
is sought after the commencement of the 
Act, the amount of maintenance must be 
determined with reference to the provi- 
sions of the Act, that is to say. with re- 
ference to Section 23. Ido not agree with 
the submission of the learned counsel. 
Section 25 merely enables the altering of 
the amount of maintenance on proof of 
change of circumstances. In the case of 
claims which arise after the commence- 
ment of the Act the amount of mainten- 
ance has to be determined in accordance 
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with the provisions of the Act. In the 
case of claims for maintenance which 
existed even before the commencement 
of the Act the amount of maintenance 
has to be determined with reference to 
the pre-existing law. All that Section 25 
has done in the case of pre-existing 
claims for maintenance is to remove the 
bar that existed previously: Before the 
commencement of the Act a widow could 
bind herself not to claim enhanced main-~ 
tenance and that would effectively, bar 
her from claiming enhanced mainten- 
ance. That bar has now been removed 
and despite an agreement not to claim 
enhanced maintenance.a widow may so 
claim under the new Act. That is all. 
Section 25 does not enable a person who 
had a claim for maintenance even before 
the commencement of the Act to claim 
maintenance on the basis of the provi- 
Sions of Section 23: nor does it enable the 
persons liable to pay maintenance to 
have the rate of maintenance reduced on 
that basis. Section 25 does not touch 
Section 23, 


4. The third submission of Sri. 
Jagannadha Rao was that the learned 
District Judge was in error in taking into 
account items 1 to 21 of plaint A sche- 
dule which were private lands in an 
estate of which the defendants were pro-~ 
prietors and which had been taken over 
by the Government. No doubt ryotwari ` 
pattas were granted to the defendants 
under Section 12 of the Abolition Act, 
but according to Sri Jagannadha Rao, the 
claims of the plaintiff for maintenance 
against those items was extinguished as 
a result of the estate being taken over. 
The learned counsel relied on the deci- 
sions of the Supreme Court in Sheo Am~« 
bar Singh v. Allahabad Bank, AIR 1961 
SC 1790 and Shivashankar v. Baikunth 
Nath, AIR 1969 SC 971. He submitted 
that the decision of the Madras Hizn 
Court in Seethalakshmi v. Krishnaswami, 
(1961) 1 Mad LJ 87 on which the lower 
Court relied must be considered to have 
been overruled by these two decisions of 
the Supreme Court, 


5. Section 3 (b) of the Estates 
Abolition’ Act provides, save as expressly 
provided otherwise, for the vesting of 
the entire estate in the Government, free 
of all encumbrances, with effect on and 
from the notified date. An express pro- 
vision otherwise is found in Section 3 (d) 
itself. The proviso to Section 3 (d) of the 
Act prohibits the Government from dis- 
possessing any person of any land in 
the estate in respect of which they con- 
sider he is prima facie entitled to a ryoft- 
wari patta. If such person is a land- 
hoider he cannot be dispossessed pending 
the decision of the Settlement Officer and 


t 
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the Tribunal on appeal as to whether he 
is actually entitled to such patta. If 
such a person is a ryot he cannot be dis- 
possessed pending the decision of the 
Settlement Officer as to whether he is 
entitled to a patta. Section 11 entitles 
every ryot in an'estate to a ryotwarï 
patta in respect of the lands specified ‘n 
the section. Sections 12, 13 and 14 en- 
title the land-holder to a ryotwari patta 
in respect of the lands specified in those 
provisions. Sections 3 (b), 3 (d) and 11 to 
14 read together indicate that the right of 
possession of a ryot or a landholder in 
respect of which he is entitled to a ryot- 
wari patta is-excluded from the estate 
which becomes vested in the Government 
on the notified date. Sections 24 to 37 
deal with the determination of the com- 
pensation payable to a Jandholder and it 
is worthy of notice that the income from 
the lands in respect of which a land- 
holder is entitled to a patta under Sec- 
tions 12 to 14 is not taken into account 
in determining the compensation. This 
again appears to indicate that the right 
of a landholder to the possession of lands 
in respect of which he is entitled to a 
ryotwari patta is not included in what is 
vested in the Government in respect of 
which compensation is paid to the land- 
holder. Section 42 requires all persons 
claiming the whole or a portion of the 
compensation, including. persons claiming 
by way of maintenance and creditors, to 
apply to the Tribunal within six months 
from the date on which the amount of 
compensation is deposited with the Tri- 
bunal. The subsequent provisions deal 
with the procedure to be followed by the 
Tribunal in dealing with the claims made 
z it and in apportioning the compensa- 
on, 


Section 59 provides that no claim or’ 


Viability .enforceable immediately before 
the notified date against the landholder 
shall, on and after that date, be enforce- 
able against the interest he had in the 
estate. It further provides that such 
claims and liabilities shall be enforceable 
against the interim payments and com- 
pensation paid or payable under the Act 
and against his other property, if any, to 
the same extent to which such claims 
and liabilities were enforceable against 
uch property immediately before the 
Thus the debts and liabi- 
lities of a landholder are not extinguish- 
ed by the provisions of the Estates Aboli- 
Where before the notified date 
a person having a claim against the land- 
holder could have proceeded against the 
estate, he is, after the notified date en- 
titled to proceed against the interim piy- 
ments and the compensation. In other 
respects his right remains unimpairel. 
That is to say, he can proceed against tne 
other property of the erstwhile landhol~ 
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der in the same manner as he could have 
done before the notified date. The. pri- 
vate lands of a landholder are such ‘other 
property” and the right of a creditor to 
proceed avainst private lands of a land- 
holder is unabridged by the provisions of 
the Estates Abolition Act. This view is 
supported by the decision of Rajamaan- 
nar, C. J., and Veeraswami, J., in (1961) 1 
Mad LJ 87. Rajamannar, C. J. observed:-—~ 


“We do not find any difficulty in de- 
ciding the case. Admittedly, there was a 
charge on the pannai or private lands of 
the landholder for the unpaid purchase 
price. The argument of Mr. Rangachari _ 
EN s IS that the effect of the 
notification is to completely destroy the 
rights inter se between the charge-holder 
and the persons who created the charge. 
This of course is not quite right because 
there is a provision entitling a mortgagee 
of an estate to obtain relief by the pay- 
ment of the amount due to him from 11d 
out of the compensation deposited by the 
Government. This is an indication that 
it was not the intention of the Act to 
completely abrogate the rights of mort- 
gapees or chargeholders. Indeed Mr. 
Rangachari concedes that the charge-hol- 
der in this case also will be entitled to 
obtain relief so far .as the amount of 
compensation is concerned. But his argu- 
ment, if we understood him right, is tht 
the pannai lands as such have ceased to 
exist, and though in respect of the same 
lands ryotwari pattas have been issued 
to the landholder, they cannot be deem- 
ed to be subject to the charge created in 
this case. We cannot accept this conten- 
tion, Under Section 12 of the Act in the 
case ‘of a Zamindari estate, the landholder 
Shall be-entitled to a ryotwari patta in 
respect, among other lands, of what caa 
be established to be private lands witain 
the meaning of Section 3, clause 10 (a) uf 
the -Estates Lands Act. If in this case 
ryotwari patta has been issued, it is only 
because they have been established to be 
private lands. If instead of.issuing rvot- 
wari patta the Government had taken 
the interest in these private lands and 
awarded compensation for them, suriy 
it cannot be contended that the charge- 
holder will not be entitled to have the 
amount of compensation. If that be so, 
we fail to see why the chargehold2r 
should be deprived of his security over 
the same lands which though they have 
ceased to be private lands continue to oe 
the property of the landholder. Only be~ 
fore the notification these lands were sub- 
ject to the payment of peshkush along 
with other-lands in the estate, but after 
issue of pattas they would be subject to 
the ryotwari assessment. This Court 
took this view in an early case. Vide C. M. 
P. Nos. 8017 of 1950 ete., and 1032 of 1951. 
We pointed out that the ownership of 
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private lands must be deemed to con- 
tinue with the Zamindar and there has 
only been a change of the nature of the 
burden on such lands. it follows that 
the charge would continue to subsist in 
respect of the private lands for which 
under Section 12 a ryotwari patta has 
been issued to the landholder’”. 


6. In Md. Mustafa Marakayar v. 
Md. Aliarmarakayar, (1967) 80 Mad LW 
424 at p. 427 Veeraswami and Krishna- 
swamy Reddy, JJ., arrived at a similar 
conclusion. Veeraswami, J. observed :— 


“Notwithstanding the vesting of the 
entire estate possession of lands for whith 
ryotwari pattas shall have to be granted 
is not to be disturbed unlike the rest of 
the estate notified and taken over. The 
provisions relating to grant of ryotwari 
patta show that once the character of the 
land is determined, patta should perforce 
issue. In other words, the person in pos- 
session of lands for which he is entitled 
to a ryotwari patta will get patta not as 
a matter of grace but as of right which 
is recognised by these sections. Sub-sec- 
tions {b) and (d) of Section 3 read with 
Sections 11 to 14 to our mind make it 
clear that the vesting of the estate abso- 
lutely in the Government on and from 
the notified date is subject to these pro- 
visions namely that the persons who shall 
be entitled to a ryotwari patta will not 
be disturbed from possession and once 
the character of the land is determined 
as ryotwari or those described in any of 
the Sections 12 to 14, in recognition there- 
of such person in possession of such lands 
shall be’ granted ryotwari patta. In effect 
both possession and title of a person who 
is entitled to a ryotwari patta are saved 
from the effect of the notification under 
Section 3 (b) and the ownership in such 
lands continues in the quondam land-hol- 
der notwithstanding the notification and 
the fact that it is subject to.determina- 
tion of the character of the land for 
which he will be entitled to a ryotwari 
patta. The only change, however, brought 
about is not to the ownership but to the 
tenure of the land for which ryotwari 
patta is granted. Before notification such 
land was subject to payment of peshkush 
and after the notification, its character as 
private or ryoti land is destroyed and it 
will be held after the notification and 
determination of its character and grant 
of ryotwari patta as ryotwari land sub- 
ject ‘to payment of assessment as finally 
settled under Section 22, It was- obvious- 
ly for this reason that even in the com- 
putation of the quantum of compensa- 
_ tion so payable such private lands were 
not taken into account and expressly 
excluded from that context. We do not 
rely uvon this feature to establish con- 
tinuance of the ownership in the quon- 
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dam landholder in such land but the ex- 
clusion from the computation of compen- 
sation of such lands appears to be logical 
because the ownership in such lands is 
continued. The continuance of such 
ownership with the quondam landholder, 
though under an altered tenure, is quite 
in keeping with the intention of the Act, 
which as we mentioned, was directed to 
the abolition of the Permanent Settle- 
ment, the acquisition of the rights of 
landholders permanently settled and cer- 
tain other estate and to bring into being 
ryotwari settlement in such estates.” 


7. After referring to certain deci- 
sions of the Supreme Court and distin- 
guishing them Veeraswami, J., referred 
to Section 59 of the Estates Abolition Act 
and observed :— 


“We have, in an earlier part of this 
judgment, noticed the terms of S. 59 (1) 
and (2). The second part of sub-see. (1) 
expressly provides that the claims and 
liabilities of the landholder, after the de- 
posit made pursuant to Sections 54-A be 
enforceable against the interim payment 
of compensation and against the land- 
holder’s other property, if any, to the 
same extent to which such claims and 
liabilities were enforceable against such 
property immediately before the notified 
date. Private land for which patta has 
been granted but on a ryotwari tenure is 
undoubtedly “other property” within the 
meaning of the section. The word “other” 
has been used with reference to the items 
enumerated in the preceding clause, 
namely, interim payments or compensa- 
tion or other sums paid or payable to the 
landholder under the Act. The only 
question is what is the effect to be given 
to “such property” in clause (b) of Sec- 
We are not persuaded that 
by “other property” is meant such pro- 
perty as in its present form should have 
existed prior to the notified date. There 
is no reason why the act, having regard 
to its purpose and intentions, should bar 
the charge-holders from proceeding 
with the properties which do not belong 
to the State. Clause (b) of Section 59 (1), 
in our opinion, is comprehensive enough 
to include the plaint B schedule proper- 
ties. namely, the pannai lands for which- 


the mortgagor was granted ryotwari 
patta.” 

8. The learned counsel for the 
appellant. however, argued that these 


two décisions are not good law in view 
of the decisions of the Supreme Court in 
AIR 1961 SC 1790 and AIR 1969 SC 971. 
In AIR 1961 SC 1790 their Lordships of 
the Supreme Court were concerned with 
the provisions of the Uttar Pradesh 
7amindart Abolition. and Land Reforms 
Act Under Section 6 fa’) of that Act all 
rights, title and interest of all the inter~ 
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mediaries in every estate including land 
(cultivable or barren), grove land ete., 
shall cease and be vested in the 
Government free from all encumbrances. 
‘The provision was drastic and it eon- 
tained no exception such as that found 
in the proviso to Section 3 (d) of the 
Andhra Pradesh Estates Abolition Act. 
The Act did not also contain provi- 
sions like Sections 12 to 14 of the Andhra 
Pradesh Act which entitled a landholder 
to obtain ryotwari patta in respect of cer- 
tain lands, On the other hand, it was by 
virtue of a deeming provision that the 
intermediary was allowed to take or re- 
fain possession of ‘Bhoomidari’ lands 
under the Uttar Pradesh Act, Section 18 
of that Act provided that lands held by 
an intermediary as Sir, Khudkashat ete., 
on the date immediately preceding the 
date of vesting shall be deemed to be 
settled by the Government with the inter- 
mediary. In other words, first there was 
a vesting in favour of the Government 
and next there was a deemed settlement 
in favour of the intermediary entitling 
him to retain or take possession of the 
lands as a ‘Bhumidar’. Their Lordships 
of the Supreme Court, therefore, held 
that the right of the intermediary in Sir, 
Khudkashat land was extinguished and a 
new Bhoomidari right created by Sec- 
tion 18 of that Act. The provisions of the 









in respect of which he is entitled to a 
ryotwari patta. Under the Andhra. Pra- 
desh Act the landholder is entitled as of 
right to a ryotwari patta in respect of the 
lands mentioned in Sections 12 to 14. 
There is no question of his right to pos- 
ession of the lands being extinguished 
and granted afresh. The right to posses- 
sion remains undisturbed, though no 
oubt, the tenure is changed inthe sense 
that the lands become subject to the pay- 
iment of ryotwari assessment instead of 
peshkush, 


9, Strong reliance was placed by 
the learned counsel on Shivshankar v. 
Baikunth Nath, AIR 1969 SC 971. The 
learned counsel particularly drew my at- 
tention to the faet that the Supreme 
Court overruled the decision of the Patna 
High Court in Sidheshwar Prasad v. Ram 
Saroop, AIR 1963 Pat 412. on which re- 
liance had been placed by the Madras 
High Court while deciding (1967) 80 Mad 
LW 424. The Supreme Court was con- 
cerned with the provisions of the Bihar 
Land Reforms Act. The consequences of 
vesting of an estate under Section 4 of 
the Bihar Act were mentioned by their 
Lordships and it was expressly pointed 
out that among the rights which vested 


fu 
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in the State was undoubtedly included 
the right of possession. That should 
straightway distinguish the provisions 
of the Bihar Act from the provisions of 
the Andhra Pradesh Act. J] have already 
referred to the proviso to Section 3 (d) 
Which preserves the right of possession 
of the ryot and the landholder to lands 
in respect of which he is entitled to a 
ryotwari patta, Again, just as provided 
by Section 18 of the Uttar Pradesh Act, 
Section 6 of the Bihar Act also provided 
for the deemed settlement by the State 
of lands with the intermediary. There- 
fore, as under the Uttar Pradesh Act, 
under the Bihar Act also first there was 
a vesting in the Government and next 
there was a deemed settlement by the 
Government. The position is quite diffe- 
rent under the Andhra Pradesh Act as 
mentioned by me earlier. I, am, there- 
fore, of the view that the two decisions 
of the Supreme Court do not apply to 
Cases arising under the Andhra Pradesh 
Estates Abolition Act. In the light of 
the discussion I hold that the plaintiff is 
entitled to take into account the income 
oe Items 1 to 21 of plaint A schedule 
also. 

10. The next question for conside- 
ration is what is the rate at which main- 
tenance should be awarded to the plain- 
tiff. It should be observed here that the 
suit is not one for maintenance but for 
enhancement of the maintenance already 
agreed to be paid to the plaintiff on the 
ground of change of circumstances. In 
1949 the plaintiff was content to receive 
maintenance at the rate of Rs. 540/- per 
annum. It is not the case of the plaintiff 
that any fraud or deception was played 
on the plaintiff or her mother at the time 
when the maintenance was fixed at 
Rs. 540/- per annum. The present claim 
for the award of maintenance at the rate 
of Rs. 5,400/- per annum is therefore 
clearly exaggerated. I think the learned 
District Judge teok a reasonable view of 
all these circumstances in awarding main- 
tenance at the rate of Rs. 2,000/- per 
annum. The appeal and the memorandum 
of cross-obiections are dismissed. There 
will be no order regarding costs. 

Appeal dismissed, 
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_ (A) Motor Vehicles Act (1939), Sec- 
tion 68 — Rules under — Rule 212 
Trafficking in permits. 

In order to prove the charge of traf- 
ficking, not only sales and purchases of 
permits for more than once is necessary 
but such transactions must have been 
indulged in with a profit motive. Further 
the motive must be improper whereby a 
stigma is attached to such transactions. 
It is only when all these things co-exist 
that a person can be said to have indulg- 
ed in trafficking in permits within the 
meaning of Rule 212 (1) (iii). and not 
otherwise. (Para 21) 


The rule emphasises that there should 
be evidence before the Regional Trans- 
port Authority from which it can be held 
that the applicant has been indulging in 
trafficking in permits. (Para 22) 

In absence of any proof of motive of 
profit or of any improper motive in trans- 
ferring the permits as a result of which 
transfers stigma could be attached to the 
transaction, the mere fact of transfer of 
permits will not justify inference of in- 
dulging in trafficking in permits. 

(Para 29) 

(B) Motor Vehicles Act (1939), Sec- 
tion 58 — Renewal of permit — Owner- 
ship of bus with permit holder — Posses- 
sion of bus with person who was plying 
the same on behalf of owner — No ground 


for refusal of renewal of permit.. 
(Para 35) 

Miss. V. Lakshmidevi, for Appellant; 
4th Govt. Pleader (for Nos. 1 to 3) and 
Smt. K. Amaraswari (for No. 4), for Res- 
pondents. 

EKBOTE, C. J.:— This appeal is 
from the Judgment of our learned bro- 
ther O. Chinnappa Reddy, J. given im 
W. P. 2163 of 1972 on 11-10-1972 where- 
by the learned Judge dismissed the Writ 
Petition. It arises in the following cir- 
cumstances. The petitioner holds a stage 
carriage permit to his vehicle plying on 
the route Cuddapah to Tirupathi. He had 
a bus APD 1669 for which he held the 
said permit. It appears. that the ori- 
ginal permit was granted some time in 
1955 and since then the permit was re- 
newed without any objection till 1970 
every three years. A fresh application 
for renewal was filed in 1970 with the 
Regional Transport Authority. It was 
published inviting objections, if any, for 
such renewal. 

2. The 4th respondent herein 
filed objections under Section 57 (3) of the 
Motor Vehicles Act objecting to the re- 
newal of the permit. He seems to have 
entered into an agreement with the ap- 
pellant for the purchase of the bus 
A. P. D. 1669. It is also alleged that in 
` pursuance of the agreement possession of 
the bus was also given to the 4th respon- 
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dent. A joint transfer application was 
filed for transferring the permit relating 
to the said bus in favour of the 4th res- 
pondent. The application was, however 
rejected by the Regional Transport Au- 
thority on the ground that the transaction 
was not genuine. During the pendency 
of the appeal, the appellant seems to 
have withdrawn his consent and conse~ 
quently the appellate authority dismissed 
the appeal under Rule 251 of the Rules 
made under the Motor Vehicles Act. On 
a further revision to the Government, the 
appellate Order was confirmed. 


3. W. P. No. 701 was filed chal~ 
lenging the order of the Government. It 
was however dismissed and today we 
have dismissed the appeal (W. A. No. 
601/72). Thus ended the proceedings of 
transfer of the vehicle in favour of the 
4th respondent. His objection before the 
Regional Transport Authority for rene- 
wal of the permit was two fold. Jt was 
firstly contended that since the appellant 
was not plying A. P, D. 1669 from 1964 
after the agreement was executed and as 
respondent 4 was in possession of the bus 
and was plying it although the renewals 
were in the name of the appellant, the 
renewal should not be granted. The se- 
cond contention was that the appellant 
has, in all, during the years 1956 to 1969,- 
transferred 7 permits. He has been traf- 
ficking in permits and therefore he is not 
entitled to renewal of the permit. 


4.- The Regional Transport Autho~« 
rity rejected the renewal accepting the 
contention of the objector i.e. the 4th res- 
pondent on both the grounds raised by 
him. With regard to the Ist point the 
Regional Transrort Authority said: 


“In the absence of any evidence to 
the contrary and in the light of Exhibits ` 
10. to 22 filed by Shri Phool Chand C. 
Shah, it is eviderit that APD 1669 was in 
the possession of Shri Phool Chand C. 
Shah and was being operated by him in 
the name of Sri S. A. Sattar on the route 
Cuddapah to Tirupathi covered by permit 
in question. The transaction is obviously 
ae This is proved beyond 

oubt.’ 


5. In regard to the second conten< 
tion, the Regional Transport Authority 
seems to have accepted the explanation 
given by the appellant in so far as four 
permits were concerned. Those permits 
were transfers in favour of members of 
his own family and obviously were not 
intended to be made with profit motive. 
He then considered- the 3 permits which 
were transferred by the appellant one in 
regard to APD 52 dated 29-4-1956, the 
second in regard to APD 65 dated 27-11- 
1958 and the third in regard to APD 68 
dated 17-6-1958. The Regional Transport 
Authority observed :— 
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"Sri Sattar was not in a position to 
show that the transfers were made in the 
normal course of business. The profit 
motive of such transfers is obvious as in 
the instant case objecting to the renewal. 
It is, therefore, obvious that Shri Sattar 
has indulged in trafficking of permits. 

is has been proved beyond doubt.” 


6. The appellant carried the 
matter in appeal to the Appellate Autho- 
rity. The Appellate Authority by its 
judgment dated 27-7-1972 allowed the 
appeal and rejected both the contentions 
raised by the objector. It was of the 
opinion that the ownership. of bus APD 
1669 and the permit on the route Cud- 
dapah to Tirupati were both held by. Shri 
Sattar. The evidence of the income-tax 
returns would at best show that the 
objector has been enjoying the monetary 
benefits arising out of the vehicle. Since 
the appellant had not lost his ownership 
and still holds the permit the appellate 
authority thought there was no reason to 
refuse the renewal of the permit. 


T. In regard to the second gues- 
tion, the Appellate Authority took the 
view that once a transfer of permit was 
duly allowed by a competent authority, 
there was no need at a later stage to go 
into the question of such transfer to as- 
certain whether the permit holder had 
trafficked in permits or not. The autho- 
rity was also of the opinion that the res- 
pondent 4 has failed to produce any clin- 
ching evidence to bring home the charge 
of trafficking in permits against the ap- 
pellant and to refute the claim of the ap- 
pellant. The appellate authority there- 
fore directed renewal of the permit. 


8. The matter then was taken by 
the 4th respondent to the Government. 
The Government by its order incorporat- 
ed in G. O. Ms. No, 1433 dated 5th May, 
1972 confined its consideration to the ex- 
planation said to be given by the appel- 
lant before the Appellate Authority. The 
Government took the view that as the ex- 
planation was not offered to the Regional 
Transport Authority, it should not be ac- 
cepted. The Government held that the 
appellant was not at all operating the bus 


APD 1669 himself and besides he had- 


effected a Sertes of 7 transfers in favour 
of others. It was therefore clear that the 
grant of renewal of permit in his favour 
would not be in public interest. The 
Government agreed with the view taken 
by the Regional Transport Authority that 
the appellant was trafficking in permits. 
It was this view of the Government that 
was challenged in the writ petition. 


9, The learned single Judge took 
the view that the Government was justi- 
fied in upholding the finding of the Re- 
gional Transport Authority on the mate- 
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rial before it. As many as 7 instances of 
transfers had been brought to the notice 
of the transport tribunals. There was no 
explanation from the petitioner regarding 
the circumstances in which the transfers 
were made. The legitimate inference 
which the transport officials were entitled 


-` to draw from the circumstances was that 


the transfers were effected with a profit 
motive and that the petitioner has indulg- 
ed in trafficking in permits. 


10. The.learned Judge did not 
consider the second question relating to 
the Bus APD 1669. 

1i. As a result of the finding that 
the appellant was indulging in trafficking 
in permits, the learned Judge dismissed 
the Writ Petition. It is this view that is 
now assailed in this appeal, `’ 


12. The same two questions were 
again agitated before us. We take up for 
consideration first the first question re- 
lating to the trafficking in permits by the 
us epee Rule 212 (1) (i) (8) reads as 
under: 


(3) If there is evidence that the ap~ 
plicant has been trafficking in permits, 
either benami or otherwise, “the appli- 
cant shall be screened.” 


13. The Rules made under the 
Motor Vehicles Act do not give a defini- 
tion of the word ‘trafficking’ appearing in 
Rule 212. Some decisions of the Madras 
and Andhra Pradesh High Courts have 
had occasion to interpret the said word. 
In N. Sathianathan v. B. K. P. M. Amara- 
vathi Ammal, 1964-1 Mad LJ 140 = 
(AIR 1965 Mad 308) the. learned Judges 
held that although the transfers were ef- 
fected after duly obtaining the sanction 
of the authorities concerned, the question 
would still be open for consideration 
whether the operator was indulging in 
trafficking in permits at the time of grant- 
ing the permit or renewal of it. 


14, The learned Judges then quot- ` 
ed with approval the unreported Judg- 
ment in W. A. No. 138 of 1957 (Mad). 
That was an-appeal from the Judgment 
of Rajagopala Ayyangar, J, reversing the 


. decision of the State Transport Appellate 


Tribunal holding that the onus was on 
the applicant to prove that the transfer 
was bona fide and that the Tribunal could 
have re-examined the circumstances of 
the transfer and reached its own finding 
on the point. The contention of lapse of 
five -years without reference to any other 
fact was also held to be vitiated by error. 


15. When the matter came up in 
appeal before the Bench it was held “that 
a duty lay on the objectors to place be- 
fore the Tribunal the circumstances in 
which the transfer was made and to show | 
that it amounted to trafficking in permits. 
It was not the duty of the Tribunal to 
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embark on such an inquiry and that the 
condonation of delay involved no error 
which could justify interference by a 
Writ of Certiorari. l 

16. This decision makes two points 
perfectly clear. Firstly it is the objec- 
ter who objects to the renewal on 
the ground that the permit holder 
had indulged in trafficking in per- 
mits who should prove to the satis- 
_ faction of the Regional Transport Autho- 
rity that allegation. It is not for the ap- 
plicant for renewal to prove that all those 
transfers were normal transfers and that 
he had not indulged in trafficking in per- 
mits. The second point decided was that 
the question of trafficking is a question 
of fact and the High Court ordinarily 
aoe not interfere with the finding of 
act, 


17. In K. Narasinga Rao v. The 
Government of A. P. by its Secretary 
Home Transport III Department, Hy- 
derabad (1966-2 Andh WR 320) 
Kumarayya, J. (as he then was) had the 
occasion to consider the meaning and im- 
plication of the word “trafficking.” He 
observed : 

“Mere transfer of a permit without 
more, if the permission was duly obtain- 
ed, will not amount to trafficking of per- 
mit. The concept of “trafficking” is not 
defined in relation to permits in the Motor 
Vehicles Act. Its meaning in common 
parlance however is well known to one 
and all) The ordinary dictionary mean- 
ing of the word “trafficking” is “to carry 
on trade, to buy and sell often with a 
sinister implication, used in disparaging 


sense or said of dealing considered im- . 


proper.” That is the meaning given in 
Murray’s New English Dictionary to which 
reference is made in Sathianathan v. 
Amaravathi, (1964) 1 Mad LJ 140.” 

18. Then the learned Judge fol- 
lowed the decision of the Madras High 
Court to which we have already made 
reference. 


19. The same view has been re- 
cently expressed by Kondaiah, J. In G. 
Satyanarayana Murty v. Government 
of A. P.,° 1972-1 APLJ 168. These 
judgments, therefore make the position 
of law beyond any dispute clear. In 
order to prove the charge of trafficking 
not only sales and purchases of permits 
for more than once is necessary but such 
transactions must have been indulged in 
with profit motive. Further the motive 
must be improper whereby a stigma is at- 
tached to such transactions. It is only 
when all these things co-exist that a per- 
son can be said to have indulged in traf- 
ficking in permits within the meaning of 
Rule 212 (1) Gii) and not otherwise. 


26. We do not agree with the 
learned Single Judge when he brushed 
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aside the decision of Kumarayya, J. re< 
ported in (1966) 2 Andh WR 320 (Supra), 
The learned Judge observed: 


‘“Kumarayya, J. however at one placa 
observed that unless the sale of a permit 
takes the form of a trade with profit 
motive and carries the stigma for being 
an improper step no idea of trafficking 
can be attached to it. I do not think that 
the learned Judge méant that there should 
be a regular trade in permits before a 
person can be said to be trafficking in 
permits. AH that the learned Judge 
meant was that a single instance would 
not be sufficient to make it trafficking.” 


2i, It is not only Kumarayya, J. 
who categorically observed that the word 
“trafficking” means to carry on trade or 
to buy and sell often with a sinister im- 
plication used in disparaging sense or 
said of dealing considered improper 
which was the dictionary meaning but 
even the Madras High Court in the deci- 
sion already quoted has observed. 


"The term will cover a case where 
there are repeated sales conducted as a 
business, that is a profit motive, in a com- 
modity, whose sales would be improper 
or would carry a stigma.” 

It is thus too clear that the above said 
decisions lay down that in order to 
characterise a transaction as trafficking in 
permits there should not only be more 
than one sale but they must be entered 
into with a motive of profit. The inten- 
tion must be improper and a stigma at- 
tached to such transactions. It is in this 
sense that the word ‘'Trafficking” is used 

in Rule 212 (1) (iii) (3). Ne: 

22. It is pertinent to note that the 
rule emphasises that there should be evi- 
dence before the Regional Transport Au- 
thority from which it can be held that 
the applicant has been indulging in traf- 
ficking in permits. 

23. The word “evidence” as ap- 
pears in clause (3) has not been defined 
under the Act or the Rules made there- 
under. The Evidence Act gives its defini- 
tion in Section 3. But the Evidence Act 
in terms does not apply to the authorities 
functioning under the Motor Vehicles 
Act. These authorities, however, ad- 
mittedly perform quasi judicial functions 
under the Act. It is now very clear that 
the increasing duties of a welfare State 
are the result of various social and other 
legislations. which led to the establish- 
ment of many administrative tribunals 
which exercise judicial or quasi-judicial 
functions analogous to those of ordinary 
Courts, While such tribunals are not 
bound by all the rules of evidence, they 
have to conform, nevertheless, to the 
cardinal rules of evidence in order to 
obviate injustice. The following decisions 
made that position clear. R. v. Kingston 


t 
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Upon Hull Rent Tribunal, (1949) 65 Tax 
LR 209; Moxon v. Minister of Pensions, 
1945 KB 490. 

24, The word “Evidence” in its 
original sense signifies the state of being 
evident, be plain, apparent or notorious. 
But by an almost peculiar inflexion of 
our language it is applied to that which 
tends to render evident or generate proof. 


This is the sense in which it is commonly 


used in our law books. Thus evidence is 
the means from which an inference may 
be logically drawn as to the existence of 
a fact. It consists of proof by testimony 
of witnesses on oath or by writings or 
records, See Tamlin’s Law Dictionary. 
In Gobarya v. Emperor, AIR 1930 Nag 
242 (FB) it is held that the word “evi- 
dence” signifies only. the instruments by 
means of which relevant facts are brought 
before the Court. It is in the light of this 
meaning of the word “evidence” that we 
have to see whether there was any evi- 
dence to reach the conclusion that the 
appellant was indulging in trafficking of 
permits in the sense in which that word 
is now understood by Courts. Admitted- 
ly there is no evidence, whatsoever, to 
even prove that the three agreements on 
the basis of which this argument is 
sought to be based were entered into 
with motive of profit, and that it was a 
part of the business or trade carried on 
in selling and purchasing permits. Nor 
is there any evidence to show that there 
was any improper motive behind these 
transactions as a result of which any 
stigma would be attached to such fran- 
sactions. In the absence of any such proof 
it would not be proper to hold that the 
appellant is guilty of indulging in traf- 
ficking in permits within the meaning of 
Rule 212 (1) (iii) (8). 


25. The only basis on which the 
Regional Transport Authority and the 
Government on the one hand and the 
learned Single Judge on the other reach- 
ed the conclusion of trafficking was the 
bare fact of 7 transfers of permits 
by the appellant—4 in favour of his re- 
lations and 3 in favour of strangers. We 
have already noticed that so far as trans- 
fers in favour of relations are concerned, 
the Regional Transport Authority has not 
found any fault. The Appellate Autho- 
rity did not even touch it. The Govern- 
ment did not consider the case in relation 
to those four permits. Throughout the 
proceedings only 3 permits were under 
consideration. The question, therefore, is 
whether merely because there was one 
transaction in 1956 and two transactions 
in 1958 can a presumption or inference 
be drawn that the appellant is indulging 
in trafficking in permits. 


26. It is well to remember that 
there is a distinction between a mere in- 
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ference and a presumption of fact. One 
is to be very eautious in using these 


terms. Presumptions and inferences are 
not the same. A presumption is. a deduc- 
tion which the law requires particularly 
to make; and am inference is a deduction 
which the drawer may or may not make 
according to his own conclusions. Pre- 
sumption is mandatory and inferences are 
permissible, A presumption thus is a 
conclusion drawn from proof of facts or 
circumstances and stands as establishing 
facts until overcome by contrary proof. 
A presumption of fact is an inference 
which a reasonable man would draw 
from certain facts which have been prov- 
ed. Its basis is in logic and its source is 
probability. What follows therefore is 
that a presumed fact is one taken for 
granted and accepted as a result of human 
experience and general knowledge while 
the inference is the conclusion drawn 
from the proof or admission of cireum- 
stances which by reason of the same 
human experience and knowledge would 
naturally lead to it. Inference accord- 
ingly is a deduction or conclusion from 
known facts. 


27. Bearing this distinction be- 
tween the two in mind, let us examine 
first whether there is any justification for 
drawing the presumption of trafficking in 
permits from the bare fact that in 1956 
and in 1958 the appellant had fransfer- 
red three buses to strangers. There is no 
provision of law brought to our notice 
which permits a presumption of traffick- 
ing. Section 114 of the Evidence Act is 
not applicable nor does it permit any such 
presumption. In the absence of any pro- 
vision therefore it would not be correct 
fo -draw a presumption from any such 
fact. The question of presumption is 
therefore, ruled out. 


28. Coming then to the question 
of inference, can it be said that from the 
mere fact that 3 transactions were entered 
into in 1956 and 58 it logically and :ea- 
sonably follows that the appellant was 
indulging in trafficking of permits. We 
do not think, by any stretch of argument, 
such an inference can be drawn from the 
fact of the said transactions. The tran- 
sactions may or may not have been enter- 
ed into with profit motive. They may or 
may not have been indulged in with im- 
proper intention. These transactions may - 
or may not attach any stigma. In such 
circumstances we fail to see how any rea- 
sonable man would draw an inference of 
trafficking in permits from these three 
transactions taking -place in 1956. and 
1958. It does not flow from that fact that 
it is a logical or reasonable inference. 


29. The result is inescapable that! 
there is no evidence to prove trafficking 


in permits. Nor there is any justificatio 
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for drawing any presumption or infer- 
ence from the fact of mere transfers that 
the appellant was indulging in trafficking 
in permits. 

30. Furthermore, the 4th respon- 
dent, who apparently knew about the 
said three transfers, did not choose to 
object right from 1964 till 1970. It is 
only when his transaction fell through 
and the consent was withdrawn by the 
appellant and the relations were strained 
and litigation ensued that he has now 
oa to take steps to spite the appel- 
an + 


31. It is also quite relevant to 
mention that after 1958, there have been 
several renewals of the permit in ques- 
tion. A long period of 12 years has 
elapsed. These factors coupled with the 
transfer of those permits with due per- 
mission of the authorities speak against 
holding that these transactions are traf- 
ficking in permits. The very fact that no 
objection was raised at any time by any 
one indicates, to a large extent, that they 
are normal transactions. 


32. It is also quite pertinent to 
note that the Tribunal, the Government 
and the learned Judge were under the 
belief that the onus was on the appellant 
to prove that the said transactions were 
normal transactions and that the onus of 
proving that he had not indulged in traf- 
ficking in permits lay upon the appellant. 
It is only because of that belief his ex~ 
` planation was considered and rejected. 
The onus in our judgment was wrongly 
placed upon the appellant. We have al- 
ready seen that in W. A. No. 138 of 1967 
the Division Bench of the Madras High 
Court held that the onus is always on 
the objector to make out the case of traf- 
ficking in permits. From the facts narrat- 
ed above it would be clear that the said 
onus has not been discharged by the 
objector, i.e. the 4th respondent. 


33. It is also curious that the day 
on which the renewal of permit in ques- 
tion was refused, the Regional Transport 
Authority renewed another permit of 
the appellant in the same meeting. We 
fail to understand when the Regional 
Transport Authority held that the appel- 
lant had indulged in trafficking in per- 
mits, how could he renew another per- 
mit. A notification dated 11-6-1970 was 
' brought to our notice which relates to 
A.P.D. 1669 and A.P.D. 2000. Both the 
cases were considered at the same time. 
While renewal was refused in the case 
of A.P.D. 1669 it was permitted in the 
ease of A.P.D. 2000. ` 


34. For all these reasons we are 
satisfied that no case of trafficking in 
permits within the meaning of Rule 212 
(1) (iii) (3) has been made out. The Gov- 
ernment therefore, was wrong in allow~ 
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ing the revision petition and in setting 
ie the order of the Appellate Autho~ 
rity. ` 
35. We then turn to the second 
question which is as to what is the effect 
of the bus APD 1669 being in possession 
of the 4th respondent. We have already 
noted that the Regional Transport Au~ 
thority had refused to renew the permit 
also on the ground that the 4th respon-« 
dent has been operating the bus and al- 
though the ownership rests with the ap- 
pellant his permit cannot be renewed. 
We have also noticed that the Appellate 
Authority took a different view. ‘The 
agreement is now in dispute and is sub~ 
ject of litigation before the Civil Court. 
The transfer application consequently 
fell through. It was.rejected by the Re- 
gional Transport Authority on the ground 
that the transaction was not genuine. 
The consent has been withdrawn. Any 


‘question of transfer by the appellant of 


the permit therefore no more remains 
valid. It is true from 1964, the 4th res- 
pondent seems to be plying the bus al- 
though thereafter more than once the 
permit was renewed in the name of the 
appellant. The 4th respondent, however, 
admittedly was running the bus on bex 
half of the appellant and not on his own. 
It is clear from the memorandum of 
appeal which the 4th respondent filed 
before the Appellate Authority in 
Ground No. 5 that he admitted that the 
appellant had entrusted the manage- 
ment of the vehicle to the respondent. 
In these circumstances we fail to see 
how the renewal of the permit ‘can be 
refused. If the bus is in possession óf the 
4th respondent it is always open to the 
appellant to take such steps to recover 
possession from him, It is always open 
to him to substitute another bus if that 
bus is not available and cannot be run. 
The 4th respondent, however, in view 
of the strained relations will not be able 
to run the bus on behalf of the appellant 
as he was doing till now. The ownership 
of the bus remains with the appellant, 
the permit continues to be in the name 
of the appellant. Merely because there 
was Some agreement, which is now in 
dispute in a Civil Court and the bus is 
lying with the 4th respondent, we do 
not think that the renewal of the permit 
can be refused. No provision of law or 
any authority was brought to our notice, 
nor are we aware of any such provision 
or authority on the basis of which in 
such circumstances renewal of permit 
can be refused. 


36. The Regional Transport Au- 
thority obviously went wrong in holding 
that the transaction between the appel- 
lant and the 4th respondent in regard to 
this bus is a benami transaction. When 
the 4th respondent is alleging an agree~ 
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ment of sale and possession of the bus 
in pursuance of the same was taken, it 
fs not known how the said transaction 
can be said to be a benami transaction. 
The bus stands in the name of the ap- 
pellant who has paid money. There is 
mo ostensible ownership remaining with 
the 4th respondent. This is not a benami 
transaction at all. We fail to see how 
such a transaction can be brought within 
the ambit of Rule 212 (1) (iii) (3) merely 
because the word “otherwise” is used in 
the said rule. This is neither a case of 
invalid transaction nor a case of benami. 
Tt is not traceable to either. Even such 
transaction cannot be said to be other- 
wise invalid under Rule 212 (1) (iii) (3). 
We do not also see any reason to hold 
that it was invalid. We therefore experi- 
ence no difficulty in rejecting the second 
contention. 


37. For the aforesaid reasons we 
allow the appeal, set aside the judgment 
of the learned Judge and allow the writ 
petition. We direct issue of a writ of 
certiorari to quash the impugned G. O. 
issued by the Government and as a re- 
suit restore the order of the appellate 
authority directing renewal of the per- 
mit. The appellant will get his costs 
throughout. Advocate’s fee Rs, 100/~ in 


each court, f , 
Appeal allowed, 
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GOPAL RAO EKBOTE, C. J. AND 
MADHAVA RAO, J. 
S. Seetha Ramaiah Naidu, Appellant 
y, Ongole Co-operative Bank Ltd. and 
another, Respondents. 
D/- 


Writ Appeal No. 329 of 1972, 
eae against judgment of Chinnappa 
Reddy, J. in W. P. No, 1441 of 1972, D/- 
7-7-1972. 

(A) A. P. Co-operative Societies Act 
(7 of 1964), S. 21-B — Cessation of mem- 
bership — A meeting adjourned for quo- 
rum and which never took place cannot 
be taken into account for counting three 
consecutive meetings. (X-Ref:— Words & 
Phrases — Meeting — Meaning of). 


For the purpose of disqualifying a 
Director of the Executive Meeting of a 
Co-operative Society on ground that he 
did not attend three consecutive meet- 
ings of the Board, a meeting which was 
adjourned for want of quorum and 
which then never took place cannot be 
taken into account for counting three 
consecutive meetings. There cannot be a 
valid meeting if there is no quorum. The 
President or the members who assemble 
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for attending a meeting but who do not 
form quorum have no authority to pass 
any valid resolution: not even that of 
adjourning the meeting for want of quo- 
rum. W. P. No. 1441 of 1972, Dj- T-T- 
1972 (Andh. Pra.), Reversed. Case law 
discussed, (Paras 19, 23, 24, 26, 27, 32) 

M. B. Rama Sarma and S. Krishna- 
mohan, for Appellant; A, Gangadhara 
Rao, for Respondents, 


EKEOTE, C. J.:— ‘This appeal is 
from the judgment of our learned bro-« 
ther Chinnappa Reddy, J., given in Writ 
Petition 1441 of 1972 on 7-7-1972, where- 
by the learned Judge dismissed the Writ 
Petition, 

2. The facts in outline are: The 
Ongole Co-operative Bank Ltd, -has a 
Board of Directors. It consists of 7 Di- 
rectors. The petitioner was elected to the 
Board of Directors in January, 1971. The 
term of office of a Director is three years. 
Accordingly, he would have normally 
continued till the end of December, 1974, 


3. On 29-3-1972, however, the 
petitioner was served with a communi- 
cation from the President of the Ongole 
Co-operative Bank Ltd., that he has ceas- 
ed to be a Director of the Bank under 
bye-law 22 on account of his having ab- 


sented himself from three consecutive - 


meetings of the Board of Directors held 
on 6-1-1972, 14-2-1972 and 19-2-1972. It 
is that communication which gave rise 
to the writ petition. 


4, It was contended before the 
Jearned single Judge by the petitioner 
that bye-law 22 was ultra vires as it 
offended Section 21-B of the Co-opera- 
tive Societies Act and Rule 24 (3) of the 
Rules made thereunder. The argument 
was that the words “ipso facto” appear- 
ing in the impugned bye-law go contrary 
to Section 21-B. The learned Judge re- 
jected this contention holding that the 
position would be.the same even with- 
out the words ‘ipso facto’, Even under 
Section 21-B, a member automatically 
ceases to be a member if he fails to at- 
tend three consecutive meetings of the 
Board of Directors. It was next contend- 
ed before him that the meeting said to 
have been held on 14-2-1972 was not a 
meeting in the eye of law as there was 
no quorum and the meeting had to be 
adjourned. The learned Judge rejected 
this contention also holding that the only 
result of the absence of any prescribed 
quorum is that the members would not 
be able to transact any business, but that 
would not mean that there was no meet- 
ing ‘at all. Although thus on 14-2-1972 
three directors alone were present, 
which number could not constitute a 
quorum, it was held by the learned 
Judge that it was nevertheless a meeting, 
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5. The last submission before the 
learned Judge was that on 24-1-1972, 
certain decisions were taken by the Com- 
mitte by circulation and inasmuch as the 
petitioner has given his opinion, he shall 
be deemed to have been present at the 
meeting on 24-1-1972. The learned Judge 
rejected the contention that any opinion 
got by circulation would not mean that 
it was taken at a meeting of the. Board 
of Directors. As a result, the writ peti- 
tion was dismissed. 


6. In this writ appeal, the only 
question which was pressed was that the 
presence of three members on 14-2-1972 
would not constitute a meeting within 
the meaning of bye-law 22 and as a 
result, the petitioner’s absence at that 
meeting should not be computed for the 
purpose of finding out whether he has 
absented himself from attending three 
consecutive meetings of the Board of 
Directors. 


7. It was not in doubt that for the 
meeting of 14-2-1972, a notice was given 
on 7-2-1972 with 8 items on the agenda. 


8. On 14-2-1972, the President, 
Vice-president and one of the Directors 
Sri R. Hanumantha Rao were present. 
The rest of four directors did not attend 
the meeting. From the proceedings of 
the meeting, it appears that the President 
wrote “only three attended” and below 
it, he again wrote “adjourned for want 
of quorum” and signed the same. 


9. The next meeting was held on 


19-2-1972. A notice of that meeting was 
given on 16-2-1972. The notice does not 
refer to the proposed meeting as ad- 


journed meeting as was decided in the 
proceedings of 14-2-1972 referred to 
above. Apart from the 8 items which ap- 
pear on the agenda in the’ notice of 7-2- 
72 for being considered at the meeting 
of 14-2-72 a fresh item was added to the 
agenda. That related to the authorisation 
of Co-operative Sub-Registrar Secretary 
to sign the returns. 


10. The proceedings of the meet- 
ing of 19-2-1972 also do not indicate that 
that meeting was treated as an adjourn- 
ed meeting as was decided earlier. What 
is thus clear is that a fresh notice was 
given for the meeting of 19-2-1972 and 
the meeting was treated as an indepen- 
dent meeting and not an adjourned 
meeting. 


11. It is in this background that 
we have to consider whether the assem- 
blage of 3 directors on 14-2-1972 consti- 
tuted a meeting within the meaning of 
the bye-law 22. 


12. Now, there are two bye-laws 
which we will have to consider. The first 
bye-law is bye-law 21. It reads as under: 


A.I. R. 


“The Board of Directors shall meet 
once a month or often if necessary to 
conduct the affairs of the society. No 
decision of the Board of Directors shall 
be valid unless it is assented to by at 
least 4 members. No member of the 
Board of Directors shall be present at a 
meeting of the Board when any matter 
in which he is personally interested is 
being discussed. In case of urgency 
where -there may not be sufficient time 
to convene a meeting of the Board of 
Directors and in all cases in which such 
a procedure may from time to time be 
prescribed by the Board of Directors the 
Secretary may obtain the orders of the. 
Board of Directors by circulation of 
papers among members present at the 
headquarters of the Society. Such deci- 
sions arrived at by circulation shall be 
placed before the next meeting of the 
Board of Directors for their ratification. 
Should a difference of opinion arise in 
the course of such circulation, the mat- 
ter shall not be decided by circulation, 
but shall be placed before a meeting of 
the Board of Directors.” 


13. Bye-law 22 under which the 
petitioner has been declared to have 
ceased to be a member of the Board of 
Directors reads as follows:— 


“Should a member of the Executive 
Committee including the President, Vice- 
President or the Board of Management 
absent himself from 3 consecutive meet- 
ings of the Body in which he serves, he 
Shall ipso facto cease to be a member 
of that body. The fact shall be intimated 
to the member concerned in writing and 
it shall be reported by the Secretary to 
the next meeting of the body with any 
reply that may be received from that 
member, it shall be open to that body 
to re-instate and provided also that he 
shall not be re-instated more than once 
during the term of the Executive Com- 
mittee of the Board, as the case mav be.” 


14. Even a casual reading of 
these bye-laws would indicate that the 
Board of Directors have to meet once a 
month or as often as is necessary to con- 
duct the affairs of the Society. Bye-law 
21, however, makes it abundantly plain 
that no decision of the Board of Direc- 
tors shall be valid unless it is assented 
to by at least 4 members. 


15. It was a common ground that 
the Act or the Rules made thereunder or 
the bye-laws do not provide for an ad- 
journment of a meeting or an adjourned 
meeting. There is no provision anywhere 
even in regard to the quorum. Bye-law 
21 does not speak of the minimum num- 
ber of Directors whose presence would 
constitute the quorum. Reference to the 
prohibition that no decision shall be 
valid unless it is assented to by at least 
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4 members, it was conceded, cannot be 
said to be laying down the quorum for a 
valid meeting. 
; Our attention was drawn to a 
memo No. 1094 dated 20th December, 
1968 issued by the Government. That 
memorandum, however, is not relevant 
‘for the purpose of quorum to be laid 
down under Rule 23 of the Rules made 
under the Co-operative Societies Act, 
1964 Rule 23 says that “unless as other- 
wise expressly provided in those rules, 
no general meeting or committee meet- 
ing shall be held or proceeded with un- 
less the number of members required to 
form a quorum as specified in the bye- 
laws is present”. The Memo then goes 
on to say that Rule 23 applies only to a 
general meeting and a committee meet- 
ing. It does not apply to a meeting con-~ 
vened under Rule 23-<C for the election 
of office-bearers. ‘The memo then poses 
the question “in the absence of any pres- 
cribed quorum for a meeting contemplat- 
ed under Rule 23-C, what should be the 
quorum for such a meeting?” and then 
gives certain directions in that behalf. It 
is obvious that the said memo is not rele- 
vant for our purpose. Admittedly, the 
bye-laws of the present Co-operative 
Society has not in pursuance of Rule 23, 
specified the number of members requir- 
ed to form a quorum. The said memo 
does not govern the present case. 


17. The absence of a bye-law 
prescribing the quorum, however, in our 
Judgment, does not affect the considera- 
tion of the main question. 

18. The word “quorum” denotes 
the number of members of for?) any 
body of persons whose presence is re~ 
quisite in order that business may be 
validly transacted by the body and that 
its acts may be legal. The quorum is thus 
the foundation for the validity of the 
meeting. 

19. In Narayandas Shriram Co. 
v. Shangli Bank Ltd.. 35 Com Cas 596 = 
nr 1966 SC 170) the Supreme Court 

eld: 

OY TEN Tf the interested Director 

otes and without his vote being count- 
ed, there is no quorum, the meeting is 
irregular.” 

The principle that is deducible from this 
decision is that there cannot be a valid 
meeting if there is no quorum. 

20. Ved Prakash Dusaj v. Munici- 
pal Corporation, ILR (1958) Andh Pra 17 
can also be taken as an authority for 
the proposition that unless there is a 
quorum there is no meeting and once a 
meeting has begun, it cannot transact 
the business provided the requirement 
of quorum is always present. 

21. B. A. Masodkar in his Law of 


Meetings in India, in Chapter II consi- 
ders elaborately the meaning and con- 
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cept of a meeting. He then summarises 
the whole discussion at page 69 in para 
11 and draws certain principles. One of 
the principles he drew reads: 

“The quorum is the minimum that 
is required to constitute any meeting and 
in want of quorum in law, there is no 
meeting.” 

22. There are two trends in re- 
gard to the question of quorum. In the 
absence of any specific rule prescribing 
the number which constitutes the quo- 
rum, one view is that the presence of all 
the "members would constitute the quo- 
rum. The other view is that the presence 
of a majority of the members would 
constitute a valid quorum. It is not neces- 
sary to decide which view is correct for 
the purpose of this case, because the pre- 
sence of 3 directors cannot be said to 
constitute a majority of the Board of 
Directors, because the presence of at 
least 4 members is required in order to 
form a‘majority. There was thus no 
quorum af all from either point of view. 


23. The question therefore is 
whether coming of three directors to- 
gether in response to a notice of the 
meeting of the Board of Directors, in 
these circurnstances constitute a meeting 
as is held by the learned Judge. It was 
not doubted before us that the three di- 
rectors who were present could not have 
taken any valid decisions in the face of 
the express language of bye-law 21. The 
anpa used in bye-law 21 is wide 
enough to even include a decision to 
adjourn the meeting. Thus, if the three 
members who were present had taken a 
decision to adjourn the meeting, it would 
not be a valid decision according to bye- 
law . 21. 

24. In Nilkanth Devrao v. Murari 
Govind, ATR 1923 Bom 272 there was an 
appointment made of trustees to a tem- 
ple committee and at the given time only 
two members were present and it was 
an admitted position that the quorum re- 
quirement was three. Then the two mem- 
bers having met, purported to adjourn 
the meeting and having met at the time 
of adjourned meeting. had appointed the 
co-trustees. The challenge was that as 
there was no quorum, there could be no 
meeting and there could be no adjourn- 
ment. The High Court held: . 

“There being no quorum, assembled 

members have no power to adjourn the 
meeting unless af any rate notice of ad- 
journment is given to all members. If 
no notice of adjournment is given to all, 
the adjourned meeting is invalid.” 
What is thus plain is that if there is no 
meeting legally constituted, there can be 
no question of ifs adjournment, the prin- 
ciple being that a valid meeting alone 
can transact a business including the 
motion of adjournment, 


' journed meeting, it 


ay 
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25. The decision, however, does 
not seem to have been taken by the three 
members present. It is the President 
who wrote that the meeting is adjourned. 
Assuming that he had such power, we 
have already seen that this endorsement 
of the President was not subsequently 
earried out. The next meeting was not an 
adjourned meeting at all. It was admit~ 
tedly a fresh meeting held by giving a 
fresh notice and it was treated as such, 
The endorsement of the President there- 
fore that the meeting is adjourned in 
practice became ineffective. 


26. What is the result then of the 
three directors being present on 14-2- 
1972? If the adjourned meeting had been 
held subsequently on 19-2-1972 as an ad- 
could not be in 
doubt that such a meeting would be 
same meeting and a continuation of the 
adjourned meeting. Both the meetings 
would have constituted a single meeting 
for the purpose of the Act. If any autho- 
rity is required in support of such a con- 
clusion, the decision in Watraps Subrah~ 
mania Aiyar v. The United India Life 
Insurance Co. Ltd., 55 Mad LJ 385 = 
(AIR 1928 Mad 1215) can easily be cited. 
We have already seen that the next 
meeting not being an adjourned meeting 
would not therefore be considered as a 


leontinued meeting of the previous one, 


It was a fresh meeting. 


21. When the meeting which was 
adjourned on 14-2-72 by the President 
was not at all continued, and when the 
three members present could not have 
transacted any business at all in the 
face of Bye-law 21, we fail to see how 
the mere physical presence of the three 
members at that meeting could constitute 
a meeting. It may have constituted 
a meeting, if the meeting stood adjourn- 
ed and the adjourned meeting had been 
held, because in that case the meeting 
would be deemed to have been continued 
as a single meeting. That is however not 
the case here. We do not therefore think 
that the mere presence of the three 
membrs, in those circumstances, could 
constitute a meeting within the meaning 
of Bye-law 22. In order to count the 
meeting for the purposes of Bye-law 22, 
it must be a valid meeting. 


28. Now what do we mean by 
“meeting”. The word “meeting” by its 
etymology can have myriads of mean- 
ings. The meaning of this word has a 
comprehensive sweep. Shorter Oxford 
Dictionary defines the word “meeting” to 
mean “an assembly of a number of peo- 
ple for entertainment; discussion or the 
like”. Corpus Juris Secondum, Vol. 57, 
page 1044 puts it as follows: 


“Meeting”—As a noun. A number of 
people having a common duty or func- 


\ 


tion who have come together for any 
legal purpose, or the transaction of busis 
ness of a common interest; an assem~ 
blage.” 

29. In Sharp v. Dawes, (1876) 2 
QBD 26 it is held: 

“A meeting means coming together 
of persons for the purpose of discussing 
and acting upon some matter or matters 
in which they have a common interest.” 

30. In ILR (1958) Andh Pra 17 
it was held that: 

“Meeting implies the coming toge- 
ther of persons for certain purposes or 
consultations; it is an assembly and is 
not constituted every time a subject is 
introduced. The entire assembly as such 
transacting the business before it, is the 
meeting and the fact that the number of 
members present fluctuates during the 
meeting does not make any difference te 
the nature of the meeting itself......” 


31. Frank Shackleton in his, Law 
and Practice of Meetings defines a meets 
ing as follows:— 

“A meeting is a gathering or assem«= 
bly of a number of people for purposes 
of intercourse, entertainment, discussion, 
legislation and the like or for the pur 
pose of the discussion of matters of pub- 
lic interest or for the purpose of the ex~ 
pression of views on such matters.” 
What follows from the abovesaid defini- 
tion of the meeting as well as the prin- 
ciples relating to quorum is that a meet- 
ing can be said to be a meeting only 
when it meets for the purpose of dis- 
cussing and deciding something for which 
the meeting is called. If that purpose 
cannot be achieved because of lack of 
the requisite minimum number of mem- 
bers, then it does not constitute a valid 
meeting. In the eye of law, therefore, in 
order to constitute a meeting within the 
meaning of bye-law 22, the meeting 
should be validly constituted and in our 
opinion, the meeting cannot be said to be 
validly constituted unless the factors 
like quorum, notice, eligibility of tha 
persons to attend, the business to be 
transacted which all go to make valid 
constitution of a particular meeting are 
satisfied. It is only such a meeting that 
can be said to have met for the purpose 
of discussing and transacting business. 
Mere assemblage of 3 persons which do 
not constitute a quorum can be a meet- 
ing only when it adjourns and again and 
again meets a second time as an adjourn- 
ed meeting because in that case, the next 
meeting would be considered as a conti- 
nuation of the first meeting, not other- 
wise. Except in that case therefore in all 
other cases, merely because some mem~ 
bers who do not constitute a quorum 
meet in response to a notice, it cannot be 
said to be a meeting for the purpose of 
Bye-law 22, 
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32. Bye-law 22 has penal conseguen- 
ces. It deprives an elected member of a 
seat to which he is elected. Such a pro- 
vision obviously has to be interpreted 
very strictly. The word “meeting” ap- 
pearing in that bye-law in our view, 
means “a validly constituted meeting’, 
In the present case, the meeting of 14-2- 
1972 was not treated as an adjourned 
meeting as the next meeting was not 
held as an adjourned meeting. The meet~ 
ing of three directors on 14-2-1972 does 
not constitute, therefore, a “meeting”, 
within the meaning of Bye-law 22. The 
absence of the petitioner therefore at 
that meeting cannot be counted towards 
his absence at three consecutive meet- 
ings. It is admitted that if the meeting 
on 14-2-1972 is held not to be a meeting, 
then the petitioner does not suffer from 
any disqualification under bye-law 22. 

33. For the reasons stated above, 
we would allow the appeal, set aside the 
judgment of the learned Judge and allow 
the writ petition and quash the commu- 
nication issued to the petitioner declar~ 
ing him to be disqualified by issue of a 
writ of Certiorari. The petitioner will 
get his costs throughout. Advocate’s fee 


100 in each court, 
Appeal allowed, 





AIR 1974 ANDHRA PRADESH 53 
(V 61 C 11) 
A. V. KRISHNA RAO, J. 

K. R. Mallesha, Petitioner v, Ram- 
nath Gajanand, Respondent. 

Civil Revn. Petn. No. 2366 of 1972, 
D/- 20-3-1973, to revise order of Ist Asst. 
Judge, City Civil Court, Secundarabad, 
D/- 18-11-1972. 

(A) Partnership Act (1932), Sec. 40 
~— Partnership consisting of two partners 
~~ Agreement whereby one retires, whe- 
ther a deed of dissolution or conveyance. 

Where an agreement between the 
members of a partnership consisting only 
of two partners clearly indicated the in- 
tentian of one of them to retire from the 
partnership and the partner so intending 
took money representing his share of as- 
sets in the partnership, the agreement 
was to be stamped only as a deed of dis- 
solution of partnership. (Case law dis- 
cussed). (Para 7) 


K. Janardhana Rao, G. Hanuman and 
K. L. N. Sarma, for Petitioner: G. V. R. 
Mohan Rao, for Respondent. 

ORDER :— The petitioner is the de= 
fendant. The Civil Revision Petition 
raises a question of construction regard- 
ing a certain agreement and also a re- 
ceipt and the admissibility of those docu- 
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ments and the stamp duty payable in res- 
pect of those documents. 


2. The relevant facts are that the 
plaintiff and the defendant ran a tea stall 
business under the name and style of 
“Ramnath Tea Stall”, There is a deed of 
partnership dated 6-4-1967. This partner- 
ship was shortlived and on 5-6-1968 the 
plaintiff took a sum of Rs. 10,000/- from 
the defendant and had retired from the 
partnership on that day: there was what 
is called an agreement executed by the 
plaintiff in favour of the defendant. On 
the same day there was a receipt for 
Rs. 10,000/- also passed by the plaintiff 
in favour of the defendant acknowledgs~ 
ing the receipt of Rs. 10,000/-. The plain- 
tiff has filed the present suit for dissolu- 
tion of partnership. 


3. After the trial commenced, the 
defendant had sought to put in evidence 
both the agreement and the receipt. It 
was objected to by the respondent on 
the ground that the agreement 
dated 5-4-1968 was a. conveyance in 
the eye of law and that it was not a 
mere deed of dissolution and that it also 
required registration under Section 17 (1) 
(d) of the Registration Act. So far as the 
receipt was concerned, its admissibility 
also was questioned on the ground that 
the stamp duty of 10 np. paid on the 
document was not sufficient. The court 
below pronounced an order on 18-11-1972 


_ holding that neither the agreement nor 


the receipt was compulsorily registrable 
under Section 17 (1) (d) of the Registra- 
tion Act. But it was held by that Court 
that the agreement amounted to a con- 
veyance and has to be stamped as such, 
under Section 2 (10) of the Stamp Act. 
It was’ contended by the petitioner that 
it was merely a deed of dissolution of 
partnership and he need only pay a pe- 
nalty on the deficit stamp duty. It may 
be noticed that the agreement was only 
on four stamps of the value of Rs. 2-50. 
So far as the receipt was concerned, it 
was found by the Court that the reve- 
nue stamp of 10 nP. affixed was sufficient 
and that it did not require any further 
stamp only in case the agreement is 
stamped as a conveyance under Art. 23 
of Schedule I of the Indian Stamp Act. 

š In this revision petition by the 
defendant, the correctness of the conclu- 
sions of the Court below both regarding 
the agreement and the receipt are sought 
to be challenged. The agreement between 
the parties is to the following effect:— 

AGREEMENT. 

This Agreement executed by: / 

1. Ramanath Gajanand, son of Gaja- 
nand, aged 58 years, Hindu, Ranigunj, 
Secunderabad, herein after called the 
Firt Party: 

In favour of 
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2. K. R. Mallesha, son of Ramabha- 
rosa, aged 37, Hindu resident of 9/B, 
Gandhinagar, Secunderabad, hereinafter 
called the Second Party. 

Whereas the parties herein have been 
running a tea stall under the name and 
style of “Ramanath Tea Stall” from 3-4- 
1967 under a partnership deed dated 
6-4-1967 : 

Whereas the First Party desired to 
retire from the partnership and entrust 
the entire business to the second party 
only by making him sole proprietor by 
taking his share of assets: 


NOW THIS AGREEMENT 
WITNESSETH : 


1, That the First Party hereby de- 
clares and asserts that he has today re- 
ceived a total sum of Rs. 10,000/- (Rupees 
ten thousand) only as and towards his 
share of profit, adda, bardan and ten- 
ancy rights etc. and hereby retires from 
the partnership and the second party 
herein has become the “sole proprietor” 
of the said tea stall opposite to Mulgi 
No. 8552, Raniguni, Jinwala Compound, 
Ranigunj, Secunderabad, 


2. The first party hereby declares 
that he shall have no right, title, interest 
or claim of whatsoever nature either in 
the said tea stall or in the assets or liabi- 
lities of the said tea stall on and from 
today and that the Second Party has be- 
come the sole proprietor of the same 
from today. 


3. The first party shall not be res- 
ponsible or liable for any debts, assets 
or liabilities of the said stall from today 
and that the second party alone shall be 
liable and responsible. 


4. The second party shall be entitled 
to run the said tea stall either in the 
same name or in any other name as he 
may desire. 

Executed at Secunderabad on this 
the 5th day of June, 1968. 


Sd. Ramnath, | 
First Party.” 


5. The Receipt is as follows:— 


“Received a sum of Rs. 10,000/- 
(Rupees ten thousand only) from Sri K. 
R. Mallesha, son of Ramabharosa, 9/B, 
Gandhinagar, Secunderabad being the 
amount payable to me as and towards 
my share of profit, claim and goodwill 
of the partnership business styled “Ram-~ 
nath Tea Stall” Ranigunj, Secunderabad, 
in full and final settlement. I have no 
claim whatsoever in the said business on 
and from today, including the tenancy 


rights, as per the agreement executed 
by me in his favour today the 5th day 
of June, 1968, 

Sd. Ramnath, 


First Party,” 


K. R. Mallesha v. Ramnath (Krishna Rao J.) 


A.I. R. 


The agreement recites that the first party 
viz., the plaintiff had desired to retire 
from the partnership and entrust the 
entire business to the second party by 
making him the sole proprietor by tak- 
ing his share of the assets. In clause 1 
of the agreement, it was stated that the 
first party viz. the plaintiff herein declar- 
ed and asserted that he had received a 
total sum of Rs. 10,000/- only towards 
his share of profit adda, bardan and ten- 
ancy rights etc., and thereby retired 
from the partnership and that the second 
party therein had become the sole pro- 
prietor of the said tea stall ete. No re- 
ference or reliance was placed by either 
counsel on the other clause contained in 
this agreement. 


6. Reliance was placed by the 
learned counsel for the petitioner upon 
a decision of the High Court of Gujarat 
reported in Velo Industries v. Collector, 
Bhavanagar, (1971) 80 ITR 291 (Guj.). 
In that case, a partner had retired from 
the partnership after following the pro- 
cedure prescribed in the Partnership Act 
for ascertainment of his share. The ques- 
tion arose whether the document which 
was executed was a deed of conveyance 
requiring stamp duty on that footing or 
that the document should be treated as 
one of dissolution of partnership only 
requiring stamp duty payable in that 
behalf under the provisions of Bombay 


Stamp Act. Their Lordships rejected the 


contention of the revenue in that case 
that the instrument was a conveyance of 
sale. The contention on behalf of the 
Department was that under the docu- 
ment there was a transfer of interest of 
the retired partners in the partnership 
assets to the continuing partners for a 
sum of money and that the transaction 
therefore satisfied the essential elements 
of a sale. Reliance was placed before the 
Bench of the Gujarat High Court upon a 
decision of the Mysore High Court re- 
ported in Venkatachalapathi v. State, 
AIR 1966 Mys 323 (FB) (this was relied 
on before me by the learned counsel for 
the respondent). Their Lordships pointed 
out that the arguments based upon the 
Mysore High Court decision was not 
well-founded, They pointed out that it 
ignored the true nature of the transac- 
tion embodied in the document. They 
construed the document as a simple deed 
of retirement stating the terms and con- 
ditions on which the three partners re- 
tired from the firm. The effect of the 
retirement was that the three partners 
undoubtedly ceased to have interest in 
the partnership assets and the partner- 
ship assets continued to belong to the 
firm consisting of the continuing part- 
ners, but there was no transfer of inte- 
rest from the retiring partners to the 
continuing partners in consideration of a 
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sum of money. The retiring partners 
merely took money representing their 
respective shares. This position becomes 
very clear from the nature of interest of 
a partner in a partnership and what 
happens to partnership when a partner 
retires from a firm is borne in mind. Re- 
ference was made to the relevant pas- 
sages in Lindley on partnership and a 
decision of the Supreme Court in Nara- 
yanappa v. Bhaskara Krishnappa, AIR 
1966 SC 1300. It was ruled by the Bench 
that the three partners retired from the 
firm and that their respective shares in 
the partnership at the dates of retirement 
were ascertained on taking accounts and 
the amounts representing the share were 
credited in their respective accounts 
with the firm. The firm continued with 
the remaining partners and the partner- 
ship assets continued to belong to the 
firm composed of the continuing part- 
ners. There was clearly and indisputably 
no sale of interest in the partnership as- 
sets by the retiring partners to the con- 
tinuing partners. 


%. That it ought not to make any 
the difference if the procedure prescrib- 
ed by the Partnership Act for ascertain- 
ing the share of an outgoing partner is 
not followed is clear from a decision of 
the Allahabad High Court in N. B. Singh 
v. Chief Inspector of Stamps, AIR 1972 
All 1 (SB). In that case, their Lordships 
read the particular document evidencing 
dissolution of partnership and held that 
it can reasonably be construed only as 
recording a special mode of adjustment 
and settlement of accounts between the 
partners in accordance with their mutual 
agreement instead of following the rules 
mentioned in Section 48 of the Partner- 
ship Act. Having regard to these deci- 
sions, it appears to me that the position 
in the instant case is very similar to the 
decisions referred to by me, more parti- 
cularly the decision reported in (1971) 
80 ITR 291 (Guj.). The words used in 
the document are clearly indicative of 
the fact that the plaintiff intended to re- 
tire from the partnership and that he 
took money representing his share in the 
partnership and went out of the firm. It 
may be argued that in Velo Industries’ 
case, (1971) 80 ITR 291 (Guj.) (FB) the 
partnership continued and in the instant 
case there were only two partners and 
if one goes out, there is'no question of a 
continuing partnership and that fact dis- 
tinguishes the present case from the 
Guiarat case. But I do not think that it 
would make any difference when we are 
construing whether a particular docu- 
ment amounts to a conveyance or a deed 
of dissolution of partnership. This view 
receives support from the observations 


of the Supreme Court in E. F. D. Mehta 


R. Subrahmanyam v. 
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v. M. F. D. Mehta, AIR 1971 SC 653 at 
p. 1655 which are to the following effect : 
“When the partnership consisted: off . 


‘only two partners and one partner agreed 


to retire there can be no doubt that the 
agreement that one of the partners will 
retire amounts to dissolution of the part- 
nership.” 

I have no hesitation in holding that the 
agreement in the instant case merely 
amounts to a deed of dissolution and not 
> COP TEYANIE as construed by the court 
elow. 


: 8. So far as the receipt is con- 
cerned, the Court below in its order 
stated: — 


“A revenue stamp of 10 nP. is affix- 
ed as a conveyance under Art. 23 of 
Schedule I of the Indian Stamp Act.” 
Even without my holding that it is a con- 
veyance, the qualification mentioned by 
the Court viz., that the 10 nP. was suffi- 
cient in case the agreement was to be 
stamped as a conveyance. I think he is 
mixing up of two things which are wholly 
unrelated for the purpose of the Stamp 
Act. But now that I have held that the 
agreement in question need be stamped 
only as a deed of dissolution of partner- 
ship, this portion from the order stands 
deleted. 


9. The result is, I set aside the 
order of the Court and hold that the 
agreement dated 5-6-1968 should be 
Stamped only as a deed of dissolution of 
partnership. I also hold that the 10 nP. 
stamp paid on the receipt is quite suffi- 
cient and its admissibility should not be 
linked with the deed of agreement. 


10. The revision petition is at- 
cordingly allowed with costs. 
Revision allowed. 


AIR 1974 ANDHRA PRADESH 55 
(V 61 C 12) 
GOPAL RAO EKBOTE,. C. J. AND 
MADHAVA RAO, J. 


Rachapudi Subrahmanyam and 
others, Petitioners v. The District Collec- 
tor, East Godavari, Kakinada and others, 
Respondents. 


Writ Petns. Nos. 105, 335, 379, 411, 
418, 431, 62 and 586 of 1973 and 4078 and - 
4079 of 1972, D/- 20-2-1973. 


Index Note:— (A) Evidence Act 
(1872), S. 115 — Estoppel against Gov- 
ernment — Circumstances excluding ap- 
plication of doctrine of estoppel stated — 
Collector provisionally allotting fair price 
shops — Dealers acting upon his assur- 
ance — Government declining to issue 
sugar quotas — Application of doctrine. 


HQ/JQ/D522/73/MBR 
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Brief Note:— (A) The State should 
not be placed in a more privileged posi- 
tion of immunity from the principles of 
law of estoppel. But there are certain 
inherent inhibitions in the situation which 
compel the Courts not to apply the doc- 
trine in certain circumstances (circum~ 
stances stated). Barring those circum- 
stances, in cases where there is no real 
public interest to justify refusing to estop 
the administration from denying the 
correctness of the advice or assurance 
given, the doctrine may in appropriate 
cases be applied (the position of law in 
England and America explained). 

(Paras 49, 50, 51) 

The petitioners-businessmen were 
provisionally appointed (subject to 
proval of the Government) as fair price 
shop dealers by the Collector. They were 
asked to furnish deposit, to execute the 
agreement and to complete other forma~ 
lities. The Government after having 
found that more number of shops were 
not required, the petitioners could not 
be authorised finally and sugar quota re- 
leased to them. The agreements execut- 
ed by them were also not approved by 
the Government. The distribution of 
_ levy sugar, number of shops necessary 
for it, registration and allotment of ra- 
tion cards, quota to be given to a shop, 
all these matters were for the Govern~ 
ment to decide. The Collector was not 
the final authority in the matter and the 
Government could even cancel the pro~ 
visional allotment. In the circumstances, 
there was no representation made by the 
Collector that they would be given levy 
sugar relying on which they could have 
acted to their detriment thus binding the 
Government by estoppel. Case law dis~ 
cussed. (Para 54) 

P. Babul Reddy, D. V. Reddipantulu, 
P. Venkataramana Sarma, N. Venkat- 
rayudu and P. A.’ Chowdary, for Peti- 
Pe 3rd Govt. Pleader, for Respon= 

ents. : 


GOPAL RAO EKBOTE, C. J.:— This 
batch of writ petitions raised common 
questions. They can therefore be dispos- 
ed of by a common order. 


2. The facts lie in a narrow com- 
pass and are not at all in dispute. 


3. On 12-4-1972 the Collector, 
Hyderabad District nominated in all 120 
businessmen for allotment of fair price 
shops to be opened by them in twin 
cities of Hyderabad and Secunderabad. 
The said persons were directed to depo- 
sit Rs. 1,000/- each in the form of Na« 


tional Savings Certificates and to execute. 


agreements and to complete other for- 
malities. 

4. The petitioners are some of the 
persons who were nominated as above 
by the Collector, They deposited Rupees 


ap~ ~ 
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1,000/- each, executed agreements, ob- 
tained licences and are alleged to have 
taken mulgies on rent for opening the 
shops. Some clerks are also alleged to 
have been engaged by some of them. 
Ration cards were, however, not regis- 
tered. The Government had not given 
their consent nor approved of them for 
ie purpose of allotting sugar quota to 
em, 


5. On the other hand on 25-4 
1972 the Minister concerned took the 
view that in the cities more fair price 
shops are not required and in view of 
the quota of sugar allotted to the State 
by the Central Government, the Gov- 
ernment will not be able to allot ade- 
quate sugar to all these shops. He there- 
fore, directed to keep the allotment of 
new shops in abeyance. The Collector as 
a result took no further steps and allow- 


.ed the matters to stand where they were, 


6. 10 persons out of the said 120 
consequently filed a writ petition No. 2878 
of 1972. The petition came for hearing 
before A. D. V. Reddy, J. By his judg- 
ment dated 15-9-1972, the learned Judge 
allowed the Writ petition and issued a 
writ of mandamus to do their statutory 
duty of allotting the necessary quota 
under the A, P. Rationing Order, 1966 in 
the matter of fair price shops of the peti- 
tioners. The learned Judge was of the 
view that since the petitioners have done 
all what they were expected to do ex= 
cepting the execution of agreements, 
they were entitled to the issue of quota, 
He said the petitioners hold licences and 
in order to exercise their right of busi- 
ness they must have stock of sugar, the 
Government cannot by withholding the 
issue of quota affect the right of the pe- 
titioners “especially when there is no 
scarcity of total of commodity in the 
country.” 


T Another writ petition by ano- 
ther ten of the said persons was also 
filed. It came before Kondaiah, J. Fol- 
lowing the earlier decision referred to 
above the learned Judge also issued si- 
milar writ of mandamus. 


8. Some of the Writ petitioners 
of Hyderabad have now filed these writ 
petitions for the same relief on almost 
the same grounds. There are some writ 
petitions from East Godavari and Nel- 
lore in which the facts though not simi- 
lar relief claimed is the same. The 
grounds on which the relief is claimed 
are also similar. Wherever separate 
arguments were advanced, they are 
dealt with separately. 


9. All these writ petitions came 
before C. Kondaiah, J. The learned 
Judge directed these petitions by his 
order to be posted before a Bench be- 
cause it was contended that the matters 
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raised are covered by a Bench decision 
in W. P. Nos. 3408 ete. of 1972, dated 
5-10-1972. That is how the cases have 
come before us. 


10. The principal contention rais- 
ed by Sri P. A. Chowdary, the learned 
counsel for some of the petitioners, was 
that inasmuch as the petitioners relying 
upon the proceedings of the Collector 
communicated to them dated 12-4-1972 
made deposits, executed agreements, ob- 
tained licences, took mulgies on rent and 
appointed clerks, they thus acted to their 
detriment spending money on the faith 
of the assurance given by the Collector, 
Hyderabad, the Government therefore is 
estopped from declining to issue sugar 
quotas to the petitioners. In support of 
his contention he placed reliance on the 
following Supreme Court decisions: 
Union of India v. Anglo Afghan Agencies, 
ATR 1968 SC 718 and Century Spinning 
and Manufacturing Co. v. hasnagar 
Municipality, AIR 1971 SC 1021. 


11. It has been argued that the 
respondent is bound by the doctrine of 
equitable estoppel. 


12. Now, estoppel is a rule where- 
by a party is precluded from denying the 
existence of some state of facts which 
he did previously assert and on which the 
other party had relied or is entitled to 
rely. It is in this sense it was contended 
that the respondent was bound by estop- 
peL The principle of estoppel indisput- 
ably applies to cases where private citi- 
zens alone are concerned. In other words, 
when an ordinary citizen clothes his 
agent with ostensible or apparent autho- 
rity, he is estopped from denying that 
the agent was actually authorised, where 
his conduct has led another to change 
his position. Is it, however, true, where 
the principal happens to be the Govern- 
ment and the administrative agency 
happens to be the Government servant? 
To put it differently, is the administra- 
tive agency estopped from denying the 
correctness of the prior advice or assur- 
ance given or representation made to a 
citizen? Is the citizen protected because 
of his reliance on the advice, assurance 
or representation? 


o 13. It is manifest that the present 
day Government is not only armed with 
administrative or executive powers, but 
is also empowered to make rules and 
regulations. It also performs the func- 
fions of interpreting the law in order to 
carry out its legislative or executive 
functions. In so far as the legislative and 
interpretative functions are concerned, 
they are controlled by the relevant en- 
actments, But in the case of administra- 
five functions although by and large they 
are performed under one or the other 
statute, there are some functions which 
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need not be always based on any statute 
or rules, 

E In the discharge of execu- 
tive, legislative and interpretative func- 
tions, it is possible and sometimes be- 
comes necessary for the Government to 
tender advice to citizens whenever they 
are asked to do so. For example, if the 
citizen asks a sales tax authority whe- 
ther a particular transaction of a certain 
commodity is or is not exigible to tax, 
the question in such a case would be 
whether the Government would be bound 
by such advice at the time when the 
question of levying the tax comes in, 
Similar questions arise when any repre- 
sentation is made by Governmental 
agency or some assurance is piven. 

Pe 15. There has been a difference of 
ore opinion in England on this ques- 
on. 


16. In Robertson v. Minister of 
Pensions, (1949) 1 KB 227, R was injur- 


ed and the war office told him that the 
consequent disability had been accepted 
as attributable to Military Service. On 
the faith of that assurance he did not 
take the steps he otherwise would have 
taken to get independent medical opin- 
ion. The matter should have been in fact . 


‘dealt with by the Minister of Pensions, 


and the question was whether that Minis- 
ter was estopped, ie, bound by the War 
Office representation or decision. Lord 
Denning observed at page 231. 

“Crown cannot escape by saying 
that estoppels do not bind the Crown, 
for that doctrine has long been exploded.” 


1%. He was of the opinion that an 
administrative agency is bound by the 
doctrine of estoppel upon the same basis 
as is a private citizen. 

18. Lord Denning L. J. reiterated 
the same view in the celebrated case of 
Falmouth Boat Construction Co. v. Ho- 
well, (1950) 2 KB 16. In that case, a 
licence was required to do ship repair 
work. The work was started on the basis 
of an oral licence given by the proper 
official, who later gave a written licence. 
When the plaintiff sued for payment for 
the work done it was argued that the 
work was illegal in so far as it was done 
on the basis of an oral licence only. 


19. Buckmill and Singleton, JJ. 
were of the opinion that the word ‘lic- 
ence’ included both oral as well as writ~ 
ten licences. 


20. Denning L. J.. however, as- 
summed that the licence required was a 
written licence and proceeded to ob- 
serve: 

“They acted on what they were told 
by the licensing officer......... they could 
only rely on what they were told by the 
licensing officer. Can it be seriously sug- 
gested that, having relied on him, they 
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have been guilty of an offence? In my 
judgment, there is a principle of law 
which protects them from such an in- 
justice. It is a principle of a particular 
importance in these days when the off- 
cers of Government departments are 
given much authority by order and cir- 
culars which are not available to the 
public. The principle is this: Whenever 
Government officers, in their dealings 
with a subject, take on themselves to 
assume authority in a matter with which 
he is concerned, the subject is entitled 
to rely on their having the authority 
which they assume. He does not know 
and cannot be expected to know the 
limits of their authority and he ought 
not to suffer if they exceed it.” 

The learned Law Lord further said: 


“and as it is but an agent for the 
Crown, it binds the Crown also, and as 
the Crown, is bound, so are the other 
departments, for they also are but agents 
of the Crown.” 


21. When this case went to the 
House of Lords, Howell v. Falmouth Boat 
Construction Co. Ltd., 1951 AC 837, the 
House of Lords held that the Regulation 
required a written licence, but that in 
the circumstances the written 
covered the work done under the pay- 
ment. The House of Lords, however, 
clearly criticised the view of Denning, 
L.J. and indicated that it disagrees with 
his views on the point under considera- 
tion. 

22. Lord Simmons declared: 

“My Lords, I know of no such prin- 
ciple in our law nor was any authority 
for it cited......... The question is whether 
the character of an act done in face of 
statutory prohibition is affected by the 
fact that it has been induced by a mis- 
leading assumption of authority. 
opinion, the answer is clearly ‘No’. 
an answer may make more difficult task 
of the citizen who is anxious to walk in 
the narrow way but that does not justify 
a different answer being given.” 


23. Lord Normand also rejected 
Lord Justice Denning’s view. He said: 

“Tt is certain that neither a Minister 
nor any subordinate Officer for the Crown 
ean by any conduct or representation ban 
the Crown from enforcing a statutory 
prohibition or entitle the subject to 
maintain that there has been no breach 
of it.” 


~ 24. It is interesting to note here 
that this House of Lord’s decision has its 
counterpart in America. In a well- 
known case Federal Crov Insurance Cor- 
poration v. Merill. (1947) 332 US 380 the 
defendant was a Government owned Cor- 
poration created to insure producers of 
wheat against crop losses due to unavoid- 
able losses including drought. It promul- 
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gated a regulation. Specifying the condi-< 
tions upon which it would insure wheat 
crops including a provision making “spr- 
ing wheat which has been re-seeded on 
winter wheat acreage ineligible for insu- 
rance.” Without actual knowledge of this 
provision, the plaintiff wheat grower, ap- 
plied to the local agent of defendant Cor- 
poration for insurance on his crop, in- 
forming the local agent that most of it 
was spring wheat being re-seeded on win- 
ter wheat acreage. The agent advised 
plaintiff that the entire crop was insur- 
able and, acting on this recommendation, 
the Corporation accepted plaintiffs ap- 
plication for insurance. Two months later, 
plaintiffs crop was destroyed by drought, 


. The Corporation refused to pay this loss, 


when it learnt that the destroyed acreage 
had been re-seeded. The American Court 
asserted that even though a private in- 
surance company would be bound on 
similar facts the same was not true of a 
Government Corporation engaged in the 
insurance field. The Court said: 


“It is too late in the day to urge that 
the Government is just another private 
litigant, for purposes of charging it with 
liability, whenever it takes over a busi- 
ness thereto conducted by private enter- 
prise or engages in competition with pri- 
vate ventures.” 

25. The Court rejected the view 
that the wheat farmer couid rely on the 
administrative assurance which he had 
received. The Government Corporation 
is treated as an agency of the U. S. and 
is vested with Sovereign’s immunity to a 
doctrine like estoppel. It was up to the 
farmer to determine whether that assur- 
ance was authorised by the statute. The 


Court noted that: 


“men must turn square corners when 
they deal with the Government.” 


26. It is thus plain that the Ame- 
rican Court also echoed in wheeze “the 
Government cannot be estopped by the 
acts of its agents.” 


27. It is unnecessary to multiply 
English or American cases. We would, 
however, like to refer to two recent Eng- 
lish decisions, which, in our judgment, 
are relevant. 


28. In Wells v. Ministry of Hous- 
ing and Local Government, (1967) 2 All 
ER 1041, a local authority’s Engineer in- 
formed the applicant, Wells. that planning 
permission was not necessary for pro- 
posed development. The authority later 
argued that the Engineer’s letter was not 
a valid determination as the application 
itself had not been in accordance with the 
requirements of the Planning Act. Wells 
should have followed up the Engineer’s 
letter by a formal application. The Court 
of appeal rejected the contention. For 
many years that authority had followed 
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the procedure used here of waiving a for- 
mal application, and they could not 
now say that it was of no effect. 


29. The second case is Lever 
(Finance) Ltd. v. Westminster Corpora- 
tion, (1970) 3 All ER 496. One Lever 
had planning permission for a group of 
houses. Westminster’s planning officer 
told Lever that proposed variations to 
their plan did not need fresh planning 
permission. Lever carried on with the 
work. When objections by neighbours to 
the varied plan was taken, Lever applied 
for permission to cover the variation. It 
was refused by Westminster Corporation. 
Lever brought an action claiming that 
they were entitled to go on with the 
work. The Court of Appeal held that in 
the light of the Planning Officer’s proved 
practice and of the fact that Lever re- 
lied on his statement. Westminster Cor- 
poration was held to that statement. 


30. Lord, . Denning, who was a 
member of Court in both these cases, said 
in the latter case that a rule that a pub- 
lic authority cannot be estopped from do- 
ing its duty does not mean that it can 
rely on technicalities. He said: 


*A default in procedure can be cover- 
ed, and an irregularity can be waived, 
even by a public authority so as to ren- 
der valid that which would otherwise be 
invalid.” 


31. It is plain that these two re- 
cent cases and observation particularly 
of Lord Denning, however wide it may 
at first sight appear, have to be read sub- 
ject to what was decided by the House 
of Lords in Howell’s case. 


32. What follows from these two 
cases is that while a public authority can- 
not waive a statutory requirement the 
Court would not insist on a technicality 
which had normally been waived. Thus 
“Sf an officer acting within the ‘scope of 
his ostensible authority makes a repre- 
sentation on which another acts, then the 
public authority may be bound by it, just 
as a private concern would be.” Thus 
the observation of Lord Denning must be 
read in the light of Howell. Thus read 
it cannot mean that an official can by his 
statement to a third party confer a power 
on his employing authority which it has 
not got. It is well to remember that 
Lord Denning illustrated his principle by 
reference to the Well’s case. 


33. That being the position of law 
in England and America, let us consider 
the decisions of our Supreme Court cited 
at the bar. k 


34. In Collector of Bombay v. 
Municipal Corporation of the City of 
Bombay, AIR 1951 SC 469, the Govern- 
ment of Bombay in 1865 decided to con- 
struct an Eastern Boulvard. The then 
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Corporation of Bombay was asked to re- 
move the fish and vegetable markets then 
existing on the site. Thereupon the Cor- 
poration applied for another site so that 
new markets could be constructed and 
the present markets thereafter be shift- 
ed. The Government approved the site 
for new markets and authorised its 
grants. Plans were asked to be submit- 
ted. The Government did not consider it 
fit to charge any rent as the markets 
were to be used by the public. No for- 
mal grant, however, as required was ex- 
ecuted. Possession was given and the 
Corporation erected constructions on the 
site after the plan was approved by the 
Government. After a lapse of few years, 
the Government proposed to assess the 
land under the Bombay City Land Re- 
venue Act. 


35. The High Court of Bombay 
held that the conduct of the Provincial 
Government in allowing and encouraging 
the Corporation to erect the buildings at 
great cost on the faith of the promise not 
to charge land revenue precluded the 
Government on the equitable principle in 
Ramsden v. Dyson, (1866) 1 HL 129 from 
assessing the land in question. 

36. Das, J.. on appeal to the 
Supreme Court did not directly deal with 
this question. Patanjali Sastri, J., how- 
ever, was of the opinion that equitable 
principles can no more prevail against 
the statutory provisions. No question’ of 
estoppel by representation arose. For, 
the Government made no representation 
of fact which it now seeks to deny. Nor 
any case of estoppel by acquiescence be 
founded on the facts of the case. Both 
parties knew the facts and neither was 
misled. There was no lying by and let- 
ting another run into a trap. 


37. Chandrasekhara Ayyar, J., ob- 
served that when the Architectural Im- 
provement Committee proposed to levy a 
nominal rent, the Government stated that 
no rent need be charged as the markets 
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were for the benefit of the whole com- 


munity. That was a representation made 
by the Government when the site was 
given and possession was taken. The 
learned Judge said: 

“Can the Government be now allow- 
ed to go back on the representation, and, 
if we do so, would it not amount to our 
countenancing the perpetuation of what 
can be compendiously described as legal 
fraud which a Court of equity must pre- 
vent being committed? If the resolution 
ean be read as meaning that the grant 
was of rent-free land, the case would 
come strictly within the doctrine of estop- 
pel enunciated in Section 115, Evidence 
Act. But even otherwise i.e., if there 
was merely the holding out of a promise 
that no rent will be charged in the 
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future the Government must be deemed 
in the circumstances of the case to have 
bound themselves to fulfil it. Whether 
it is the equity recognised in Ramsden’s 
case or it is some other form of equity is 
not of much importance. Courts must 
do justice by the promotion of honesty 
and good faith, as far as it lies in their 
power,” 


38. The facts of AIR 1968 SC 718 
were these: 


The Textile Commissioner published 
a scheme called Export Promotion Scheme 
providing incentives to exporters of wool- 
len goods. By the scheme as extended to 
exports to Afghanistan, the exporters were 
invited to get themselves registered with 
the Textile Commissioner for exporting 
woollen goods and ‘R’ was represented 
that the exporters will be entitled to im- 
port raw materials of the total amount 
equal to 100% of the F, O. B. value of 
the exports. 


39. Shah, J., who spoke for the 
Court, first found that the scheme cannot 
be assumed to be statutory in character. 
It was next found that it was clearly 
legislative in character. Thirdly but 
alternatively it was held that even if the 
scheme is executive in its character, the 
Courts have power to compel its perform-~ 
ance. The learned Judge then said: 


“We hold that the claim of the res- 
pondents is appropriately founded upon 
the equity which arises in their favour as 
a result of the representation made on be- 
half of the Union of India in the export 
promotion scheme, and the action taken 
by the respondents acting upon the re- 
presentation and in the belief that the 
Government will carry out the representa- 
tion made-by it. On the facts proved in 
this case, no ground has been suggested 
before the Court for exempting the Gov- 
ernment from the equity arising out of 
the acts done by the exporters to their 
prejudice relying upon the representa- 
tion. This principle has been recognised. 


40. Referring to Municipal Cor- 
poration of the City of Bombay v. Secre- 
tary of State, (1905) ILR 29 Bom 580 it 
was observed :— 

. “This case is in our judgment a clear 
authority that even though the case does 
not fall within the terms of Section 115 
of the Evidence Act, it is still open to a 
party who has acted on a representation 
made by the Government to claim that 
the Government shall be bound to carry 
out the promise made by it, even though 
the promise is not recorded in the form 
of a formal contract as required by the 
Constitution.” 

The learned Judge concluded: 

"Under our jurisprudence the Gov- 
ernment is not exempt from liability to 
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carry out the representation made by if 
as to its future conduct and it cannot on 
some undefined and undisclosed ground 
of necessity or expediency fail to carry 
out the promise solemnly made by it, nor 
claim to be the judge of its own obliga- 
tions to the citizen on an ex parte ap- 
praisement of the circumstances in which 
the obligation has arisen.” 


41. The next case we must consi« 
der is AIR 1971 SC 1021. In that case 
both the Municipality as well as the 
State Government had assured the peti- 
tioner-Company that octroi duty shall not 
þe levied for seven years. Ignoring the 
advice given by the State Government, 
the Municipality sought to levy octroi 
duty and to recover from the Company 
octroi duty of about’ Rs. 15 lakhs per 
annum. The Supreme Court on appeal 
set aside the order dismissing the peti- 
tion by the High Court in limine. Shah, J., 
who spoke for the Court, in this case also 
observed : 


“Public bodies are as much bound as 
private individuals to carry out repre- 
sentations of facts and promises made by 
them, relying on which other persons 
have altered their position to their pre~ 
judice............ the obligation if the con- 
tract be not in that form may be enforced 
against it in appropriate cases in equity.” 


42. It is relevant to note that in 
ATR 1968 SC 718, the decision of Den- 
ning, L. J. in (1949) 1 KB 227, was re- 
ferred to and a passage therefrom was 
also extracted. But no reference was 
made to the decision of the House of 
Lords given in 1951 AC 837. In the 
latter case, i.e. AIR 1971 SC 1021, how- 
ever, a reference is made to the said de- 
cision of the House of Lords and an ex- 
tract is given from that judgment. It is, 
however, not clear as to whether the 
learned Judges were agreeing with the 
view of Lord Denning or with the views 
expressed by the two learned Lords, 
which views were contrary to that of 
Lord Denning. We have already noted 
that there the learned Law Lords criti- 
cised the view of Lord Denning. 

43. Whatever that may be, 
Learned Judge concluded: 

“A public body is, in our judgment, 
not exempt from liability to carry out its 
obligation arising out of representations 
made by it relying upon which a citizen 
has altered his position to his prejudice.” 


44, We do not think the abovesaid 
three Supreme Court decisions come in 
conflict with the view taken by the House 
of Lords and other English cases or with 
the American case referred to above. In 
the first Supreme Court case the doctrine 
was applied because there was no provi- 
sion of law contrary to it. In the second 
case, i.e, AIR 1968 SC 718, the scheme 
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was found to be legislative in character, 
The representation was made by a com- 
petent authority within its power and in 
accordance with the scheme. The re- 
presentation was enforced irrespective of 
the fact whether the scheme was legisla- 
tive or executive in character. And in the 
third case, an assurance was given both 
by the State Government as well as the 
Corporation which assurance was not 
shown to be contrary to any provision of 
law nor was it shown that the assurance 
was made by an incompetent authority. 
45. A careful reading of these 
decisions of the Supreme Court would 
make it plain that it was not laying down 
anything different than what has been 
laid down by the English and American 
Courts to which we have made reference, 


46. The observation of Chandra- 
sekhara Ayyar, J. that “the Courts must 
do justice............ as far as it lies in their 
power” reveals that there would be cases 
where it would be inappropriate to apply 
the doctrine. 

47, Similarly from the following 
words appearing in para. 19 of the judg- 
ment in AIR 1968 SC 719 at p. 726, “On 
the facts proved in this case no ground 
has been suggested before the Court from 
exempting the Government from the 
equity arising out of the acts done by 
the exporters to their prejudice relying 
upon the representation”, it is patently 
clear that the Supreme Court has not 
laid down any law in an absolute manner, 
It is recognised that there are certain ex- 
ceptions to the doctrine of estoppel as re- 
gards the Government. 

48. Likewise in AIR 1971 SC 1021 
at p. 1024, in para. 11 of the judgment, 
the following qualifying words appear :— 

Pe see Sates the obligation if the con- 
tract be not in that form may be enforced 
against it in appropriate cases in equity.” 
These words can leave no one in doubt 
that the rule laid down would be en- 
forced only in appropriate cases and that 
it is not a universal rule without any ex- 
ception. 


49. What then are the circum< 
stances in which the doctrine of estoppel 
would not apply to a representation made 
by a Government agency? A careful 
and analytical reading of the text books 
of administrative law and various cases 
noted therein would reveal that broadly 
speaking the principle that the adminis- 
tration is not estopped from denying the 
correctness of the prior advice, repre- 
sentation or assurance would apply in the 
following cases: 

(1} When the effect of its application 
is to override the clear words of a sta- 
tute; in other words equity should not be 
allowed to override law, 
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(2) Nor would it apply to criminal 
proceedings. ` 

(3) It would also not apply if the 
result of it is to obtain powers in excess 
of those given to the authority by the 
statute. In other words, it cannot be used 
to give de facto validity to ultra vires 
administrative acts. 

(4) The rule cannot validate 
prohibited by statutory authority. 

(5) Nor can it be employed to enable 
a person to do a thing he is legally dis 
abled from doing. 

(6) Statutory powers cannot be fet- 
tered or bartered by estoppel. 

(7) The administrative agency cannot 
S by its inertia or acquiescence; 
an 


an act] 





(8) Doctrine of ostensible authority 
does not apply to Government servants 
deriving limited power from statute. 


50. What follows therefore is that, 
however desirable it may be not to place 
the State in a more privileged position of 
Immunity from the principles of law of 
estoppel which are binding upon the 
ordinary citizens, there are certain in- 
herent inhibitions in the situation which 
compel the Courts not to apply the doc- 
trine in certain cases as mentioned above. 
It is, however, meet and proper that 
within the permissible limits the Courts 
should exercise broader discretionary 
power to determine whether in any given 
circumstances a Government unit should 
be _ estopped. The reasons for such a 
rational approach is not far to seek. 
Sewartz in his book on Administrative 
law at page 245 posed the following ques- 
tion after noting the similarity of ap- 
proach of English and American Courts 
in regard to this topic. 

“What is it that has led both the 
English and American Courts to reject in 
the field of Administrative law. a doctrine 
like estoppel that accords so fully with 
our sense of justice in private-law 
cases ?” 

The learned author then himself answer- 
ed that:— 





form in 
which the Government functions, anyone 
entering into an arrangement with the 
Government takes the risk of having ac- 
curately ascertained that he who pur- 
ports to act for the Government stays 
within the bounds of his authority.” 
“Unlike the case involving only an 
ordinary principal and agent, there is 
more than a mere private interest at 
stake when the administration acts 
through its agents. In such cases, the 
entire community has a vital concern in 
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ensuring that administrative agents do 
not act beyond the bonds of the actual 
authority delegated to them by law. | If 
such agents can bind the administration 
by their acts, evem though such acts are 
not clearly within the scope of their au- 
thority, there is danger that they will 
assume powers not actually delegated to 
them, knowing that their Governmental 
principal will not be able to disallow even 
such acts. The doctrine of estoppel could 
thus be used to give de facto validity to 
ultra vires administrative acts.” 

51. These are reasons why the 
two extreme views one pleading that the 
doctrine does not apply to Government 
at all and the other that the doctrine ap~ 
_fplies to it in all cases have to be avoided. 
Barring the cases mentioned supra and 
in other Hke matters the Court should 
try to use that doctrine to effect justice. 
In cases where there is no real public 
interest to justify refusing to estop the 
administration from denying the correct- 
ness of the advice or assurance piven, the 
doctrine may im appropriate cases be ap- 
. plied. 

52. Furthermore, in order that an 
estoppel may arise the representation 
must be clear and umambiguous. _ There 
must be am intention that the injured 
party should act. thereon, and there must 
be detriment suffered by the party acting 
thereon as a natural consequence thereof. 


53. In Woodhouse Ltd. v. Nigerian 
Produce Ltd., (1972) 2 All ER 271 it is 
held that. “..............to0 give rise to an 
estoppel, representations should be clear 
and unequivocal..............- r 

54. This. is the position of law re- 
garding equitable estoppel as we compre- 
hend it. to be. Bearing in mind the prin- 
ciples: of law enunciated above, we must 
examine the facts: of the present case, 
On a careful examination of the proceed- 
ings of the Collector and having regard 
to other facts and circumstances of the 
ease, it cannot. be legitimately contended 
that by the proceedings of the Collector 
dated 12-4-1972 the petitioners or any one 
of them were expressly or by necessary 
implication assured that they would be 
supplied. with levy sugar which the Gov- 
ernment of India allots to the State Gov- 
ernment. Even a casual reading of the 
proceedings would indicate that the peti- 
tioners were provisionally appointed as 
fair price shop dealers. It is under this 
provisional order that the petitioners were 
asked fo furnish deposit, to execute the 
agreement and complete other necessary 
formalities. They were also warned that 
if it is found that correct information has 
not been provided, the allotment is liable 
to be cancelled. The provisional allot- 
ment was subject to the approval of the 
Government. Admittedly no such ap- 
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proval was granted. On the other hand, 
the Government after having found that 
more number of shops are not required, 
the petitioners could not be authorised 
finally and quota released to them. The 
agreements said to have been executed 
by them were also not approved by the 
Government. Furthermore, it has to be 
borne in mind that the scheme of dis- 
tribution of levy sugar in reality is fram- 
ed by the Central Government. The 
Central Government while allotting the 
quota to the States indicated that for fair 
distribution of sugar the medium of fair 
price shops should be adopted. What 
number of shops are necessary to distri- 
bute the sugar in a certain locality is for 
the Government to determine. The regis- 
tration of ration cards on the foot of 
which sugar is distributed is in the 
hands of the Government. Allotment of 
such cards to individual fair price shops 
is also left with the Government. What 
quota based upon these cards should be 
given to a shop is also left with the Gov- 
ernment. In these circumstances, how 
can it be contended that there was a firm, 
clear, unambiguous and unequivocal re- 
presentation made by the Collector to the 
petitioners that in any case under the 
provisional allotment of shops they would 
get certain quota of sugar. Allotment of 
fair price shops would entitle them to 
deal not only in sugar which is a con- 
trolled commodity because of the allot- 
ment; there is no restriction whatsoever 
on these shops in dealing in other food- 
grain permitted to be distributed through 
these shops. Even non-levy sugar may 
be available to them to deal in. We are 
therefore satisfied that there was no re- 
presentation whatsoever made by the 
Collector or any other officer that they 
would be given levy sugar relying on 
which they could have acted to their 
detriment thus binding the Government 
by estoppel. It is seen that the Collector 
was not competent, to finally allot the 
shops and levy sugar quota without the 
prior approval of the Government. . The 
Government had the necessary authority 
to keep in abeyance or even cancel the 
provisional allotment which was sought 
to be made by the Collector. Application 
of doctrine of estoppel therefore in the 
view which we have taken about the law 
is not possible. 


55. In W. P. Nos. 4078 and 4079 of 
1972 the only additional point which was 
sought to be argued by Mr. M. N. Rao, 
the counsel for the petitioners, is that the 
action of the Collector in deciding in the 
committee to allot the shops to co-onera~ 
tive societies amounts to creation of 
monopoly and therefore the impugned 
order should be struck down. It was, 
however, soon realised that apart from 
the vice from which the decision of advi< 
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‘ sory -body suffers inasmuch as the repre- 
sentatives of the co-operative societies 
were present in the meeting and voted 
for it, the decision of the committee ad- 
mittedly is recommendatory and not final. 


The Government is the final authority to. 


take a decision. The Central Govern- 
ment desired the distribution through 
the fair-price shops. No final decision 


has yet been taken. The petitions there- 
fore are premature. The facts and deci- 
sions have not yet ripened for considera- 
tion of the question whether they create 
monopoly violating the provisions of the 
Constitution. These petitions therefore 
can be dismissed even on this ground. 


56. W. P. Nos. 105, 379 and 411 of 
1973 are the cases where the petitioners 
do not hold licences to deal in sugar. 
These cases therefore are clearly govern- 
ed by the decision of this Court in W. P. 
Nos. 3408 etc. of 1972 dated 5-10-1972. 
For the reasons given therein, we would 
dismiss these writ petitions. 

57. Since no other contention was 
raised, it follows that the petitions must 
be dismissed. They are accordingly dis- 

issed with costs. Advocate’s fee Rupees 
100/- in each case. 
Petitions dismissed. 
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MADHAVA RAO, J. 


K. S.  Lakshminarasimhachar and 
another, Appellants v. Government of 
Andhra Pradesh and others, Respondents. 

Writ Appeal No. 264 of 1972, D/- 
17-2-1973, against judgment of Chinnappa 
Reddy, J. in W. P. No. 5183 of 1970, D/- 
22-11-1971. 


(A) Andhra Pradesh (Andhra Area) 
Inams (Abolition and Conversion into 
Ryotwari) Act (37 of 1956), Section 3 — 
Andhra Pradesh (Andhra Area) Estates 
(Abolition and Conversion into Ryotwari) 
Act (26 of 1948), Sections 9 and 9-A — 
Village determined as not inam estate — 
No appeal against decision — Finality — 
Notification under Section 1 (4) held 
without jurisdiction. 

Where the Settlement Officer initiat- 
ed under Section 3 a suo motu inquiry 
and by his order D/- 28-1-1950 deter- 
mined that the Village in question was 
not an inam estate within the meaning 
of Inams Abolition Act and no appeal 
was preferred by anybody against that 
order, the decision had become final. The 
issue of Notification No. 5, D/- 4-1-1968 
by Government under Section 1 (4) of the 
Estates Abolition Act was, under the cir- 
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cumstances, without jurisdiction. -Sec- 
tion 9-A which was introduced in 1960 in 


the Estates Abolition Act had no applica~_ 


tion in such a case. W. P. No. 5183 of 
1970, D/- 22-11-1971 (Andh Pra), Re- 
versed. (Paras 19, 20) 

B. Balamukunda Reddy, for Appel- 
lants; 4th Govt. Pleader, for Respon- 
dents Nos. 1 and 2. . 


EKBOTE, C. J.:— This appeal is 
from the judgment of our learned bro- 
ther,Chinnappa Reddy, J., given in W.P. 
No. 5183 of 1970 on 22-11-1971. 


2. The facts lie in a narrow com- 
pass and are not in dispute. The Settle- 
ment Officer, Chittoor initiated a suo motu 
inquiry to determine the question whe- 
ther-the village of Tirumalapuram in 
Dharmavaram Taluk, Anantapur District 
is an inam village in an inam estate. 
After a proper inquiry, the Settlement 
Officer by his order dated 28-1-1950 
reached the conclusion that the grant was 
of a whole village within the meaning of 
Section 3 (2) (d) of the Madras Estates 
Land Act. He further found that it was 
not the melwaram alone that was grant- 
ed but both the warams were pranted. As 
a result of these findings the Settlement. 
Officer held that the village Tirumalapu- 
ram is not an inam estate within the 
meaning of the Inams Abolition Act. 

S: No appeal as against this order 
was filed by anybody. 

4, In the meanwhile, the 1957 am- 
endment came in whereby Section 9 (4) 
of the Abolition Act was amended and in 
1960 Section 9-A was introduced. 


5. It is relevant to note that sub- 
section (3) of Section 1 as originally 
amended by Section 12 of Act XXXV of 
1956 was substituted by Section 2 of Act 
XVIII of 1957. The Estates Abolition Act 
was thus applied to all estates as defined 
in Section 3, clause (2) of the Madras 
Estates Land Act of 1908. The result of 
this was that inam village which by vir- 
tue of the Madras Estates Land (Third 
Amendment) Act XVIII of 1936 had be- 
come an estate was also brought within 
the purview of the Estates Abolition Act. 


6. The Government, in G. O. Ms. 
No. 5 dated 4-1-1968 has issued a notifi- 
cation under Section 1 (4) of the Estates 
Abolition Act. It is to challenge this 
notification that the writ petition was 
filed. A writ of certiorari was sought to 
quash the said notification on the ground 
that it was illegal and without jurisdic- 
tion and that the Settlement Officer’s 
order dated 28-1-1950 having become final 
such notification could not have been 
issued. 

7. The learned Judge, after ob- 
serving that in the instant case, the Set- 
tlement Officer had expressly found that 
the grant was of an inam village or of a 
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whole village, that it was not an estate 
as it was not shown that the grant was 
only of melwaram, observed that since 
the petitioner did not choose to prefer 
any appeal in pursuance of Section 9-A 
of the Estates Abolition Act, the Govern- 
ment had the right to issue the impugned 
notification. It is this view that is now 
assailed in this writ appeal 

8. The question, therefore is whe~ 
ther the Settlement Officer’s order has 
become final and in view of its finality 
the Government could not have issued 
the notification which it has now issued. 


9. Any answer to this question 
naturally turns on what construction we 
place upon Section 9-A. 


10. A careful and analytical read~ 
ing of this section would indicate that in 
order to attract the main provision, first~ 
ly a decision under Section 9 must have 
been given by the Settlement Officer be- 
fore the commencement of Estates Aboli- 
tion Act XVIII of 1957. Secondly, such 
a decision must be in respect of any vil- 
lage that it was not an inam estate as it 
stood before the commencement of Act 
XVIII of 1957, and thirdly, that such a 
decision must have been based on the 
finding that the inam village became an 
estate by virtue of the Madras Estates 
Land (Third Amendment) Act XVIII of 
1936. It is only when all the three things 
are satisfied that certain consequences 
follow and which are enumerated in 
clauses (a), (b) of that section. 


11. If the decision referred to in 
the main Section was given by the Tri- 
bunal under Section 9 (4) of the Aboli~ 
tion Act, then no fresh enquiry under 
that Section shall be necessary for taking 
any proceedings under the Act on the 
basis of that finding. In other words, 
since the Tribunal after enquiry had al- 
ready given finding that the inam village 
became an estate under the 1936 Act, 
then the inquiry having been already 
completed, no fresh enquiry has been 
found necessary. 


12. If, on the other hand, the de=- 
cision based on the said finding was given 
by the Settlement Officer and no appeal 
against such a decision was filed to the 
Tribunal, then the Government or any 
person aggrieved can prefer appeal to 
the Tribunal against such a decision and 
finding. A longer period of limitation to 
appeal for the Government and a shorter 
one for the aggrieved party have been 
prescribed. 


13. Clause (b) further declares 
that if no such appeal is filed within the 
said period, the finding of the Settlemerit 
Officer is final and no fresh enquiry shall 
be necessary for taking any proceedings 
under the Act on the basis of that finding. 
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14. It is in these contexts that the 
marginal note “Enquiry under Section 9 
not necessary in certain cases” becomes 
quite relevant. 

15. We have already noticed that 
against the decision of the Settlement 
Officer under Section 9 in the instant case, 
no appeal was preferred to the Tribunal 
either by the Government or by the ag~ 
grieved party. The decision of the Set~- 
tlement Officer, therefore, if it comes 
under Section 9-A, became final. 


16. The question, however, is 
whether the said decision of the Settle- 
ment Officer satisfies the three main re- 
quirements of the main Section 9-A. 
While the first two requirements can be 
said to have been fully satisfied in the 
instant case, we are of the opinion that 
the third requirement is not at all satis~ 
fied. To put it differently, while it is 
clear that the decision was given by the 
Settlement Officer under Section 9 of the 
Act before the commencement of Act 
XVIII of 1957 and that the decision re~ 
garding the village was that it was not 
an inam estate as it stood before the com-~ 
mencement of Act XVIII of 1957, the de~ 
cision clearly is not based on the finding 
that the inam village ‘became an estate 
by virtue of the Madras Estates Land Act 
(XVIII of 1936).2 The contention that be- 
cause it is found that the grant was of 
both the warams, therefore, it would 
amount to finding that it became an estate 
by virtue of 1936 Act is not convincing. 
It had to be conceded that in express 
terms the finding as required is not given. 
We are satisfied that even by implication 
we cannot read the decision as giving any 
finding that the inam village became an 
estate by virtue of 1936 Act. In this 
connection, it is of interest to know the 
intention of the legislature in enacting 
Section 9-A. Notes on clauses 2, 3 and 12 
which were submitted to the Assembly 
read as under: 

“Clauses 2, 3 and 12. By virtue of 
the amendments made to the Abolition 
Act by Andhra Pradesh Act XVIII of 
1957 all post-1936 inam villages were also 
brought within the purview of the Aboli- 
tion Act. Several of these villages were 
the subject-matter of inquiries held under 
Section 9 of the Act, before amending 
Act of 1957 was passed. The decisions 
at these inquiries were to the effect that 
these villages were not inam estates 
under the Act as it then stood because 
they were found to be post-1936 inams. 
In view of these findings, a fresh inquiry 
now will virtually be a duplication of 
procedure, involving avoidable waste of 
time and labour. The Government have 
therefore, decided that all such inam vil- 
lages in respect of which there was a 
finding in an inguiry held under Sec. 9 
prior to the commencement of Andhra 
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Pradesh Act XVIII of 1957 that they were 
post-1936 inams can be notified under Sec- 
tion 1 (4) of the Abolition Act and taken 
over based on such finding without fresh 
inquiries being conducted under Section 9 
of the Act. Clause 3 of the Bill makes 
necessary provisions for the purpose and 
clause 12 also validates all such notifica- 
tions so far issued on this basis.” 


17. In the light of this passage, 
ean it be said that the Settlement Officer 
has found that the inam village was a 
post-1936 inam village? We do not think 
that the finding of the Settlement Officer 
can be equated to any such finding. 


18. What follows, therefore, is 
that since there is no such finding given 
by the Settlement Officer the third re- 
quirement to apply Section 9-A is not 
fulfilled and consequently Section 9-A 
does not apply. Even if, therefore, no 
appeal is preferred either by the Govern- 
ment or by the aggrieved party, provi- 
sions of Section 9-A would not entitle 
the Government to issue a notification 
under Section 9 (4) of the Estates Aboli- 
tion Act. 


19. What then is the effect of the 
decision of the Settlement Officer? That 
does not, in our view, follow that even 
though Section 9-A is not applicable 
squarely it falls under Section 9 (3) of 
the Act. Section 9 empowers Settlement 
Officer to determine suo motu also whe- 
ther any inam village in his jurisdiction 
is an inam estate or not. In the exercise 
of this undisputed jurisdiction, the Set- 
tlement Officer determined that the inam 
village is not an inam estate under Sec- 
tion 9 (3). Since no appeal was preferred 
under Section 9 (4) as it stood then, or 
under Section 9 (4) (a) (i) as .amended 
against the determination of the Settle- 
ment Officer to the Tribunal either by 
the Government or by the aggrieved 
party, under Section 6 of the Act the de- 
cision became binding on all concerned. 
It cannot be disputed that when this de- 
cision of the Settlement Officer that it is 
not an inam estate has become final, the 
Government cannot have jurisdiction or 
power to issue the impugned notification 
under Section 1 (4) of the Act. 


20. It is seen that while Section 9 
(4) (a) (i) is a general provision, Sec. 9-A 
is a special provision applicable in cer- 
tain cases. In our view, since the spe- 
cial provision, Section 9-A is not attract- 
ed, it must follow that the general provi- 
sion, Section 9 (4) (a) (i) alone must 
apply. Since no appeal was preferred, 
that judgment under Section 9 (4) became 
final and binding. Since enquiry has 
been completed, no fresh enquiry is 
postulated. The issue of the notification 
under Section 9 (4) is, therefore without 
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au jurisdiction and is liable to be quash- 
ed. 

21. We .would accordingly allow 
the appeal, set aside the judgment of the 
learned Judge and quash the notificat’on 
by the issue of a writ of certiora. The 
appellant will get his costs. Advocate’s 
fee Rs. 100/- in each Court. 

Appeal allowed. 
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P. Satyanarayana Raju and others, 
Petitioners v. The State of Andhra Pra- 
desh and others. Respondents. 


Writ Petns. Nos. 2115 and 2378 of 
1971, D/- 6-2-1973. 

(A) Constitution of India, Art. 3° (d) 
— “Equal pay for eoual work” — Rerd 
with Art. 37 — Directive Principes 
though not enforceable can serve ithe 
judiciary as instruments of interpretation. 


. Post holders, in the same cate- 
gory of Eneneering Subordinate Service, 
having same work, responsibilities and 
duties were later on differentiated in the 
matter of pay scales by the imputed 
Government Order prescribing higher 
pay scale for graduate engineers qua 
diploma-holders both of them bene 
supervisors. Government contendr¢ that 
equality of opportunity in emplovment 
did not mean “Equal pay for equal work”. 


Held: The doctrine of “Equal nay 
for equal work” was set out as a Direc~ 
tive Principle in Article 39 (d). 


Though not enforceable, the Directive 
Principles are not, however, to be ifnored 
by the Courts. Article 37 expresslv prin- 
cribes that the Directive Principles are 
fundamental to the governance of the 
country and it shall be the duty of the 
State to applv these principles in meng 
laws. For adiudicating uron the con’ ‘u- 
tional validity of legi laj ve or e> “ove 
action the Courts can leg timately look to 
the Directive Principles for light and 
guidance or at any rate to seek assurance. 
The Court may also prefer an inter- 
pretation which makes a fundamental 
right pregnant with a Directive Prin- 
ciple. AIR 1962 SC 1139, Referred. 

(Paras 5 and 6) 

(B) Constitution of India, Art. 16 (1) 
— All other things being egual subse- 
quent differentiation in pay scales opiy 
on the basis of educational qualification 
is discriminatory. 


Impugned Government Order creaicd 
a classification in an existing category of 
Engineering Subordinate Service upgrad- 
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ing the pay scale of Junior Engincers as 
distinguished from Diploma-holder Super- 
visors — Both of them being Supervisors 
for the purposes of the category and both 
had same work, responsibilities and duties 
and same pay scale to start with. 


Held: This was not a case of Gov-~ 
ernment creating two separate categories 
with two different scales. Impugned dif- 
ferentiation in scales of pay was not 
sustainable as it was not on the basis of 
a reasonable classification. (A. P.) W. P. 
No. 169 of 1968 (FB); AIR 1968 SC 349, 
Distinguished. Case law discussed. 

(Paras 1, 3, 5, 10, 11 and 15) 

(C) Constitution of India, Art. 226 — 
Adequate relief under — Mandamus can 
be issued when writ of certiorari would 
serve mo purpose. 

When it was felt that no purpose 
would be served by quashing the im- 
cugned G. O, the High Court issued writ 
c -ecting the Government to accord the 
same treatment (under the G. O.) to the 
rztitioners as accorded to the traduate 
supervisors. AIR, 1969 Mys 348, Refarred. 

(Pace 15) 

K. Mahinathirao, H. S. Gururaia Rao, 
fer Petitioners (In W. P, Nos. 2115 and 
29378 of 1971): S. V. Maruthi, for 2nd Govt. 
Pleader in Nos. 1 to 3 in both, Nos. 4 to 15 
in W. P. No, 2115 of 1971 and P., Shiv 
Shankar Nos. 10 to 16 in W. P. No. 2378 
of 1971 and Y. Suryanarayana, M. Jagan~ 
nadha Rao and P. L. N. Sarma Nos. 17 to 
a in W. P. No. 2378 of 1971, for Respon- 

ents. 


CRDER:— The petitioners in these 
two applications under Article 226 of the 
Constitution are supervisors in the Public 
Works Department of the Government of 
Andhra Pradesh Engineering Subordinate 
Service. Some of them were Super 
visors and some sub-overseers under the 
Government of Hyderabad when the State 
of Andhra Pradesh was formed on 1-il- 
1956. The petitioners who were orisinal- 
ly Sub-Overseers were promoted as 
supervisors subsequent to 1-11-1956. They 
do not possess the degree of Bachelor of 
Engineering of any University. Some of 
them hold diplomas awarded by the Uni- 
varsity and others hold diplomas awarded 
by the Government. 


2. In the Engineering Branch of 
the Andhra Pradesh Engineering Sub- 
ordinate Service there are seven cate- 
sories of Officers. Supervisors constitute 
Category I. We are concerned with 
Category I only. A note appended to 
Rule 1 of Part 2 states that Supervisors 
rossessing a degree in Engineering shall 
ba designated as Junior Engineers. It is 
important to notice straightway that 
Supervisors who were designated as 
Junior Engineers do not constitute a sepa- 
rate and distinct category of the Andhra 
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Pradesh Engineering Subordinate Service 
but are part of the category of Super- 
visors only. Appointment to the category 
of Supervisors is to be made by direct 
recruitment or promotion from overseer 
or Civil Draughtsmen who constitute 
Categories II and IV of the Andhra Pra- 
desh Ensineering Subordinate Service. 
The qualifications prescribed for the post 
of Suyervisor are either a degree in 
Engineering or a recognised* diploma in 
Engineering. It is also provided that no 
candidate possessing a diploma shail be 
eligible for appointment if a suitable 
candidate possessing a degree in Engi-~ 
neering is available for appointment. If 
is further provided that qualified approv= 
ed probationers, so far as they are avail« 
able for appointment as full members in 
the category of Supervisors, shall be ap- 
pointed to substantive vacencies alter 
natively from those nossessing a degree 
in Eng’neering and those possessing a 
diploma. ` 


3; Prior to 1958 the scale of ney 
admic3'l's to Supervisors wes Rs. 109-5- 
150-10-259 (graduates to start at Ps. 159/-). 
From ‘1-11-1958 the scale of pay of Super~ 
visors wee raised to Rs. 120-5-150-75-210- 
10-300 {craduates to start at Rs. 180/-), 
The stariing salary of graduates was 
later changed to Rs. 200/- and their scale 
of pay was fixed as Rs. 200-10-300. From 
1-11-1961 the scale of pay of Supervisors 
was further raised to Rs. 180-7$-210-10- 
280-15-400. The scale of pay of Junior 
Engineers (ie. graduate Supervisors) was 
fixed as Rs. 250-15-400. Once again the 
scales of pay were revised in 1969 by 
G. O. Ms. No. 173 dated 13-6-1969. Ac- 
cording to this G. O. the scale of pay of 
Supervisors was Rs. 200-12-320-16-400 
while the seale of pay of Junior Engi- 
neers was Rs. 300-20-600. It will be 
noticed that upto 1969 the maximum pay 
admissible to Supervisors whether gra 
duates or non-graduates was the same. 
It will also be noticed that the annual in- 
crements for some years before the 
Supervisors reached the maximum pay 
admissible under the rules were the same 
whether the Sunervisors were graduates 
or non-eraduates. The substantial differ- 
ence in the matter of pay between the 
graduate Supervisors and the non-gra 
duate Supervisors was the starting pay. 
It wes only by G. O. Ms. No. 173 dated 
13-6-3969 that totally different scales of 
pav came to be fixed for Junior Engineers 
and Supervisors thoveh they continued to 
belong to the same category of the same 
service. In W. P. No. 2115 of 1971 the 
petitioners who are non-graduate Super- 
visors complain that while they are mema 
bers of the same category of service as 
graduate Supervisors, doing the same 
work and discharging the same fincticns 
as graduate Supervisors, they are dis" 
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criminated in the matter of pay. They 
pray that the higher scale of pay amis- 
sible to graduates Supervisors should also 
be made applicable to them. In W. P. 
No. 2378 of 1971 there is no reference to 
G. O. Ms. No. 173, but among a host of 
other prayers there is also a prayer that 
Supervisors should be meted out the same 
treatment as Junior Engineers in the 
matter of scale of pay too, 


4, On 29-4-1971 there was a meet- 
ing of the Secretary to the Government, 
Public Works Department and the several 
Chief Engineers io consider the qucstion 
of ‘gazeiting the posis of Junior Engi- 
neers.” It was decided that Junior Engi- 
mecrs should be made gazetted oticers 
and that from the posts hitherto filikd by 
Supervisors, graduate as well non-fra- 
duate, 2,120 posts in the Public Works 
Department and 428 posts in the Roads 
and Buildings Department should be re- 
served for Junior Engineers. As the 
number of posts reserved for Junior 
Engineers was in excess of the number 
of Junior Engineers in service it was de- 
cided that some of the posts reserved ior 
Junior Engineers may be temporarily filled 
up by non-graduaie Supervisors. It was 
further decided that the channel of pro- 
motion for both Junior Engineers and 
non-graduate Supervisors should be to 
the posts of Assistant Engineers and that 
the qualifying service for promotion 
should be the same irrespeciive of whe- 
ther they were Junior Engineers or super- 
visors. It was also decided that there 
should be no up-gradation of Supervisors 
to the posts of Junior Engineers by the 
acquisition of graduate qualification while 
in service. It was decided that a ratio 
should be fixed for the filling up of posts 
of Assistant Engineers between Junior 
Engineers and supervisors. As a step 
towards the implementation of the deci- 
sions taken at the meeting the Govern- 
ment issued G. O. Ms. No. 787 dated 9-6- 
1971 to the effect that the posts of Junior 
Engineers should be constituted as a sepa- 
rate category, distinct from Supervisors, 
and that those posts should be gazetted. 
It was mentioned in that G. O. that con- 
sequential amendments to the special 
Rules would be issued separately by the 
departments concerned. The constitu- 
tional validity of this G. O. is questioned 
in both W. P. Nos. 2115 and 2378 of 1971. 
I may mention here no amendments to 
the special rules have so far been issued 
by the Government, 


5. I will first consider the claim 
of the petitioners to the same scale of 
pay as supervisors designated as Junior 
Engineers. I have already, pointed out 
that it was only in 1969 when G. O. Ms. 
No. 173 dated 13-6-1969 was issued that 
the scales of pay of non-graduate super- 
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visors and graduate supervisors desig- 
naicd as Junior Engineers became totally 
difrerent. In regard to the claim of the 
petitioners to the same scale of pay as 
graduate Supervisors we are concerned 
with the situation as it obtained on 13-6- 
1969, the date of G. O. Ms. No. 173. It is 
undisputed that prior to the issue of 
G. O. Ms. No. 787 dated 9-6-1971 Junior 
Engineers were also Supervisors and both 
beionged to the same category of the 
Irsineering Subordinate Service. It is 
also undisputed that prior to 9-6-1971 
they did same work, discharged the sarc! 
duties and periormced the same functions.! 


Equal pay for equal work claim mna 





Supervisors. On the other hand, the 
learned Government Picader contends 
that though Junior Eneireers were also 


supervisors and bclongec to the same 
eatcpory of service, they did form a dis- 
tinct class by themselves amongst the 
supervisors by virtue of their educational 
qualification and the Andhra Pradesh 
Engineering -Subordinate Servicc Rules 
themselves, as well as the Andhra 
Pracesh Ensineerins Scrvice Rules, re- 
cognised this distinction. The learned 
Government Pleeder submits thai it is 
competent for the Government to pres- 
cribe different scales of pay based on the 
distinction of educational qualification. 
He also submits that equality of opportu~ 
nity in the matter of employment does 
not mean “Equal pay for equal work.” 


6. It is true that ‘Equal pay for 
equal work’ is not one of the Funda- 
mental Rights guaranteed by our Con- 
stitution. It is also true that there is no 
Statute or staiutory rule prescribing 
‘equal pay for equal work’, It is true 
that equal pay for equal work was des- 
cribed by the Supreme Court in Kishori 
Mohanlal v. Union of India, AIR 1962 SC 
1139 as an abstract doctrine. Perhaps the 
attention of the Supreme Court was not 
drawn to the Directive Principles of 
State Policy. Abstract or not, it is one 


of the goals our people have set for 
themselves. It is one of the Directive 
Principles of our Constitution that the 


State shall, in particular, direct its policy 
towards securing that there is equal pay 
for equal work for both men and women.” 
(Article 39 (d) of the Constitution). Di- 
rective Principles are of course, not jus- 
ticiable in the sense that the courts can- 
not compel the making of laws to fur- 
ther the Directive Principles of State 
Policy. But it does not mean that the 
Directive Principles have to be ignored 
by the courts. Far from it, Art. 37 of the 
Constitution expressly prescribes that 
the directive principles are fundamental 
to the governance of the country and 
that it shall be the duty of the State to 
apply these principles in making laws. It 
has been said on high authority that the 
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Directive Principles should serve as an 
instrument of instructions ta the legisla- 
ture and the executive. They are the 
culidelines for the legislature ənd the 
executive. So they must serve the judi- 
clary aS an instrument of interpretation. 
In interpreting other provisions of the 
Constitution including the provisions re- 
lating to fundamental rights for the pur- 
pose of adjudicating upon the constitu- 
tional validity of any legislative or exe- 
cutive action, the courts will be well 
justified in looking to the Directive Prin- 
ciples for light and guidance or at any 
rate to seek assurance, That will be a 
legitimate use by the Courts of the di- 
rective principles. A Court may also pre- 
fer an interpretation which makes a 
fundamental right pregnant with a Di- 
rective Principle, that is, an interpreta- 
tion which makes a fundamental right 
contain a Directive Principle to an in- 


{erpretation which rejects a Directive 
Principle. 

T. The learned counsel for the 
tarties have cited before me a large 


number of cases, reported and unreport- 
ed. In the case of Mervyn Continho v. 
Collector of Customs, AIR 1967 SC 52. 
Two questions arose for the consideration 
of the Supreme Court. The first question 
was whether a rotational system of fix- 
ing seniority in a cadre half of which 
consisted of direct recruits and the other 
half of promotees was valid. The Sup- 
reme Court said there was no violation 
of the principle of equality of opportu- 
nity. The second question was whether 
the rotational system could continue to 
be applied to the next stage of promo- 
tion where the promotion was by selec- 
tion. The Supreme Court said when there 
was only one source of recruitment by 
promotion and not two sources the rota- 
tional system could not be applied and 
that it would offend the equality provi- 
sions of the Constitution. In Govind 
Dattatray v. Chief Controller of Imports 
& Exports, AIR 1967 SC 839 it was point- 
ed out that there could be a reasonable 
classification of the employees for the 
purpose of appointment or promotion and 
it was further observed that the concept 
of equality in the matter of promotion 
could be predicated only when the pro- 
motees were drawn from the same 
source. In Roshanlal Tandon v. Union of 
India, AIR 1967 SC 1889 where appoint- 
ment to grade C was by promotion from 
Grade D and appointment to Grade D 
was both by direct recruitment and by 
promotion from the grade of artisans, 
there was a notification which prescribed 
that 80% of the posts in Grade C should 
be reserved for those directly recruited 
to Grade D and the remaining 20% for 
those promoted from the posts of Arti- 
sans, direct recruits mot being required 
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to undergo any ‘Selection’ for promotion 
to Grade C while the ‘Artisan promotees’ 
were required to undergo a process of 
selection in order to be promoted to 
Grade C. The validity of this notification 
was questioned before the Supreme 
Court. The Supreme Court held that tha 
Constitutional Objection was well found~ 
ed and said. 


“In our opinion, the constitutional 
objection taken by the petitioner to this 
part of the notification is well founded 
and must be accepted as correct. At the 
time when the petitioner and the direct 
recruits were appointed to Grade D, 
there was one class in Grade D formed 
of direct recruits and the promotees from 
the grade of artisans. The recruits from 
both the sources to Grade D were inte« 
grated into one class and no discrimina~« 
tion could thereafter be made in favour 
of recruits from one source as against 
the recruits from the other source in the 
matter of promotion to Grade C to put 
it differently, once the direct recruits and 
promotees are absorbed in one cadre, 
they form one class and they cannot be 
discriminated for the purpose of further 
promotion to higher Grade C.” 


In Jaisinghani v. Union of India, AIR 
1967 SC 1427 the principal question 
which was considered by the Supreme 
Court was whether a rule giving weights 
age in seniority by three years to pro~“ 
motees over direct recruits was valid, 
The direct recruits complained that they 
and the promotees became one class im-~ 
mediately on entry and thereafter there 
could not be any class within that class, 
The Supreme Court disagreed with the 
contention of the direct recruits and ob< 
served that it was not right to approach 
the problem as if it was a case of classi-« 
fication of one service into two classes 
for the purpose of promotion. It was 
really a case of recruitment to the ser= 
vice from .two different sources and the 
adjustment of seniority between the re~« 
cruits coming from the two sources. In 
such a case, it could not be said that 
there was any violation of Art. 16 (1) of 
the Constitution. The Supreme Court re- 
iterated the principle that there could 
be a reasonable classification of the em= 
ployees for the purpose of appointment 
or promotion and that the concept of 
equality in the matter of promotion 
could be predicated only when the pro- 
motees were drawn from the same source, 


8. In S M. Pandit v. State of 
Gujarat, 1972 Serv LR 79 = (AIR 1972 
SC 252) the question arose whether a 
distinction could be made between di- 
rectly recruited mamlatdars and promo- 
tee Mamlatdars in the matter of their 
further promotion to the posts of Deputy 
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Collectors by reserving half the posts 
available for appointment by promotion 
to directly recruited Mamlatdars who 
had put in seven years’ service. The 
Supreme Court had no hesitation in hold- 
on a the distinction could not be 
made, 


9. In State of Mysore v. M. H. 
Krishnamurthy, 1972 Serv LR 832 = 
(AIR 1973 SC 1146) the facts were as 
follows: There were formerly two sepa- 
rate units of the accounts service of the 
Mysore Government, viz., the P.W.D. 
Accounts Unit and the Local Fund Audit 
Unit. On 15-5-1959 these two units were 
integrated under the common adminis- 
trative control of the Controller of State 
Accounts and the Mysore State Accounts 
Services Cadre and Recruitment Rules 
were issued. A combined cadre strength 
was fixed. Promotion to higher posts in 
the’ service was on the basis of seniority 
cum merit. But the Mysore Government 
issued notifications so fixing the cadre 
strengths as to reduce the number of 
promotional posts available to the pub- 
lic works accounts unit to a very low 
figure as compared with the promotional 
opportunities open to the officers in the 
other wing. The Supreme Court upheld 
the judgment of the Mysore High Court 
holding that the notifications were un- 
constitutional. Beg, J. said. 


“The question which remains for 
consideration by us is one relating to the 
validity of a division into two classes of 
members of the same service, belonging 
to the same cadre, for purpose of a dif- 
ference to be made in their promotional 
chances. Learned counsel for the State 
has sought to justify these differences in 
the historical background to the practice 
of making the distinction in promotion 
chances. The Mysore High Court had 
very rightly observed that neither a for- 
tuitous artificial division in the past nor 
the unconstitutional practice of making 
an unjustifiable discrimination in pro- 
motional chances of Government servants 
belonging to what was really a_ single 
category, without any reference either to 
merit or seniority or educational qualifi- 
cations could justify the differences in 
promotional chances. We think that it 
had rightly declared the purported am- 
endments in the Rules of 1959, which 
sought to disintegrate a service which 
had been integrated, to be ultra vires.” 


10. It is thus clear that while it 
is permissible to make a reasonable clas- 
sification for the purpose of appointment 
or promotion where the sources of re- 
cruitment are different, it is not permis- 
sible to subdivide the same source so as 
to create a class within a class. Where 
recruitment to a post is from different 
sources the difference of source cannot 
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be further continued for the purpose of 
promotion. Those that have been joined 
together by the rules should not be put 
asunder by other rules (with apoloz:e: 
to the biblical injunction; “whom God 
hath joined together let no man put as- 


under"). No long standing practice can 
justify such a discrimination. 
11, The learned counsel for the 


respondents urged that a classijication 
based on the ground of educational qua- 
lification is permissible both in the mat- 
ter of appointment and promotion. Reli- 
ance was placed on the decision of a Full 
Bench of this Court in W. P. No. 169 of 
1968 (Andh. Pra.) (FB) etc. The constitu- 
tional validity of the rotational svstem 
of promotion from fraduate Supervisors 
and non-graduate Supervisors to the 
posts of Assistant Engineers was in ques- 


tion before the Full Bench, The Full 
Bench observed, 
“Where persons are drawn from 


different sources and their technical or 
educational background were by no 
means of uniform quality, the fact that 
all of them are included in an integrated 
or unified cadre, does not ipso facto pre- 
clude a rotational system being evolved 
for the purpose of promotion............... 
There is no inherent vice in the method 
of classification based on educational 
norms or qualifications. Nor is there any- 
thing fundamentally wrong in the adob- 
tion of a method of rotation for assisn- 
ing seniority in a manner incompatible 
with the actual duration of service." 
The Full Bench then proceeded to point 
out that prior to 1-11-1956 non-graduate 
Supervisors under the erstwhile Govern- 
ment of Hyderabad could only aspire to 
become Sub-Engineers. But in the charg- 
ed and enlarged set up of the service 
after 1-11-1956 the non-raduate Super- 
visors could aspire not only for the rosts 
of Assistant Engineers but also the hicher 
posts of Executive Engineers, The Full 
Bench stated that it was apparent that 
the duties and responsibilities of ths 
cadre of Assistant Engineers and Execu- 
tive Engineers were of a more exacting 
nature and called for technical compet- 
ence of a higher order than what world 
have been adequate for a Sub-Enginecr’s 
post. Those considerations naturaily 
weighed with the Government in p-:s= 
cribing a rotational system with weiht< 
age for graduate supervisors. Later the 
Full Bench said, 


“The argument that all the Sunervi- 
sors form one source from out of which 
the promotions have to be made ignores 
the vital fact that the supervisors are 
drawn from different sources and from 
persons with varying standards of quali 
fications. The classification, in our opin« 
jon, is valid and not unreasonable and 
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is in conformity with well established 
precedent. No hostile or illegal dise imi- 
nation was made. The rotational method 
is consistent with established practice 
under which persons with inferior quali- 
fications were required to have longer 
service {o secure eligibility for promot.on. 
There is a rational relationship between 
ie classification and the objeci of aime 
rule.” 


Assuming that the classification of Super- 
visors into graduate and  non-freduate 
Supervisors based on their educational 
qualifications was a permissible classifi- 
jeation for the purpoce of promotion to 


the ports of Assistant Engineers which 
ae ‘ved greater skill and higher com- 
Lot te, it did not follow that è clear 4- 


bane based on educational qualificaiion 
was permissible in the matter of salary 

ahen all of them belonged to one inte- 
ts ated service having been recruited by 
the s «ame process of selections and in the 

case of direct recruitment to the posts of 
Supervisors in compctition with cach 
other, and did the same work, carried 
hbe same responsibilities, discharged the 
some duties and performed the came 
functions. No posts were reserved for 
graduate Supervisors on the bacis of 
thcir involving arduous duties and there- 
fore requiring officers of greater compet- 
ence. Any Supervisor graduate or non- 
graduate, was liable to be posted to fill 
any post in the Engineering Subordinate 
Service. Once holders of diplomas enter~ 
ed the Engineering Subordinate Service 
as Supervisors along with holders of de- 
prees there was no distinction between 
ihem as long as they were memhers of 
the Engineering Subordinate Service. 
The learned counsel for the respondents 
drew my attention to Rule 8 of the En- 
gincering Subordinate Service Rules 
which prescribed a rotational system of 
filling up substantive vacancies. That 
rule was designed to protect the Super- 
virors and I do not see how the classifi- 
cation therein could have any rational 
bearing on the question of salary. If the 
Government wanted to create two cate- 
fories or grades of Supervisors one con- 
sisting of graduates drawing a higher 
scale of pay and the other consisting of 
non-graduates drawing a lower scale of 
pay nothing could have been easier than 
to create two distinct cadres or prades. 
The posts could have been divided be- 
tween the two cadres on the basis of the 
duties involved. If that had been done, 
as was the case in Kishori Mohanlal 
‘Bakshi’s case, nobody could have taken 
erception to the different scales of pay. 
Without that being done I find it very 
difficult to sustain the difference in scales 
‘of pay between persons who are mem- 
bers of the same category of the service, 
all of whom have been appointed to it 
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on a selective basis, who do the same 
work who carry the same recponribilities 
and who discharge the samc duties. In 
arrivins, at the conclusion that I have, I 
seek assurance from the Directive Prin- 
ciple of ‘equal pay for equal worl: enun~ 
ciated in Ari. 39 (d) of the Constitution. 


12. The learned counsel for the 
respondenis placed great relinnce on the 
decision of the Supreme Court in Siate 
of Mysore v. P. Naracing Rao, AIR 19698 
SC 319. In that case, the posis of Trace:4 
were rcovganised into two grades, one 
consisiiao of matriculate tracers and the 
other of non-matriculates. The seale of 
pay of matriculates tracers wee Rs. 50- 
120 while that of non-matriculate tracers 
was Re 40-£0. The difference in 
of pay was challensed as unconstitux 
tional. The Supreme Court upheld the 
classificat on of Trrceers into two predces 
matricuiaie tracers and non-matricuiste 
tracers, 03 constitutional and observed 
that the pzavicions of Articles 14 and 145 
did not. exclude the laying down of sclec- 
tive te-is, nor did they preclude the Gov- 
ernmen’ from lavins down qualifications 
for the pnts. They further observed that 
the cualifications need not only be tech- 
nical but could also be general qualifica- 
tions relating to the suitability of the 
eandidaic for public service. This deci- 
Sion is really of no assistance to the res-= 
pondent: since there were two grades of 
tracers in the service and difiercnt scales 
of nav were fixed for the two d‘ficrent 
grades. It was not a case where all the 
tracers belonted to the same grade of 
service and yet different scales of pay 
were prercribed. In fact, Hegde, J. who 
was a party to the decision in Narasing 
Rao's ence Inter explained ji on precisely 
ihe same grounds as those mentioncd bv 
me. Loter, in S. M. Pandit's cave {1972 
Serv LR 79 = AIR 1972 SC 252) Hegde, J. 
observed: 


“The counsel for the appellants 
sought io place some reliance on the de- 
cision of this Court in State of Mysnve 
v. Narasing Rao. That decision is clearly 
distinguishable. In that case. according 
to the rules framed by the Government, 
the non-matriculate tracers form a sex 
parate cadre from those who passed the 
matriculation examination. The cadres 
had Ciferent pay scales. Hence there was 
no discrimination between the officers 
borne on the same cadre.” 


13. The learned counsel for the 
respondents relied on the decisions of the 
Mysore High Court in B. C. K. Murihy 
v. State of Mysore, 1972 Serv LR 8&8 = 
(ATR 1872 Mys 88), of the Madhva Pra- 
dech I neh Court in Ghanshvam Lal v., 
State of Madhva Pradesh, 1971 Serv LR 
610 = (1971 Lah TC 1043) (Madh. Pra.) 
and of the Delhi High Court in O. P, 
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Gupta v. Municipal Corporation of Delhi, 
(1973) 1 Serv LR 209 = (1973 Lab IC 
1278) (Delhi). The learned Judges who 
decided these cases purported to follow 
the decision of the Supreme Court in 
Narasing Rao’s case. I have already 
pointed out how that case is distinguish- 
able and how the Supreme Court itself 
distinguished it later in Pandit’s case. 
The learned counsel also relied on the 
decision of a learned single Judge of the 
Madras High Court in W. P. No. 4805 of 
1968 and of a Division Bench of the Mad- 
ras High Court which affirmed the learn- 
ed Judge's judgment on appeal. The 
learned single Judge's judgment shows 
that it had been decided earlier in ano- 
ther ease that the Supervisors and Junior 
Engineers in the service of the Madras 
Government did not belong to the same 
grade. That being so, the decisions do not 
apply to the facts of the present case. 


14. On the other hand, the view 
that I have taken is supported by the 
decisions of the Mysore Hish Court in 
Merey Soans v. State of Mysore, AIR 
1ec9 Mys 318. of the Punjab and Uar- 
yana High Court in Punjab State v. Lekh 
Rai, AIR 1968 Puni 337, of che Madhya 
Pradesh High Court in Game v. State of 


Madhya Pradesh, 1972 Serv LR 415 = 
(1972 Lab [C 925) (Madh. Pra), of the 


Jammu and Kashmir High Court in Tri- 
lJokinath v. State of Jammu and Kashmir, 
(1973) 1 Serv LR 64 = (1972 Lab IC 1575) 
(J. & K.) and of the Madras High Court 
in W. P. Nos. 717 and 2174 of 1966 (Mad.). 
In the Mysore case, the question arose 
whether physical instructors who were 
allotted from the State of Madras to the 
State of Mysore were entitled to the 
higher scale of pay which was assigned 
to those who were allotted to the State 
of Mysore from the erstwhile State of 
Hyderabad. The Mysore High Court held 
that those allotted from the State of 
Madras were also entitled to the higher 
scale of pay. In the Punjab case it was 
held a distinction could not be made be- 
tween vaidyas who held a five-year de- 
gree and those who held three or four- 
year degree in the matter of scale of pay 
when all of them belonged to the same 
clacs of service. In the Madras case, Ven- 
katadri, J. held that Assistant Surgeons 
who were not graduates were also en- 
titled to the same scale of pay as Assist- 
ant Surgeons who were graduates. 


15. In the light of the foregoing 
discussion I hold that the classification 
of Supervisors forming Category I of 
Branch 1 of the Andhra Pradesh Engi- 
neering Subordinate Service into gradu- 
ate Supervisors (Junior Engineers) and 
non-fraduate Supervisors for the pur- 
pose of giving different scales of pay is 


\void, On that finding, the question is what 
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relicf can be given to the petitioners. 
According to the learned counsel for the 
respondents no relief can be given to the 
petitioners. According to the learned 
counsel all that can be done is to strike 
down G. O. Ms. No. 173 dated 13-3-1909. 
But that will not serve any purpose. I 
do not see why the relief which I can 
give to the petitioners is only to strike 
down the G. O. There is nothing to inhi- 
bit the Court exercising jurisdiction under 
Article 226 to issue a writ directing the 
respondents to accord tc the petitioners 
the same treatment as is being accorded 
to traduate Supervisors. That was the re- 
lief which the Mysore High Court gave in 
the case of AIR 1969 Mys 348. A direc- 
tion will, therefore, issue to the respon- 
dents to give to the petitioners in the 
two Writ Petitions the same scale of pav 
as has been fixed for graduate Sunervi- 
sors (Junior Engineers) by G. O. Ms. No. 
173 dated 13-3-1969, and with effect irom 
the same date on which the G. O, came 
into force. I have alrezdy pointed out 
thal in W, P. No. 2578 of 1971 there is 
no express prayer that G. O. MIs. Ne. 173 
should be applied to {ne ratitioiers tho c- 
in. But there is a general prayer that 
the Supervirors should bea meted out the 
Same treatment as Junior Engineers in 
the matter of scale of pay. The prayer is 
wide enough and I am not prepared to 
deny them the relief to which they are 
entitled on the ground that the praver is 
too general, 


16. In the course of my discussion 
I have pointed out that it would be per- 
missible for the Government to consti- 
tute graduate Supervisors (Junior Engi- 
neers) into a separate cadre or grade and 
that if that had been done it would not 
be open to question, That is precisely 
what the Government has now done by 
issuing G. O. Ms- No. 787 dated 9-6-1971. 
The Government certainly has the right 
to create separate cadres or grades of 
service on the basis of educational quali- 
fications. G. O. Ms. No. 787 dated &-f- 
1971 does not, therefore, suffer frota any 
constitutional vice. 


17. Sri H. S. Gururaj Rao, learn- 
ed counsel for the petitioners in W. P, 
No. 2378 of 1971 also raised a contention 
that G. O. Ms. No. 787 was opposed to 
the provisions of Section 115 (7) of the 
States Reorganisation Act as it varied 
the conditions of service of non-graduate 
Supervisors to their disadvantage. There 
is no substance in this submission since 
what the G. O. does is to raise the status 
of the graduate Supervisors leaving un- 
touched the non-sraduate Supervisors. It 
cannot be said that the conditions of ser- 
vice of the non-graduate Supervisors 
have in any manner been altered to their 
disadvantage, Sri Gururaj Rao also sub= 
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mitted that G. O. Ms. No. 787 was op- 
posed to the rules made under the pro- 
viso to Article 309 of the Constitution 
viz. the Andhra Pradesh Engineering 
Subordinate Service Rules. The G. O. it- 
self mentions that the rules are propos- 
ed to be amended. In one sense, there- 
fore, the prayer seeking a quashing of 
G. O. Ms. 787 is premature. I do not 
think it is necessary to pursue the mat- 
ter further. 


18. In the result, a direction as 
mentioned by me will issue in both the 
Writ Petitions. The prayer to quash G. O. 
Ms. No. 787 dated 9-6-71 is denied. There 
will be no order regarding costs. Advo- 
ecate’s fee Rs. 100/- in each of the Writ 
Petitions. 

Order accordingly. 
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Shaik Basha and another, Petitioners 
v. Station House Officer, IJ] Town, Police 
Station, Respondent. 

Criminal Revn. Cases Nos. 489, 490 
of 1972: Case Referred Nos, 59 and 60 of 
1972, D/- 10-4-1973. 

Index Note:— (A) Andhra Pradesh 
(Andhra Area) Gaming Act (3 of 1930), 
S. 12 — ‘Public place’ — What is. 


Brief Note:-— (A) A ‘public place’ 
can be either a private or public pro- 
perty provided it is a place to which the 
members of the public in fact resort, as 
cf right or without it. Public need not 
necessarily mean the entire public. -The 
place also need not be a public place all 
the time. It is also enough if it is a place 
which is open to the public view. Case 
law referred. (Para 22) 

(The High Court in the instant case 
refu-ed to quash the proceedings because 
it was not possible to find on the admit- 
ted facts whether the premises in ques- 
tion was a public place or not—Para 23). 


R Ramalinga Reddy and K. F. Baba, 
for Petitioners in both the Petitions: K 
Ramaswamy. 2nd Addl. Publice Prosecu- 
tor. for Respondents in both the Peti- 
tans. 


ORDER :— A common question is in- 


volved in these two revision cases and 
it is whether the place called ‘Hanny 
Corner Amucement Park’ is a ‘Publie 


Pires within the meaning of Section 12 
of the Andhra Pradesh (Andhra Area) 
Gamina Act 1930, hereinafter referred 
to ns ‘the Act’. The learned Additions] 
Sersions Judge. Krishna, made the refer- 
ences recommending to quash the pro- 
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ceedings in Bench Cases Nos. 8694 and 
8695 of 1971 on the file of the First Class 
Bench Court, Vijayawada. on the ground 
that ihe above place cannot be consider- 
ed as a ‘public place’ within the meaning 
of Section 12 of the Act and therefore 
the petitioners in the two cases cannot 
be said to have committed any offence 
within the meaning of Section 12 of the 
Act. The allegation made against the pe- 
titioners in both the cases is: That on 
23-11-1971 at about 8-15 pm. they and 
others were found in the aforesaid place, 
‘Happy Corner Amusement Park’ situat- 
ed in Sambamurthy Road, Vijayawada. 
They were found playing a game of 
chance by side betting while some other 
person was throwing arrows on the dart 
board, A sum of Rs. 52/~ was found there 
on a cover sheet and it is alleged that 
the amount was kept there by the peti- 
tioners intending to use it for side bet- 
tings The Police raided and arrested the 
petitioners and others. 


2. Section 12 of the Act 
thus: 


“Whoever is found gaming with 
cards, dice, counters, money or other 
instruments of gaming in any public 
street, place or thoroughfare or publicly 
fighting cocks, shall be liable on convic- 
tion to fine not exceeding fifty rupees or 
to imprisonment not exceeding one 
month: and such instruments of gaming 
and moneys shall be forfeited.” 


reads 


3: A reading of the above section 
would show that for any person ito be 
accused of the offence under this provi- 
sion he must have been found playing a 
game which amounts to gaming and he 
must have been plaving in a public 
street, place or thoroughfare. According 
to the allegation, the petitioners were 
found plaving a game of chance at a 
place called ‘Happy Corner Amusement 
Park’ «situated in Sambamurthy Road, 
Vijayawada It is not the case of the 
prosecution that the petitioners were 
found plaving on the road itrelf. There- 
fore it is not a case where they were 
found niavins on a public street or tho~ 
rouchfare But according to the praosecu- 
tion case the place which is being used 
for the purpose of these games and call- 
ed 'Hanpy Corner Amusement Park’ is 
a ‘Public Place’, Therefore, the main 
question that falls for consideration is 
whether the place which is being used 
for these dames under the name ‘Happy 
Caner Amusement Park’ is a 'Puhlie 
Plocc’ or not. With regard to the gues- 
tion whether the game which the peti- 
ticeners were found rnlaving, viz.. side bet- 
tng at a game of ‘darts’ can he said to 
be raming or not, I do not think there 
ean he any difficultv. As per the defini- 
tion siven for the term ‘gaming’ in the 
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Act, any play which includes wagering 
or betting comes under gaming. There- 
fore according to the allegation what the 
petitioners were found playing is gaming 


as they were found side betting at a 
game of darts. , 

4, Then the question is what is 
meant by a ‘Public Place’ within the 
meaning of Section 12 of the Act and 
whether the place in question can be 


called a ‘public place’. A similar question 
came to be considered by various High 
Courts in connection with offences simi- 
lar to the one which is now under con- 
sideration. The Andhra Pradesh (Andhra 
Area) Gaming Act, 1930 is the same as 
the Madras Gaming Act, 1930. What is 
meant by the expression ‘Public Place’ 
within the meaning of Section 12 of the 
Act came to be considered by the Mad- 
ras High Court in several decisions. 


5. In the decision Jammula Ra- 
ghunadhu v. Emperor, 1983 Mad WN 1422 
it was held that the pial of a private re- 
sidence where the accused along with 
others was found gaming with cash and 
play cards was not a public place with- 
in the meaning of Section 12 of the Mad- 
ras Gaming Act and therefore no offence 
was committed. 


6. In the decision In Re Unna 
Muhammad Sahib, AIR 1938 Mad 74 the 
facts are: Some persons were caught 
playing cards for money in a tank-bed 
and they were prosecuted for the offence 
of gaming under Section 12 of the Mad- 
ras Gaming Act. It was held that gambl- 
ing is not a criminal offence in itself. It 
is not an offence to gamble in every 
public place. The word ‘Place* in Section 
12 means from its context a place akin 
to a street or thoroughfare used regular- 
ly and necessarily by people going from 
one place to another. The real offence 
dealt with under Section 12 is obstruction 
or annoyance to wayfarers and pedes- 
trians. Accordingly it was found that the 
tank-bed js not a ‘Public Place’ within 
the meaning of Section 12 of the Madras 
Gaming Act. 


7. In the decision In Re Satyanara- 
yana Raju, AIR 1950 Mad 729 the case 
against the accused was that on the night of 
13th February, 1949, they were found play- 
ing cards for money in a dilapidated house 
belonging to a private person. The Lower 
Courts held that the house wherein the ac- 
cused were gambling was a public place 
within the meaning of Section 12 of the 
Madras Gaming Act because it was a 
dilapidated house by the side of a road in 
a conspicuous place and there was a killi shop 
by the side of it and therefore the accused 
were guilty of an offence under that section. 
After reviewing several decisions on the point 
Chandra Reddi, J., (as he then was) held 
that in order to constitute a public place 
within Section 12, Gaming Act, it is not ne- 
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cessary that the place should be a public 
property, but if it is a private property it 
must be proved that not only the public 
could have access to it, but it is a place to 
which members of the public in fact resort. 
On the facts of that case it was held that 
the prosecution has not established that the 
public were as a matter of fact frequenting 
that place and therefore the dilapidated house 
in which the accused were found playing 
cards for money is not a public place within 
the meaning of Section 12 of the Act. 


8. In the decision Emperor v. Go- 
vindarajulu, AIR 1916 Mad 474 the accused 
was prosecuted for disorderly behaviour in 
a place of public resort (to wit, the grounds 
of the Madras Harbour), an offence under 
Section 75 of the Madras City Police Act. 
The Presidency Magistrate acquitted the ac 
cused on the ground that the harbour pre- 
mises do not constitute a place of public re- 
sort. The Madras “High Court held that 
though the by-laws framed under the Port 
Trust Act provided for prosecution as tres- 
passers of persons who enter on the harbour 
premises without having business there or 
with the ships lying in the harbour and that 
provision was not intended to be enforced 
persons and respectable 
members of the public have been freely al- 
lowed to enter the harbour premises, as well 
as very large number of people who have 
business in the harbour premises or with the 
shipping, the harbour premises’ must be con- 
sidered as a place of public resort. It was 
further observed that a legal right of access 
by the public is not necessary to constitute 
a public place. 


9. In the decision in Re Musa, AIR 
1917 Mad 124 the question which has arisen 
is whether the compound of a Hindu Temple 
is a place of public resort within the mean- 
ing of Section 3 (10) of the Madras Town 
Nuisance Act. It was held that the com- 
pound of a Hindu Temple is a place of pub- 
lic resort though other religionists might be 
excluded from its precincts, just as a mosoue 
can be called a place of public worship 
though only Musalmans are allowed to enter 
it to pray therein. It is not necessary that 
every member of the public should have a 
right of access to a place in order to make 
it a place of public resort. ït was further held 
that a place to which the public go, whether 
they have a right to go or not, is a place of 
public resort within the meaning of that 
section. 


10. In the decision the Queen v. 
Wellard, (1884) 14 QB 63 the accused was 
convicted of indecently exposing his person 
at a place which was out of sight of the 
public footpath, but it was a place to which 
the accused had gone witb several little girls, 
though without any legal right to go there, 
and it was also a place to which persons 
were in the habit of going without having 
any strict legal right so to do though the 
persons sO go in were never in any way 
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hindered or interfered with. It was held 
that a public place is one where the public 
go, no matter whether they have a right to 
go or not. The right is not the question. 


11. In the decision Kitson v. Ashe, 
(1899) 1 QB 425 the question that arose was 
whether betting on a private ground, where 
people habitually frequent for betting, is 
betting in a place of public resort. It was 
held that it is a place of public resort and 
it does not matter who the owner is or what 
his rights are, so long as the place is in fact 
resorted to by the public. 


12. In the decision Emperor v. Jusub 
Ally, (1905) ILR 29 Bom 386 the facts aze: 
The accused, fourteen in number, chartered 
a boat and having got it anchored in the 
Bombay Harbour a mile away from the land, 
enrricd on pgambline fhere. The Bombay 
Hich Court held that the accused were not 
multy of an offence under Section 12 of tha 
2embay Prevention of Gambling Act, which 
before amendment in 1910 was similar to 
Section 12 of the A. P. Gaming Act, sinca 
they cannot be said to be gambling in a 
mislc lace, Battey, J., obs2rved that tha 
word ‘slice’ which is patent of many diff>r- 
ent meanings, must necessarily, in each ins- 
anez in which it is used by the Levisleture, 
he construcd with reference to the intention 
to be inferred from the context. The object 
aimed at in Section 12 is not to prevent 
rambling by individual members but to nre- 
vent them from carrying on their gambling 
with such publicity that the ordinary passer- 
by cannot well avoid seeing it being enticed 
— if his inclinations lie that way—to joi in 
or follow the bad example openly placed in 
his way. 


13. In the decision Emperor v. Hus- 
sain, (1906) ILR 30 Bom 348 the accused 
were convicted by the Magistrate on the 
around that they were found playing for 
money in a railway carriage forming part of 
a through srecial train running between 
Poona and Bombay, while the train stopped 
for engine purposes only at the Reversing 
Station. Reversing the conviction, the Bom- 
hay High Court held that a railway carriage 
forming part of a through special train is 
not a public place under Section 12 of the 
Bembay Prevention of Gambling Act. It 
was also held that the adjective ‘Public’ ap- 
plics to all the three nouns — street, place 
or thoroughfare and it is not possible to say 
that the railway carriage in which the accus- 
e{ weee as possessing such characteristics of 
or hearing such a general resemblance to a 
Street or thorowshfare as to justify in hold- 
ing that it was a public place. 


14, In the decision Khudi Sheikh v. 
Kine Emperor, (1901-02) 6 Cal WN 33 the 
Calcutta High Court was considering a case 
under Section 11 of the Bengal Gambling 
Act, TT of 1867, whereunder it was provided 
that a Police Officer may apprehend without 
warrant any person found playing for money 


etc., in any public market, fair, street, place 
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or thoroughfare. In considering the word 
‘place’ as used in Section 11 of that Act, the 
Calcutta High Court held that the word 
‘place’ cannot but be a public place and is 
used ejusdem generis with the other words 
in the section, public market, fair, street 
or thoroughfare. There, the place in ques- 
tion was a thakurbari surrounded by a 
high compound wall. It was not a place 
where any member of the public was en- 
tiled to go and the owner could prevent 
any particular individual from going in i 
he so chooses and as a matter of fact men 
who were not Hindus were not allowed to 
go into it. Under these circumstances, it 
was held that it was not a public place. 


15. In the decision  Mangubhai vy. 
Emperor, AIR 1930 Bom 369 it was held by 
the Bombzy High Court tbat a place like a 
hotel vould attract Section 12 of the Bom- 
bay Prevention of Gambling Act. It was so 
held in that decision because Section 12 was 
amended to includes any place to which the 
public nave or are permitted to have access, 


1G. There were other decisions which 
cam? to bo decided like the one of the Guja- 
rat Hieo Court, viz., State v. Dohna Jamana-~ 
das, ATR 1961 Guj 182 where the Gujarat 
High Court held under the amended provi- 
sion of Jre Bombay Prevention of Gamb- 
ling Act ihat waiting room in a railway sta- 
tion is public place. But these decisions 
have no application to the facts of the pre- 
sent case because Section 12 of the Bombay 
Prevention of Gambling Act after amend- 
ment ac mentioned above is different from 
Section 12 of the A. P. Gaming Act. 


17. In the decision Baburam v. King 
Emperor, AIR 1927 All 560 the Allahabad 
High Cowt was dealing with Section 13 of 
the Uttar Pradesh Public Gambling Act. 
There the accused were found gambling out- 
side the city of Mainpuri in a plot of vacant 
land which is a private property. It was 
surrounded on three sides by fields and on 
the fourth side by a stream. There was not 
even a footpath going over the place where 
the gambling was going on. Close to the 
place thire was peepul tree which is situated 
on the bank of the river. A pucca road is 
320 pnecs away from the spot and another 
narrow kucha way was 150 paces from it 
Under that section gaming is prohibited in 
‘any public street. place or thoroughfare.’ 
The Court held that the word ‘place’ is in 
conjunction with street or thoroughfare and 
could not have been used to apply to a 
private plice which might be open to public 


view. Yt was further held that of course 
a particular place though private may 
becom: a publice plice on a parti- 


cular occasion, for instance, when the mem- 
bers of the public are really present there, 
But unless such is the case, a private pluce 
cannot be called a public place merely be- 
cause if same members of the public who are 
to pass close-by may have an opportunity of 
seeing what is going on there. It must be 
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a place either open to the public or actual- 
ly used by the public, the mere publicity of 
the situation not being sufficient. 

16. In the decision Hari Singh v. 
Jadu Nandan Singh, (1903-04) ILR 31 Cal 
542 the pame was played in a private com- 
pound consisting of an open space of land 
without any fence. There was no evidence 
that the owner ever gave or refused permis- 
sion to any one to come on his compound 
or that any one asked his permission to do 
so or that any one was prevented from doing 
so by him. The game was sham horse racing 
known as “little horse racing’ by means of 
2 machine. Which horse won was a pure 
matter of chance. The public were staking 
their money on any of the horses before the 
machine was started. When the question 
arose whether the place was a public place 
or not, it was held that it is so. 


19. In the decision State v. Magan- 
inl, AIR 1953 Sau 112 the Saurashtra Hich 
Court was dealing wiih Section 12 of the 
Bombay Prevention of Gambling Act, which 
Aci applied to Saurashtra. There, the accus- 
ed were found gambling in a room of a 
hotel at Rujkoi. The defence was thai the 
said room No. 14 in which the accuscd were 
allexed to have been found gambling was 
reserved for one of the accused and was in 
his exclusive possession. Under those cir- 
cumstances, it was held by the Saurashtra 
High Court that it is not a place the public 
have or are permitted to have access as con- 
templaied by Section 12 as it is in the ex- 
clusive possession of one of the accused. 


29. In the decision Badruddin V. 
Emperor, AIR 1920 Lah 262, the place 
where the accused were found gambling for 
meney with cards was at a place near the 
water tank within ihe premises of the rail- 
way station. It was held that admittedly it 
is not a street or thoroughfare and it is not 
even part of the platform to which the 
travellers have access and therefore cannot 
be considered a public place. 


21. The word ‘gaming’ used in the 
Act cannot be interpreted etymologically as 
equivalent to ‘playing a game’. In Imperial 
Dictionary, it is defined as ‘to use cards or 
other instruments according to rules with a 
view to win moncy or other things waged 
upon the issue of the context.” In Murray’s 
Dictionary, it is defined as the action of play- 
ing at games for stakes. Therefore the exis- 
tence of a stake is regarded as constituting 
the distinction between playing a game and 
gaming. Gaming by itself is not made an 
ofence under the Act. It is the keeping of a 
house for gaming for profit or gain of the 
person owning, occupying or using such house 
and gaming in such a house and gaming in 
public street etc., that are made offences 
under the Act. The idea of making the 
keeping of a house or premises for gaming 
or having found gaming in such premises of- 
fences under the Act seems to be to dis- 
courage individuals from making any profit 
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or gain by providing premises for gaming, 
miking a livelihood out of it by attroctmy 
people to the place where they would rot 
otherwise frequent. For making the gaming 
in a place where people generally resori or 
visit, an offence, the object appears to be to 
prevent the members of the public who wer 
generally inclined that way and who would 
not otherwise think of gaming, from 
ezing enticed to join in or follow 
the bad example openly placed which 
they cannot avoid seeing. Having this 
object in view, it has to be seen 
Whether a particular place can be called a 
‘public place’ within the mesning of Sec- 
tion 12 of the Act. Haviag this object ia 
mind the view expressed in almost all ike 
decisions discussed above is that for a plice 
to be a public place it nezd not be owned 
by the public and even if i is owned by the 
public, by itself it does not become a rutlic 
place. The emphasis placed was more on 
the fact whether the members of the public 
in fact resort .to the place, whether they hove 
a legal right to do so or not. Having reaord 
to the object with which gaming is made an 
offence as provided under Section 12 of the 
Act and the view taken in most of the case 
discussed above, the following propositions 
would follow: 


22. A place to be n ‘public place’ it 
can be either a private property or public 
property provided it is a place to which the 
public ordinarily resort or visit. A public 
place is one where the public go, no; 
matter, whether they have a fright to 
go or not. The right is not the question. 
Conversely a legal right of access by the 
public is not necessary to constitute a public 
place. The important thing is it must be a 
place to which the members of the public in 
fact resort. Public need not necessarily mean 
the entire public. It may be a section of | 
the public also. It is enough if it is not a 
place to which individual members of the 
public only are allowed. It can also apply 
to a place which might be open to ihe| 
public view. Though it may not be a public! 
place all the time it may become a public 
place on a particular occasion when the mem- 
bers of the public gather there for that 
occasion. 


23. Under these circumstances, whe- 
ther a place is a public place or not is a 
mixed question of law and fact. Each case 
has to be decided on its particular facts. In 
the present case, it is an admitted fact that 
there was a licence for the premises in ques- 
tion obtained under Section 7 of the Andhra 
Pradesh (Andhra Area) Places of Public Re- 
sort Act, 1888. In the affidavit filed by the 
third petitioner in Crl. R. C. No. 490 of 1972 
it has been asserted that the premises where 
‘happy Corner Amusement Park’ is situated is 
an enclosed permanent building where games 
of skill and other variety entertainments such 
as dancing, Bharatanatyam, musical perfor- 
mances are being conducted, the admission to 
it having been restricted to persons who pur- 
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chased tickets only. According to him the 
Management of the Park charges f0 Ps. per 
head towards entrance fee into the enclosure 
where entertainment and games of skill are 
conducted. As against this, in the counter 
affidavit filed by the Station House Officer, 
No. III Town Police Station, Vijayawada, 1t 
has been stated that the premises in which 
the ‘Happly Corner Amusement Park’ Is 
situated abuts the road called Sambamurthy 
Road which is a main road and a busy 
thoroughfare. The main gate of the park 1s 
facing that road and the eames are visible 
to the travelling public. There is no restric- 
tion to the general public for entry into the 
said park. There are no collections at the 
rate of 10 Ps. per head at the gate. They 
collect only ticket charges for witnessing the 
d«nce proerammes and not the other items. 
Thus. the averments in both the affidavits, 
conflict with each other. These matters can 
be decided only having regard to the evidence 
adduced in the trial of the case. Therefore, 
it is not possible to ind on the admitted 
facts whether the premises in question is a 
public place or not. Under these circum- 
stances it is not possible to quash the nro- 
ceedines in Bench case Nos. 8694 and 8695 
of 1971 on the file of the First Class Bench 
Court. Vijayawada. Therefore, the references 
are rejected and Cri. M. P. Nos. 4 and 5 of 
1971 filed before the Addl. Sessions Judge, 
Krishna are dismissed. 

Order accordingly. 
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Gvanoba Yaswont Jadav. Anpellant v, 
The Collector of Central Excise, Hyderabad 
and others, Respondents. 


Writ Appeal Nos. 321 and 531 of 1968 
and 181 of 1969, D/- 20-1-1972 acainst judeg- 
ment of this Court in W. P. No. 413 of 1966, 
D/- 13-6-1968. 


Index Note:— (A) Crtams Act (1252), 
S. 122 — Precedmre — Recordine af state- 
montis of witrescez in sherre ef neco-cd — 
Feeility for ernss-erominaties mat sched for 
rer riven — No violetion of rules of natural 
justice. 


Brief Note :— (A) Though ithe very 
statements (calling upon to show cause arainst 
confiscation and penalty) were furnished to 
the accused, no opportunity for cross-examina- 
tion of the witnesses was asked for cither in 
the written reply to the notice or at the 
hearine. There was no protest to-use those 
statements. The tribunal which is not gov- 
erned by the technical rules of evidence does 
not owe a duty to the accused to invite him 
to cross-examine the persons whose statements 
were used against him. That the tribunal had 
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acted in conformity with the procedure that 
was open to it is sufficient. AIR 1963 SC 
375, Rel. on. (Paras 20, 24) 


Index Note :— (B) Customs Act (1962), 
S. 124 — Confiscation and penalty — Enquiry 
proceedings — Application of principles of 
nataral justice. 

Brief Note :— (B) The authority charged 
with quasi-judicial functions is at liberty to 
make enquiries on its own and collect rele- 
vant evidence. Where the accused persons 
were piven adequate facilities to defend and 
also to explain every feature of the transac- 
tion that was prejudicial to them and _ tha 
material sought to be used against them was 
not kept concealed from them, there is no 
substance in the plea that the enquiry was not 
conducted in conformity with the rules of 
natural justice. (Para 31) 


Index Note:— (©) Customs Act (1962), 
S. 112 — Assessment of penalty — Circum- 
ctamees indicative of excessive mature and 
arbitrary fashion. 

Brief Note:— (C) The power to levy 
penalty must be exercised with judicial discre- 
tion and not arbitrarily. The past conduct 
of the persons charged is a relevant factor. 
The purpose is to make the levy a deterrent 
and not to treat the punishment as retribue 
tive. The repository of a discretion although 
acting in goad faith has not to abuse its 
power by an excessive or oppressive Uso 
thereof. (Paras 35, 37, 38) 

The gold valuing Rs. 6,250/- (international 

rice) was confiscated. The penalty of 
Rs. 50,000/- was imposed on four persons 
(three being employees of a firm and one 
being a partner), There was no indication 
as to the basis on which the levy was mado 
nor was there any rational proportion to their 
complicity or culpability. That was the first 
offence of the firm (the primary party). In 
the circumstances, the levy was excessive, 
made in an arbitrary fashion and on irrele- 
vant grounds thus liable to be quashed. 
(Paras 35, 36, 37) 

Index Nete:— (D) Custems Act (1962), 
S. 112 r/w S. 111 b) — Procedural require 
memis (29 to cross-examine Witnesses) povern- 
ims enquiry under Ari. 311 of Constitution 
are not equally applicable to S. 112 preceed« 
ings. (Para 21) 

G. V. R. Mohan Rao (In W. A. No. 
321 of 1968), T. H. B. Chalapathi (In W. A. 
No. 531 of 1968) and V. Jogayya Sarma (In 
W. A. No. 181 of 1969), for Appellant; K 
Subrahmanya Reddy Central Govt. Standing 
Counsel, for Respondents in all the appeals. 

PARTHASARATHI, J.:-—~ These three 
appeals arise out of three Writ Petitions 
which were heard at the same time although 
separate judgments have been pronounced 
therein. They arise out of the same transac. 
tion. Some of the questions raised and argued 
in those appeals are common. 

2. The appellant in Writ Appeal 
No. 321 of 1968 impugn the validity of the 
order of the Collector of Customs whereby & 
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penalty of Rs. 25,000/- has been levied. The 
application made by the petitioner under Atti- 
cle 226 was rejected by our learned brother 
Ekbote, J., who dismissed the other wnt pet- 
tions also. Hence the appeals. 


3. On 7-9-1963 the movements of two 
persons, who on detraining at Sanathnagar 
Station, were found to be going along the 
Railway track towards the signal post, excit- 
ed the suspicion of the Customs authorities 
who appeared to have been previously alerted 
about their arrival. They were detained and 
interrogated and a search followed. One of 
the two persons called Sare Veerayya, was 
found to be carrying ten slabs of gold each 
weighing ten tolas. The gold slabs were con- 
cealed in a cloth bag tied round his waist. 
His answer when he was interrogated and 
also his statefnents were recorded. He gave 
a detailed version of his antecedents: his em- 
ployment in the firm of Ramachander and 
Co., his trip to Bombay along with Lakshmi- 
narayana, their errand at Bombay, the pur- 
chase of gold at that place and their return 
journey. It was almost at the journey’s end 
that he was apprehended along with his com- 
panion and the search revealed the secreted 
gold tied to his waist. 


4, The other person Lakshminarayana 
also set out in writing the details of the 
errand on which he and Veerayya had set 
out on their journey. He owns a small busi- 
ness in partnership with one Gyaneswar. The 
shop is situate in the same building in which 


Ramachandar and Co., is located. He was- 


aware that Veerayya was ringing money given 
to him by a clerk of Ramachander and Co., 
with instructions that gold should be purchas- 
ed at Bombay. He owns to his knowledge 
that the gold that was to be brought from 
Bombay was smuggled gold. On arrival at 
Bombay he and Veerayya were taken by an 
intermediary to the seller of the gold. After 
purchase of the gold they set out on their 
return journey. The reason for alighting at 
Sanathnagar station was that he and his com- 
panions were afraid that if they proceeded 
direct to Hyde-ibad or Secunderabad they 
micht be spied upon and the transport of the 
smuceled gold might be detected. 


5. The ten slabs of gold were seized 
by the Customs authorities as they bore 
markings indicative of foreign origin. The 
purity of the gold was also a tell-tale feature 
pointing to the same conclusion. A pan- 
chayatnama was prenared and it was attested 
by independent witnesses. The seizure of the 
gold was done because of the reasonable be- 
lief of the Customs authorities that the gold 
was smuggled into the country in contraveni- 
tion of the relevant statutory provisions. 
After further investigation it became clear to 
the authorities that Sare Veerayya lacked the 
necessary means for the purchase of the gold. 
Tt was also evident that he was an employee 
of the firm Ramachander and Co., The ver- 
sion of the said two persons was that they 
were deputed by Namdev, an employee of 
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the firm under instructions of Gyanoha 
Yashwant Jadav, a partner of the firm and 
funds were supplied by the firm. A case was 
registered against all the persons concerned 
and in due course there was an adjudication 
by the Collector of Central Excise by his order 
dated 23-11-1963. The gold slabs were con- 
fiscated and penalties were imposed on all 
the four individuals against whom proceedings 
were launched. The partner of the firm who 
is the appellant in this appeal was subjected 
to a penalty of Rs. 25,000/-. Namdev, the cm- 
ployee of the firm to a penalty of Rupces 
10.000/-, and Lakshminarayuna and Veerayya 
to penalties of ‘Rs. 9,000/- and Rs. 6,000/-, 
respectively. 


6. The appellant preferred an appeal 
to the Central Board of Excise and Customs, 
but the appeal was rejected on the ground of 
non-compliance with the requirement of Sec- 
tion 129 of the Customs Act, 1962. The ap- 
pellant then preferred a revision petition to 
the Government of India which also proved 
unsuccessful. The dismissal of the revision 
petition by the Government of India dated 
2tst December, 1965, was followed by a pro- 
ceeding under Art. 226 of the Constitution. 
The Writ Petition No. 413 of 1966 was dis- 
missed as stated above by Ekbote, J. 


Te In his writ petition No. 764 of 
1966 Namdev contended inter alia that the 
entire enquiry before the Collector of Central 
Excise is devoid of jurisdiction. He did not 
pursue his appeal to the Central Board of 
Excise and he failed to comply with the re- 
quirement of deposit of the amount levied as 
penalty. The appeal was summarily rejected 
and the revision petition to the Government 
of India evoked a negative reply. The writ 
petition having been dismissed, he also has 
preferred an appeal. 


8. The third appeal before us arises 
out of the writ petition presented by Lakshmi- 
Narayana, 


9. In the judgement under = aponeal, 
Ekbote, J. pointcd out that the writ petition 
could be disposed of on a short point. The 
statute provides a remedy subject to the con- 
dition, that any person desirous ef apr. ‘ling 
against the order of penalty shail, pending 
the appeal, deposit with the proper officer 
the penalty levied. The proviso to sub-*ec- 
tion (1) of S. 129 ennbles the appellate autho- 
rity in its discretion to dispense with such 
deposit, either unconditionally or subject to 
such conditions as it may deem fit. The dis- 
cretion may be exercised by the appellate 
authority if, in its opinion, the deposit of 
the penalty levied will cause undue hardship 
to the appellant. In the instant case, the 
Central Board of Excise by its letter dated 
18th February, 1964, called upon the appel- 
lant in Writ Appeal No. 321 of 1968 to de- 
posit the amount levied as penalty within 15 
days failing which the appeal was liable to be 
rejected. The appellant filed an application 
requesting the Central Board of Revenue to 
decide the appeal without insisting on the 
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denosit. Presumably after considering the re- 
quist of the appellant, the Board directed 
the denocit of balf of the amount levied as 
penalty. The appellant failed to comnly with 
the cireeition but soucht reconsideration of 
his request by the Board. The Board’ reject- 
ed the appeal because of the appellant's 
feiure to deposit the amount even thoush 
Suttcient opportunity was given. The Gov- 
ernment of India found no reason to interfere 
wih the appellate order which ip their 
er‘nion was correct in Jaw and wes based 
or facts. The rejection of the appeal by the 
Central Beard of Excise and Customs in the 
oibr two cascs wes based on the identical 
revon ard the rejection of the revision peti- 
tien by the Government of India also rested 
or tro same pround in all the cases, 


Zee Tt is cbvious that the Lesislature 
FE- nct confirred an urconditional richt of 
coool No doubt it ic onen to the Central 
E -d cof Excise and Cusioms to weive the 


C cor if. in their cpinton, the insistercs 
t -eon is likely to produce hardship. The 
€ ccon in that respect is vesicd in thea 
P- -d. In the cases on hand they were called 


roon to exercise the discretion to cxemnt the 
arzliante from the requirement as to denarit. 
Th: Board on a consideration of the regust 
ches to waive the requirement of deposit 
per civ. Jt is not clear whether the partial 
ẹ& -“plion was granted in only one cose or 
ir ul the ihre cases of the appellants. But 
th> tact remains that the benefit of the par- 
ti} vaiver was not availed of. The r2sult 
vo that the appeals were rejected. In this 
Ceoniext Ekbote, J. observed :— 

“Having failed to effectively avail of the 
Temedy available to him under the statute, he 
cn not now come to this Court and seek the 
assistance of Ari. 226 of the Constitution. The 
plen that the appeal should not have been 
cœ c-ercd of upon that ground. was not nc- 


cevisd even by the Central Government on 
revicion.” 


11. The learned Judge proceeded to 
sav that if the writ petitioners failed to avail 
themselves of the remedy, it was due to their 
ovn faulis and it was not open to them to 
come to this Court and ask for a re-examina- 
tien of the questions which could have bee 
ler “mately considered by the Appellate Tri- 
bial, Having expressed his view in that 
fern, the learned Judge, nevertheless, found 
t't thera was no merit in the contentions 
re ced by the Writ petitioners. However, the 
oly contention finally ureed before the learn- 
et Turlece was that the Collector of Central 
E% ‘ct has acted in breach of the principles 
cf natural justice. 


12. As the areument before Ekbote, 
J.. was circumscribed to the solitary submis- 
sen concerning the alleped violation of the 
principles of natural justice, it Is unnecessary 
for us to consider elaborately the larger ques- 
tien posed before our learned brother, viz., 
whether all or any of the other points urged 
in the appeal before the Central Board of 
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Excise cculd be made the ground of attack in 
the proc.eding under Art. 226. 

13. The proposition of law appro- 
priate to the case on hand is stated in these 
terms in A. V. Venkateswaran v. Ramachand 
Sobharaj Widhwani, (AIR 1961 SC 1506). 
The existence of an alternative remedy is no 
bar to the entertainment of a petition under 
Art. 226. Unless there was a complete lack of 
jurisdiction in the authority or an officer to 
take the action impugned, or the order in 
question has been passed in violation of the 
principles of natural justice, the alternative 
remedy will ordinarily be a decisive factor 
for the cismissal in limine of the writ peti- 
tion. The two exceptions stated above are 
by no mcans exhaustive. It is recognised that 
a discretion is vested in the High Court to 
entertain the writ petition and grant the 
petitioncr no -relief sought notwithstanding the 
existence of an alternative remedy. But if 
the petiticnar has disabled himself from the 
pursuit of the statutory remedy by his own 
fault, in mot doing what is required of him 
within the time allowed, he cannot certainly 
be permitt:J to urge the self induced frustra- 
tion as a sufficient ground for widening the 
scope of the writ so as to make it a lis vir- 
tually before an appellate forum. The judi- 
cial reviev. under Art. 226 does not get en- 
Jarged mercly because the writ petitioner 
would not or could not utilise the remedy 
of appeal. At page 150 in the case cited 
above, Rajagopala Ayyangar, J. observed as 
follows : 

“If a petitioner has disabled himself from 
availing himself of the statutory remedy by 
his own fault in not doing so within the pre- 
scribed time, he cannot certainly be permitted 
to urge that a ground for the Court dealing 
with his petition under Art. 226 to exercise 
its discretion in his favour.” 


14, Some of the questions urged be- 
fore us bearing on the alleged procedural ir- 
regularities ought to have been presented to 
the tribunals constituted under the Act to 
review the order of the Collector of Excise 
and customs. Though the discretion to en- 
tertain the application under Art. 226 may 
be exercised in favour of the petitioners it i 
obvious that the grounds of review in this 
proceeding are necessarily Jimited. The im- 
pugned order can be quashed only if it is 
estublished that the tribunal either lacked 
jurisdiction or that there were such procedural 
irregularities, as were tantamount to the denial 
of the rules of natural justice or a fair hearing. 


15. There is no dispute that the Col- 
lector of Customs and Excise did have the 
competence to initiate the proceedings against 
the appellants. The only question therefore is 
whether the grievances of the appellants that, 
there had been a breach of the rules of natu- 
ral justice, are well founded. 


16. The main contention urged on be- 
half of the appellant in writ Appeal No. 321 
of 1968 is that there was a denial of a fair 
hearing as Lakshminarayana and Veerayya 
were not called to the witness stand to enable 
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their version to be tested by cross-examina- 
tion. The action was initiated under the pro- 
visions of Section 112 read with clause (b) 
of Section 111. The latter provision reads as 
follows :— 


“111. The following goods brought from 
a place outside India shall be liable to con- 
fiscation— 
x x X X 
(b) any goods imported by land or inland 
water through any route other than a route 
specified in a notification issued under CI. (c) 
of Section 7 for the import of such goods,” 
x x X x 


17. Under Section 112, any person 
who acquired possession of or is in any way 
concerned in carrying, removing, depositing, 
harbouring, keeping, concealing, selling or 
purchasing, or in any other manner decling 
with any goods which he knows or has rea- 
con to believe are Hable to confiscation under 
ection 111, shall be Hable to the penalties 
specified in the cection. The short auestion 
is whether the Collector of Customs and 
Excise did not have sufficient material before 
him to com: to the conclu-~icn that the agp- 
plani in W. A. No. 321 of 1968, Gyanoba, 
comes within the purvicw of Section 112 (b). 


13. As stated above the gravamen of 
the charee is that the two persons Veerayya 
and Lakshminarayana were not called for the 
purpase of cross-exumination. The state- 
ments of the two persons were furnished to 


Gyanoba slong with the notice issued 
by the Collector on 12th September, 
1963. The notice referred to the belief 


of the Collector that Gyanoba was 
concerned in the purchase at Bombay of the 
contraband gold and of the subsequent ro 
moval by the two persons chosen for the pur- 
pase. The gold was found secreted around 
the waist of Veerayya. This is a fact ad- 
mitted by the latter and proved by the con- 
temporaneous record attested by panchayat- 
dars. That the gold bars in question were 
found concealed on the person of Veerayya, 
cannot be controverted. Copies of the state 
ments of Veerayya and Lakshminarayana 
were furnished to the appellant along with 
the panchanama dated 7-9-1963. The Col- 
Icctor of Excise and Customs does not func- 
tion as a Court. The Technical rules of the 
Criminal Procedure Code and Evidence Act 
are inapplicable to him. Mr. G. V. R. 
Mohana Rao, appearing for the appellant does 
not contend that the provisions of Criminal 
P. C. or the Evidence Act were applicable 
io the enquiry before the Collector of Cus- 
toms. But he submits that the rules of natu- 
Tal justice have been transgressed inasmuch as 
the two persons whose statements were re- 
corded in the absence of the appellant ought 
to have been made available at the inquiry 
for cross-examination. 


19. Though an attempt was made at 
the commencement of the arcument to sus- 
tain the position that the statements of the 
two persons mentioned above are altogethen 
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inadmissible in evidence, the learned counsel 
did not persist in the argument when it was 
pointed out that the statements were record- 
ed by the officers belonging to the Evcise 
Department and are consequently admissible. 
In fact the position is concluded by a deci- 
sion of the Supreme Court to the efect that 
the Customs Officers are not police oti-ers 
and statements recorded by them are admis- 
sible in evidence. 


20. Though the statements were fur-! 
nished to the apsellant Gyanoba, no request’ 
appears to have been made to the Collector 
of Customs chat facility for the cross¢xamina-' 
tion of the persons should be afforded. There. 
was no intimation by counsel to the Colec- 
tor of Customs that Gyancba desired to huve, 
the version recorded in the statements tested! 
by cross-cxamination. o use of the stale-i 
ments at the inquiry was noi demurred to.i 
There was no protest to the use of ihe mates! 
rial at the inquiry on the ground ibat che; 
statements could not be ~clied upon execpt! 
after crois<xamination of the perscos con- 
cerned. 

ai. In sucnort of Ais content’an ‘fat 
the statemenis of Vecrayya and Les’ ri 
narayana wusht pot to Fave been ecien! ucon, 
counsel called our attention to saveri! 41528 
of deparimenial cvquiries “a diseipunery pro- 
ceedings against Government Servenis. Re- 
liance has been placed among other cases on 
Khem Chand v. Union of india, AIR 1958 
SC 300. It was held in that case that the 
reasonable opportunity envisaged by the pro- 
visions of Art. 311 includes an opportunity 
to defend himself by cross-examining the wit- 
nesses produced against bim. Decisions to 
the same effect in other cases were also pres- 
sed into service by learned counsel. We are 
by no means satisfied that the procedural 
requirements that govern the departmenial of 
inquiries under Art. 311 are applicable in 
the same measure in regard to the inquiries 
by other tribunals, though of quasi judicial 
nature. It must be remembered that the Con- 
stitution has made it a pre-condition for dis- 
missal etc. of a Government = servart that 
there should be an inquiry held against the 
officer concerned in which he ought to be 
informed of the charges azainst him and he 
should be given a rea.onable opporziumiy of 
beine heard in respect of those charges. It 
is evident from the provisions of Art. 311 (2) 
that what is obligatory is ¿he formulation of 
charges and inquiry into the charges. The 
evidentiary matters in support of the charges 
as ulso in rebuttal tkereof constitutes the 
material on the basis of which findings have 
to be arrived at. It will therefore be up- 
preciated that the decisions which define the 
scope of the inquiry under Art. 311 must be; 
understood in the light of the specific require-' 
ment of the Constitution that charges shguld’ 
be framed and mquired into after affording: 
an opportunity of being heard to the person! 
against whom the charges are framed. Wel 
are accordingly of opinion that the ratio 
decidendi of cases decided under Art. 311 in 
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so far as it is based on the need for the 
cross-eaxamination of witnesses does not 
govern the case on hand. 


22. In State of Mysore v. Shivabas- 
appa, AIR 1963 SC 375 it has been laid down 
that domestic tribunals exercising quusi-judi- 
cial functions are not courts and therefore 
they are not bound to follow the procedure 
prescribed for trial of actions in Courts. Nor 
or they bound by strict rules of evidence. They 
can, unlike Courts, obtain all information 
material for the points under enquiry from 
all sources, and through all channels, with- 
out being fettered by rules and procedure 
which povern proceedings in Courts. The 
only obligation which the law casts on such 
tribunals is that the information of which 
th.y are cognizant should be put to the party 
asensi whem it is sought to be used. It is 
nut the method of obtaining the information 
that is subjected to restraint. Jt is the use 
thereof that is conditioned by the require- 
ment that the person aguinst whom it is 
sought to be used should have an opportunity 
to explain the adverse features of the informa- 
tion sought to be used against him. Whe 
ther a fair opportunity in this regard has been 
given or not would depend upon the facts 
and circumstances of cach case. Where such 
opportunity has been given the proceedings 
will not be open to attack on the ground of 
procedural irregularity. 


23. Where cross-examination of the 
persons whose statements are sought to bə 
used, the request, if rejected will oend the 
norms of fair hearing. In the insunt case 
no such opportunity was asked for either io 
the written reply to the notice or at the in- 
guiry. The appellant had an opportunity of 
explaining the adverse features in the state- 
ments of Veerayya and Lakshminarayana. 
The tribunal had considered the explanation 
as also the other material made available to 
it. On a consideration of the entire material 
the tribuna] came to the conclusion that the 
goods in question come within the ambit of 
chuse (b) of Section III and that -Gyanoba 
was concerned with the purchase and the 
concealment of the goods, which he knew 
were lable to confiscation. 


24. The criticism of learned counsel is 
that the statements of Veerayya and Lakshmi- 
marayana ought not to have been made part 
of the record of the inquiry unless they were 
eximired afresh at the time of the enquiry. 
The appellant or his counsel as pointed out 
'errlier did not ask for an opportunity to 
‘cro.s-examine the persons that gave the state- 
Iments. The appellant was made aware of 
ithe erncial fict that it was on the strength of 
the two statements that he was. called upon 
to show couse against the levy of penalty 
and confiscation of the goods. We are un- 
abis to necede to the proposition that it is 
for the tribunal to extend an invitation to the 
counsel or the party concerned to cross-ex- 
[amine the persons whose statements were used 
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against him. In the circumstances it was up 
to the appellant or his counsel to ask for 
the facility of cross-examination. They did 
not ask for it. The inference that inevitably 
emerges from out of the silence is that the 
appellant and his counsel did not think it 
necessary to test the veracity of the state- 
ments by the method of cross-examination. 
The appellants must be held to have waived 
the right of cross-examination. It is not open 
to him to remain passive at the inquiry with- 
out asking, when he might or ought to have, 
for the examination of the persons whose 
Statements were taken cognizance of, and in 
this proceeding under Art. 226 to complain 
that the use of statements untested by cross- 
examination  vitiates the inquiry. The ac- 
ceplance of that plea would imply that the 
tribunal owes a duty to the persons charged 
with the transgression of law to alert them 
about the possible adverse effect of the state- 
ments on their defence and to prompt or 
compel them to exercise the option in a par- 
ticular way. We do not conceive such to 
be the function or the obligation of the quasi 
judicial tribunal which is not governed by 
the technical rules of evidence 


25. The erroneous refusal or admis- 
sion of evidence by a tribunal that is obliged 
to observe the rules of evidence is an error 
of law. However, we are not concerned here 
with the use of evidence in contravention of 
the rules applicable thereto. The tribunal és 
not under a constraint to apply technical 
rules of evidence. It has acted in conformity 
with the procedure that was open to it. The 
test is whether there is any error that offends 
the rules of natural justice. 


26. In analysing the process adopted 
by the tribunal the question arises; -Did a 
factual situation exist, which comes within 
or without the limits of the category or stan- 
dard prescribed by the statute. The ques- 
tions that fell to be determined related to 
the standard prescribed by Sections 111 and 
112 of the Customs Act, 1962 (referred to 
herein as the Act). The primary facts about 
which the tribunal had to be satisfied, were 
firstly whether, the goods could be brought 
within the class specified in clause (b) of Sec- 
ton 1JJ. and, secondly whether the persons 
charged with the violation of law were con- 
cerned in carrying, purchasing, concealing op 
in any other manner dealing with the goods. 


27. It was manifest that the gold 
slabs bore marks of their foreign origin. That 
the slabs were found concealed in a bag tied 
round the waist of Veerayya cannot be doubt- 
ed fora moment. The admission of Veerayya 
and the Panchnama afford clinching 
proof, thereof. It was urged that the data 


_ bearing on the department’s enquiries con- 


cerning the character of the gold were not 
made available to the appellant. During the 
course of the enquiry the basis on which the 
proceeding was initiated viz., that there was 
a prima facie case for holding that the gold 
had been illicitly brought into the country 
was not challenged. Neither the certificate 
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of the mint master nor the letter of the 
Reserve Bank of India were questioned and 
the facts stated therein were impliedly. if nol 
expressly, admitted as true. The tribunal was 
therefore justified in finding that the goods 
were liable to be confiscated under Sec. 1H. 
In fact the action of the department confiscat- 
ing the gold bars is not challenged by the 
appellant. Section 123 places the burden on 
the persons from whose passession the goods 
were seized in the reasonable belief that they 
are smuggled goods, to establish the contrary. 
The rebuttal has not been attempted and on 
the contrary there are admissions of Veerayya 
and Lakshminarayana which place the matter 
beyond doubt. 


28. The next point that had to be 
etermined by the Tribunal was about the 
part played by each of the persons. The 
appellant Gyanoba admitted in his statement 
that he was managing the affairs of the firm 
Ramachander and Co. and thet Namdev was 
related to the partners and was not treated 
. merely as an employee receiving wages He 
admitted that Veerayya was their emplov7e but 
coupled it with a statement that he Ieft a 
short time earlier for an undisclosed destina- 
tion. He admits that he visited Veeravva 
when the latter was kept in custody. The 
tribunal was justified in its inference that 
Veerayya continued to be in the service of 
the firm. It is not necessarv for us to recapi- 
tulate all the facts that show that Namdev 
was instructed to give funds to Veerayya and 
that the purpose of the trip was to buy 
smuggled gold. The conclusion that the ap- 
pellant was concemed in the purchase and 
concealment of the gold slabs. is fortified by 
adequate material. Veeravva had no means 
of hissown and was a peftv clerk on a salary 
of Rs. 50/-. His association with the firm is 
admitted thouch the admission is sourht to 
be qualified. Namdev was a person in whom 
the partners had full confidence. He made 
contradictory statements and tried to go back 
on his admission thot Veeravva was working 
in the firm till the date of his departure for 
Bombay. There is no reason to discredit the 
statement made in the first instance that there 
is no unauthorised absence or abstention from 
duty during the week commencing from 29th 
August, 1963. The attendance Register was 
not considered reliable, and in our opinion, 
tightly. It contained no entry in regard to 
the other employees too, after 29-8-1963. and 
it is nobody’s case that all the other employees 
abstained from work. 

29. 
the very fact that the appellant took the 
trouble of going to the Central Excise Office 
scon after the seizure of goods furnishes a 
clear evidence of his interest in the transac- 
tion and his concern for the two persons kept 
in custody. The tribunal chose to accept in 
their entiretv the statements of Veerayya and 
Lakshminaravana. We are unable to find 
any error of law or any element of perversity 
in the acceptance of the testimony of the two 
persons and in the inferences drawn. ‘The tri- 
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As pointed out by the tribunal,- 


[Prs. 27-32] A.P. 8i 


bunal thought that even without invoking the 
aid of the provisions of Section 123 of the 
Act. the complicity of the appellant in the 
transaction was made out. We are not im- 
pressed by the criticism of the learned coun- 
sel that the view of the tribunal is vitiated 
by errors that call for interference. 


39. Before Ekboate, J., it was con- 
tended that there has been a violation of 
the rules of natural justice in acting upon 
the statements of Namdev and Veerayya’s 
wife inasmuch as the copies thereof were not 
furnished to the appellant. The learned 
Judge rejected the contention. Copies were 
not asked for during the enquiry. Apart 
from that, on a perusal of the order of the 
Collector of Customs and Excise, our learned 
brother came to the conclusion that the tri- 
bunal’s findings were not in any material 
sense attributable to the use of the statements 
of Namdev and Vecravya’s wife. We sec no 
reason to take a different view of the maiter. 
As pointed out by us earlier, the statements 
of Veerayva and Lakshminarayana as aiso the 
admission of the appellant himself constitute 
sufficient foundation for the findings. 


. St. An elaborate argument has been 
addressed by counsel to make out thai the 
inquiry has not been conducted in conformity 
with rules of natural justice. The ess:ntial 
or the primary rules are that no mean shall 
be a Judge in his own cause and that no 
person shall be condemned unheard. The 
latter proposition is embodied in the rule audi 
alteram partem. It requires that both sides, 
should be heard fairly and reasonably. In| 
the instant case there has been no breach of. 
the rule audi alteram partem. Adequate foci- 
lities to defend himself and also to exnioin 
every feature of the transaction that was nre-: 
judicial to them were given to all of the an-! 
pellants. The authority charred with curcsi-' 
judicial functions is at liberty to make en-' 
quiries on its own and collect evidence which, 
is considered relevant. In the present case' 
the material that was sought to be used 
against the persons charred with offences 
under the Customs Law was not kent corrral-! 
ed from them. In fact the ann-Nants have 
adduced evidence intending thereby ta met: 
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or explain the circumstances that were nd-' 
verse to their defence. We are conceanently. 
of opinion that the quasi-judicial tribunal did 
not use any material contrary to the rules of' 
natural justice. There was ample opportunity; 
furnished to the appellants to controvert on! 
explain the circumstances or facts prejudicial! 
to them emerging out of all the statements 
given by various persons. There is no sub-} 
Stance in the plea that by the omission of the| 
tribunal to give copies when no request there-| 
for was made renders the enquiry void. Nori 
Ig there any error apparent on the face of 
the record. ‘There is consequently no sub- 
stance in the plea that there has been an 
infringement of the rules of natural justice. 


32. An additional affidavit has been 
filed in Writ Appeal No. 413 of 1966 to make 
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out a plea that there was no notification by 
the Government under Section 8 (1) of the 
Foreion Exchange Regulation Act imposing 
restrictions in the import of gold. JL was 
further pleaded that the import, if prohibited, 
mizht be penaliszd only under Section 23 of 
th: Foreign Exchange Regulation Act and 
that Colector, Central Excise has no jurisdic- 
tion to decide whether an offence under that 
Revulation has been committed. It was fur- 
thor pointed out that Section 23 (a) of the 
Foreinn Exchange Regulation Act in the 
u> amended form refers only to the provi- 
sions (sce Customs Act) which were repaled 
on 1-2-1963. It was hence armued that Sec- 
tion 23 (a) cannot be invoked in ihis cass 
and that the customs authorities have no 
ric ht to levy any penalty for the alles viola- 
ti 1 of the provisions of Foreign Exchange 
Regulation Act. 


me The pleas set out in the additicral 
aMi at do not appear to hive been aroned 
b ‘era “khate. J, The point ranacintly wos 
rm’ orad before Ekbcie, J. Hovewer, in tha 
aranh ol norpa a enman pny ve “9 
hoe bea meda that tha potn vt Jude > chert 
pea perme ted the pertienss to it Po 
asian Teeardne tha Ponarie bilifv af hy 
p- natua under tho Nwrioms Act, Mo re- 
e aro hoy ovar, to the aurri el the ewn- 
-l tq ~lyance the plea or the rfnuol of a 
pamal Judee to allow if in be raised is d's- 
conible from the judement of the Icorred 
If the learned Judge declined Pava 
to the appellants to taise the plea not raised 
at the inoniry, it was for valid reasons that 
the new plea was disallowed. We are by no 
moons «aticfied that the contention thai tha 
trimal Jacked jurisdiction is well founded. 
Tt ourht to have been rered before the Tri- 
bnaal but it was not. The violation of Inw 
vith which the appellants were charged has 
rlavinee to the provisions of the Customs 
Act. The view of the tribunal that the yold 
was linble to be confiscated under S. 111 of 
the Act is not devoid of factual basis. Thera 
is umnle evidence? to warrant the view taken 
hv the tribunal i* t the goods in question 
wore liable to bz confiscated under Sec. IH 
ard hence the penalties under Section 112 
were attracted. 


34, The further question is whether 
the few of the penalties by the trikunal is 
arktrary and unreacanehle and henez is linda 
to b> «t aside, The vilne of the anid that 
voc confiscated war of the order af Rr ness 
6250. (valued at the international prire of 
palT ag steted in nariaranh 24 of the counters 
STRAD, Under Section 117 if is witha tha 
ds<c-ction of the tribunal ta levy a pomalty 
net overzedipa five times of the value of tha 
goods or Rs. TOAN- whichever is the crester, 
In some d2e'ded caves tt has heen held that 
where mere than one person are involhed in 
the transaction. each can be penalised to ray 
a penalty not exceeding five times of the value 
of the roads is separately applicible to erch 
one of the persons concerned in the transac 
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tions. In the instant case the penalty came 
to a total of Rs. 50.0007- 

35. The statute gives a wide discre- 
tion to ihe tribunal to delermine the penalty. 
It can ccarcely be doubted that the power 
to levy penalty must be exercised according 
to the canon of judicial discraticn. It is 
not an arbitrary power that is vested in the 
Collector of Customs. It is incumbent on 
him to take into considzration all aszects of 
the case before the penalty is determined. 
There is no indication as to the basis on 
which the Collector has proczeded to make 
the levy. Namdev was virtually the emnloyeo 
of the ñm thoucth he was not paid weee2s and 
he was subjected to pay a penalty of Rupes: 


10,000/-- Veerayya who had no means of 
his own and who was a petty clerk with 
engre salary of Rs. 50/- per month was 


made Ji ble in a sum of Rs. 6.990/-. Lakshmi- 
narayana, no doubt, was unconnected vih 
the fiim cther as parirer cr as cmolovee. 
But th: Gpding ef the tr-bunal is thet h2 vag 
pui on the errand by Naincev at th: iyeor:a 
of tha "inners. Dessie ino fect that th> re. 


grenat: cmount of Rs, S208. woo miverle 
by fvi cereenma, above can he nie dou t 
that novo, virial o -y of tha ronoviy an 
ipa fee cr on Secreto who roeweints o 
noms. Ass Sa ting a, tie apay mrt 


b? hol is bawe Geen anne cd on a single 
orson end in excess of the statutory Umit 


eG, Apart from ihe circumstances in- 
dicativ: cf the excessive nature of the rensity 
as pointed out above, it is manifest that ihe 
levy has heen made in an arbitrary fashion. 
One dozs not pet any inkling into the reasons 
that we thed with the tribunal in determ:ning 
the rante of the penalty or the apportionment 
among the several persons concerned *n the 
transaction. One can understand the partner 
being made liable for a comparatively heavier 
penalty. But one fails to see why Namdev 
who merely acted at the behest of the part- 
ers ond who had no further part in the tran- 
saction should have been penalised at all. Even 
if ther: wag a justification for levying penalty, 
the amount in his case is altogether disnro- 
portionate to the part played by him. Like- 
wise, the amounts which Veerayya and 
Lakshminirayana have been called upon to 
pay heer no rational proportion to their 
complicity or culpability. One was a man 
of strow and ihe other a man of small means. 
Their rele in the transaction must be attri- 
bited to the temptations held out to them 
by the nrimary schemine party who must ba 
held Jinble for the entire transactions. Wo 
are cle-tly of opinion that no thoucht hos 
been riven by the tribunal to the assessment 
of the penilty and no rational basis therefor 
is disclosed. 

27. As stated by us earlier. the Lecis- 
Jatir> has conferred on the person mking 
adjudie:tion urder Section 112 a jude dis- 
cretion in the levy of the nenaltv. The naked 
and irrational exercise of the power cannot 
be mebeld The primary punese of levving 
the penalty is to make the Jevy a deterrent 
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and not to treat the punishment as retribu- 
tive. The principle, undoubtedly, underlying 
the levy of the penalty is to make it a deter- 
rent factor so that the offence may not be 
repeated. The past conduct of the persons 
concerned is certainly a relevant factor n 
determining what amount of penalty would 
be appropriate. It is not borne out by the 
record ihat the firm, the primary party ın 
the episode, was engaged in similar activities 
at any earlier point of time. If this was the 
first occasion on which the frm has indulged 
in the nefarious activity it appears to us that 
the renalty was far too exorbitant and op- 
pressive than that what the circumstances 
warrant. In the absence of any clear indica- 
tion that canons appropriate to the deter- 
mination of penalties shaped the decision of 
the iribunal, we musi hold that the measure 
adcpied was arbitrary. 


33. It is well recognised that judicial 
review is not confined tc the question whe- 
ther the compeieni authority has kevi within 
the four corners of ihe Act and whether if 
has acted in good faith. The Courts will pur- 
sue the encuiry further and will use the judi- 
cial review for determining whether the re- 
posiiory of a discretion although acting in 
good faith has not abused its power by an 
excessive or oppressive use thercof on irrele- 
veni grounds or without resard jo relevant 
considerations or wiih gross unreasonableness. 
Ths discretion commitied to the authority 
functioning under Section 112 of the Act is 
@ judicial or cualified discretion and is amen- 
able to correction in the event, among other 
things, of the urrensonable or patently un- 
‘justifiable excreise of the power. Accerd- 
ingly we quash ihat port of the order of 
the Collector of Customs. The Collector of 
Customs will now reconsider the. matter and 
levy arprorriate penalty or penalties in the 
icht of tho obscervetions made herein. The 
writ anpeuls are allowed in the manner in- 
diczted zbove. The pertics will bear their 
Tespective cosis throughout. 


Order accordingly. 
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Index Note:— (A) Stamp Act (1899), 
S. 61 — Order relcfing to camp duty on 
document — Revision — Forum. 
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L G., Registration & Stamps ve 


Addl. C. Judge (FB) ([Prs. 1-4] A.P. 83 


Brief Note :— (A) In such a case a revi- 
sion alone lies and there can be no reference. 
Revision lies only to the High Court. 


(Paras 8, 9) 
Intex Note:— (3) Simp Act (1f°9), 
S. 61 — Revicion unter section whether to 


bo Leard by F. B. alone? No. 

Brief Note :— (B) It is not correct to say 
that a revision under section must also be 
heard by a Full Bench cf the High Court, 
as if it is a reference made either under Sec- 
tion 57 or Section 60 of the Act. Whether 
it should be heard by a Single Judre or a 
D. B. or a F. B. has to be derided by rc- 
ference to the H. C. Appellate Side Ru'cs be- 
cause th. Forum of appeal is to be identified 
even though it is a revision. (Para 10) 


Held, that the subject-matter in O. P. 
under consideration did not exceed Rupees 
20.000/- and therefore the ~evision should be 
placed before a Single Jucce for disposal. 

(Paras 1C, 13) 

Govt. Pleader for Excise, for Applicent. 

ETROTE, C. J.:— We have before us 
the matter of clarification sougki by the cce 
as to before: whom ihe revision filed under 
Section 61 (1) of the Stamp Act should be 
placed for hearing. 


2. The facts in brief are that Sri 
Bhagat Ram undertook to consiruct a house 
at Himayatnagar on behalf of Sri P. V. 
Narayana for an estimated construction value 
of Rs. 17.500/-. The contractor reccived 
Rs. 12,000/- and agreed to receive the balance 
of Rs. 5,500/- after completion of ihe con- 
struction. He drew up a receipt for Ruv es 
12,000/- in favour of the owner, Sri P. V. 
Narayana on 21-2-1963 wth the arreemeni 
referred to above. He also stated that he 
delivered the title deeds of his house situnte 
at Beer Bhan Hyderabad as security for the 
advance. 


3. The said document is entitled “a 
receipt”. It was filed before the I. Addl. 
Chief Judge, City Civil Court in O. P. 47/67. 
The Court, acting under Section 35 of the 
Indian Stamp Act, found that the document 
was unstamped. He found that under Arii- 
cle 53 of Schedule I to the Indian Stamp Act, 
it requires a stamp of Rs. 0-10 ps. The Court, 
therefore, levied a penalty of Re. 1/- under 
proviso (b) of Section 35 of the Indian Stamp 
Act. The said amount thus collected was re- 
mitted to the Government by Challan dated 
7-8-1971 and bank receipt of the same date. 
The Court also sent a copy of the document 
to the applicant under Section 30 (1) of the 
Indian Stamp Act. 


4. The Inspector General of Registra- 
tion and Stamps, who happens to be the Col- 
lector under the Indian Stamp Act for the 
twin cities of Hyderabad and Secunderabad, 
held the view that the document does not fall 
under the term receipt. He is also of the 
opinion that it does not fall under Art. 6 of 
Schedule 1-A of the Act viz., agreement relat- 
ing to deposit of title deeds as the advance 
received and the purpose for which the de- 
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posit of title deeds was made was not for 
repayment of the loan or debt. He there- 
fore expressed the opinion that the document 
creates a right over specific property falling 
under the definition of ‘mortgage deed’ as 
defined by Section 2 (17) of the Indian Stamp 
Act. He therefore opined that the document 
requires a stamp duty of Rs. 360/- under Arti- 
cle 35 (a) read with Art. 20 of Schedule 1-A 
of the Indian Stamp Act. 


5, Since the High Court is the Court 
to which appeals He from the Chief Judge, 
City Civil Court, Hyderabad and it is also 
2 Court of reference, the applicant, that is 
to say the Collector, referred this applica- 
tion under Section 61 (1) of the Act. 


6. There are three provisions under 
the Act which one has to bear in mind before 
the forum for such revision petitions is iden- 
tified. Section 57 relates to a reference made 
by the Chief Controlling Revenue Authority. 
Section 57 (2), in such cases, expressly en- 
joins that every such reference shall be decid- 
ed by not less than 3 Judges of the High 
Court to which it is referred. Section 60 is 
the second provision which reJates to the re- 
ference made by any Court other than the 
Court mentioned in Section 57 which provides 
that if such Court feels doubt as to the 
amount of duty to be paid in respect of any 
instrument eic., it may draw up a statement 
of case and refer it with its own opinion 
thereon for the decision of the High Court 
to which, if he were the Chief Controlling 
Revenue anthority, he would under Sec. 57, 
refer the same. Sub-scction (2) of Sesion 60 
then goes on to say that the High Court 
shall deal with the case as if it had been 
referred under Section 57. That would evi- 
cently mean that such a reference also, like 
a reference made under Section 57 has to be 
decided by not less than 3 Judges of the 
High Court. 


7. We then come to Section 6l, 
which is the third provision relevant for our 
purnose. This section does not deal with 
references, but deals with revisions. Jn the 
first part of Section 61 (1) it is stated that 
when any Court in the exercise of its civil or 
Tevenue jurisdiction or any Criminal Court 
in any proceeding, mentioned therein, makes 
any order admitting any document in evidence 
as duly stamped or as not requiring a stamp, 
or upon payment of duty and a penalty under 
Section 35, then in the second part, it says 
that the Court to which appeals lie from 
such first-mentioned Court (Meaning the 
Court which made the order under the first 
part of the sub-section) or to which references 
are made by such first-mentioned Court 
(meaning the Court which made the order) 
either of its own motion or on the applica- 
tion of the Collector take the order made by 
the Court into consideratin and decide the 
game in accordance with law. 


8. A reading of this section would 
make it clear that whenever a Court makes an 
order relating to stamp duty on any document, 
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then a revision alone lies and there-can be no 
references in such cases where such orders are 
made. The forum for filing such revisions is 
the Court to which appeals lie from the 
orders or decrees of the Court which made 
that order. A revision also may lie in the 
alternative to the High Court to which re- 
ferences under Section 60 can be made by 
any Court. Thus a concurrent jurisdiction has 
been conferred on the appellate Court if it 
happens to be a Court other than the High 
Court and the High Court. The Collector 
thus has a choice to prefer the revision to 
the Court to which appeals lie from the 
order of the first-mentioned Court in sub- 
section (1) or to the High Court. 


9, Since in this case the appelote 
Court as well as the Court of reference is 
the High Court, therefore, the revision has 
been properly filed before the High Court. 


10. The question then is whether such 
a revisicn should be registered as such ond 
be heard by a learned single Judge or a 
Bench er a Full Bench of this Court. It 
naturally depends upon the subject-matter of 
the case in which such order is made by 
the Court. If the appeal from the final order 
or decre> af the Court lies to a single Judse 
or a Bench of two or more Judges, then the 
matter should be placed before the respective 
courts. Tt is therefore, clear that although a 
revision may lie to the High Court and would 
be registered as such, the High Court would 
obviously consider such a case of revirion in 
accordance with the appellate side rules of 
the High Court because the ferum of the 
appeal is to be identified even though it is 3 
revision. Such a case therefore need not be 
numbered as a referred case and nced not 
be posted before the Full Bench. Ji may bs 
that a case of revision although preferred 
under Section 61 (1) of the Act was heard in 
Referred Case No. 4 of 1891 in (1892) ILR 
15 Mad 259 (FB) and Firm Shyam Lal Eidhi 
Chand v. Mukundlal, (AIR 1942 AN 147) 
(FB) by Full Bench, that cannot, however, be 
taken as an authority for the proposition that 
a revision under Section 61 (1) must also be 
heard by 2 Full Bench as if it is a rcferenc2 
made either under Section 57 or Section 60. 
There are no words to that effect in Sec- 
tion 61 (D). On the other hand the forum 
for hearing revision is clearly indicated i 
Section 61 (1) of the Act. 







11. Since in this cass the subject- 
matter of the O. P. is only Rs. 12,000/- and 
in any case it does not exceed Rs. 20.000/- 
this revision shall be placed before a learned 
mee Judge for disposal in accordance with 

W. 


Answer accordingly. 
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GOPAL RAO EKBOTE, C. J., A. V. 
KRISHNA RAO AND CHENNA- 
KESAV REDDY, JJ. 


Cherukuru Muthayya, Appellant v. 
Gadde Gopalakrishnayya and otbers, Res- 
pondents. 

Transfer Appeal No. 59 of 1968 and 
Writ Petn. No. 2057 of 1965, D/- 11-10- 
1972, decided by Full Bench on order of re~ 
ference made by Obul Reddy, J. on 8-12- 
1970. 

Index Note: — (A) Madras Estates 
(Abolition ard Conversion into Ryotwari) Act 
(26 of 1948) (as applied te A. P.), Ser- 
tion 56 (1) (9 — Scope and operatien of 
— Application umder Section 56 (1) (e) for 
purpose otter than Sectinn 55 or 56 (D (a) 
or (b) — Section 56 (1) (c) has no applica- 
tion — Civil Suit claimme relief asainst 
order passed om the applieatica is mot kar- 
red. — Ci-Refi— Civ P. C. (1968), Sec- 
tion %). 

Biief Note: —- (A) Whenever a dispute 
arises as to from which ryot the arrears of 
rent are due to the land-holder in regard to 
n particular holding, it is only then that the 
Settlement Officer would decide the question 
as to who the lawful ryot is with a view 
to fasten the liability of arrears of rent due. 
The place where Section 56 occurs, its con- 
textual relationship with Section 55 and the 
purpose of Section 56 read as a whole make 
it plain that the purpose of an enquiry into 
a question covered by clause (c) is intimately 
and integrally connected with Sections 55 and 
56 only. (Para 23) 


Section 56 (1) (c) has no relevance what- 
ever with Section 15. Nor can that provi- 
sion have any relation to Section 11. 

{Paras 25, 27) 

Where an application purporting to be 
made under Section 56 (1) (c) was made for 
the purpose other than those relating to Sec- 
tion 55 and Section 56 (1) (a) or (b), tho 
application was misconccived and ought not 
to be entertained by the Settlement Officer. 
His order in such a case therefore, would 
be without jurisdiction and as a result the 
appellate order of the Tribunal would also 
be an order made without jurisdiction. These 
orders are of no legal effect and would not 
come in the way of instituting a civil suit 
for injunction against interference in posses- 
sion (Paras 37, 38) 

Such a suit can be filed in a civil court 
even though the person in possession may 
not have been granted a patta. Section 9, 
Civil P. C. docs not stand in the way of 
such suit. (1957) 2 Andh WR 204, Overrul- 
ed; (1958) 71 Mad LW 635, Dissented from; 

law discussed. (Para 63) 

J. V. Narayana for D. Venkatappayya 
Sastry, for Appellant in Tr. A. No. 59 of 
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1968 and Petitioner in W. P. No. 2057 of 
1965; K. Jagannadha Rao, B. Anjaneyulu and 
K. S. Prasad, for Respondent Na. J in the 
Appeal and Petn.; 4th Govt. Pleader, for 
ever dents Nos. 2 and 3 in W. P. No. 2057 
of 1965. 


EKBOTE, C. J.:— This appeal is from 
the judgment of the principal District Munsif 
originally filed with the Subordinate Judee, 
Vijayawada but transferred to the High 
Court to be heard along with W. P. No. 
2057 of 1965. 


2. One Guruvaiah had five sons 
and four daughters. The 2nd plaintiff is the 
eldest daughter. One of his sons Nurasaiub 
died issuless. By 1942 there were four share- 
hoiders representing the branches of four 
sons. The contention was that the Ist plain- 
tiffs father was illatom son-in-law of Guru- 
vaiah. As such he was also given one share 
in the partition that took place in 1942. 
The 2nd plaintiff, who had managed the 
estate after the death of Guruvaiah and who 
had lost her husband when she was just 2 
child, was also given half share in the parti- 
tion. 

3. In the partition, two suit items fell 
to the share of the 2nd plaintiff. She cxe- 
cuted a registered settlement deed on 19-9- 
1950 in respect of the first item and exccut- 
ed a gift deed in regard to Item 2 on 20-3- 
1952 in favour of the Ist plaintiff an? put 
him in possession. The 2nd plaintiff hud re- 
served life estate in first iten. She died du- 
ring the pendency of the sutt. On a conten- 
tion that the defendants are trying to int:r- 
fere with the possession of the plaintifis the 
suit for injunction was lald. 


4. The defence set up by the defen- 
dants was that ia the partition properties 
were divided into four shares only among 
the four sons. No share was given to the 
Ist plaintiff or even to the 2nd plaintifl. They 
contended that they are in possession of the 
suit properties and that the settlement decd 
and gift deed are shem and boeus. The 
plaintiffs have no title. Ncr are they in pos- 
session. They further allee2d that sinc: ‘he 
Ist defendant filed an application under Sec- 
tion 56 (1) of the Estates Abolition Aci, the 
Civil Court has no jurisdiction to try the 
suit. The trial Court framed in all ten issues, 
The parties adduced oral evidence. Thry 
marked several documents. On an apprecio- 
tion of this material, the principal Drtrict 
Munsif by his judgment dated 31-3-1965 
held that the suit property had fallen to the 
share of the 2nd plaintifi in a family ar- 
rangement effected in 1942. She also had 
perfected her title over the suit property by 
adverse possession. It was also held that the 
settlement deed Exhibit A-3 and gift decd 
Exhibit A-4 were executed by the 2nd plain- 
tiff in favour of the Ist plaintiff. Jt was 
found that there was no difference in boun- 
dries given in Ex. A-3 and those stated in 
the plaint regarding the first item of the 
sut property. The trial Court also held 
that the plaintiffs were in possession and 
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enjoyment of the suit property sincc the fime 
of partition and family settlement in 1°42. 
The Ist plaintiff has acquired title to the 
suil properties. 

5. In spite of all these findings, the 
trial Court dismissed the suit in reaird to 
Item No. 1 on the ground that the dispute 
between the parties in effect is as to who 
the lawful ryot is and although tre suiit is 
for injunction, it is not a chuim bryord the 
purview of Section 56 of the Act. So the 
jurisdiction of the Civil Court is barred in 
view of the proceedings before the Settle- 
ment Officer. Since the proceedings under 
Section 56 related only to Item No. 1, the 
svit was dismissed to that extent. Jn re- 
gard to Item No. 2, however, it was dec- 
reed. No apnecl is preferred by the dofen- 
cals reeardine Item No. 2. Tt hes there- 
forza become final. The plaintiffs heave pre- 
ferred the enveal in regard to Item 1 only. 

G, At this stage it is convenieni to 
mention that the Ist defendant filed an zp- 
plication under Section 56 (D (c) of the 
E ‘ates Abolition Act, S. R. 66 (1) 45 of 
1970. The Assistant Settlement OWcer dis- 
mised the application on 21-4-1960 on the 
ground that the dispute can be got ccttled by 
a Civil Court. 


T: The Ist defendant preferred Ap- 
peal T. A. S. No. 22 of 1960 to the Fsizieg 
Abolition Tribunal Krishna. The Trtinal 
set aride the order of the Assistart Soile- 
ment Officer by iis order dated 30-7-1903] 
and remitted the case to the Assisiani, Sei- 
tlcment Officer for fresh disposal. 


B. After the remand, the Assistont 
Settlement Officer, Ankopalli allowed ihe ap- 
pliieation by his order doted 2-6-1963. The 
Assistant Settlement Officer found that the 
settlement deed and the gift deed have no 
bearing on the suit properiies. The peü- 
tioner (Ist defendant) therefore was held to 
be the owner of Item 1 and the Astisiant 
Seitlement Officer said “he will therefore be 
granted a ryolwari patta”. 


9, The Estates Abolition Tribunal on 
an appeal by the plaintiff by its orders dated 
2-6-1963 found that the swit land is in pos- 
session of respondent-plaintif in pursuance 
of Civil Court order. Till then it was in 
the occupation of petitioner, Ist defendant. 
It was further found that the two lands are 
covered by O. S. 394/2 and O. S. 394/3. 
Agreeing with the view taken by the Assis- 
tant Settlement Officer, the Tribunal rejected 
the appeal. It is to challenge this concur- 
rent view that W. P. No. 2057 of 1965 has 
been filed. 


19. When the appeal and the writ 
petition came on for bearing before our learn- 
ed brother Obul Reddi, J., he noticed con- 
flict of decisions on the points raised. He 
therefore thought it proper to refer them to 
a larger Bench. The Division Bench, agree- 
ing with the learned Single Judge has refer- 
red the cases to the Full Bench and that is 
how the matter has come before us. 
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11. The first contention to which we 
have te address ourselves is whether an ap- 
plication under Section 56 (1) (c) can lie as 
was €l:d im the precent case, for getling a 
decision ns to who the lawful ryot is, irres- 
pective of the context in which clause (c) 
of that section appears. In order to appre- 
clate the contention that Section 56 is a 
transiicry provision and applies only to cases 
where immediately after the abolition of an 
estate disaulfe arises between the land-holder 
and hie ryois regarding the payment of any 
rent, it is mecessary to read Section 56. 

“(1) Where after an estate is notified. a 
dispute crises as to (a) whether any rent due 
from a ryot for any fasli year is in arrear 
or (Ð what amount of rent is in arrear or 
(c) who the lawful ryot in respect of any 
hoidirs is. the dispute shall be decided by 
the Sct.lement Officer. 

(2) Any erson deeming himself ag- 

grived by any decision of the Settizment 
Officer urder sub-section (1) mzy within two 
months from ihe date of the decision or such 
further time as the Tribunal may in its dis- 
cretion ilow appeal to the Tribunal; and its 
decision shall be final and not be liable to 
be qr- tored in any court of Jaw.” 
Beforc we analyse the section, it is neces- 
sary to bear in mind its contextual relation- 
ship wih other provisions of the Chapter 
in which the section appears. The section ap- 
ears in ihe Chapter headed ‘Miscellancous’. 
Section 35, which is the first section of that 
Chapter, relates to Collection of arrears of 
rent which accrued before the notified date. 
The sesion enjoins that after the notified 
date the Innd-holder shall not be entitled to 
collect any rent which accrued due to him 
from acy ryot before and is outstanding on 
that date. It is the manager who is appoint- 
ed under Section 6 who shall be entitled to 
collect all such rent together with interest 
and co.'s relating thereto. These amounts 
were to be collected as if they were arrears 
of land revenue. These amounts when col- 
lected shail be paid to the land-holder after 
making deductions referred to in that sec- 
tuon. All these amounts are treated as first 
chare upon the land in respect of which the 
amounts are payable. 

12. It is then that Section 56 appears 
and which relates to ‘decision’ of certain dis- 
putes arising after an estate is notified. 

13. Section 57 then declares that 
Peshkash, Jodi or quit rent in respect of an 
estate shall cease to accrue with effect from 
the cnd of the Fasli year immediately pre- 
ceding the notified date. 

14, Section 58 enjoins that a land- 
holder of an inam village which is not an 
inam estate from the notified date shall be 
Jiable to pay annually to the Government 
such Jodi, Kattubadi, or other amount as 
he was liable to pay to the landholder be- 
fore the notified date. 

15. Section 58 (a) directs the stay of 
execution proceedings and setting aside of 
certain court sales and foreclosures, 
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16. Then comes the somewhat rele- 
vant Section 59, the marginal note of which 
reads: ‘Transitional provision in regard to 
other liabilities of land-holder, ete.” It states 
that no claim or liability enforceable against 
the principal or any other Jand-holder or 
other person whose rights stand transferred 
to the Government in pursuance of Section 
3 (b) shall after the notified date be enfor- 
ceable against the interest he had in the 
estate. They shall be enforceable on the 
other hand only against the interim payments, 
the compensation oor other sums payable 
under the Act and against his other pro- 
perty. It further directs the courts not to 
continue the proceedings, if pending, for the 
enforcement of any such claim or liability. 

17. Section 60 then makes provisions 
for absorbing the staff of the abolished es- 
tates. 

18. Section 61 then states that edu- 
cational or chaviteble institutions maintained 
during the prescribed period by the Jand-hol- 
dər may be maintained by the Government 
if they think fit. 

19, Section 63 emeowers ihe Settle- 
mit Oificer to decide the gtesticn relating 
to forests, 

28. Section 64 iben  enjcins thet 
Where a person is entitled to the ownctrsicp 
cr to the possession or occupation of any 
lard or building before the notified date but 
his transferred his right to the possession or 
occupation thereof or has been temporarily 
dispossessed or deprived of his right to the 
occupation and has not lost his right on the 
day of the notification he is entitled to recover 
possession of such property as he shall be 
deemed to be the owner or in possession or 
in occupation of such property. 

21. Section 64-A relates to res judi- 
cata. Section 64-B relates to the saving of 
limitation and Section 65 provides immunity 
to the officers and bars jurisdiction of courts 
in certain cases. 

22. Sections 66, 67 and 68 relate to 
repeals, power to make rules and power to 
Temove difficulties. 


23. Two things come to the surface 
on a survey of this chapter. Firstly apt to 
the heading various unconnected and mis- 
celluneous provisions have been put in this 
chapter. Secondly there is a faciculus of 
Sections 55 to 59 both inclusive which make 
provision for settling the disputes between 
the landholder and the ryots relating to the 
claims of the Jandholder against the ryots 
pending on the date of notification or ari- 
sing thereafter, All these disputes relate to 
the payment of rent or arrears due. Since 
after the abolition of the estate it is taken 
over by the Government, the Legislature ap- 
parently did not want the landholders, whose 
Tight title and interest in their totality were 
abolished and taken over by the Government 
to carry on disputes or litigation against 
their erstwhile ryots. That is why Section 55 
prohibits the landholder from collecting any 
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rent due to him from any ryot. The manacer 
on the other hand is declared to be entitled 
to collect such rents and make them over 
to the Jand-holder after permissible deduc- 
tions. Section 56 has to be read therefore in 
the context of Section 55. It empowers the 
Settlement Officer to decide any of the dis- 
putes mentioned in the section. Clauses (a) 
and (b) relate to arrears of rent due from 
a ryot to the landholder. And clause fe) 
relates to the dispute as to who the lawful 
ryot in respect of any holding is. Clause (c) 
cannot be read in isolation and out of con- 
text with the other clauses of Section 56 (1). 
Clause (c) if so read in the context of the 
two other clauses and keeping in view Sec- 
tion 55 of ihe Act can leave no one in doubt 
that the dispute under cliuse (c) would be 
required to be decided only in regard to the 
disputes covered by clauses (a) and (b). In 
other words, whenever a dispute arises as to 
from which ryot the arrear, of rent arz due 
to the Jandholder in reeard to a ro-ticular 
holding, it is only then that the Secim nt, 
Officer would decide the ouestien as io who: 
the lawful ryot is with a view in feto the, 
Habiliy of isrears cf rent Jue. Clov-2 fe) is: 
nei on indepoudent provi con nor it is o pubs, 
Stanuve provision vho 2 recone and emer ew 
tgavel beyond the pucness of Sections 53 and’ 
56 of the Aci. Th: seciion does 
tulate any independent enquiry and d- scien 
on quesiion covered by clausa (o) vahout 
having any reference to any other provision 
of the Act. The place where Section 56 
occurs, its contextual relat‘onship with See- 
tion 55 and the purpose cf Section 56 read 
as a whole make it plain that the purp ye of 
an enquiry into a question covered by cl. (c) 
1s intimately and integrally connected with 
Sections 55 and 56 only. 


_ 24. Look at it from another point of 

view. If the purpose of deciding as to who 
the lawful ryot is not meant for fastening 
the liability of rent due, then there must be 
some other and independent purpose in em- 
powering the settlement officer to decide the 
dispute under clause (c) of Section 56 (1). 


25. Now there are only two sections 
which empower the Settlement Officer to make 
necessary enquiries and grant patta to the 
persons entitled thereto. Section 15 is one 
section which empowers the Settlement Oih- 
cer to examine the nature and history of a 
land m respect of which the land-holder 
claims a ryotwari patta under Sections 12, 
13 or 14 and decide in respect of which 
lands the claims should be allowed. For de- 
termining the said questions, it is evident 
that it is not necessary to decide any gues- 
tion as to who the lawful ryot is under Sec- 
tion’56 (1) (c). Section 15 read with Sec- 
tions 12 to 14 provide a complete code in 
themselves for the purpose of grant of patta 
to the land-holder. Section 15 makes the 
decision of the Tribunal final and it is not 
liable to be quashed in any court of law. 
Section 56 (1) (c) therefore has no relevance 
whatever with Section 15 of the Act. 
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26. The next section is Section 11. 
That section declares lands in which ryot is 
entitled to ryotwari patta. The section does 
not indicate any procedure for the grant of 
such patta. Nor it invites any application 
for that purpose. It is well known that in- 
guiry under Section 11 can commence suo 
motu or on an application of a ryot. Sec- 
tion 11 impliedly empowers the Settlement 
Officer to decide firstly that the land in ques- 
tion is a ryoti land and secondly that a par- 
ticular ryot is entitled to the ryotwari patta 
of such a land. The question whether a par- 
ticular land is a ryoti land or not is a juris- 
dictional question, decision upon which de- 
pends the jurisdiction of the Settlement Offi- 
cer to grant patta. Any determination of 
such preliminary question is not conclusive. 
It is always open to judicial review and can 
be questioned in a civil suit. Section 11, un- 
like Section 15, does not make an order under 
that section final and does not prohibit that 
being questioned in a court of law. 


AT: The question then is can Sec- 
tion 56 (1) (c) be connected with Section 11? 
We do not think there is any possibility or 
justification for connecting that section with 
Section 11. If the legislature wanted to 
make the decision under Section 11 final and 
not open to any question in court of law, 
nothing could have been easier than to say 
so in Section [i itself as is said in Section 
15. The fact that the Legislature did not 
want to clothe orders under Section 11 with 
finality is patent. If the scheme and pur- 
pose of the Act are kept in view, it would 
be plain that while the legislature wanted 
every dispute between the State and the land- 
holder and between the land-~holder and his 
ryots to be finally decided only under the 
Act, it did not think it necessary or even 
desirable to allow the disputes of title be- 
tween the rival ryots to be finally decided 
under the Act except for the purpose of Sec- 
tion 15 as mentioned above. Thus if the pur- 
pose and scheme of Section J1 is borne in 
mind, it will not be difficult to reach the 
conclusion that Section 56 (1) (c) has no rela- 
tion whatsoever with determination of any 
question under Section 11. They are inde- 
pendent and mutually exclusive provisions. 
They do not supplement each other. Their 
scope of operation and their effect are cn- 
tirely different. We are therefore satisfied 
that Section 56 (1) (c) can have no relation 
to Section 11 but it is closely related to the 
other clauses of Section 56 (1) read with 
Section 55 of the Act. 


28. With due respect to the learred 
Judge who said in Chigurupati Venkatasub- 
biah v. Ravi Punnayya, (1957) 2 Andh WR 
204, that dispute envisaged in Section 56 js 
in relation to grant of patta under Scction 11 
and that the machinery for the grant of 
patta is set up in Section 56, we find it 
dificult to agree with him. 

29. In K. Madurai v. M. Madurar, 
AIR 1969 Mad 14, Alagiriswami, J., held that 
the power of the Settlement Officer under Sec- 
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tion 56 to decide who the lawful ryot in res- 
pect of any holding is, is only for the pur- 
pose of the other two clauses, that is, for 
the purpose of realisation of the arrears of 
rent and not for the purpose of issuing 
patta. 

30. In Appanna v. Sri Ramamurthy, 
1958 Andh LT 491, the second appeal had 
arisen out of a suit filed by the land-holder 
for recovery of rent alleged to be due from 
the tenant.. The facts reveal that the rent 
was due for the year 1948-49 as well as for 
the years 1949-50 and 1950-51. The defence 
was that since he is a ryot, the plaintiff- 
land-holder had no right to collect rent from 
him and that the District Munsif had no ju- 
risdiction to entertain the suit. The Bench 
held that Section 56 confers on the Settle- 
ment Officer jurisdiction to decide whether 
a person is a lawful ryot. or not and the 
two other disputes referred to in that sec- 
tion. It was held that when a statute con- 
fers a power on any person, for public pur- 
poses. if the mode of redressing the injury 
is pointed out, the jurisdiction of the ordi- 
nary courts is ousted. And where a special 
tribunal is appointed to determine question 
as to rights which are the creation of that 
Act, then the Tribunal’s jurisdiction to deter- 
mine those questions is exclusive. 


31. In the course of the judgment, 
their Lordships at page 498 considered the 
argument that the disputes raised do not 
come under Section 56 of the Act. The 
arpument was repelled. While repelling that 
contention, their Lordships referred to an 
observation made by Rajagopala Ayyangar, 
J.. in Arunachalam Chettiar v. Narayana 
Chettiar. 1957-1 Mad LJ 183. The observa- 
tion reads: 


“The entire argument of the Tribunal is 
rested on the collocation of the words ‘dispute 
arising after an estate is notified’. In the 
first place, Section 56 occurs in the chapter 
headed ‘Miscellaneous’. Its position is just 
after Section 55, which deals with collection 
of arrears of rent by the Jand-holder after 
the notified date. Sub-sections (a) and fb) 
of Section 55 (J) refer to disputes which 
might arise in connection with the liability 
of the ryot to pay rent or ifs quantum. A 
reference to Section 55 would show that the 
liability for the rent or its quantum may be 
in respect of a period anterior to the notifi- 
cation. If Section 56 were to be the ma- 
chinery for deciding the disputes in relation 
to the rent payable for faslis 1356 and 1357 
it would follow that the disputes referred to 
in the onenine words of Section 56 (1) would 
not exclude disputes whose origin was earlier 
than the notified date but which have conti- 
nued since then. If. therefore, a dispuie in 
relation to mattcrs mentioned in Section 456 
(1) (a) and (b) would take in disrutes oriei- 
nating earlier than the notified date but con- 
tinuing even afterwards. the nature of the 
dispute rcferred to in sub-clause (c) of Sec- 
tion 56 (1) would not be different. In my 
Opinion, the proper construction of that sec- 
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tion is to hold that all disputes which are 
factually present after the notified date come 
within the jurisdiction of the Settlement Off- 
cer and within Section 56 (1). Disputes 
which are excluded are only those in regard 
to which there have been binding adjudica- 
tions by the ordinary Courts before that 
date or matters pending before other autho- 
rities before the notified date. In regard to 
all others, the dispute ‘arises’ after the noti- 
fied date within the meaning of Section 56 (1) 
if notwithstanding its having originated at 
an earlier date it continues thereafter, for 
the dispute is a difference which exists until 
it is settled and it is the existence of the dis- 
pute that is referred to in the section and not 
its origin. In this view the order of the 
Abolition Tribunal, Madurai, in R. A. No. 
373 of 1954 is set aside as erroneous.” 


32 The learned Judges entirely agreed 
with the aforesaid observation. 


33. The abovesaid observation would 
support the view which we have taken about 
the scope and operation of Section 56 of the 
Act. 


34. in Adakalathammal v. Chinnayan 
Panipundar, 1959-1 Mad LJ 314 = (AIR 
1959 Mad 447), Rajamannar, C. J. said 


that clause (c) of sub-section (1) of Sec- 
tion 56 of the Act should be read along 
with the other provisions of the Act and 
the rights and privileges conferred by or 
under the Act. 


35. Since the function of Section 56 
was of a transitory character and if the sec- 
tion has outlived its utility in reference to 
certain estates abolished then that section 
cannot be pressed into service at all. That 
is why the Madras Legislature repealed Sec- 
ae 56 by the amending Act XXXIV of 


35. We are unable to agree with the 


view expressed by Ramaswami. J. in Pachai 
Ammal v. Anguswami Grammani, (1958) 71 
Mad I.W 635. That was a case in which 
the plaintiff based her title on the patta 
granted by Zamindar of a ryoti land. The 
defendant also claimed that the patta was 
granted by the  Zamindar to him and 
others. It was held that under Section 56 (1) 
(c) and Section 56 (2) of the Act Civil Court 
is impliedly barred from trying this question 
and the proper forum is the Settlement Offi- 
cer under Section 56 of the Act. We have 
observed that to such a case Section 56 does 
not apply. 


37. For the aforesaid reasons, we are 
satisfied that Section 56 (1) (c) is not an 
indenendent or substantive provision uncon- 
necied with Section 56 (1) or Section 55 of 
the Act. No enquiry into the questions 
covered by Clause (c) therefore cnn be made 
if its purpose is not related to Section 56 (1) 
and Section 55 of the Act. Since in this 
case, the application was not made for the 
purpose of Section 55 or Section 56 but was 
made for purposes other than these, the ap- 
plication was misconceived and ought not 
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to have been entertained by the Settlement 
Officer. His order therefore is made without 
jurisdiction and as a result the appellate 
order of the tribunal would also be an order 
made without jurisdiction. These orders are 
of no legal effect. 


33. We then come to the second con- 
tention that unless and until a patta 15 
granted under the Estates Abolition Act, no 
suit for possession or injunction by a per- 
son who claims dispossession or non-inter- 
ference in his possession can lic. In so far 
as this argument stems from Sec. 56 (1) (c) 
of the Aci, we have already dealt with the 
scope and extent of Section 56 and since we 
held that the order made under Sec. 56 (1) (c) 
is ineffective that order would not come in 
the way of instituting a civil suit for injunc- 
tion. The other contention in this behalf was 
that under Section 3 of the Estates Aboli- 
tion Act the entire estate stands transferred 
to the Government and vests in them free 
of all encumbrances. The Government be- 
comes the absolute owner of all the Jands 
in the estate. Unless’ the Government grants 
patta and confers title on any person 
under the Act, he cannot institute a suit for 
injunction in order to protect his possession. 


39. Now the aim and object of the 
Estates Abolition Act as seen from the pre- 
amble is threefold. Firstly it provides for 
the repeal of the permanent settlement. 
Secondly as a necessary result of the repeal. 
the rights of Landholders in permanently sel- 
led and certain other estates are acquired 
by the Government and thirdly to introduce 
ryotwari settlement in the estates thus abo- 
lished and taken over by the State of 
Andhra Pradesh. 


49. The central section which seeks 
to achive the first two objects is Section 3. 
It speaks out the consequences of notifica- 
tion of estate. Save as otherwise expres.ly 
provided in the Act on and from the notifi- 
e date, the following consequences would 
ow. 


4i. Firstly the entire estate included 
in the assets of the Zamindari estate at the 
permanent settlement and all communal and 
poramboke lands, other non ryoti lands, 
waste, pasture and lanka lands, forests, 
mines ets. shall stand transferred to the 
Government and vest in them free of all 
encumbrances. 


_ 4&2. It is pertinent to note that there 
is no mention of ryoti lands in the list of 
properties which stand transferred to and 
vest in the Government. The expression 
“other non ryoti lands” which stand trans- 
ferred to the Government and non-mention 
of ryoti land in Clause (b) of Section 3 is 
not without significance. 


43. Secondly the effect of Section 3 
is that all rights and interests created in or 
over the estate by the principal or any other 
Jandholder before the notified date as against 
the Government cease and determine. The 
necessary implication of Cl. (ce) is that rights 
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and interests thus created may operate 
apainst the principal or landholder although 


they cease and determine as against the 
Government. 
44, Thirdly the Government is m- 


powered to take possession of (a) the estala 
and (b) all accounts cete., relating to the 
estate which the Government may rcquire 
for the administration thereof. 


45. The proviso to that clause hov- 
ever inhibits the Government from taking 
possession from any person if they cons‘da2r 
that he is prima facie entitled to patta. Such 
person may be a ryot or he may be a lond- 
holder who is entitled to patta. In other 
words, 2 ryot who jis entiiled to patta under 
ection 11 of a ryoti land or a Jand-holder, 
who is entitled to such patta of a privats 
land ander Section 15 of the Act sbalil not 
be disnocsessed. What is plein is that while 
clivss (b) excludes ryoti lands from h2rg 
tronsf2rred to and ves: in the Governmert. 
Chura (d) prohibits the Government from 
di soscesing rycis who prime fneie are ez- 
ti.f2d to a potia of a ryoti hnd. 

ae Fourthly, cloves (2) declares thot 
the priecipsl of ihe land-halder, who è mth gs 
shoud transferrad under cl. (b) or czwo and 
damas under el. (c) sre ceviled only *q 
ecrmensation from the Government ndr 
the Act. It is relevant to nete that far ina 
richt, title or interest of a ryot in a moti 
lind <ince not transferred to the CGoveérn- 
ment or determined as against the Gaverm- 
ment, clause (e) does not provide for any 
compensation. 


47. Fifthly the relationship of land- 
holder and ryot as between them stand ex- 


tinguished under clause (f). What the under- 
lined words mean is that while the rclation- 
ship of a ryot as such with the landholder 
is extinguished, his relationship with the Gov- 
ernment jis established the moment ryoti 
Innds in the estate are converted into ryot- 


wari settlement. That is made clear in 
clause (g). 
49. Finaly clause (g) declares that 


rvots in the estate and persons holding under 
them chall as against the Government be en- 
etitled only to such rights and privileges ag 
are recognised or conferred on them by or 
under the Act. One must necessarily note 
the words “recomnised or conferred” used 
in the said chiuse. What follows is that in 
recard to ryoti Jands in an estate, no right, 
titls or interest of a ryot stands transferred 
and vest in the Government. The relation- 
shin of the rvot is extinguished. The rela- 
tionshin of the rvot as a pattadar under 
Scction TE is established with the Gevern- 
ment. The person i.e.. the ryot who prima 
fo-ie 19 enlitled to potta cannot be dispos- 
sess2qd and since no right of his has heen 
acauired by the Government he is not paid 
any compensation. He gets patta in pursu- 
ance of the realisation of the third object of 
the Act, that is to say, introduction of a 
ryotwari settlement. The Act does not al- 
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low the Government to acquire the ryoti 
lands and then allow it to grant the same 
to or assisen the lands thus acquired to any- 
one the Government chooses. On the other 
hand, the ryoti lands are not acquired nor 
any compensation is paid. The pre-existing 
right of 2 ryot is recognised by the Act and 
that is why he is neither dispossessed nor left 
to the mercy of the Government but is dec- 
lared entitled to a patta in recognition of his 
rights in the ryoti land and is conferred with 
a patta co as to establish the relationship 
with the Government in a ryotwari settle 
ment. 


49. What becomes thus plain is that 
even the property mentioned in clause (b) 
stands merely transferred to the Govern- 
ment and vest in them. No qualifying words 
such as “absolute transfer” or “absolute vest- 
ins” arc used in the section which sometimes 
are feund used in sam2 of ths judements, 
The deivittion of the word ‘estate’ eiven in 
scctton 2 (3) of the Act is relevant. It is 
that esic’2 which stands transferred to and 
vest in ibo Government, Tt is the rivht, title 
and infost of the land-holder which c*and 
fransferred and vest in the Government. 
niebts ard interests cated by the hnd- 
Folders i> or over ihe estate cease and deter- 
mne the landholders, whess rinis have 
thus been transferred and cetsrmined, are 
pud compensation and their relationshin with 
the ryois is extineuished. Thus a triarular 
relationship is declared in the process of abo- 
littien cf an estate and its conversion into 
a ryotwari settlement. What must follow is 
that in so far as the ryots ore concerned 
their riehis in the ryoti land have been re- 
comnised and are not extinguished ond their 
relationship with the Government is establish- 
ed under the Act. It would not therefore 

e correct to contend that their old rights 
have been extinguished and when patta is. 
granted new mnghts are conferred on them. 
Any such contention would not only be in- 
consistent with the express aims and objects 
of the Act but would be quite contrary to 
Section 3 and other provisions of the Act. 
It would be contrary to the scheme which 


is spellzd out in Section 3 of the Act as dit- 
cussed above. 


_ 59. In support of their contention 
reliance was placed by the respondents on 
some decisions of this Court. We will deal 
first with the Jatest case which takes. if we 
may say s0 an extreme view and supports 
the contention advanced before us. 


_ St. In Someswaraswamy Varu v 
Srirajitam, (1971) 1 Andhra WR l4 tha 
plaintiff, a darmilla inamdar, leased out the 
lends te a particular person in fhe veir 1900. 
Subseausntly these lands continued to be in 
the possession of the oririnal lecsea’s suc- 
cessors-in-interest and their cultivatine tenants 
who were defendants in the suit, After the 
estate in which lands were situated was abo- 
lished and taken over by the Government, 
the plaintiff filed the suit for possession. The 
defendants contention was that they have 
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occupancy rights and are entitled to pattas 
and therefore the jurisdiction of the Court 1s 
barred by Section 56 of the Act. The learn- 
ed Judges held that after the notified date 
the plaintiff ceased to have title. As per Sec- 
tion 3 the fenanis have a right to continue 
in possession until their claims are adjudi- 
cated upon by the Settlement Officer. Theo 
Bench further observed that Section 56 has 
token out the jurisdiction of the civil court 
with regard to the disputes mentioned there- 
in. The dispute was not a question relating 
to who has the lawful title to ihe land as 
title vested only in the Government, but as 
to who is Inwfully enticed to a patta, the 
question relating to the pranting of patia as 
between the landlord and the tenant is a 
question to be decided by the Settlement 
OMcer under Sections 11 and 12 of the Act. 
The Bench consequently held; 


“Until that is determined (question of 
patta) and ihe plaintiffs succeed in getting 
tte patta in their favour, they have no right 
to recover pessession from the defendanis, 
wno are now ia possession. Only when their 
mht is so declared and possession is denied 
te them, they can resort to a Civil Court. 
Until then their right for possession does not 
rier It is premature for them to file suit 
fer recovery of possession now. Their 
main relief for possession depends eitirely 
on thcir right to the issue of a patta. There- 
fore they must first approach the Settlement 
Officer for a patta and having obtained it, 
then sue for possession in a Civil Court.” 


52. With great respect we find our- 
selves unable to arree with some of the rea- 
sonings of the learned Judges. Once it is 
found that that was a dispute between a 
Jand-holder and his tenant, we fail to see how 
Section 56 (1) (c) was applicable. Even 
Otherwise the scope of Section 56 us Jaid 
down by us above does not prohibit a suit 
for possession by a landlord against a tenant 
provided no other provision comes in the 
way of such a suit. In so far as the reason- 
ing relates to Section 56, we find it difficult 
to agree with the same. 


53. Section 11 was also not applic 
able because that was not a dispute between 
the two ryots claiming patta of a ryotwari 
hnd. The inamdar sued on the basis of his 
title while the tenant claimed occupancy 
rights and his right to get patta under Sec- 
tion 11 of the Act 


54, Under what provision of the Act 
that is to say whether Sections 12, 13 or 14 
of the Act, the inamdar had claimed the 
patta treating it as his private land is not 
clear. What is, however, plain is that under 
Section 3, the estate stood transferred and 
vested in the Government. The inamdar, if 
he had any right to get patta under the 
Act, could have got the patta only under 
Section 15 of the Act. The real question 
therefore in that case was whether a land- 
holder inamdar without acquiring a patta 
under Section 15 of the Act can institute a 
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suit in the presence of Section 15, for pos- 
session against his tenant who claim. oc. u- 
pancy rights and his right to continue io 
possession and grani of patta under Sec- 
tion 11 of the Act. 


55. We do not propose to consider 
the correctness or otherwise of the said deci- 
sion on ihat basis as we are not concerned 
in the present case with any such question. 
The present dispute is not between the land- 
holder and his ryot but is a dispute be- 
tween two rival ryots claiming title and patta 
to the land in question. The said dec’sion 
therefore is not applicable to the facts of 
the present case. 


54. It is relevant io notice that sun- 
port for the view token is sought from 1958 
Andh LT 491 equal to 1958-1 Andh WR 420. 
We have already referred to this case. Ve 
have noticed that thet case  sauarely falls 
within the purview of Section 56 (1) as the 
cuit was for rent insiifuted by the Iand-hol- 
der against his ryots. In view of Sections 55 
and 56, the Court rivhily held that the Civil 
Court had no jurisdiction to entertoin the 
suit. This decision cannoi be said to be an 
authority for the view thai clause (c) of Sec- 
tion 56 (1) applies to cases independent of 
Sections 55 and 56. On the other hind, it 
Supporis the view which we have taken of 
Section 56 (1) (c) of the Act. 


57. The next case to be considered is 
Manikyamma v. State of A. P., 1965-1 Andh 
LT 301. Chandrasekhara Sastry, J., soid 
that the effect of Section 3 is that all the 
Tights of ryois cease and the same would 
vest absolutely in the Government. The cid 
tenure is abolished and thc new one is erant- 
ed under the Act. The rew right which is 
the creation of the Act can be claimed un-ler 
the Act. In so far as the right to cbtain 
a ryotwari patta under Section ii is concern- 
ed, undoubtedly it is a rieht created by the 
Act. But we do not agree with the view that 
the rights of ryots are extinguished, and they 
vest absolutely in the Government. We ure 
of the view that the old rieshts of the ryots 
are recognised and it is only in rececnition 
the pre-existing right that patta is grant- 
e 


58. The following decisions which 
more or less use the same language will have 
to be considered in the light of what is 
Stated above: Venkateswara Rao v. Kamala 
Devi, 1963-1 Andh LT 309; Rao Gopal Rao 
v. Official Receiver, 1962-1 Andh LT 14 and 
State of Madras v. Karuppiah Ambalam, 
1959-1 Mad LT 185. 


59. We do not propose to deal with 
them separately as the same criticism as 
mentioned above would apply to them. 


69. The learned Advocate for the res- 
pondent strongly relied upon the following 
two Supreme Court decisions: Rana Sheo 
Ambar Singh v. Allahabad Bank, AIR 1961 
SC 1790 and Shivashankar v. Baikunth, ATR 
1969 SC 971. We do not, however, think 
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that these decisions provide any analogies to 
the present case. The first was under the 
U. P. Act the language of which in material 
respects was different. The second was relat- 
ing to Bihar Land Reforms Act, the langu- 
age of which is far removed from the langu- 
age of Sec. 3 of the Act. As is seen the vord 
“vest” does not necessarily mean the vesting 
of title nor the word ‘transfer? means ab- 
solute transfer of title or rights. The trans 
fer and vesting in regard to the lands men- 
tioned in clause (b) can be for the purpose 
of administration and ultimate conferment of 
pattas on the land-holder. We have already 
said enough about the ryoti lands. 


Gi. Our view finds considerable sup- 
port from the following decisions: Venkniah 
v. Subbarama Sastry, 1959-2 Andh WR 539; 
State of A. P. v. Lakshminarasimha Raju, 
196) Andh LT 633: Venkata Subba Rao v. 
St t2 of Andhra Pradesh, 1961-2 Andh WR 
329: Ramulu v. Appala Naidu, 1969-2 Andb 
LT 303 and Neelakanteswararaju v. Man- 
gamma, AIR 1970 Andh Pra 1 (FB). 


62. The Madras High Court has also 
taken the same view in the following two 
decisions: Adakalathammal v. 9 Chinnayan 
Panipundar. ATR 1959 Mad 447 equal to 
1659.1 Mad LJ 314 and Sanjeevi Naicker V. 
Sbinmusa Udayar, 1965-2 Mad LJ 204. 


63. What follows is that when fhe 
pre-existing rights have been recognised under 
th: Act and a ryot in possession of the land 
cznnot be disnossessed if he is found prima 
f.cie entitled to patta, it will be unrealistic 
to say that any such person, if dispossessed, 
or is threatened with dispossession cannot ins- 
titute a suit to protect his right of posscs- 
ston, The abovesaid decisions in our vicw 
rithtly take the view that such a suit can bə 
filed in a Civil Court even though the per- 
san in possession may not have been grant- 
ed patta. Section 9, Civil Procedure Code 
dacs not stand in the way of such suit. We 
ere therefore satisfied that the suit which the 
nlaintiff in possession has filed was quite 
coenisable by the Civil Court and was not 
harred by any provision of the Act. fn a 
way Section 64 of the Act supports the vicv. 
Tt is unnecessary to consider what judsemenis 
ef Civil Court or tribunal operate as res 
dicata as that question does not arise in 
the instant case in the view which we have 
taken. (The judement then discussed the 
merits of the cases in the writ petition ond 
nroneal in paras 64 to 72 and finally allowed 
them.) 


Petition and appeal allowed. 
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GOPAL RAO EKBOTE, C. J. AND 
LAKSHMAIAH, J. 


The Commissioner of Excise, Board of 
Revenue, A. P., Hyderabad and others. Ap- 
pellants v B. Bhogeswara Rao and others, 
Respondents. 


Writ Appeal Nos. 433 and 464 of 1973, 
D/- 7-8-1973. 


Index Note: — (A) Andhra Pradesh 
Excise Act (17 of 1968), Sec. 72, Rules neder 
— Andhra Pradesh Denatured Spirit and 
Denatured Spirituous Preparations Rules 
(1971) Ruts 12 — Denatured Spirit licence 
in Form D. S. XI — Renewal of — If re 
duction im quota permissible. (Andhra Pros 
dech Reeiifed Spirit Rules (1971), Rule 23). 

Brief Note: — (A) The Act is not mere- 
ly a revenue legislation since violaticn ef its 
provisions or the Rules or the conditions of 
the licence is made penal. It controls pro- 
duction, manufacture, possession, transport, 
purchase and sale at all stages. This con- 
trol includes the power to fix quotas as also 
prioritics. Though for rectified spirit this 
fixation is expressly provided, for denatured 
spirit it is available by necessary implication 
from conditions Nos. 4 and 5 of the licence 
Form D. S. XI issued under Rule 12 read 
with the other provisions of the Act and the 
Rules. To effectuate this the authcrily can 
impose cuts in the supplies of these commo- 
dities. Thus reduction in quota doring rocne- 
wal of denatured spirit licences is permis- 
sible. W. P. No. 5931 of 1972, D/- 14-3-1973 
Overruled. W. P. No. 4991 of 1972 and 
W. P. No. 4820 of 1972, Reversed. 

(Paras 4, 5, 27, 3% and 35) 

Intex Ncte — () Andhra Pradesh Ex- 
cize Aci (17 af 1853), Section 1 — Providens 
of the Aci if bed cogaint Article 14 Consti- 
tution — (X-Ref:— Coenstitetion of India, 
Artisic [4 (Andhra Predesh Denctored Spi- 
mt ecd Weatered Snirituous Preparcticens 
Rules (C7). “ale 1) (Archra Pradesh Recti« 
Godt Sriti kes (1971ħ Rule 1). 


Brief Nolte: — (B) The scheme of the 
Act, ifs provisions ard the rules provide a 
guideline to determining priorities in respect 
of the commodities dealt with by the Aci as 
also ta “xing the quota for licences under 
the Act. Thus the Act or the Rules are not 
violative of Article 14 Constitution. (Para 33) 


Incex Notes — (C) Andhra Pradesh 
Denatured Spirit ard Denatered Spirituony 
Prenarctisys Retes (1971), Rule 12 — Licence 
for denatured spirit — Fixation of quota — 
Who car do it. 


Brief Note: — (C) As quota has to be 
fixed and mentioned in the licence issued 
under Rule 12 as also in the transport per- 
mits the authority issuing the licences and 
the permits has the power to determine the 
quota also. (Para 34) 
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Govt. Pleader, for Excise matters, for 
Appellants in both the Appeals; K. B. Krishna 
Murty, for Respondents in both ‘the Appeals. 

GOPAL RAO EKBOTE, C. J:— 27 
licensees belonging to three Districts having 
different quotas of denatured spirit allotted 
to them have joined in filing W. P. No. 4991 
of 1972 out of which W. A. No. 443 of 1973 
arises. They have sought the relief of issue 
of a writ of mandamus directing the respon- 
dents to renew D. S. XI licences for the year 
beginning from 1-10-1972 for denatured spi- 
Tit without imposing any cut as per the di- 
rection of the Board of Revenue. These 
petitioners manufacture French Polish from 
the denatured spirit. 

2. W. P. No. 4820 of 1972 has been 
filed by the petitioner to renew similarly its 
licence for the same year without any cut in 
its quota previously allotted for the same 
year for rectified spirit or in the alternative 
denatured spirit. W. A. No. 464 of 1973 
arises out of that petition. 

3: Both these writ petitions were re- 
sisted by the State Government amongst 
others on the ground that the overall equi- 
pment of the State for a year is 426 lakhs of 
denatured snirit rectified spirit, whereas the 
expected production was only 297 lakhs. In 
view of the shortage owing to different rea- 
sons of molasses and alcchol the State Gov- 
ernment had to arrange the quotas in order of 
priorities as the denatured spirit is required 
for various purposes. Keeping in view the 
realities of the situation regarding produc- 
tion and bearing in mind the priority so al- 
lotted cut in the allotment of quotas was di- 
rected to be made ranging from 30% to 75%. 
Since manufacture of French Polish is of the 
lowest priority, it was given a cut of 75% 
in the previous allotment. 

4, The learned Judge allowed the 
writ petitions and issued mandamus holding 
that there is no provision of-Jaw either in 
the A. P. Excise Act or the rules framed 
thereunder empowering the Government 
to regulate the sunply and distribution of de- 
natured spirit. The State Government there- 
fore neither can refuse the renewal of licente 
nor refuse transport permits by cutting dovan 
the quantity of denatured spirit applied for 
Iby the petitioners. 

5. . In these appeals, the principal 
question is whether the State Government 
has power to fix reduced quota while renew- 
ing the licences regarding denatured spirit 
and then issue transport permits accordingly. 

6. Now Section 2 (21) of the Act in- 
cludes denatured spirit as well as rectified 
spirit within the definition of liquor. Any 
other intoxicating substance which the Gov- 
ernment declares to be liquor is also includ- 
ed therein. 


7. Section 2 (19) also defines the term 
‘intoxicant” to mean any liquor as defined in 
clause 21 or any intoxicating drug as defined 
in clause (20). 

8. Before we Jook to the other provi- 
sions of the Act, it is well to remember that 





Excise Commr. v. B. Rao (Ekbote C. J.) 


[Prs. 1-13] A. P. 93 


the preamble of the Act indicates that this 
Act relates to the production, manufacture, 
possession, transport, purchase and sale of 
intoxicating liquor, and drugs, the levy of 
duties of excise and countervailing duties on 
alcoholic liquors etc. 


9, Section 11 empowers the Govern- 
ment to prohibit the transport of an intoxi- 
cant from one area to any other area. It 
also prohibits the transport of intoxicant of 
any quantity exceeding the one prescribed 
either generally or for any particular area. 


10. We then comc to the most rele- 
vant provision for our purposes i.c., Sec- 
tion 12. It relates to the grant of permits 
for transport of intoxicants. The section 
firstly says that a general permit shall be 
issued only to persons licensed under the 
Act. The permit may specify the maximum 
quantity of intoxicant that may be transport- 
ed at any one time. Such a permit for the 
transport of intoxicant may be either cercral 
for definite periods and kinds of intoxicants 
or special for specified occasions and prti- 
cular consignments only. Every permit shall 
specify the things enumerated in sub-section 
(3). One of the requirements is to mention 
the quantity, strength and description of into- 
Xicants for which the permit is jssucd. 


Ai. We then proceed to Section 14. 
The section empowers the Governrmcni to 
specify by notification the maximum quantity 
of any intoxicant which a person may have 
in his possession. Sub-section (2} enjoins 
that no person shall have in his possession 
any intoxicant in excess of the quantity so 
specified, except undcr the authority and in 
accordance with the terms and conditicns of 
a licence or a permit granted by the autho- 
rity. 

12. Section 15 then prohibits every 
person from selling or buying any intoxicant 
except under the authority and in accordance 
with the terms and conditions of a licence 
pranted for that purpose. 


13. This short survey of the preamble 
and the said provisions of the Act would 
indicate that the intention of the Legislature 
manifestly is to control and regulate the 
intoxicants right from the stage of produc- 
tion down to the stage of purchase and sale 
as well as their possession. The scheme of 
the Act is not meant merely for the collec- 
tion of the excise duties and countervailing 
duties although the Act provides for such 
levies. The intoxicants being a rare com- 
modity and capable of having deleterious and 
disastrous effects on the morals and health 
of the members of the society is clearly in- 
tended to be controlled and regulated which 
power includes as is seen the power to pro- 
hibit their transport from one area to another. 
Thus the intoxicants can neither be trans- 
ported without permits nor they can be 
manufactured, nor they can be possessed, 
purchased or sold without obtaining neces- 
sary licences and transport permits in that 
behalf. Once this basic principle underlying 
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the Act is borne in mind, then it will not be 
dificult for the Court to answer the ques- 
tion posed in this enquiry. 

14. There are two sets of Rules made 
under Section 72 of the Act. One is ‘the 
Anchra Pradesh denatured Spirit and cera- 
tured Spirituous Preparations Rules, 1971” 
acd the other “The Andhra Pradesh Rectificd 
Spirit Rules 1971.” 

43, Rule 2 (c) of the denatured Spirit 
Rules defines the term ‘denatured spirit’, 

16, Rule 5 puts an embargo on the 
pessession of denatured spirit etc. in excess 
of ihe quantities mentioned therein and with- 
out a licence or a permit. 


17. Similarly Rule 6 prohibits ever; 
person from transporting denatured spirit iC. 
in cxeess of quantities specified in Rrk: 5 
excent under a transport permit. 

as Rule 9 then relnics to sale cf 
cenavured spirit etc. and prohibits sale with- 
oul 1 licence. 


12. We then come to Rule 12 which 
specifically relates’ to licence for po‘scssion 
ard use of denatured spirit in manufaciure 
ef Urerch Polish and Varnish ete. Such a 
liccrce js issued in Form D. S. XI. The 
licensee can get his supplies from the distil- 
lery which is manufacturing denatured spirit 
er a wholesale licenses in Form D. S. VII or 
{rom source outside the State under an import 
permit. 

23. Rule 16 prescribes the procedure 
fer obtaining licence. It prescribes what is 
kiicwn as Sugar year and a licence is granied 
crly for a year. It empowers the Excisa 
Superintendent to make enquiries for verilica- 
ticn of the details stated in the application 
and also such other enquiries as may be 
necessary. On being satisfied that conditions 
for the grant of the licence have been com- 
plied with the authority may grant the licence. 


21. Rule 17 relates to renewal of 
licence and Rule 18 pertains to amendment to 
licence and Rule 19 concerns itself with the 
cancellation and suspension of licence. 


22. Form D. S. XI of licence for pos- 
session and use of denatured spirit in manu- 
facture of French Polish and Varnish etc. 
prescribed under Rule 12 specifically enjoins 
that the licence shall be subject to the condi- 
tions mentioned therein. Condition No. 4 
which is every relevant reads :— 


“The quantity of denatured spirit, methy- 
lated spirit, methyl alcohol possessed at any 
one time and that used and consumed under 
the licence shall not exceed 25 per cent. of 
the quantity allowed for the year” (Emphasis 
is ours). 

23. Column No. 2 prescribed in condi- 
tion No. 4 then mentions the quantity of the 
denatured spirit that may be used in a year 
or the period of currency of licence for manu- 
facturing purposes. 


24. Finally condition No. 5 expressly 
states that the licensee shall abide by the 
special terms and conditions, if any, which 
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the commissioner may impose with regard to 
each such sanction. 


25. The second set of rules relate to 
rectified snirit. It is pertinent to note that 
Rule 21 emnowers the licensing authority to 
amend cr olter the licence or may issue a 
new licence imposing further conditions. 


2.0. Rule 23 authorises the Commis- 
sioner to impose such restrictions or to fix 
such quotas as might be necessary on the 
quantity of rectified spirit to be allotted to 
the Jicers723 depending on the availability, 
the demind for rectified spirit and the need 
for equit bls distribution of rectified spirit in 
different local areas and also depending upon 
the use for which it is intended. 


Alo What emerges from the provisions 
sf the Act read along with the Rules is that 
the denaturad snirit as well as the rectified 
spirit is a cenircled and regulated commodity. 
The auinori‘y is empowered to fix quotas re- 
garding rectified spirit in view of the con- 
siderations mentioned in Rule 23. Likewise 
quantity allowed for the year has to be 
ceiermired in regard to denatured spirit. It 
may be ‘that Ike Rule 23 of the Rectufied 
Spirit Ru'cs, there is no express rule in the 
Denatured Spirit Rules fixing the quotas in 
view of certain considerations. Nevertheless 
by neces‘sry implication which arises from 
condition No. 4 incornorefed in Form D. S. 
XI prescr‘bcd under Rule 12 of the Denatured 
Spirit Riles, the quantity allowed for the, 
car musi bave to be determined and referred) 
to in the licence: otherwise condition No. 4! 
would be ircficctive. Thus Sections 13 to 154 
boih inclusive if read with the relevant Rules 
regarding beth the said commodities, no one 
can be left in doubt that the quotas regarding 
both the commodities can be fixed in the 
licences. 


28. We have already referred to the 
scheme of the Act. The meaning of Sec- 
tions or Rules can be determined, not so much 
by reference to other individual provisions 
of the statute, as by the scheme of the Act 
regarded in general. The object or policy 
of any legislation often affords the answer 
to problems arising from ambiguities, if any, 
it contains. The provisions and the Rules are 
to be construed in the light of the intention 
of the legislature. $ 


It is also a golden rule of construction, 
that there are certain objects which the legis- 
lature is presumed not to intend, and a con- 
struction which would lead to any of them 
is therefore to be avoided. It is always pro- 
per to construe any ambiguous provision in 
the light of the mischief which the enactment 
is obviously designed to prevent, and in the 
light of the reasonableness of the consequ- 
ences which follow from giving it a particular 
construction. It is the office of this Court to 
make such construction as will suppress the 
mischief and advance the remedy, and to sup- 
press all evasions for the continuance of the 
mischief. To carry out effectually the object 
of a statute, it must be so construed as to 
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defeat all attempts to do, or avoid doing in 
an indirect or circuitous manner that which 
it has prohibited or enjoined. We are there- 
fore bound to construe the provisions of the 
Act and Rules in a manner which will faci- 
litate the smooth working of the scheme of 
the legislaiion established by the Act and 
Rules thereunder. 

29. The construction which we have 
put on various provisions of the Act and the 
Rules in the light of the scheme of the Act 
is the only proper construction which would 
enable the authorities to work out the scheme 
of the Act smoothly and effectively. 


39. It js in this background that we 
must examine first the judemeni of O. Chinn- 
appa Reddy. J. given in W. P. No. 5931 of 
1972 on 14-3-1973 (Andh Pra). The learned 
Judge noticed the provisions of the Act as 
well as the Rules made thereunder. The 
learned Judge however, fixed his attention on 
the aspect of equitable or clective distribu- 
tico of denatured spirit. ĮI? took the view 
that the Excise Superintendent is nei ai all 
concerned while graniing lice. nce with ihe 
cucttion wheiher the stock of csmiuur7ed snirit 


ro oavitlabla woh the de Noy. Wor bL he 
c. .c.7ed Wi dung of the rotes. Tn 
Sfhomet fo revise the dso cocon of cna- 


inead spirit by means of tran sori permii3 js 
nowina but a misuse of the inele Aci and 
fre Rules. He iurther obs:~ed that “it is 
difficult to comrreh2znd how these rules justify 
the use of transport permits as part of a 
ccheme to control the distribution of the 
denatured spirit.” 


31. With due resnect to the learned 
Judge, we find it very difficult to share that 
view. First of oll the preamble to the Act 
does not say that distribution of these com- 
moditics is the subject of control. On the 
cther hand, the provisions of the Act relate 
to the production, manufacture, possession, 
transport, purchase and sale of intoxicants. 
And it is seen that the provisions of the Act 
and the Rules expressly control through the 
prant of licences and permits the said com- 
moadities at each of the said points. It is not 
correct to arguz that the authority is con- 
comed only with the grant of licence or a 
permit and it is for the licensee to get as 
much quantity as he desires from the distillery 
within the State or import from outside on 

ermit. This is not warranted not only by the 
scheme of the Act but by the express provi- 
sions referred to above. 


It must be remembered that violation of 
the provisions of the Act or the Rules or 
terms and conditions of licence is made penal 
apart from entailing the suspension or cancel- 
lation of licence or permit. The Act there- 
fore cannot be said to be 2 mere revenue 
legislation. Essentially the provisions are in- 
tended to control and regulate the said com- 
modities. Such a power to control and re- 
eulate takes within itself not only the power 
to fix quotas but also fix prioritics as is done. 
In case of rectified spirit fixation of quota op 
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priority is expressly provided in Rule 23 itt 
in case of denatured spirit it is by necessary: 
implication provided by conditions Nos. 4 
and 5 of D. S. XI made under Rule 12 read, 
along with provisions of the Act and the 
Rules. The scheme of the Act and the provi- 
sions referred to above not only empower the 
authority to fix quotas and determine priority 
but in order to effectuate such a pelicy the 
authority can impose cuts in the supply of; 
these commodities. 


In other words, from year to year th 
authority can determine the quotas while 
granting licences or renewing them keeping 
in view the total production of the commodi- 
tices in a given year and the competitive re- 
quirements of the secicty. It may be that 
the alcohol from which these commodities 
are manufactured or the said commedities do 
not belong to the Govzrnment but ihat does 
not mean that the Government has no nower 
to control and regulie searee commaitics 
such as we are concerned with in the imt ~.s 
of social needs. The eracention thot ths 4 ow- 
exnment ern cenirol ace revvlate ms con 
praducers and not pracucis helorsing tn th ors 
is toterly mheon iwal Con sruondy «7 5 a 
com rel eon bo efsanated thrsuel fi: ^ ibe 
devices of licences and transnort permis, 


we: The learned Judge aeniacst v hase 
judament thè present opna: ts are filed vinly 
auonied the same lire of approach as was 
adopted by Chinnanpa Reddy, J. With due 
respect to the leamed Judge, we find onrcelves 
unable to accept that view. Such an apnroach 
is bound to defeat the very purpose of the 
Act and the Rules. The commoditizs would 
be freed from control at many points. That 
will amount to flying in the face of the express 
provisions of the Act and the Rules, 


33. We are not impressed with the 
argument that the 2strictiens thus placed 
upon the freedom of trade in these commo- 
dities is violative of Art. 14 inasmuch as the 
provisions do not lay down any guidelines 
for fixing the quotas or determining the prio- 
rities. The scheme of the Act and the various 
provisions referred to above, in our judement, 
clearly provide guidelines both for fixing the 
quota as well as the priority. After all the 
various requirements of the society for which 
thesé commodities are required are well- 
known, There can be no difficulty in fixing 
their relative priority in view of their impor- 
tance to the society. We do not think there- 
fore that the provisions wre bad in view of 
Art. 14 of the Constitution. We are also satis- 
fied after examining the relevant data relating 
to the availability and their needs that the cuts 
Imposed are not unreasonable and the Tiority 
fixed cannot he said to be based on no prio- 
ciple or is arbitrary or fanciful. 


34. It was finally contended that no 
Specific authority has heen fixed to determine 
the quota. We find no streneth in this con- 
tention. When it is found that such quota 
is to be determined and mentioned in the 
licence or permit, it follows that it is the 
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authority which issues licence and permit that 
is empowered to fix the same both in the 
licence as well as the permit. 

35. Since no other contention was 
raised, ihe result is that the appeals are nllow- 
ed. The judgments of the leurned Judge are 
set aside. The Writ Petitions are dismissed 
with costs. Advocate’s fee Rs. 100/- in each 
case and in each Court. 

Appeals allowed. 
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CHINNAPPA REDDY, J. 


Y. Eswariah Choudry, Petitioner v. The 
Government of Andhra Pradesh and others, 
Respondents. 


Writ Petns. Nos. 1409, 1410, 1446, 1447, 
to 1451, 1453 to 1455 of 1973, D/- 23-4-1973. 


Index WNote:— (A) Andhra Pradesh 
Peddy and Rice (Requisitionine of Stocks) 
Gracr, 1966, Clause 3 — Requisitioninc power 
under — Absence of guiding principles in — 
Does not viote Art. 19 (1) (© and is valid. 

Brief Note :— (A) The provision is to be 
read in the context of the Essential Commo- 
dities Act 1955 under which the Order is 
made and the Act lays down the neccessary 
guidance for the exercise of such power. 
Therefore the impugned provision does not 
give unbridled power to the Officers who may 
exercise it. 

The fact that this power is not restricted 
to higher officers and the lower officers also 
can exercise it does not affect the validity of 
the power. There is no axiomatic rule that 
discretion, if wide, should always be entrusted 
only to highly placed officials. Emergent situa- 
tion may arise necessitating such requisition- 
ing and the officer on the spot must be en- 
trusted with the power to deal with such situa- 
tion immediately. AIR 1954 SC 307, Rel. 
on. (1969) 2 Mad LJ 324, Dissented from. 
(X-Ref.: — Essential Commodities Act, 1955, 

Seciron 3). (Paras 3 and 4) 

Index Note:— (B) Andhra Pradesh 
Pa'sy and Rice (Requisitioning of Stocks), 
Or:"r. 1866 — Non-recital of Central Gov- 

ermment’s prior ‘formation of opinion’ dces 
not invalidate the order — Reference to Es- 
sential Commodities Act. 1955, S. 3 im the 
Order implies such “opinion”. 

Brief Note :— (B) Moreover, where Cen- 
tral Government exercising jts power under 
Section 5 of The Essential Commodities Act 
delegated its powers under Section 3 of the 
Act to the State Government to be exercised 
subject to prior concurrence of the Central 
Government and the impunged Order in its 
preamble refers to Section 3 and to such prior 
concurrence there would be no substance in 
the contention that the Order is void because 
the Central Government failed to form an 
opinion about the necessity of such Order. 
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AIR 1961 SC 1381 and AIR 1965 SC 1167 
Referred. AIR 1971 SC 474 Followed. 
(X-Ref.:— Essential Commodities Act, 1955, 
Section 3). (Para 5) 

Index Note:— (O Essential Commo- 
difies Aci, 1955. S. 3 (2) (D — “Circumstances 
may be cpecified im the Order? — Provision 
is ensbliz2 ond not mandaiory. 

Brief Note :— (C) Clause (f) merely pro- 
vides that an Order for requisitioning of the 
stocks of an essential Commodity may also 
specify the circumstances in which stock may 
be requisitioned. However, such specification 
is not a must and its absence does not affect 
the validity of the Order on the ground of 
non-compliance of clause (f). 

The impugned Order specifies the limits 
upto which Paddy or Rice may be requisi- 
tioned. It also specifies a condition prece- 
dent for the making of an Order of requisi- 
tion. Therefore. should “specification of cir- 
cumstances” be necessary under clause (f), the 
impugned order does comply with the re- 
quirement thereof. (X. R. — Andhra Pradesh 
Paddy and Rice (Requisitioning of Stocks) 

Order, 1966. (Para 6) 


Index Note:— (D) Andhra Pradesh 
Paddy and Rice (Reauisitioning of Stocks) 
Order, 1966 — No sub-delegation of legisla- 
five powers on officers under. 

Brief Note:— (D) The power to make 
Orders under Section 3 of the Essential Com- 
modities Act was delegated by the Central 
Government, in exercise of its power under 
Section 5 of the Act, to the State Govern- 
ment. It was contended that the impugned 
order, made by the State Government under 
powers thus delegated, was void because it 
delegated the power of requisitioning stocks 
to Officials of the State Government and that 
such sub-delegation can only be permissible 
if so specified by the Central Government. 

Held that the power of requisitioning 
stock conferred by the Order on the Officials 
was only a delegation of ministerial duties as 
distinguished from subordinate legislative 
activity. The Order therefore is not void. 
(1971) 1 APLJ 425, Followed. 

(Para 7) 


P. Krishna Reddy, for Petitioner in all 
the Petns.; 3rd Govt. Pleader, for Respond- 
ents in all the Petns. 


ORDER :— In these several applications 
for the issue of writs under Art. 226 of the 
Constitution the petitioners seek a declaration 
that clause 3 of the Andhra Pradesh Paddy 
and Rice (Requisitioning of Stocks) Order is 
void and inoperative. Though the petitioners 
originally sought a declaration that clauses 3, 
4 (1), 4 (2) and 10 of the Andhra Pradesh 
Rice Procurement (Levy) and Restriction on 
sale order were also void, the petitioners’ 
counsel confined his argument to clause 3 of 
the Andhra Pradesh Paddy and Rice (Requisi- 
tioning of Stocks) Order, 1966. 


: The petitioners are rice millers of 
Kurnool town who purchase paddy, mill the 
Same and sell rice after milling. Under the 
Andhra Pradesh Rice Procurement (Levy) and 
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Restriction on Sale Order, 1967 they are oblig- 
ed to sell to the agent (Food Corporation of 
India) such percentage of the total quantity 
of rice milled by them as specified in the 
schedule Prior to 1-11-1972 the schedule 
specified 25 per cent. for rice millers in 
Kurnool District. After 1-11-1972 the Sche- 
dule specified 50 per cent. The Millers are 
are obliged to sell the specified quantity of 
tice at the notified price which is defined as 
the price fixed under the Andhra Pradesh Rice 
Procurement (Ex-milJ Prices) Order, 1972. 
Under that order the price of the variety of 
tice with which we are concerned has been 
fixed at Rs. 97-10 per quintal. Though the 
petitioners were obliged to se’ 50 per cent. 
of the rice milled by them under the Rice 
‘Procurement (Levy) and Restriction on Sale 
Order they claim that there was an agreement 
with the Collector that each miller should 
sell 270 quintals of rice for the period prior 
to 1-11-1972. They also claim that there was 
a tentative agreement tbat all the millers of 
Kurnool district should together sel] 270 
tonnes of rice for the period subsequent to 
1-11-1972. The petitioners allege that notwith- 
Standing these agreements notices were served 
on all of them to sell 25 per cent of the rice 
milled by them prior to 1-11-1972 and 50 per 
cent. of the rice milled by them after 1-11- 
1972. They sent suitable replies putting for- 
ward the agreements alleged by them. We 
are not now cancerned in these writ petitions 
with the truth or the validity of these alleged 
agreements On 1-3-1973 the Revenue Divi- 
sional Officer. Kurnool issued notices to all 
the petitioners proposing to requisition their 
entire stocks of paddy and rice leaving a 
quantity of 25 guintals of rice with each of 
them. Thereupon the petitioners filed the 
present applications for the issue of writs 
under Art. 226 of the Constitution. 


3. The first submission of Sri P. 
‘Krishna Reddy. learned counsel for the peti- 
'tioners was that clause 3 of the Andhra 
Pradesh Paddy and Rice (Requisitioning of 
Stocks) Order gave unbridled power to the 






of that power. Sri Krishna 
eddy also urged that power was given not 
erely to highly placed officials like the Com- 
issioner and the Collector but also to of- 


Essential Commodities Act under which the 
Paddy and Rice (Requisitioning of Stocks) 
Order is made. In State of Rajasthan v. 
Nathmal. AIR 1954 SC 307 dealing with argu- 
ment that the power given to the Enforce- 
ment Officer to seize any stocks of foodgrain 
held by any person under an order issued 
by the Rajasthan Government was void as 
it conferred an arbitrary power, their Lord- 
, ghips of the Supreme Court observed: 
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“Nor do we think that the power to 
free the stocks of foodgrains is arbitrary or 
based on no reasonable basis. It is not dis- 
puted that the clause does not state in ex- 
press terms that the circumstances in or the 
grounds on which the stocks may be freezed 
but it should be read along with Section 3 of 
the Essential Supplies Act which lays down 
the policy for controlling the production, 
supply and distribution of essential commo- 
dities. 

We are clear. therefore, that the freezing 
of stocks of foodgrains is reasonably related 
to the object which the Act was intended to 
achieve namely to secure the equitable dis- 
tributicn and availability at fair prices and 
to regulate transport. distribution disposal 
acquisitran of an essential commodity such as 
foodgrams We do not agree with the High 
Couri that the first portion of clause 25 is void 
under Art. 19 (1) (g).” 


I may further add that in the very nature of 
things the discretion given to the authorities 
has necessarily to be wide. It is a matter of 
common knowledge that the food situation in 
our country is precarious, because the produc- 
tion of food is marginal in relation to the re- 
quirements of our growing population and 
the rising standards of living, The balance 
may be upset by the slightest distrubance such 
as flood fire. cyclone, drought or public dis- 
order in addition to the usual practices of 
hoarding and black-marketing indulged in by 
unsocia] elements. Ordinarily the paddy and 
Tice procured under the Paddy Procurement 
(Levy) and Restriction on Sale Order may be 
quite sufficient to secure the even distribution 
of rice at fair prices throughout the country. 
But an unforeseen emergency may arise at 
any time in any part of the country. It is 
essentia) that the authorities should be armed 
with necessary powers to deal with emergent 
situation arising out of any of the many’ 
causes mentioned by me earlier. Since the 
causes are many and cannot be foreseen the 
discretion given to the authorities has neces- 
sarily to be wide. The discretion is of course 
to be exercised always for the purposes men-! 
tioned in the Essential Commodities Act. Sri 
Krishna Reddy urged that even assuming that 
it Was necessary to confer wide discretion to 
the authorities such discretion should have 
been entrusted to highly placed officials and 
not to officials in the lower ranks. He invited 
my attention to cases where the wide discre- 
tion given to certain licencing authorities was 
upheld by courts on the ground that the 
discretion was entrusted to highly placed of- 
ficials. There is no axiomatic rule that discre- 
tion, if wide, should always be entrusted to 
highly placed officials. In the case of licens- 
ing provisions often very great monetary! 
Stakes are involved. Entrusting wide discre- 
tion in such cases to lower officials may have 
the result of leading to undesirable practices. 
In such cases, it may be desirable that the 
discretion is entrusted to highly placed of- 
ficials. But we are concerned here with the 
food problem which touches every nook and| 
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comer of the country and affects every one. 
Emergent situations may arise at any time m 
any nook and corner of the country. The of- 
ficer on the spot must be entrusted with the 
power to deal with the situation immediately. 
Otherwise great mischief and havoc may be 
done by the time the highly placed officials 
are apprised of the situation and take neces- 
sary action. Take the case of a sudden flood 
or fire which washes away or destroys 2 
vilage m a remote corner of the State. The 
Deputy Tahsildar is the man on the spot. It 
is his duty to provide food and shelter im- 
mediately to those affected by the devastation. 
He may provide food by requisitioning stocks 
of paddy and rice from a neighbouring village 
and making them available to those affected 
by the flood or fire. If he is to wait for an 
anpropriate order to be passed by the highly 
placed official at the capital of the State or 
even the headquarters of the district ereat 
hardship may be caused to the people affected 
by the devastation. In situations which can 
only be dealt with satisfactorily and according 
to need by lower officinls there is no charm 
in insisting upon higher officials dealing 
iv? th such situations. I am, therefore. of 
ithe view that clause 3 of the Andhra 
Pradesh Paddy and Rice (Requisitioning 
of Stocks) Order is not void either for the 
reason that it confers unguided discretion 
to the authorities or for the reason that 
the discretion is not confined to the higher 
echelons of power. 


4, Sri P. Krishna Reddy relied on 
the decision of the Madras High Court 
in State of Madras vy. Sri Vanamamalai 
Mutt. (1969) 2 Mad LJ 324. where deal- 
ing with the power to requisition paddv 
and rice under clause 4 of the Madra 
Paddy and Rice (Declaration and Requisi- 
tioning of Stocks) Order Natesan, J.. re- 
living on the observations in Yekus_ v. 
United States, (1943) 88 Law Ed 834 ob- 
served: 

“Can it he said în these cases that 
the order disclosed sufficient standards 
for the officer to decide whether he has 
to procure the entire stork or a specified 
part? Will it be possible for an ag- 
grieved party to complain that the pro- 
ecurement in his particular case is exces- 
sive? What standards can he rely on? 
Can he point his fineer at any rule or 
law and sav that there has been exces- 
sive or hostile discrimination in the pro- 
curement? When there is no standard 
to guide discretion, the officer can Say 
that it was fustified bv the law which 
gave him discretion. Excessive discere- 
tion unregulsted by anv policy or stan- 
dard can provide a cloak for the male- 
volent, the misinformed or the corrupt. 
There is nothing to judge whether the 
law is followed. There is wide room to 
exercise privilege. show favouritism, 
wraak vengeance ar spite and still be 


within the letter of the law. it will be 
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difficult for the affected to establish the 
irrelevancies which have led to his being 
singled out. It is here that considerations 
under Article 19 and Article 14 overlap, 
Some administrators may find this ap- 
proach father annoving. Democratie 
methods are irksome to the overzealous 
administrator and equally tg the few who 
can command. and more irksome to the 
privileged who mav hope to gain by un- 
bridled and unjusticiable power vested in 
a few. Uncontrolled discretion besides 
being unreasonable is destructive of ihe 
Principles of equality before law and 
€qual protection of the laws. Whether 
the power jis being jin fact exercised 
arbitrarily or in an even-handed manner 
is whollv immaterial in considering the 
validity of the clause. It cannot be said 
that the discretionary power vested in 
the officers under clause 4 ig not capable 
of being regulated by further rules. Nor 
can it be said that sufficient guidance 
could be found in the Act or in the cther 
provisions of the order for decid'ins in 
what cases the entire stock should be 
procured and in what cases a part should 
be left out.” 


With very great respect to the learned, 
Judge I am afraid general] observations, 
about excessive discretion. overzealous 
administrators and undesirable results 
are apt to mislead if made without refere 
ence to the situation which the confer- 
ment of discretion is designed to meet 
Weare concerned with a sensitive food, 
Position consequent on marginal tood; 
production, which is susceptible of being 
upset by a slight disturbance of the bal- 
ance. In such a situation I do not think 
that it can be said that the discretion 
given under clause 3 of the Andhra Pra« 
desh Paddy and Rice Procurement (Levy) 
and Restriction on Sale Order can be said 
to be excessive. Mv late brother Vaidya, 
J. also held that clause 4 of the Archra! 
Pradesh Paddv and Rice (Declaration and’ 
Requisition of Stocks) Order. 1966 which 
corresponded to clause 3 of the present 
order was not void on the ground that 
it vested uncanalised and arbitrary powe 

in the executive. 


5. The next submission of Sri P, 
Krishna Reddy was that. the Paddv and 
Rice (Requisitioning of Stocks) Order did 
not recite that the Central Government 
was of opinion that it was necessarv or 
expedient to make the order for anv of 
these purposes mentioned in Section 3 
According to Sri Krishna Reddy such ex 
pression of opinion was necessary in view 
of Section 3 (1) of the Essential Commo- 
dities Act. He relied on the decisions of 
the Supreme Court in Swadeshi Cotton 
Mills vy. State Industral Tribunal. AIR 
1°61 SC 12°1 Hamdard Dawakhana wv 
Union_of India, AIR 1965.SC 1167. and 
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the decision of the Madras High Court 


in (1969) 2 Mad LJ 324. In the first case, 
the Supreme Court observed: 


“The power to pass an order under 
Section 3 arises as soon as the necessary 
opinion required thereunder is formed. 
This opinion is naturally framed before 
the order is made. If therefore such an 
opinion was formed and an order was 
passed thereafter. the subsequent order 
would be valid exercise of the power 
conferred by the Section. The fact that 
in the notification which is made there- 
after to publish the order. the formation 
of the opinion is not recited will not take 
away the power to make the order which 
had already arisen and led to the making 
of the order. The validity of the order 
therefore does not depend upon the re- 
cital of the formation of the opinion in 
the order but upon the actual formation 
of the opinion and the making of the 
order in consequence.” 


The learned Judges. however, did not 
accept the argument that the mere fact 
that the order had been passed was suffix 
cient to raise the presumption that condi- 
tions precedent had been satisfied even 
though there was no recital in the order 
to that effect. They pointed out that in 
the absence of such recital the authority 
passing the order would have to satisfy 
the Court. if the order was challenged, 
by other means that the conditions pre- 
cedent were satisfied before the order 
Was passed. In the second case, the Fruit 
Products Order, 1955 was attacked as in- 
valid on the ground that it did not pur- 
port to sav that before it was issued, the 
Central Government had formed the 
opinion that it was necessary or expe- 
dient to issue the order for maintaining 
or increasing the supplies of the commo- 
dity in question. The Supreme Court 
did not permit the question to be raised 
before them and observed. 


"Tt is true. as Mr. Pathak contends, 
that in the absence of any specific aver- 
ment made by the Fruit Order that the 
Centra] Government had formed the 
necessary opinion. no presumption can be 
drawn that such opinion had been form- 
ed at the relevant time; but it would 
have been open to the respondents to 
prove that such an opinion had been 
icrmed at the relevant time: and it can- 
not be suggested that the failure to men- 
tion that fact expressly in the Fruit 
Order jtself would preclude the respon< 
dents from proving the said fact in- 
dependently. That is why we think Mr. 
Pathak cannot be permitted to urge this 
contention at this stage.” 

These two decisions lay down that an 
order made jn exercise of the powers 
conferred by Section 3 of the Essential 
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Commodities Act is not invalid merely for 
the reason that the opinion of the Central 
Government which is a condition prece- 
dent to the making of such an order is 
not recited in the order itself. If the 
order was challenged on the ground that 
the Central Government had formed no 
such Opinion it would be open to the 
Government to establish the opinion of 
the Central Government at the relevant 
time bv other means. In a recent case, 
in Chinta Lingam v. Govt. of India. AIR 
1971 SC 474 it was held that it was im- 
plicit jin the very recital in a Control 
Order that it was made under Section 3 
of the Esséntial Commodities Act that the 
Central Government had formed the re- 
quisite opinion under sub-section fi) of 
Section 3 of the Act. The preamble to 
the Paddy and Rice (Reauisitioning of 
Stocks) Order also expressly refers to 
Section 3 of the Act. The opinion of the 
Central Government must, therefore, be 
considered to be implicit in the light of 
the decision of the Supreme Court. The 
preamble also refers to G. S. R. No. 906 
dated 9-6-1966 of the Government of 
India (Ministry of Food and Agriculture) 
by which the power to make orders under 
Section 3 (1). to provide for matters 
specified in Section 3 (2) (a) to (i) was 
delegated to the State Government by 
the Central Government in exercise of 
its powers under Section 5 of the Act. 
In addition to delegating the powers the 
G. S. R. requires that the prior concur- 
rence of the Centra] Government should 
be obtained before any order is made 
relating to any matter specified in Cls. (a) 
(e) or (d) of Section 3 (2). The preamble 
to the Paddy and Rice (Requisitioning of 
Stocks) Order expressly recites that the 
Prior concurrence of the Central Gov- 
ernment was obtained bv the State Gov- 
ernment. There is. therefore. no sub- 
Stance in the submission that the Andhra 
Pradesh Paddy and Rice (Requisitioning 
of Stocks) Order is void because the Cen- 
tral Government failed to form an opin- 
ion about the necessity for the order. 


6. The next submission of Sri 
Krishna Reddy was based on Section 3 
(2) (Ð of the Essentia] Commodities Act. 
Section 3 (2) (f) enables the making of 
an order providing for requiring any 
person holding in stock any essential 
commodity to sel] the whole or a speci- 
fied part of the stock to the Central Gov- 
ernment etc. and in such circumstances 
as mav be specified in the order Sri Kri- 
shna Reddy urged that it was imperative 
that the order made under Section 3 
should itself specify the circumstances 
under which stock of anv essential com- 
modity may be requisitioned. The Paddv 
and Rice (Requisitioning of Stocks) 
Order did not specify such circumstances 
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and was, therefore. void. I do not agree 
With the submission of the learned coun- 
sel. The first proviso to clause 3 of the 
Paddy and Rice (Requisitioning of 
Stocks) Order requires that certain guan- 
tity of paddv should not be requisitioned 
if the stock-holder is an  agriculturist. 
The third proviso reauires that the guan- 
tity of paddy or rice shall be so requisi- 
tioned from a stock-holder as to leave 
with him a quantity of 25 quintals of rice 
er paddy which will be capable of vield- 
Ing 25 quintals of rice on milling. The 
second proviso to clause 3 requires that 
a notice shal] be first served on every 
stock-holder from whom it is proposed 
to requisition any quantity of paddy or 
rice, to give him an opportunity of mak- 
ing his representation against such order. 
Thus it is seen that the Paddy and Rice 
(Requisitioning of Stocks) Order snecifies 
the limits unto which stocks of vaddv or 
rice mav be requisitioned. It also speci- 
fies a condition precedent for the making 
of an order of requisitioning. namely. the 
issue of a notice to give an opportunity 
to the stock-holder to make his repre- 
sentation. These certainly are circum- 
stances within the meanine of Section 3 
(2) (f) of the Essential] Commodities Act. 
There js, therefore, a compliance with 
the provisions of Section 3 (2) (f). ¥# it is 
considered necessary that any circum- 
stances should be specified in the order. 
I am, however, of the view that the ecit- 
cumstances need not be specified in the 
order. What Section 3 (2) (fi really means 
is that an order mav be made providing 
for requisitioning of stocks of an essen= 
tial commodity and such order may also 
specify the circumstances în which stock 
may be requisitioned. ‘That is. in addi- 
tion to enabling the Government to make 
an order providing for requisitioning the 
Provision also enables the Government to 
Specify the circumstances jn which Te- 
quisitioning may be made. But the Gov- 
ernment js not bound to specify such cir 
cumstances. It is only an enabling pro~ 
vision. Therefore, the order providing 
for requisitioning mav itself stipulate the 
circumstances in which the requisition- 
fng may be made; on the other hand. if 
may not and the discretion may be left 
to the authorities concerned, 


7. Another submission of Sri P. 
Krishna Reddv was that under Section 5 
of the Essential Commodities Act it was 
for the Central Government tp delegate 
the nower to make the orders under Seca 
tion 3. If any sub-delegation was con= 
templated the Central Government if« 
self should specify the permissible sub- 
delegation. The Paddv and Rice fReaui- 
Sifioning of Stocks) Order was void be- 
cause it delezated the power of requisi- 


tioning to officials of the State Govern» ` 
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ment without the same being authorised 
bv anv order of the Central Government 
under Section 5 of the Act. There is no 
substance in this submission. What Sec- 
tion 5 of the Essential Commodities Act 
contemplates is the delegation of the 
power to make an order under Section 3, 
that is to say. the power to make the 
Subordinate legislation contemplated by 
section 3. Once the subordinate legislate 
ing activity is delegated. it is open to the 
delegate to further delegate the minis- 
terial duties as distinguished from the 
subordinate legislating activity. That is 
al] that has happened in the present case. 

e€ power to make orders under Sec 3 
was delegated by the Central Govern= 
ment to the State Government and the 
State Government has made the order in 
which certain non-legislation activities 
are entrusted to the officials of the State 
Government. When a similar argument 
was addressed to me in connection with 
the Paddy Procurement (Levy) Order in 
Venkateswara Rice Working Co. y. Govt. 


of AP. (1971) 1 APLJ 425. I had then 
said, 


“Mr. Krishnamurthi, also submits 
that under the Paddy Procurement (evvi 
Order the Government has delegated its 
functions to the Collectors and that such 
sub-delegation js not permissible. An 
examination of the provisions of the 
Paddy Procurement (Levy) Order does 
not indicate that the State Government 
has delegated anv of the functions de=- 
legated to it by the Central Government. 
What the State Government has done 
under the Order is to direct its officers 
fo perform certainly purely ministerial 
functions for the purpose of carrying ouf 
the order. There îs no sub-delegation of 
the powers delegated to it under Sec= 
tion 5 of the Essential Commodities Act, 
There is no force in this contention.” 


The view taken by me was confirmed, 
On appeal, by a Division Bench. consista 
ing of the Officiating Chief Justice and 
mambasiva Rao, J. in W. A. No. 142/1968 


8. The Jast submission of the 
learned counsel for the petitioners was 
that the notified price was not fixed in ac= 
cordance with the provisions of S. 3 (3~B} 
of the Essential Commodities Act. S. 3 
(8-B) provides that the price to be paid 
for requisitioned foodgrains shall be (17 
the controlled price. if any fixed under 
that section or under anv other law for the 
time being in force, or (2) the price pre- 
vailing or likely to prevai] during the 
post-harvest period for the focdgrains in 
that area. post-harvest period being des 
fined as the period of four months be=« 
ginning from the last dav of the forf- 
night during which harvesting operations 
normally commence. Section 3 (2) Ic} 
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enables the Government to make orders 
providing for controlling the prices at 
which essential commodities may be 
bought or sold. The Paddy and Rice 
(Requisitioning of Stocks) Order defines 
“Notified Price” as the price notified bv 
the Government having regard tn (a) the 
price fixed in the Andhra Pradesh Paddy 
{Procurement Prices) Order. 1967 or the 
Andhra Pradesh Paddy (Procurement 
Ex-Mill Prices) Order. 1967 as the case 
may be: {b} the price for such rade or 
variety of paddv or rice prevailing of 
likely to prevail during the post-harvest 
period in the area as required by Sec- 
tion 3 (3-B) of the Essential Commodities 
Act. On 11-11-1972, the Government of 
Andhra Pradesh in exercise of the power 
conferred by Section 3 (2) (f) read with 
Section 3 (3-B) of the Essential Commodi- 
ties Act notified the prices of paddy and 
tice for the purpose of the Andhra Pra- 
desh Paddy and Rice (Requisitioning of 
Stocks) Order as Rs. 65/- and Rs. 117/- 
Per quintal respectively in Kurnool Dis- 
trict. Similarly on 11-1-1973 the Gov- 
ernment of Andhra Pradesh in exercise 
of the power conferred by Section 3 (2) 
(f) read with Section 3 (3-B) of the Es- 
sential Commodities Act notified the 
prices of paddy and rice for the purpose 
of the Andhra Pradesh Paddy and Rice 
(Requisitioning of Stocks} Order as 
Rs. 62/- and Rs 97-10 per quintal res- 
pectively fn Kurnool District. The same 
prices are also fixed under the Andhra 
Pradesh Paddy (Procurement Prices) 
Order. 1972 and the Andhra Pradesh Rice 
(Procurement Ex-Mill Prices) Order. 1972 
made on 28-10-1972. These two orders 
are made in exercise of the powers con- 
ferred by Section 3 (2) (c) of the Essential 
Commodities Act. There is nothing to 
indicate that the prices notified by the 
Government have not been arrived at by 
following the principles Jaid down in 
Section 3 (3-B) of the Essential Commodi- 
ties Act. The petitioners merely say 
that the notified prices are not properly 
fixed as contemplated by Section 3 (3-B) 
of the Essential Commodities Act In 
the additional counter-affidavit filed on 
behalf of the Government it is pointed 
out that prices were fixed in accordance 
with the provisions of Section 3 (3-B) of 
the Essential Commodities Act taking 
intp account the report of the Agricul- 
tural Prices Commission The learned 
counsel drew mv attention to the cir 
cumstance that the individual orders of 
requisitioning served on the petitioners 
refer to controlled prices and not to noti- 


fed prices. That is an obvious clerical 
error. There is, therefore, no force - in 
any of the submissions made by the 
Tearned counsel on behalf of the petis 
tioners, All the writ petitions are, there- 
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fore, dismissed with costs. Advocates 
fee Rs. 100/—. in each case. 
Petitions dismissed, 
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Index Note:— (A) Constitution of 
India, Article 226 — Res judicata — Writ 
petition dismissed in limine if can ope- 
Fate as res judicata. 


Brief Note:— (A) The writ petition 
Was filed against the order of the Re- 
turning Officer rejecting the petitioners 
nomination on the ground that he was in 
arrears of profession tax. The writ 
petition was dismissed in limine obvi-= 
ously on the grounds that it did 
not disclose any error of jurisdiction 
or violation of anv law or principles of 
natural justice: nor prima facie case of 
bias was made out After the election 
Was over, an election petition was filed 
before the Election Tribunal challensing 
the order of the Returning Officer. 


Held, the said decision of the H. C. 
was not the decision on merits of the 
central question arising in the election 
petition (i.e. whether the petitioner was 
in fact in arrears of tax or not). Since 
No decision was given or could have been 
given on that question. it would not ope- 
rate as res judicata. Moreover, the 
Election Tribunal which has the statu- 
tory jurisdiction of going into that aues- 
tion arising out of election is not barred 
by the principle of res judicata. Case 
law discussed. W. P. No. 3886 of 1970. D/-« 
9-12-1970 ‘Andh Pra). Reversed. | 

{Paras 22. 23, 25): 

A. Panduranga Rao for Ravi Subba 
Rao. for Appellant. L V. Naravana for 
B. Lingeswarg Rao {for No. 1) and N. V. 
= Sankara Rao (for No, 2). for Respon-= 

ents, 


GOPAL RAO EKBOTE, C. J.:— This 
appeal is from the Judament of our 
learned brother C. Kondaiah, J.. given in 
W. P. No. 3886 of 1970 on 9-12-1970 
whereby the learned Judge allowed the 
writ petition and auashed the order of 
the Election Tribunal Vijayawada made 
in O. P. No. 131 of 1969. 

2. The facts in outline are that g 
seat to the Municipal Council of Vijaya- 
wada fell vacant in Ward No. 33. A 
Notification calling upon the Constituency 
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to return the candidate was published on 


25-3-1969. The last date for filin the 
nomination was fixed as 4-4-1969. The 
appellant and the lst respondent filed 


their nomination papers on 4~4-1969. 


3. On 3-4-1969 the seruiiny of 
Nomination papers took place. The Ist 
Tespondent raised an obiection to the 
nomination paper filed by the appellant. 
His contention was that he was in ar- 
rears of profession tax due from a firm 
of which he happened to be a partner. 


4, The Returning Officer reiected 
the appellant’s nomination holding on the 
evidence of the Bill Collecior and the 
Revenue Officer that the appellant was 
in arrears. 


5. The appellant. agerieved by 
that order of the Returnins Officer, pre- 
ferred an appeal under Rule 11 (2) of the 
Election Rules to the Collector. The ap- 
peal, however, was dismissed on 8-4-1969 
ee g the order of the Returning 

cer. 


6. Thereupon the appellant filed 
W. P. No. 1255 of 1969 in this Court. On 
11-4-1969. a Division Bench eansistine of 
Jaganmohan Reddy, C. J. and Samba-iva 
Rao. J.. dismissed the Writ Petition at the 
admission stage. The material portion of 
the said Judgment reads as follows:— 


“We do not think that there js any 
case for admitting this Writ Petition. The 
Election Officer and Secretary and Spe- 
cial Officer, Vijayawada Municinality re- 
jected the nomination on the ground that 
the petitioner was in arrears of profes- 
Sion tax on the date of scrutiny. viz., 5-4- 
1969. It was held that the pehtioner had 
paid arrears of Rs. 50/- to one Pras:da 
Rao who gave it to Srinivasa Rao. Bill 
Collector on 5-4-1969 after his nomina- 
tion had come up for scrutiny and that 
a receipt was obtained from him per- 
suading him to antedate it to 31st March, 
1969. The amount is said to have been 
paid by Srinivasarao. Both these Bill 
Collectors gave a Statement beiore the 
Election Officer that the amount wns naid 
just then on 5-4-1969 and not as alleged 
On 31-3-1969. The Election Officer stated 
that the allegation that it was vnid be- 
tween 3-30 and 4-30. on 31-3-1969 also 
Was not substantiated because his enaui- 
ries revealed that there was no Bil! Col- 
lector in the Mumeipal Office on that dav 
at that time. Against this order. an ap- 
peal was filed to the Collector. The Col- 
lector also scrutinised the record and 
stated that as per the Municipal records, 
the petitioner had not paid the tox by 
the time the Municipal records were 
verified by the Revenue Officer on 5th 
April. 1969 that the verfication was 
taken up bv the Revenue Officer” after 
the objection was filed by the Brahme~ 


A. I. R. 


swararao (Respondent). when the peti- 
tioners nomination was taken up by the 
Elecüon Officer for serutiny and that the 
Statement of the two employees showed 
that they were jin collusion with the peti- 
tioner ənd held that the amount was paid 
On 5-4-1969 and not on 31-3-1969. 


In our view, both the Election Offi- 
cer and the Collector on the statements 
before them could come to the conclu- 
Sion to which they have reached and we 
do not think that there is anv error of 
jurisdiction or of law or violation of any 
principles of natural justice. 


There was an allegation that the 
order of the Collector is mechanical and 
equality mala fide and was breusht about 
by the political pressure of the Congress 
leaders in order to see that the peti- 
tioner who happens to be an important 
leader of the opposition is defeated and 
his rival congress candidate is declared 
without contest. But in the face of the 
mat¢rial upon which the officers acted, we 
cannot say that prima facie case of bias 
is made out, nor are there anv details 
given in the affidavit to show how influ- 
ence was brought on the concerned offi- 
cers. The allegations are therefore 
vague. It is further submitted that the 
petitioner did not have any opportunity 
but this also does not seem to be war- 
ranied because the petitioner seems to 
have been present as is evident from the 
order of the Election Officer. He asserted 
that he naid the tax on 31-3-1969 itself 
on information from his office that pro- 
fession tox was pavable and had also 
stated that he had information that 
Brahmerwora Rao (Respondent). and other 
persons -cized the receipt books etc. from 
the Bill Collector and brought them to 
his ronm. A mere allegation in the above 
circum:tances does not carry conviction 
tr our mind. particularly when we con= 
sider the facts that the Bill Collectors 
would not have made self-incriminating 
statement exposing them to disciplinary 
action, if they were not true. 

In the result, we dismiss the Writ 
petition." 

T. The appellant, after the con= 
clusion of the election in which the 1st 
respondent was elected from the said 
Ward filed an Election Petition O P. 
No. 131 of 1969 before the Election Tri- 
bunal Viieyawada i.e.. the Principal Sub- 
ordinate Judge, Vijayawada. His main 
content‘on in the O. P. was that he was 
not in arrears of profession tax as found 
by the Returning Officer while rejecting 
his nomination paper. 


8. The petition was resisted by the 
ist respondent on the ground that the ap- 
pellunt was in arrears of profession tax 
gs was found bv the Returning Officer. 


1974 P. Veeraraghavaiah v. D. B. Rao (G. R. Ekbote C. J.) [Prs. 9-14] A.P. 103 


9. The Election Tribunal, after a 
proper trial of the Ejection Petition. held 
that the appellant was not in arrears of 
profession tax as was alleged by the Ist 
respondent and found bv the returning 
Officer. The Tribunal therefore allowed 
the O. P. set aside the election of the Ist 
respondent and directed re-election in 
Ward No. 33 of the Vijayawada Town. 


10. It is to challenge the said order 
of the Election Tribunal that the present 
Writ petition out of which this appeal 
arises was filed. One of the grounds 
which was raised before the learned single 
Judge was that the order dated 11-4-1969 
of the Division Bench made in W. P. No. 
1255 of 1969 operated as res judicata and 
consequently the Election Tribunal could 
not have tried and disposed of the Elec- 
tion Petition. The learned Judge accept- 
ed the contention and held that the said 
order of the Division Bench operates as 
res judicata and consequently the Tri- 
bunal could not have gone into the ques- 
tion again and decided the Election Peti- 
tion on merits. It is this view of the 
learned sinsle Judge that is now assailed 
in this appeal 


11. Naturally the question whe- 
ther the order of the Division Bench 
dated 11-4-1969 operates as res judicata 
or not was re-argued before us. It is 
now fairly settled that Section 11 of the 
Civil P. C in terms does not apply to 
the instant case. The analogous or gene- 
ral principles of res judicata, however, 
admittedly apply. ‘There are. however 
certain common essentialities for the ap- 
plication of Section 11 of Civil P. C. as 
well as the general principles of res judi- 
cata. The order or judgment which is 
Said to operate as res judicata must have 
been given by a competent Court and 
it must be in anv case q speaking order. 
It seems also to be fairly settled that in 
certain cases the order of dismissal of a 
Writ Petition in limine made under Arti- 
cle 296 of the Constitution without notice 
to the Tespondent. They operate as res 
judicata. The question is whether the 
instant case falls within that principle. 
The following decisions require conside- 
Tation for correctly appreciating the state- 
ment of law made in that behalf. 


12. The first case to be considered 
fs Darvao v. State of U. P.. AIR 1961 
SC 1457, 

13. In that case, their Lordships 


doubted whether the technica] require- 
ment prescribed by Section 11, Civil P. C., 
as to the competence of the first Court 
to try the subsequent suit would be an 
essential part of the general rule of res 
judicata. They. however. assumed that 
it is so applicable. The learned Judges 
ound that the gaid test has been satisfied 


in that particular ease. They then laid 
down the following proposition of law: 

. if a writ petition filed by a 
party under Article 226 is considered 
on the merits as a contested matter 
and is dismissed the decision thus pro- 
nounced would, continue to bind the par- 
ties unless it is otherwise modified or re- 
versed by appeal or other appropriate 
Proceedings permissible ynder the Con- 
stitution, It would not be open to a party 
to ignore the said judgement and move 
this Court under Article 32 bv an original 
petition made on the same facts and for 
obtaining the same or similar orders or 
writs. If the petition filed in the High 
Court under Art. 296 is dismissed not on 
the merits but because of the laches of 
the party applying for the writ or be 
Cause it is held that the party had an 
alternative remedy available to it, then 
the dismissal of the writ petition would 
Not constitute a bar to a subsequent peti- 
tion under Article 32 except in cases 
where and if the facts thus found bv the 
High Court may themselves be relevant 
under Article 32. If a writ petition is 
dismissed in limine and an order is pro- 
nounced in that behalf, whether or not 
the dismissal would constitute a bar would 
depend upon the nature of the order. If 
the order is on the merits it would be a 
bar; if the order shows that the dismis= 
Sal was for the reason that the petitioner 
was guilty of laches or that he had 
an alternative remedv it would not be a 
bar, except in cases in which we have 
already indicated. If the petition is dis- 
missed in limine without passing a speak- 
ing order then such dismissal cannot be 
treated as creating a bar of res judicata.” 


14. The next case we have to 
consider is the decision of the Supreme 
Court reported in Union of India v. 
Nanaksingh, 1968-2 SCJ 881 = (AIR 
1968 SC 1370). The facts in that case 
were that Nanak Singh was holdins the 
post of a Field Inspector in Custodian’s 
Office as a temporary e#mplovee. Sri 
K. S Kane, Additional Settlement Com- 
missioner, who was also the Additional 
Custodian, terminated the employment of 
Nanak Singh. giving him one month's 
salarv in lieu of notice. The order of 
Mr Kane was confirmed in appeal Nanak 
Singh then moved the High Court of 
Punjab bv a petition under Article 226 
of the Constitution. Gurdey Sinsh. J. 
upheld the two contentions raised before 
him and allowed the writ petition The 
matter was then carried in apnea! before 
the Division Bench of the High Court. 
The High Court allowed the appeal. It 
was held that no punishment was impos- 
ed on Nanak Singh Reenarding the authore 
itv of Mr Kane to terminate the emnloy= 


ment, the Court held that the second 
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was not before them because arguments 
have been advanced mainly on the first 
point and on a decision of this paint ap- 
peal can be disposed of. A Specjal Leave 
Petition filed before the Supreme Court 
Was also rejected. 


15. Nanak Singh thereafter filed 
& regular suit in a Subordinate Judge's 
Court. The suit was dismissed. On appeal 
the District Judge reversed the decree and 
declared that the order of Mr. Kane 
terminating the emplovment was void 
and inoperative, and that Nanak Singh was 
entitled to be treated as in service. The 
second appea] preferred against the said 
judgment was dismissed bv Bedi. J. The 
learned Judge was of the view that the 
order passed in the writ petition did not 
operate to prevent Nanak Singh from 
Teagitating the question about the autho- 
rity of Mr. Kane to terminate his em- 
ployment. On special leave the matter 
was re-urged before the Supreme Court 


16. The question considered by 
the Supreme Court was whether the 
Judgment of the High Court in the Writ 
Petition operated as res judicata in the 
civil suit Althoush the Bench had not 
considered the paint. the learned Judges 
observed that what operates as res judi- 
cata is the decision and not the reason 
given by the Couri jn support of the de- 
cision. The learned Judges then referred 
to Gulabchand v State of Guiarat. AIR 
1965 SC 1153 and then observed that in 
their view the judgment in the previous 
Case operates by express decision as res 
Judicata. Shah. J.. who spoke for the 
Court, said: 


“Tt is true that in order that the pre- 
vious adiudication between the parties 
may operate as res judicata, the question 
must have been heard and decided or 
that the parties must have an opportunity 
of raising their eontentions thereon. In 
the present case, Gurdev Singh. J. dealt 
with the question in some detail and held 
that Mr. Kane had no authority to termi- 
nate the employment of Nanak Singh. 
The High Court in apnea) thought that the 
appeal could be disposed of only on the 
first ground. and thev recorded no express 
finding on the second ground But once 
the appea) was allowed and the petition 
was dismissed the dismissal of the peti- 
tion operated as a rejection of both the 
grounds on which it was founded ” 

Tn Virudhunagar S R Mills v. Govt. of 
Madras, AIR 1968 SC 1196 it was held: 


“where a writ petition under Art. 226 
fs disposed of on merits and the order of 
dismissal of the petition jis a speaking 
order. that would amount to res judicata 
and would bar a petition under Art. 32 
on same facts. irrespective of whether a 
notice was issued to the other side or not 
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before such decision was given. The peti- 
tioner's only proper remedy in such a 
case would be to come in appeal from 
such a speaking order passed on merits.” 


17. What is plain from the said 
decisions is that if the Writ Petition is 
dismissed in limine on merits, then alone 
It would constitute as res judicata. What 
does that statement really mean and 
imply? In order to correctly understand 
that observation. one must bear in mind 
the nature of the jurisdiction exercised 
by the High Court under Article 226 of 
the Constitution. Jt is right to say that 
such a iurisdiction is a supervisory juris- 
diction intended for the purpose of keep 
ing the tribunals within their bounds. 
The Hish Court, in exercise of thaf 
power, does not act as an appellate Court. 
The distinction between the two is real 
and substantial. Thus when the said de- 
cision of the Supreme Court speaks of 
‘merits’ it can onlv mean the grounds 
which are permissible for the purpose of 
exercisine the jurisdiction under Art. 226. 
They must have been gone into and de- 
cided on merits ‘The points so decided 
would operate as res judicata. It is un- 
imaginable that in a writ proceedine the 
High Court as an appellate Court would 
fo intn the appreciation of the evidence 
and then substitute its opinion with that 
of the administrative tribuna] unless it 
is a jurisdictional fact. It is onlv in this 
background that the above said obser- 
vations of the Supreme Court have to be 
understood. 


18. What follows is that even if a 
writ petition is dismissed in limine bv a 
speaking ofder and deciding the petition 
on merits in the above sense. It would 
operate as res judicata althouch no notice 
of the writ petition was served upon the 
other side and he was not piven an op- 
portunity of being heard. 


19. In the light of these decisions 
what has to be been in the present case 
is whether the High Court in its order 
dated 11-4-1969 decided the petition on 
merits which would operate as res iudi« 
cata. 


20. We have already extracted 
the order of the Division Bench On a 
carefu] reading of that order it would be 
seen that the first question which their 
Lordships considered was whether thera 
was material before the Returning Off- 
cer and the Appellate Authority to reach 
the conclusion to which they had reached. 
The Bench came to the conclusion that 
both the Election Officer and the Collec- 
tor on the statements before them could 
come to the conclusion to which they have 
reached and therefore jt was thought that 
there was no error of jurisdiction or of 
law or violation of any  oprinciples of 
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natura] justice. In other words. in the 
exercise of supervisory jurisdiction. the 
High Court was merely interested in 
finding out firstly whether there was anv 
material before the Returnine Officer and 
secondly whether that material had nexus 
with the opinion which was formed on 
the said material. After havine reached 
a conclusion that there was such mate- 
rial on which such an opinion could be 
reached. the learned Judges came to the 
conclusion that there was no error of 
furisdiction and there was no violation of 
any law or principles of natural justice. 


21. The learned Judges then con- 
sidered the next argument that the Col- 
lector’s order was mechanical and was 
the result of mala fides on his part. as it 
was brought about bv the political pres- 
Sure of Congress leaders. The learned 
Judges expressed the opinion that they 
cannot sav that a prima facie case of bias 
was made out nor there anv details given 
in the affidavit to show how infiuence was 
brought on the concerned officers. and 
that the allegations were vague. The 
learned Judges then referred to the as- 
sertions made bv the appellant and ob- 
served that a mere allegation would not 
carry conviction when it is considered 
that the Bill Collectors would not have 
made self-incriminating statements. 


22. It will immediately be plain 
that the learned Judges did not actually 
o into the evidence adduced before the 
Returning Officer. They could not have 
gone into that evidence at all. They did 
not give any express finding as to whe- 
ther the appellant was or was not in ar- 
rears. They disposed of the writ peti- 
tion pbviously on grounds that the peti- 
tion did not disclose anv error of juris- 
diction or violation of anv law or prin- 
ciples of natura] justice nor the petitioner 
made out prima facie any case of bias. 
The said judgment therefore cannot be said 
to be a judgment on the central factual 
question in the case, that is to sav. on 
the question whether the appellant was 
in fact in arrears of profession tax or 
not. What follows therefore is that the 
questions considered and disposed of bv 
the High Court within its supervisory 
furisdiction constitute ‘merits’ within the 
meaning of the abovesaid three Supreme 
Court decisions. The decision on those 
points alone will operate as res judicata. 


23. We are therefore not inclined 
fo agree with the view that the said 
decision of the High Court is a deci- 
Sion on merits of the central question 
erising in the election petition, that is to 
say whether the appellant was in fact in 
arrears of profession tax So as to dit 
qualify him from contesting the election. 
Since the High Court has not given any 
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decision on that question. it would not 
operate as res iudicata. The points so 
decided. however. do not preclude the 
enauiry bv the Election Tribunal on the 
question whether the appellant has been 
in arrears of profession tax or not. 


24. Even otherwise it must be re- 
membered that the High Court could not 
have substituted its jurisdiction with that 
of the jurisdicbon which the Election 
Tribunal] under the Act had. What the 
High Court was doing was only to find 
out in the exercise of jts supervisorv 
jurisdiction whether the Returning Offi- 
cer acted within his bounds The High 
Court was not the competent authority 
to decide finally any dispute regarding 
the qualification or disqualification of a 
Particular candidate. 


25. That jurisdiction has been 
specifically vested bv the Municipalities 
Act in the Election Tribunal No finality 
is attached to that of the Returnines Offi- 
cer or to the order of the appellate au- 
thority which hears appeals from the re- 
jection or acceptances of nomination 
papers. This matter again admittedly 
can be gone into in an election petition. 
Merely because the order of the return- 
ing officer in regard to nomination paper 
Was challenged in a writ netition under 
Article 226 of the Constitution. we fail to 
See how the remedy of election petition 
which is statutorily available to a party 
Can vet -barred by the operation of the 
principle of res judicata, particularly 
when the matter which is before the Elec- 
tion Tribuna] has not and could not have 
been gone into by the High Court in a 
proceeding under Art. 226 of the Constitu- 
tion arising out of the scrutiny of the 
nomination paper. 


26. In Burma Shel] Co. v. L. A. 
Tribunal of India, AIR 1957 Mad 60 it 
was held by Ratagopalan. J. 

“Though the High Court in a writ 
petition holds that the decision of the 
Industrial Appellate Tribunal in the ap- 
peal preferred to it against an award 19 
correct. that does not result in the sub- 
stitution of the finding of the High Court 
for that of the Appellate Tribunal with its 
ag merges in the order of the High 

ourt. 


It is not the High Court that is the 
Court of Competent jurisdiction to decide 
an issue in an industrial dispute that juris- 
diction being vested in the statutory tri- 
bunals. The plea of res judicata must, 
therefore, be rested only on the decision 
of the Appellate Tribunal and not on the 
order of the High Court.” 


27. In Rex v. Governor of Brixton 
Prison, Savarkar Ex parte. (1910) 2 KB 
1056 at pp. 1071 and 1072 the facts were 
that in a previous application. the only 
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matter adjudicated upon by the order of 
the King’s Bench Division. as drawn up, 
was that the order nisi fot a habeas cor- 
pus should be discharged. It was held 
that such an order would not operate as 
res judicata so as to preclude the or.cinal 
application under Section 10 of the Fugi- 
tive Offenders Act. 1881. 


28. Respectfully following these 
two decisions, we have no manner of 
doubt in holding that the Hizh Court’s 
decision merely confines itself to find out 
the legalitv of the order of the Returning 
Officer. That. however. does not mean 
that the High Court's decision was an the 
Central question of fact. nor can it mean 
that the Election Tribunal. which has the 
statutory jurisdiction of going into that 
question arising out of election. is barred 
by the principle of res judicata. In the 
election petition, the issue whether the 
opp ‘il-nt was in arrears of profession tax 
or rot can lawfully be cone into. 


29. For both these reasons we hold 
that the Election Tribunal was competent 
to go into the question and to hold that 
the appellant was not in arrears of pros 
fession tax and therefore was qualificd to 
stand for election. and the Returning Offi- 
cer committed an error in rejecting the 
nomination paper. The Election Tribunal 
therefore was quite right in setting aside 
the election of the respondent and direct- 
ing re-election in Ward No. 33 of Vijaya- 
wada Municipality. 


30. Since no other contention was 
raised before us we would allow the ap- 
peal set aside the judgment of the learned 
Judge and dismiss the writ petition with 
costs. Advocate’s fee Rs. 100/- in each 


Court, 
Appeal allowed. 
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In the matter of A. Sreeramulu, 
Petitioner. 

Writ Petn. Ne. 1481 of 1973. Dj- 
19-3-1973. 

Index Note:— (A) Constitution of 
India, Articles 356, 74 (1) — Proclama- 
‘ion of emergency in a State — President 


does not act wholly independently of the 
Cabinet. 


Brief Note :— (A) The nower of the 
eresident under Art. 356 is not ‘executive 
action’ of the Govt of India under Art. 77 
(1). But that does not mean that the 
President acts wholly independently of 
the Cabinet. The duty of the Council 
af Ministers under Article 74 (1) to aid 
and advise the President Is not confined 
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to matters occurring in Chap. V in which 
that article (Art. 74) is found. (Para 6) 

Index Note:— (B) Constitution of 
India, Article 356 — Satisfaction of the 
President —- Nature of. 


Brief Note:— (B) The shackles of 
Judicial review which the Courts have 
put upon the arbitrary exercise of dis~- 
cretion by administrative agencies can-« 
not be permitted to be put on the ex- 
pression of satisfaction by the President 
in a matter specially confided to him by 
the Cons‘itution. The satisfaction of tha 
President cannot be equated to the dis« 
cretion conferred upon an administrative 
agency by some legislation or subordinata 
legislation, (Para 8} 


Index Note:— (C) Constitution of 
Indio. Article 356 — Proclamation of 
emergcrcy in a State — Considerations. 

Brief Note:— (C) It is not correct 
to think that a proclamation uncer Arti- 
cle 356 can never be made if a partv has 
an undisputed majority in the legislature 
to enable its leader to form a ministrv. 
There can be many diverse and varied 
considerations e.g. outbreak of unprece- 
dented violence, a great natural calamity 
like an earthquake. a flood or an epide- 
mic. (Para 9) 

Index Note:— (D) Constitution of 
India, ‘Article 356 — Proclamation of 
emergency in a State — Internal dis- 
turbance ean be a ground notwithstand- 
ing that it is provided for by Art. 355. 


Brief Note:—~ (D) There fs nothing 
to prohibit the President from proceed- 
ing to act under Article 356 in cases of 
internal disturbance if in a given situas 
tion, he comes to the view that the situas 
tion needs to be handled under Art. 356. 

(Para 9f 

Index Note:— (EF) Constitution of 
India, Article: 359 and 226 — Preeclnma- 
tion of emergency — Satisfaction of Presis 
dent is not justiciable. 


Brief Note:—~ (E) The issue of the 
President's satisfaction under Article 356 
is basically a politica] issue. There is a 
wide range of situations when the Presi-« 
dent may act under Article 356 (see 
pt. (c)) and the Constitution does nof 
enumerate the situations and there is noe 
‘satisfactory criterion for a judicia] de- 
termination’ of what are relevant consis 
derations. The very nature of the ques= 
tions involved, the circumstance that if 
is the Head of the State that is entrusted 
with the discharee of the duty and the 
fact that it is the Parliament that is the 
final arbiter lead to the onlv conclusion 
that the Court can never so behind the 
proclamation issued by the President 
either on the ground of mala fide or on 
the ground of ah=once of anv aroinds for 
the action, The ouster of the jurisdiction 
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of the Courts being intrinsic to the very 
nature mf the power exercised by tha 
President it is immaterial that there is 
No article flike Article 363 (1)) expressly 
gusting jurisdiction of Courts 
(Paras 9.10. 11.14) 
There is no foundation for the ap- 
prehension that such an interpretation is 
likely to foster despotic tendencies and 
€ven assuming it to be so it is the people 
of the country that should resist the des- 
potic tendencies on the part of the Pre- 
sident or the maiority party in the Par- 
liament and it is scarcely a matter for 
the Courts, (Para 12) 


Index Note:— (F) Constitution of 
India, Article 226 — Delay — Praclama~ 
tion of emergency challenged two months 
after proclamation. 


Brief Note:— {F} The Courts can- 
not go behind the issue of proclamation 
of emergency under Article 356 (see 
Pt. (E)). Even if the Courts were to do 
so it cannot issue a rule declaring it to 
be void when on the basis of that order 
Advisers to the Governor were appointe 
ed and the entire administration had pro~ 
ceeded on the basis of the proclamation 
and the order. The question is not one 
of limitation or of the right of the peti- 
tioner {to challenge it at any time dure 
ing its currency) but whether circums 
stances in which it is asked Court should 
issue it. (Para 16) 


P. A. Choudary, for Petitioner: K. 
Subrahmanya Reddy Central Govt. Stand« 
fine Counsel and Principal Govt Pleader 
on behalf of the Govt. 


ORDER :— The petitioner is a mem% 
ber of the Legislative Assembly ef 
Andhra Pradesh. In this application for 
the issue of a writ under Article 226 of 
the Constitution, he questions the vals 
ditv of the proclamation of the President 
oí India under Article 356 of the Con« 
stitution imposing what is familiarly 
called ‘President's rule’ in the State of 
Andhra Pradesh and the Order of the 
President directing the Governor of the 
State of Andhra Pradesh to perform all 
the functions of the Government. The 
proclamation and the order were bo 
made on 18-1-1973. The Writ Petition 
was filed on 9-3-1973. 


2. In his petition, the petitioner 
alleges that there were no circumstances 
whatever which could have led the Presi- 
dent to be Satisfied that a situation had 
arisen in which the Government of the 
State could not be carried on in accord- 
ance with the provisions of the Constitu« 
tion. According to the petitioner the Pro« 
clamation was mala fide and obliquely 
motivated. The truth, according to him, 
was that there was a cTisis in the leader- 
ship of the State Congress Legislatura 
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Party: the leader Sri P. V. Narasimha Rao 
had lost the confidence of the maiority of 
members because of his nartisan attitude 
on the Mulki Rules issue; the procla- 
mation had been issued not because there 
Was a constitutional crisis ip the State. 
but with a view to set the bouse of the 
Congress Legislature Party in order and 
to resolve the crisis within the Party. 
The petitioner urges that if Sri. P. V. 
Narasimha Rao had lest the confidence 
of the Congress Leglislature Party and 
had tendered his resignation, it was the 
duty of the Governor to explore the pos- 
Sibility of forming another Ministry. In- 
stead, the petitioner says, the Governor 
submitted a report inviting President's 
rule. The petitioner further claims that 
the President’s Proclamation had been 
issued to stifle any democratic expression 
of opinion by the Legislature of Andhra 
Pradesh on the burning question of bifur- 
Cation of the State of Andhra Pradesh 
into two States, 


3. When the Writ Petition came 
up before me on 13-3-1973 for admission 
I felt a doubt whether the issues raised 
by the petitioner were justiciable issues 
and whether the validitv of the Procla- 
mation could be the subiect-matter of 
an enquiry under Article 226 of the Con- 
stitution. I also felt that the nature of 
the issues raised were such that a Rule 
Nisi should not be issued bv applving the 
Ordinary rule of a ‘triable issue’ or an 
‘arguable point’ but that a Rule Nisi 
should be issued onlv if the petitioner 
made out a substantia] prima facie case. 
Therefore. I heard elaborate arguments 
from Mr. P. A Choudarv first on 12th 
and again on 13th to which date I ad- 
fourned the Writ Petition at the instance 
of Mr. Choudary who wanted more tme 
On 14th I also heard the learned Princi- 
pal Government Pleader and the Stand- 
ing Counsel for the Central Government 
who were kind enough to assist me thoush 
No Rule Nisi had been issued. Having 
heard elaborate arguments. I am con- 
vinced that the Writ Petition must he 
dismissed for a variety of reasons. 


4. Before considerine the subhm's- 
Sons of the petitioner it is just as wel! 
that I refer to the events that have 
taken place in this State in the lasi 
few months In the wake of the jnds- 
ment of the Supreme Court in what is 
now well known as the "Mulki Rules care’. 
came the demand of the emplovees of 
the Government of Andhra Pradesh be- 
longing to the Andhra area that the Mulki 
Rules should be scrapped on one side and 
the demand of the emplovees beloncine 
to the Telangana area that the Mtl: 
Rules should be strictly enforced on the 
other side. A controversy which involved 
none but Government emplovees in the 
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beginning spread step bv step and came 
to involve large sections of the people in 
the whole of the Andhra area of the 
State of Andhra Pradesh Several de- 
mands sprang up. A demand that.the 
Mulki Rules should be scrapped snowbal- 
led into other demands that Andhras liv- 
ing in the twin cities of Hyderabad and 
Secunderabad should have equal treat- 
ment not onlv in the matter of employ- 
ment but also in the matter of admis- 
sion into educational institutions ete.. and 
other demands such as the scrapping of 
the Telangana Regional Committee ete., 
into a demand for a separate Andhra 
State. Large sections of the people be- 
lIongips to different walks of life jumped 
into the fray. An agitation was started 
for a separate Andhra State. The Prime 
Minister in a bid to solve the problem 
announced the Five Point Formula pur- 
suant to which the Parliament passed the 
Mulki Rules Act. Apparently Sections of 
people were not satisfied with the solu- 
tion affarded by the Mulki Rules Act. 
The agitation continued. The Deputy 
Chief Minister and ten other ministers re- 
signed from the Cabinet The agitation 
in the Andhra area took a violent turn 
Centra] Reserve Police and the Army 
were called in. On one side there was 
arson and loot and on the other there 
was firing by the police. The law and 
order situation deteriorated very badly. 
Meanwhile, all the non-vazetted emplo- 
yees belonging to the Andhra area went 
on. an indefinite strike from 7-12-1972 on- 
wards. Several Gazetted Officers includ- 
ing doctors and engineers also went on 
strike. Lawyers too went on strike. The 
result was an almost complete breakdown 
of the machinery of the Government in 
the Andhra districts of the State. Taxes 
were not paid and there was pandemo- 
nium everywhere. Even in some of the 
Secretariat Departments members of the 
staff belonging to the Andhra area went 
on strike. The Secretariat Administration 
is €ven Now running with great difficulty. 
That was the stage when the Chief Minis- 
ter tendered the resignation of the Cabi- 
net having made six days earlier. a vain 
bid to save the situation bv adding a 
few more ministers to the Cabinet. If 
was then that the Governor submitted a 
report to the President and the President 
mare the impugned Proclamation and 
order, 


5. Article 356 occurs in Part 
XVIII of the Constitution which deals 
with ‘Emergency Provisions’. I will first 


refer to Article 355. Article 355 enjoins 
a dutv on the Union Government to Dro- 
tect every State against external aggres- 
sion and interna] disturbance and to en< 
sure that the Government of everv State 
is carried on in accordance with the pro« 
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visions of the Constitution Article 356 
enables the President, if he is satisfied 
on a receipt of a report from the Govers 
nor of a State or otherwise, that a situa» 
tion has arisen in which the Governmenĝ 
of the State cannot be carried on in acs 
cordance with the provisions of the Cons 
stitution, to make a proclamation assume 
ing to himself all or anv of the functions 
of the Government of the State and all 
or any of the powers vested in or exere 
cisable by the Governor. declaring that 
the power of the legislature of the State 
shall be exercisable by or under the au« 
thority of Parliament and such incidental 
and consequential provisions as may be 
necessary. Article 356 (3) provides that 
every proclamation under the Article 
shall be laid before each House of Parlige 
ment and shall’ cease to operate at the 
expiration of two months. unless it has 
been approved by Tesolutions of both 
Houses of Parliament before the expira= 
tion of two months. It is worthy of note 
that the Proclamation of the President 
may be made even if the Parliament is 
in session. unlike the Ordinance-making 
power of the President under Art. 213 of 
the Constitution. 


6. At this stage, Tf Is necessary. 
to know the character of the power exe 
ercised by the President under Article 356 
of the Constitution. It has been pointed 
out by the Supreme Court in Javantilal 
Amratlal v. F. N. Rana, AIR 1964 SC 648 
and Sardari Lal v. Union of India, (AIR 
1971 SC 1547) that the power under 
Article 356 is not a power of the Union 
Government but that it is a power spes 
cially vested in the President by the 
Constitution and in regard to which the 
satisfaction is-the persona] satisfaction of 
the President. In Sardari Lal’s case the 
Supreme Court said, 


“There are several Articles under 
which the President is required to ba 
satisfied before an action is taken ......«0 
Article 356 says that if the President on 
receipt of a report from the Governor of 
the State or otherwise, is satisfied that a 
Situation has arisen tn which the Goya 
ernment of the State cannot be carried 
on in accordance with the provisions of 
the Constitution he mav make a procla» 
mation as provided in the Article ...... le 
In such cases. it is the President who has 
tn be personally satisfied on the material 
placed before him about the various 
matters on which action has to be taken, 
Such functions may pertain to the ex-« 
ecutive power of the Union which is vest= 
ed in him under Article 53 (1). But this 
cannot fall within Article 77 (1) which 
is confined to executive action of the 
Government of India.” 

In Jayanti Lal Amrit Lal Shodhan’s case, 
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AIR 1964 SC 648 the Supreme Court ob- 
served, 


“The power ......... to declare failure 

of the constitutional machinery in States 
under Article 356 ...... eee to enumerate 
a few out of the various powers — are not 
powers of the Union Government: these 
are powers vested in the President by the 
Constitution and are incapable of being 
delegated or entrusted to any other body 
Or authority under Article 258 (1).” 
It is thus clear that the power of the 
President under Article 356 is not ‘Ex- 
ecutive action’ of the Government of 
India under Article 77 (1) of the Constitu- 
tion. But that does not mean that the 
President acts wholly independently of 
the Cabinet. Under Article 74 (1) of the 
Constitution there shall be a Council of 
Ministers with the Prime Minister at the 
Head to aid and advise the President in 
the exercise of his functions. ‘There is 
no reason why Article 74 should be con- 
fined in its application to the functions 
mentioned in Part V of the Constitution 
and not to other functions of the Presi- 
dent found elsewhere in the Constitution 
a; thought by some lawvers. The only 
reason advanced bv such lawvers is that 
Article 74 is found in Part V of the Con- 
stitution and therefore it must be consi« 
dered to apply to the functions of the 
President occurring in that Chapter only. 
The language of Article 74 is verv wide 
and there is no Treason to imprison it in 
that fashion. It is the duty of the Coun- 
cil of Ministers to aid and advice the 
President on every matter relating to the 
discharge of his functions. 


7. The primarv question for con- 
sideration is whether the satisfaction of 
the President leading to his making a 
Proclamation under Article 356 is justi- 
ciable. Sri Choudary argued that the 
existence of a situation in which the 
Government of the State could not be 
earried on in accordance with the provi-« 
sions of the Constitution was a jurisdic- 
tional condition for the exercise of the 
President’s power and the Court was en- 
titled to exercise its. power of judicial 
review to discover whether the power had 
been exercised bona fide and whether 
there were any relevant circumstances 
at al] justifying the expression of satis- 
faction, though he would concede that 
the Court could not go into the sufi- 
ciency of the reasons. He relied on the 
well-known principles of Administrative 
Law expounded bv the Supreme Court in 
Barium Chemical Ltd. v. Company Law 
Board, AIR 1967 SC 295 and Rohtas In- 
dustries Ltd. v. S. T. Agarwal. ATR 1969 
SC 707. by the House of Lords in Pad- 
field v. Minister of Agriculture. 1968 (1) 
All ER 694 and by the Privy Council] in 
Rossclunis v. Papadopoullos, 1958 (2) 


a 
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All ER 23. He particularly relied on the 
observations of Lord Morton in the last 
case where he said. 


_. “There Lordships ............ think that 
if it could be shown that there were no 
grounds on which the appellant could be 
satisfied, a Court might infer either that 
he did not honestly form that view or 
t. in forming it. he could not have ap~ 
plied his mind to the relevant facts.” 


8. I do not think that the shack 
Tes of Judicial review which the Courts 
have so rightly put upon the arbitrary. 
exercise of discretion bv administratiyel 
agencies can be permitted to be put oni 
the expression of Satisfaction by thei 
President in a matter specially confided! 
to him by the Constitution. The satis- 
faction of the President in a matter en~ 
trusted to him by the Constitution can- 
not be equated to the discretion con-; 
ferred upon an administrative agency bv! 
some legislation or subordinate legisla 
tion. There is indeed a great ocean of! 
difference between the Head of the State 
expressing his satisfaction on a Constitu« 
tional issue, aided and advised by a Coun- 
cil of Ministers responsible to the Parlia- 
ment and the minors of the State exer- 
cising their discretion on administrative 
issues. Sri Choudary argued that the 
word ‘satisfaction’ must be construed te 
mean the same thing wherever it oct- 
cured. He said it could not mean one 
thing when it was the Constitution that 
was interpreted and another thing when 
it was other legislation that was inter- 
preted. That is not true. Without doubt, 
an expression must take colour from its 
context. The old rule of interpretation 
that the text must preva] over the con- 
text is no longer valid waen interpreting 
modern Constitutions and modern Sta- 
tutes. Nor is it correct to treat the ques- 
tion as one turning entirely on the mean- 
ing of the word ‘satisfaction’. The qucs- 
tion is whether the satisfaction of the 
President under Article 356 of the Con- 
stitution is a matter which can ever by 
the subject-matter of an enquirv in a 
proceeding under Article 226 of the Con- 
stitution The context in which Art. 356 
occurs in the Constitution is q leading 
pointer to its non-justicicbility. Art 356 
occurs in the Chapter relating to 'Fmer~ 
gency Provisions’ and contemplates an 
emergency occasioned by a situation in 
which the Government of the State can- 
not be carried on in accordance with the 
provisions of the Constitution. ‘The exist- 
ence of such a Situation or the factors 
which may be considered as validly lead- 
ing to the conclusion that the situation 
exists are hardly matters. as I shall pres 
sently point out. on which the Courts are 
competent to pronounce. The further 
context is that the power is entrusted to 
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the Head of the State, himself elected by 
the Parliament and all the Legislatures 
of the States, and he assisted and advised 
by a Council of Ministers, themselves 
elected and responsible to the Parlia- 
ment. Nor has the President the last 
word on the subject. The Parliament is 
the final arbiter in the matter. The pro- 
clamation has to be placed before both 
Houses of Parliament and shall Japse on 
the expiry of two months if not approv- 
ed by both houses. Therefore, it is to the 
Parliament and not to the Courts that the 
Constitution has entrusted the task of 
reviewing the President’s action. Where 
the Constitution has committed to another 
avency of Government other than Courts 
the ‘autonomous determination of the 
issue’, the Courts have no right to usurp 
a function which is not theirs. 


9. Perhaps one may not rightly 
describe the function of the President 
under Article 356 as a political function 
since the Constitution broadly classifies 
the several functions dealt with bv it 
as legislative, judicial and executive, the 
executive function being the residue of 
what does not fall within the other two 
functions. But it does not Tequire any 
mental ability or legal ingenuity to 
identify the issue of the President’s satis- 
faction under Article 356 as a basically 
political issue. J ask, as Justice Frank- 
furter asked in the case of Coleman v. 
Miller, (1938) 307 US 433. “Is it for 


Courts to meddle with matters that re- © 


quired no subtlety to be identified as 
political questions?” Even the rights 
which the petitioner claims are infringed 
are not rights of a person or property 
but political rights and rights of Govern- 
ment. And what are the considerations 
which mav lead the President to conclude 
that the Government of the State cannot 
be carried on in accordance with the 
provisions of the Constitution? The 
petitioner seems to labour under the im- 
pression that if a party has an undisput- 
eq maioritv in the Legislature to enable 
its leader to form a Ministry, it can never 
be said that a situation has arisen where 
the Government of the State cannot be 
carried on in accordance with the provi- 
sions of the Constitution. That is not 
correct. There mav be many diverse and 
varied considerations. An outbreak of 
unprecedented yiolence which the Gov- 
ernment is unable to curb mav be a con- 
sideration. A great natural calamity like 
a severe earthquake or a flood creating a 
situation which the Government of a 
State is unable to meet mav be a consi- 
deration. A large epidemie leading to 
mass deaths and exodus may be another. 
In all these cases there mav be such a 


failure of the Government of the State 
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as to amount to an abdication of its Gove 
ernmenial power. Any other cause which 
may paralyse the Government of a Stats 
May be a consideration. The Government 
of a Siate may enter into alliances with 
Foreigr Governments and that may be 
consideration. Sri Choudary urged that 
internal disturbance could never be a 
ground for action under Article 356 since 
it was provided for by Article 355 of the 
Constitution. There is no substance in 
this submission. True, Art. 355 casis a 
duty on the Union Government to Pro- 
tect every State against internal dis- 
turbance and to ensure that the Govern- 
ment of every State is carried on in ac- 
cordance with the provisions of the Con- 
stitution. But, in a given situation, the 
President may come to the view that that 
is not enough to save the situation but 
action under Article 356 is necessarv 
There is nothing to prahibit the President 
from proceedings to act under Art, 356 in 
cases Of internal disturbance. 


10. We have seen that there is a 
wide range of situations when the Presi- 
dent mav act under Article 356. The im- 
portant thing to notice is that the Con- 
stitution does not enumerate the situa- 
tions and there is no ‘satisfactory criteria 
for a judicial determination’ of what are 
relevant considerations The very ab- 
sence of satisfactory criteria makes the 
question one which is intrinsically politi- 
cal and beyond the reach of the Courts. 
The considerations which are relevant for 
action under Article 356 and the weigh- 
ing of those considerations appear to be 
clearly matters of political wisdom, not 
for judicial scrutiny. Again it must be 
obvious that any attempt to settle a con- 
troversy raised by a proclamation under 
Art. 356 will necessarily be followed by 
tremendous consequences, The very vast- 
ness of those consequences makes it “im- 
politic or inexpedient” for a Court to as- 
sume jurisdiction. I cannot do better than 
to quote the observations of Justice 
Frankfurter in another connection in 
Colegrove v. Green, (1945 328 US 549). 


“We are of opinion that the petition- 
ers ask of this Court what is beyond its 
competence to grant. This one of 
those demands of judicial power which 
cannot be met by verbal fencing about 
‘jurisdiction’. It must be resolved by 
considerations on the basis of which this 
Court. from time to time, has refused to 
intervene in controversies. It has re- 
fused tg do So because due regard for 
the effective working of our Government 
revealed this issue to be of a peculiarly 
political nature and therefore not meet for 
judicia) determination.........The basis for 
the suit is not a private wrong. but a 
wrong suffered by Ilinois as a polity... 
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Nothing is clearer than that this contro- 
versy concerns matters that brings the 
Court into immediate and active relations 
with partv contests. From the determi- 
nation of such issues this Court has 
traditionally held aloof. It js hostile to 
a democratic svstem to involve the judi- 
Clary in the politics of the people. And 
it is not less pernicious if such judicial 
intervention in an essentially political 
contest be dressed up in the abstract 
phrases of the law ......... To sustain this 
action would cut very deep into the very 
being of Congress. Courts ought not to 
enter this political thicket.” 


11. I have already said thaf the 
issues raised will immediately provoke 
questions which are of a peculiarly poli- 
tical character which cannot be resolved 
judicially even if constitutional interpre- 
tation is involved. Thus the very nature 
of the questions involved. the circum- 
stances that if is the Head of the State 
that is entrusted with the discharge of 
the duty and the fact that it is the Parlia- 
ment that is the final atbiter lead to the 
inevitable conclusion that the Court can 
never so behind the proclamation issued 
by the President. The learned counsel 
argued that there is no express provision 
prohibiting judicia] review such as the 
one found in Article 363 (1) of the Con- 
stitution. The provision in Article 363 (1) 
barr'ne the jurisdiction pf Courts was 
obviously designed to meet a special 
situation where erstwhile rulers of native 
States had become citizens of India en- 
titled to rights like other citizens and 
who might. therefore. invoke the juris- 
diction of Courts to interpret instruments 
entered Into by them with the Govern- 
ment of the Dominion of India. The con- 
trast with Article 363 (1) is therefore ir- 
relevant. The ouster of the iurisdiction 
of Courts is intrinsic to the very nature 
of the power exercised bv the President 
under Article 356 of the Constitution. I 
have siven my reasons earlier. [t is im- 
material that the jurisdiction is not ex- 
pressly ousted. 


12. Sri Choudary lamented that 
such an interpretation would cut at the 
very principle of a federal democracy 
and make the President a despot. There 
is no basis for the apnrehension of Srt 
Choudary. AS already mentioned by me 
the power is entrusted to the President 
who is elected not only bv Parliament 
but by al! the Legislatures of the States 
|The President ic not only the ‘highest 
‘dianitary of the realm but the embodi- 
ment of the unitv of the Country’. The 
power is subject to review bv an elected 
Parliament which includes representatives 
from «ll States. And. after everything 
[is said and done, it is the people of the 


In re A. Sreeramulu (C. 


Reddy J.) [Prs. 10-14] A. P. bil 


country that should resist despotie ten- 
dencies on the part of the President or 
the Malority partv in the Parliament and 
lt is searcely a matter for the Courts. To 
quote justice Frankfurter again “hold- 
Ing democracy in judicial tutelage js not 
the most promising way to foster disci- 
plined responsibilities in a people”. 


13. I mav now refer to some deci- 
sions of Privy Council and the Supreme 
Court which support this view. In Bha- 
gat Singh v. The King Emperor. 58 Ind 
App 169 = (AIR 1931 PC 111) the ques 
tion arose whether the Court could go 
into the question whether a state of em= 
ergeney existed justifying the Pruclama- 
tion of the Governor General of India 
under Section 72 of the Government of 
India Act, 1919. The Privy Council said, 


“That raises directly the question 
who is to be the Judge of whether a -tnte 
of emergency exists. A state of emer- 
gency is something that does not permit 
of any exact definition: it connotes a 
State of matters calling for drastie action, 
which is to be iudged as such bv some 
one. It is more than obvious that that 
Someone must be the Governor General, 
and he alone, Any other view would 
render utterly inept the whole provision. 
Emergency demands immediate action 
and that action is prescribed to be taken 
by the Governor-General ......... In fact 
the contention is so completely without 
foundation on the face of it that it would 
ee to allow an appeal to argue about 
it. 


In Emperor v. Benori Lal Sharma. ATR 
1945 PC 48 also the Privy Council as- 
serted the proposition once again that the 
Governor General was the sole Judse of 
the question whether an emergency 
existed. 

14. In R. C. Cooper v. Union of 
India, AIR 1970 SC 564: AIR 1970 SC 
1318 the question of the iusticiankility of 
the satisfaction of the President in pro- 
mulgatine an Ordinance was raised but 
was not answered by the Supreme Court 
In Madhava Rao Scindia v. Union of 
India, AIR 1971 SC 530 Hidavatullah. 
C. J.. who wrote a separate but concur- 
Ting judgment held that a charge of mala 
fide made samst the President in the 
discharge of his duties cannot he inquired 
into by anv Court Nor vould rhere be 
any probe into the reasons for the action 
of the Prasident. The learned Chief 
Justice relied on Articles 74 (2) and 36L 
(1) of the Constitution. He observed. 


“Further it is not anen tn me to proba 
the reasons for decision by the President. 
To begin with under Article 74 (2) the 
question, whether anv and if 50. what 
advice was tendered by the ministers to 


the President cannot be inquired into by, 


112 A. P. {Prs. 14-16] 


any Court. Again bv Article 361 (1) the 
President is not answerable to any Court 
for the exercise and performance of the 
powers and duties of his office or for any 
act done or purvortinp to be dona bv 
him in the exercise of those powers and 
duties except in an investigation of a 
charge under Article 361. All that is 
saved is that appropriate proceedings 
against Government of India can be taken, 
Therefore, whether the President acted 
rightly or wronely in the matter may be 
decided against the Government of India 
without questioning the conduct of the 
President. Therefore. the onlv question 
open is whether the act of the Pre.ident 
was ultra vires of the Constitution”. 
Thus according to the learned Chief Jus- 
tice the Court was incompetent to go into 
the question of mala fide or probe into 
the reasons for the action of the Presi- 
dent though it could go into the question 
of ultra vires. Applving the views of 
the learned Chief Justice to the facts of 
the present case, it is clear that the peti- 
tioner cannot invoke this Court's juris- 
diction to question the President's pro- 
clamation either on the ground of mala 
fide or on the ground that there were no 
grounds. any probe into the mind of the 
President or the reasons for the action 
being prohibited. J have arrived at the 
same conclusion without reference to 
Article 361 (1) or Article 74 (2) of the 
Constitution on which Hidayatullah. C J.. 
relied in AIR 1971 SC 530. The conciliu- 
sion that the satisfaction of the Presi- 
dent is not a justiciable issue is support- 
ed by the decisions in K. K. Aboo v. 
Union of India. AIR 1965 Ker 229: Rao 
Birender Singh v. Union of India, AIR 
1968 Puni 441 and G Rov v. Tarpura 
Mukherji. (1972) 76 Cal WN 411 = (AIR 
1973 Cal 233). 


15. Even assuming that the Court 
possesses some limited power of judicial 
review, there is no force in the submis- 
Sion of the learned counsel for the peti- 
tioner that there were no circumstances 
Justifying the Presidential proclamation. 
I have already narrated the events that 
took place before the Proclamation was 
made. I am entitled to take judicial 
notice of these events of contemporary 
history. The events narrated by me 
would show that there was a complete 
break down of law and order in a large 
area of the State and a strike by a great 
section of Government emplovees practi- 
cally paralysing the Government. I have 
also explained earlier that those conside- 
rations are, without doubt. relevant con- 


siderations which may be taken into ac- 
count to conclude that a situation has 
arisen in which the Government of the 
State cannot be carried on in accordance 
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with the provisions of the Constitution. 
There was thus sufficient justification for 
the Picsident’s Proclamation. if proof of 
Such justification was necessary. 


16. Lastly there is the question 
of delav which, in mv opinion. disentitles 
the petitioner from obtaining anv relief 
from ihis Court. The petitioner is a 
Membcr of the Legislative Assembly and 
he complains of the loss of his civil and 
Political rights. If the application was 
meant seriously one would have expected 
him to rush to Court as soon as the Pro- 
clamation was made. But, instead. he 
waited and tarried. He filed the writ 
petition on 9-3-1973 though the Procla- 
mation was made on 18-1-1973. Mean- 
while pursuant to the Proclamation and 
the Order of the President. Advisers to 
the Governor were appointed and for the 
last two months the entire administra- 
tion has proceeded on the basis of the 
Proclamation and the order. If the pro- 
clamation and order of the President are 
void, then in the last two months there 
have been many illegal transactions. taxes 
have been wrongfullv collected. payments 
have been illegally made. public accounts 
improperly settled, orders have been 
wronelv issued. licences and permits un- 
authorised] y granted ete. Yet. the peti- 
tioner, a Member of the Legislative As- 
sembly claiming to be interested in 
Constitutional Government chose to lie 
by. Sri Choudary urged that the peti- 
toner had a right to complain at any 
time so long as the Proclamation and the 
order were in force and at any rate. at= 
cording to the practice of this Court. 
within a period of six months. The ques- 
tion is not one of limitation or whether 
the petitioner has a right to approach this 
Court but whether this Court ouzht to 
issue a Rule in the present circumstances. 
I am firmly of the view that it will not 
be right for this Court to issue a Rule on 
this belated application, after so much 
has happened. Sri Choudary brought to 
My notice the circumstance that the peti- 
tioner was in preventive custody for a 
few days. But admittedly he was free 
from the first week of February onwards, 
The question fs not whether a particular 
individual was or was not in a position 
to bring to the notice of the Court a 
matter like the present one but whether 
it was proper for this Court to issue a 
Rule. Y have already indicated my rea- 
sons for holding that it would be highly 
improper for the Court to issue a Rule 
at this stage. Though I have a suspicion 
that the applicatun lacks seriousness, I 
do not want to venture 60 far as to say 
that the application is not bona fide. It 
Ig unnecessary. But I am quite satisfied 
that it ig belated, 
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17. Thus, viewed from anv angle, 
the writ petition must, of necessity. be 
dismissed, It is accordingly dismissed. 

Petition dismissed. 





AIR 1974 ANDHRA PRADESH 113 
(V 61 C 23) 
SRIRAMULU, J. 


Ariyur Mohammad WHabeebur Rab- 
man and others. Petitioners vy. Ansuri 
a (died) and another, Respon- 
ents. 


Civil Revn. Petn. No. 2268 of 1970, 
D/- 12-3-1973. against order of Dist., J., 
Khammam, D/- 21-9-1970. 

(A) Arbitration Act (1940), S. 30 — 
Application to set aside award — No 
particular form prescribed — Even an 
objection to an award in the nature of 
written statement may be treated as such 
an application, if it is filed within limita- 
tion. AIR 1960 Andh Pra 576. held not 
good law in view of AIR 1967 SC 1233. 
(Case law discussed). (Paras 11,17) 

(B) Arbitration Act (1940), Section 30 
~ Application for setting aside award — 
Limitation — Starting point — (X-Ref:— 
Limitation Act (1908), Article 158) — (X- 
Ref :— Limitation Act (1963), Art. 119). 


The period of limitation for filing an 
application to set aside an award is 
thirty davs under Article 158 of the 
Limitation Act (1908) from the date of 
service of notice of the filing of the 
Award into Court and not from the date 
of the Award. (Paras 11,17) 


(C) Arbitration Act (1949), Section 39 
(1) (vi) — Appealable orders — Refusing 
to set aside award — Composite order 
rejecting objection to award and passing 
decree in terms of award is to be treated 
8s an order refusing to set aside award 
and hence appealable. (Para 17) 
(D) Arbitration Act (1940), Sec- 
tions 14 and 17 — Award signed bv arbi- 
trators —- They become functus officio 
and are not entitled to conv it on stamp 
paper subsequently and present it for re- 
gistration — Award becomes inadmissible 
in evidence for want of stamp duty — No 
decree can be passed in terms of that 
award. AR 1956 Mad 134, held not good 
law in view of AIR 1962 SC 551. 
(Paras 22, 23) 


(Œ) Civil P. C. (1908), Section 115 — 
Revision — Lower Court coming to con- 
clusion that the award in question is ex 
parte award — Conclusion arrived at 
after discussing entire evidence on record 
— No interference in revision even i 
findine is wrong — (X-Ref:— Arbitra- 
tion Act (1940), Section 30). (Para 29) 
KQ/KQ/E523/73/LGC. 
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Triambakrao Deshmukh, for Peti- 


tioners. B. V. Subbarayudu. for Respon- 
dent No. 2. 
ORDER :— This Civil Revision Peti- 


tion is directed against the judgment and 
decree in A. S. No. 51 of 1965, whereby 
the District Judge, Khammam. allowed 
the appeal and set aSide the Award. 


2. Briefly stated, the facts are: 
The father of the revision-petitioners 
agreed to sell 5% acres of land. bearing 
Survey No. 320. situated at Khammam, 
to the Ist respondent. for a sum of 
Rs. 3,200/-, and executed an agreement 
of sale dated 16-4-1952. having received 
an advance consideration of Rs. 1 300/-. 
The father of the petitioners put the Ist 
respondent in possession of the property. 
in pursuance of the agreement of sale. 
Admittedly. a sum of Rs. 200/- was paid 
by the ist respondent on 5-8-1954. to 
K. M. Hussain, the Power of Attorney 
holder of the mother of the petitioners. 
Subsequently disputes arose between the 
parties. as the balance was not paid and 
the sale-deed was not executed by the 
petitioners’ father in favour of the ist 
respondent. The Ist respondent alleged 
that a sum of Rs. 800/- was paid to the 
petitioners on 23-3-1953, but the peti- 
tioners denied that payment. The dis- 
pute was referred to the arbitration of 
five named arbitrators. among whom one 
K. Appa Rao was to be the Sarpanch or 
Umpire. After recording the evidence 
and hearing the parties. the arbitrators 
passed the Award dated 21-7-1957. As 
per the Award, the ist respondent was 
to pay Rs. 1.700/- with interest at 9% 
per annum. by 27-7-1957 and. in default. 
the Ist petitioner should refund the pur- 
chase money of Rs. 1,500/~ by 29-7-1957 
to the lst respondent. The respondents 
did not pay the amount within time and 
the petitioners, therefore. in compliance 
with the terms of the Award. deposited 
Rs. 1,500/- with the arbitrators and ob- 
tained a receipt. The Award was regis- 
tered on 25-7-1957 and kept with the 
arbitrators. 


3. The petitioners filed O. S. No. 
41 of 1958 in the Court of the Subor- 
dinate Judge, Khammam, for making the 
Award a rule of Court. The respondents: 
opposed the suit. According to them, the 
dispute that was referred to the Arbitra- 
tors was not with regard to the sale of 
the land. but was with regard to the 
amounts paid by respondent No. 1. The 
Agreement of Reference was brought 
about by undue influence. misrepresenta- 
tion and fraud: No enquirv was made 
and the Award was an ex parte one. The 
arbitrators colluded with the petitioners 
and misconducted themselves. The Award 
was not read out and explained to the 
st respondent. The registration of the 
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Award and the refund of the amount by 
the petitioners to the arbitrators, were 
all false. The respondents were in con- 
tinuous possession of the property since 
the date of the agreement of sale, ie. 
16-4-1952 and they, therefore, cannot be 
dispossessed. Since the arbitrators col- 
luded with the petitioners, the respon- 
dents did not accept the arbitration and. 
accordingly, sent a written communica- 
tion to the arbitrators on 20-7-1957 The 
respondents had to pav onlv Rs 866-75 D. 
and were also willing to pay that. amount 
and to take a registered cale-deed. The 
Award is vitiated in law. Thc respon« 
dents, accordingly, prayed for setting 
aside the Award and for dismissing the 
plaintiffs’ suit, 


Å. The petitioners filed a suitable 
rejo'nder, 


5. On the basis of those plead- 
ings, the trial Court framed appropriate 
issues and, after considering the evidence 
adduced by the parties in support of 
their respective versions, decrced the 
pDiuintiffs’ suit in terms of the Award. 


6. Aggsrieved by the above Jude 
ment and decree of the trial Court, 
making the Award a rule of Court, the 
respondents in the suit before the Sub- 
ordinate Judge, filed an appeal to the 
D strict Judge, Khammam. While sup- 
porting the judgment of the trial Court, 
the respondents jn the said appeal before 
the District Judge raised a preliminary 
objection that the appeal filed before him 
by the appellants was not maintainable, 
in law. For the reasons stated bv him in 
Paravraph (9) of his judgment. the Dis- 
triet Judge overruled the preliminary ob- 
jection raised by the respondents and 
held, that the appeal was maintainable 
in law against the judgment of the trial 
Couri. making the Award a rule of Court 
Then he addressed himself on the aues- 
ton whether the Award dated 21-7-1957 
was liable to be set aside for all or any 
of the reasons put forward by the appel~ 
lants. After discussing the position of 
law, the District Judge, in paragraph (10) 
of his judgment. came to the conclusion 
that Exhibit K-12, i e.. the Award, could 
not be looked into. in view of the two 
decisions of the Supreme Court and one 
of this Court referred to in that para- 
graph. In paragraph (11), the District 
Judge also found that the proceedings be~ 
fore the Arbitrators were ex parte and 
that. the arbitrators did not intimate the 
apnellants that they would proceed with 
the arbitration ex parte, and that, the 
circumstances did not permit or warrant 
any such ex parte procedure. The arbi- 
trators thus misconducted themselves and 
the Award was. therefore, vitiated in law. 
In view of those findings, the learned 
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District Judge allowed the apneal. set 
aside the judgment of the trial Court and 
dismissed the suit. 


4. Agsrieved by the above deci= 
Sion of the District Judge, the respon 


dents in the Ist appeal have filed this 
Civil Revision Petition. 
g. The learned Counsel, Sri 


Triambak Rao Deshmukh, appearing for 
the revision-petitioners, contended that 
when an Award is made a rule of Court 
and a dccree passed in terms thereof. an 
appeal undcr Section 17 of the Arbitra- 
tion Act will lie only on two grounds, 
viz. the judgment of the Court making 
the Award a rule of Court is either fn 
excess of. or not otherwise in accordance 
With the Award, Except on those two 
grounds, an appeal against the judgment 
and decree of the Subordinate Judge, 
Khammam could not have been filed in 
the Court of District Judge. Hence the 
judgment of the District Judge. Kham-« 
mam, is without jurisdiction. Respondent 
No. 1 filed his written statement to the 
plaint long after 30 davs from the date 
of the Award and hence, even assuming 
that it could be taken as a petition filed 
by respondent No. 1 for setting aside the 
Award, it was time-barred and hence 
could not be treated as an application for 
setting aside the Award, and the anpeal 
to the District Judge was not. therefore, 
an appeal] under Section 39 (1) (vi) of the 
Arbitration Act. The Award is not ex 
parte, and even if it js ex parte, the cir- 
cumstances iustifv the making nf an ex~ 
parte Award. The Award did not create 
any interest in the immovable property 
of the value of more thon Rs. 100/- and 
did not, therefore, require registration, 
The ecopvine of the Award on the stamps 
paper was only a ministerin] act and the 
arbitrators could not for that purpose. be 
considered to have become functus officio. 
The arbitrators neither misconducted 
themselves, nor the proceedings. The 
District Judge, therefore. erred in allow-« 
ing the appeal and setting aside the 
Award. 

9. As against those arguments. the 
learned Counsel, Sri Subbaravudu. sub» 
mitted that there was no particular form 
for filing an application for setting aside 
the Award. The written statement filed 
by Respondent No. 1 to the application 
filed by the revision-petitioners for make 
ing the Award a rule of Court. has to be 
considered aS an application for setting 
aside the Award, if it hss been filed 
within 30 days from the date of service 
of the notice of filing of the Award The 
time-limit of 30 davs does not rim from 
the date of the Award. but rurc from the 
date of service of the notice cf the filing 
of the Award into Court. The written 
statement filed in this case was within 
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30 davs from the date of service of notice 
of the filins of the Award and hence it 
has to be considered as an annlication for 
setting aside the Award. In rejecting the 
obiections, raised bv the respondents, and 
making the Award a rule of Court, the 
Subordinate Judge must be considered to 
have passed a composite order, one Te- 
fusing to set aside the Award, and the 
other passing a decree in terms of the 
Award. In such a ease. the aggrieved 
party can file an appeal against the judg- 
ment of the Court making the Award a 
Tuie of Court. and such an appeal would 
be one under Section 39 (1) (vil of ihe 
Arb:tration Act, and not under Section 17 
of the Act. The District Jvudze was. 
therefore. right in considering the vali- 
dity of the Award on grounds cther than 
those mentioned in Section 17 of the 
Act. The Award is dated 21-7-1957. It 
is on a plain paper, and not on the requi- 
site stamp-paper. The Award was copied 
on the requisite stamp-paper on 25-7-1957. 
The arbitrators could not copy the Award 
on stamp paper on 25-7-1957 and get it re- 
Bistered. as they had already become 
functus officio on 21-7-1957 when they 
had made the Award. The Award is, 
therefore, invalid and void. Unless the 
arbitrators save notice to the respondents 
herein, (appellants before the first ap- 
pellate Court). that the proceedings 
against them would be ex parte the 
arbitrators could not proceed ex parte 
and conduct the proceedings in the ab- 
sence of one of the parties. Tze circum- 
stances did not warrant the arb -trators to 
conduct ex parte proceedings. In making 
the ex parte enquiry, the arbitrators vio- 
lated the principles of natur] justice. 
The Award did require resistrstion under 
the provisions of the Indian Registration 
Act, as it created an interest in immov- 
able property of the value of more than 
Rs. 100/-- The District Jucze rightly 
held that the arbitrators m.~conducted 
themselves and the proceedings. The 
Award passed by the arbitrators was not 
a valid Award, in view of the fact that it 
was not executable. The order of the 
District Judge was, therefore, correct on 
merits. Even if the order of the Dis- 
trict Juds@ is considered not to be Cor- 
rect. still, in the exercise of ifs revisional 
poyvars, the findine given bv the District 
Judze cannot be disturbed by this Court. 


10. Section 17 of the Act provides 
that. where the Court sees no cause to 
remit the Award or any of the matters 
referred to arbitration for reconsideration 
under Section 16 cf the Act. or to set 
aside the Award on anv of fhe grounds 
mentioned in Section 17 of the Act, the 
Court shall, after the time for making 
an amplication to set aside the Award has 
expired, or such application having been 
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made, after refusing it. proceed to pro- 
nounce judgment accordin: to the Award. 
and upon iudgment so prenounced, a de- 
cree shall follow and no appeal shall lie 
from such a decree except un the ground 
that it was in excess of, cr not otherwise 
in accordance with the Award. Sec 39 
(1) (vi) of the Arbitration Act prov des 
for an appeal against an order refus.ng 
to set aside the Award. 


11. In the instant ease, the aprli-' 
cation by the petitioners. ta the Court of 
the Subordinate Judge, hammam tr 
m2king ihe Award a rule af Court, ~as 
made on 5-8-1957. Notice of the filing 
of the Award was served on the resneon- 
dents in August or Septe ober, 1957. and 
the written statement wis filed 5y res- 
pondent Wo. 1 on 13-9-1557. that is, well 
vithin 30 days from the date of sorvice 
of notice of the filing of the Award into 
Court. The time has to ke reckoned not 
from the date of the Award. but from the 
date of service of notice of the filing of 
the Award into Court. In his written 
statement, the Ist respondent prayed for 
setting aside the Award. There is no 
particular form for filins an application 
for setting aside the Award. Even a 
written statement. filed in answer to the 
petition for passing a decree in terms of 
the Award. can be considered as an apoli- 
cation for setting aside the Award. if it 
is filed within the time orescribed by law 
and contains a specific p-aver that the 
Award should be set aside, 


12. In Madan Lal v. Sundertal. 
AIR 1967 SC 1233 his Lordship Wan- 
choo, J.. speaking for the Supreme Court, 
held that:— 


e 


-vormib 


Peers «lf a party warts an award to 
be set aside on any of the grounds men- 
tioned in Section 30. it must apply within 
30 davs of the date of service of notice 
of filing of the award as provided in 
Article 158 of the Limitation Act Jf no 
such application is made. the Award ran- 
not be set aside on anv of the grounds 
specified in Section 30 of the Act. Jt may 
be conceded that there is no special form 
prescribed for making such an applica- 
tion and in an appropriate case an obiec- 
tion to an award in the mature of a writ- 
ten statement mav be treoļoted aS such an 
application. if it is filed within the period 
of limitation. But if an objection like 
this has been filed after the period of 
limitation, it cannot be treated as an 
application to sei aside the award. fer. if 
it is so treated. it will be barred bv limi- 
tation...” 


15. To the same effect are the 
decisions of this Court in Ramakistam 
. Saralingam. AIR p9°9 Andh Pro 492 
in which a Division Bench of this Court, 
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consisting of Chandra Reddy, C. J. and 
Venkatesam, J., held that:— 


Segue Where, in proceedings under 
Section 14 of the Arbitration Act. one of 
the parties to the arbitration agreement 
files objection against the award on the 
ground that the arbitrators had mis- 
conducted themselves, and the Court after 
overruling the obiection proceeds to make 
the award a rule. of the Court. an appeal 
against the order of the Court refusing 
to set aside the award falls under Sec- 
tion 39 (vi) of the Act. It is not an ap- 
peal falling under Section 17 of the 
Act read with Section 96, Civil P. C.” 
and V. Chetti v. V. Chetty, AIR 1957 
Andh Pra 493 in which a Division Bench 
of this Court. consisting of Subba Rao. 
C. J. (as he then was} and Bhimasanka- 
ram, J.. held that:— 


gerne rr Under Section 17 of the Act, 
the Court has no jurisdiction to pro- 
nounce judgment in accordance with the 
award till it disposed of an application 
filed to set aside the award. In the cir- 
cumstances, when the Court pronounces 
judgment without expressly dismissing a 
petition filed to set aside the award the 
order made mav reasonably be construed 
as-a composite one involving a decision 
on the application to set aside the award 


jection to an award filed in Court and the 
Court, rejecting the objections passes a 
decree in terms of the award under Sec- 
tion 17 the rejection of those objections 
would amount to a dismissal of petition 
for setting aside an award and jn this 
view, the order is a composite order re- 
fusing to set aside the award and 

making a decree in terms of the award. 
An appeal would. therefore, lie under 
Section 39 (1) (vi), against the order ree 
fusing to set aside the award.....c..2” 


14. As against those rulings, relied 
upon hy the Jearned Counsel Sri Sub- 
barayudu, the petitioners’ advocate, Sri 
Triambak Rag Deshmukh, relied upon a 
decision of the Madras High Court in 
Bangarayya v. Ramabhadraraiu, 
1947 Mad 315 in which a Division Bench 
of the Madras High Court held thats 


M aeseccsceee Where after the filing of 
an award in Court one of the narties to 
the arbitration, being misled by the order 
of the Court posting the suit for objec- 
tions, files objections instead of an appli- 
cation to set aside the Award. and the 
objections not only are in substance an 
application to set aside the award. but 
almost so in form. the mistake made by 
the party is nothing more than an ir- 
regularity which is not such as to entitle 
the Court to overlook his objections and 


to pass a decree in terms of the award 


Bteeonecesus 


i. Relying upon the above dec= 
Sion of the Madras High Court. Satya- 
narayana Raju, J. (as he then was), In 
Lakshmikanta Rao y. Venkateswarulu, 
AIR 1960 Andh Pra 576 held that: 


siieciectias Rules 1 and 2 framed under 
the Arbitration Act require that an ape 


_Plication for setting aside an award 


Should be in writing. Article 11 (m) of 
the Court-fees Act prescribes the pay« 
ment of court-fee. On a combined read» 
ing of these provisions it is clear that the 
mere filing of objections or an oral ap= 
plication will not satisfy the requirements 
of law. This conclusion receives further 
support from the language of the Proe 
viso to Section 33. which provides for 
setting down of the application for hearse 
ing on other evidence also. There is no 
question of an oral application being sef 
down for hearing. Therefore to hold tha? 
neither a written application nor the pay= 
ment of court-fee on such an application 
is a pre-requisite for setting aside the 
award, would have the result of rendere 
ing all the aforesaid provisions otiosa 
16. The former decision of the 
Madras High Court does not help the 
petitioners. What the ruling savs is thaf 
if the objections were filed instead of an 
application for setting aside the Award, 
they cannot be overlooked, if those ob= 
jections were filed into Court by being 
misled by an order of the Court. The 
latter decision of the learned Single 
Judge runs contrary not only to the Divi- 
Sion Bench rulings of this Court in AIR 
1962 Andh Pra 492 and AIR 1957 Andh 
Pra 493, but also against the decision of 
the Supreme Court in AIR 1967 SC 1233. 
The decision in AIR 1960 Andh Pra 576 
cannot be said to have laid down good 
law, in view of the decision of the 
Supreme Court in AIR 1967 SC 1233. 


17. T, therefore, reject the argu= 
ments of the learned Counsel. Sri Triam= 
bak Rao Deshmukh, and hold that tha 
order passed by the Subordinate Judge, 
passing a decree in terms of the Award, 
Was a composite order refusing to set 
aside the Award and passing a decree in 
terms of the Award. In such a case, the 
aggrieved party was entitled to file an 
appeal to the District Court under Sec= 
tion 39 (1) (vi) of the Arbitration Act, 
and raise all objections which could be 
raised under Section 30 of the Arbitra- 
tion Act for setting aside the Award. .In 
this case. the written Statement, or the 
objections for setting aside the Award, 
were filed within 30 days from the date 
of service of notice of the filing of the 
Award into Court. Hence it was filed 
within time and, therefore, such objec» 
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tions could be treated as an application 
for setting aside the Award. Hence I 
hold that the appeal to the District Judge 
against the order of the Subordinate 
Judge, passing a decree in terms of the 
Award, has been rightly filed on grounds 
other than those specified in Section 17 
of the Act. The first contention urged by 
the learned counsel for the petitioners has 
no force and is, therefore, rejected. 


18. The Award was made. on & 
Plain paper. on 21-7-1957. but it was 
copied on a stamp paper and registered 
on 25-7-1957. ‘The learned counsel for 
the petitioners submitted that the copy- 
ing of the Award on the stamp-paper was 
only a ministerial act and the arbitrators 
cannot be considered to have become 
functus officio for that purpose and, 
therefore, the District Judge erred in 
holding that the Award was void. In 
Support of this argument, the learned 
counsel relied upon a decision of the 
Madras High Court. in Dasaratharao vV. 
Ramaswamy, AIR 1956 Mad 134 where- 
fin a Division Bench of the Madras High 
- Court held that: 

roroa It is true that when once 
the award has been pronounced. the arbi- 
trators, having done what they were call- 
ed upon to do under the submission, be- 
come functus officio thereafter. in re- 
gard to the reference. But there remains 
certain ministerial acts such as the en- 
grossing of the award on stamp paper 
and getting the award so engrossed re- 
gistered which acts cannot be put on the 
Same footing as proceedings in connection 
with the pronouncement of the award. 
The arbitrators cannot be deemed to have 
become functus officio with regard to the 
carrying out of such ministerial acts......” 

19. In Hemraj v. Surajamal. AIR 
1972 Rai 155 a learned single Judge of 
the Rajasthan High Court held that: 

Leones Though under Sections 13 
and 16 of the Arbitration Act. the award 
cannot be returned to the arbitrators for 
the purpose of registration, there is no 
Provision existing in the Arbitration Act 
which forbids the return of the award 
for this purpose. Something which has 
not been provided in the Act cannot be 
taken to have been prohibited and un- 
less something is prohibited, it can be 
considered to be permissible. The order 
returning the award after hearing the 
parties can by itself be considered an 
order under Section 151. Civil P. C. Such 
order, even if erroneous. is in proper 
exercise of jurisdiction and an erroneous 
decision in proper exercise of jurisdiction 
is not the same thing as exercise of juris- 
diction not vested by law within the 
meaning of Section 115......... sd 


20. On the other hand, the Tearned 
Counsel, Sri Subbarayudu, relied upon 
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the decision of the Supreme Court in 
Rikhabadass v. Ballabhadas. AIR 1962 
sc 551. Reversing the decision of a Diyil- 
sion Bench of the Nagpur High Court, in 
Paragraph (10) of its judgment, at p. 554, 
the Supreme Court ruled that 


“The Division Bench was in error in 
thinking that an order could be made re- 
Mitting the award to the arbitrator with 
a direction to re-write it an a stamped 
Paper and re-submit it to Court......... 


21. In Srinivasa Rao v. Nara- 
Simha Rao, AIR 1963 Andh Pra 193 a 
Division Bench of this Court. consisting 
of Umamaheswaram & Chandrasekhara 
Sastry. JJ. held that :—— 

PEI As soon as the award is sign- 
ed by the arbitrators. they become 
functus officio. Thev are not entitled to 
re-write the award on a duly stamped 
paper subsequently and present it for 
registration to get over the objection as 
to want of stamp and registration.” 

In coming to that conclusion, the learned 
Judges relied upon the decision of the 
Supreme Court in AIR 1962 SC 551. 


22. The decisions relied upon 
the learned counsel, Sri Triambakrao 
Deshmukh. for the petitioners, do not. in 
my opinion, help the petitioners. The 
decision of the Madras High Court 
AIR 1956 Mad 134 runs contrary to the 
decision of the Supreme Court jn AIR 
1962 SC 551 and it cannot, therefore, be 
said that the decision in AIR 1956 Mad 
134 lavs down good law. 


23. The decision of the Rajasthan 
High Court. on the other hand. merely 
Savs that an order. even if erroneous, Is 
in the proper exercise of jurisdiction and 
an erroneous decision. in the proper exer= 
cise of jurisdiction. is not the same thing 
as the exercise of jurisdiction not vested 
by law within the meaning of See. 115. 
Civil P. C That decision only says under 
what circumstances the revisional powers, 
under S. 115, Civil P. C. could be exer- 
cised. ‘Those rulings do not. therefore, 
in my opinion. help the petitioners. I, 
therefore, hold that the Award in this 
case was inadmissible in evidence for 
want of stamp duty. and the Subordinate 
Judge could not pass a decree in terms 
of that Award. 


24. The next contention raised by 
the learned counsel. Sri Triambak Rao 
Deshmukh, for the petitioners was that 
the Award. in question, was not an ex 
parte Award. and even if considered to 
be an ex parte one. the arbitrators, in 
the circumstances of the case, were iustis» 
fied in passing an ex parte Award. 


25. In paragravh (11) of his judg- 
ment, the learned District Judge observed 
that. although the Award, in so many 
words, does not say that it was an ex 





5 


1189 A. P. [Prs. 25-29] A. M. Habeebur Rahman v, A. Varamma (Sriramulu J.J 


parte Award, still it is a fact that the 2nd 
respondent was looking after the affairs 
on behalf of the ist respondent and he 
Was not present or was heard. before the 
Award was passed. In those circum- 
stances, the parties conceded that the 
Award was an ex parte award, 


26. The parties cannot go behind 
that concession. Jt is also clear from 
the manner in which the Award was 
passed. that it was an ex parte Award. 
When and in what circumstances can an 
award be passed ex parte has been stated 
by the Calcutta High Court in Juggilal 
v. Genera] Fiber Dealers Ltd.. AIR 1955 
Cal 354. Chakravarti, C. J.. speaking for 
the Court. laid down the following prin- 
ciples :— 


E The procedural rule applicable 
to arbitration proceedings is more tole- 
rant than the rule followed in Courts of 
law. Broadly stated, the principles gov- 
erning the arbitrator’s right to proceed 
Bex parte are: 


“If a patty to an arbitration agree- 
ment fails to appear at one of the sittings, 
the arbitrator cannot or. at least. ought 
not to, proceed ex parte against him at 
that sitting. Where the non-appearance 
was accidental or casual, the arbitrator 
ought ordinarily to proceed in the ordi- 
nary way. fixing another date of hearing 
and awaiting the future behaviour of the 
defaulting party.” 


“Tf, on the other hand. if appears that 
the defaulting narty had absented him- 
self with a view to preventing justice or 
defeating the object of the reference, the 
arbitrator should issue a notice that he 
intends at specified time and place to 
proceed with the reference and that if 
the party concerned does not attend. he 
will proceed in his absence. But, if after 
making such a peremptory appointment 
and issuing such a notice, the arbitrator 
does not in fact proceed ex parte, on the 
dav fixed, but fixes another subsequent 
date. he cannot proceed ex parte on such 
subsequent date. unless he issues a simi- 
lar notice in respect of that date as well 


“If, he issues a similar notice and the 
party concerned does not appear, an 
award made ex parte, will be in order. 
But if he does not issue such a notice on 
the secand occasion, but nevertheless 
proceeds ex parte. the award will be 
liable to be set aside in spite of a notice 
of a neremptory hearing having been 
piven in respect of the earlier date, sub- 
ject. however, to the condition that pre- 
judice was caused to the party against 
whom the ex parte order was made. But 
this duty to giye notice of an intention 
A p R ex parte is not an absolute 

Uye 
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“If it appears from the circumstances 
of the case that a particular party is de- 
termined not to appear before the arbi- 
frators in any event, as when he has 
openly repudiated either the reference 
itself or the particular arbitrators and 
has shown no desire to recant, the arbi- 
trators are not required to issue a notice 
Of an intention to proceed ex parte against 
such a recalcitrant person and may Dro- 
ceed ex parte and make a valid award 
without issuing a notice. The better 
course, however even in such a case is 
to issue a notice and give the pariy con- 
cerned a chance to change his mind.” 

27. As against the above ruling 
relied upon by the learned Counsel for 
the respondents, Sri Subbarayudu, the 
petiticoner’s counsel, Sri Triambakrao 
Deshmukh, relied upon Saxena and Co. 
v. D. P. Gupta, AIR 1956 Puni 243 
where, a learned single Judge of the 
Punjab High Court, held that 

” in order to justify an arbi- 
trator’s proceeding ex parte, a very 
strong case must be shown of wilful} de- 
lav by the party not attending and there- 
fore if a reasonable excuse is shown, the 
Court should set aside an Award......... m 


28. In the case relied upon by the 
learned counsel for the petitioners, the 
arbitrator gave notice to both the par- 
ties of the date of hearing. but the de- 
fendant wrote to the arbitrator, 3 or 4 
times. to adiourn the case to another date 
as it was not possible for him to produce 
his evidence on that date. or to file the 
affidavits. which were important in the 
circumstances of the case. The arbitra- 
tor, however, refused to adiourn the case 
and passed an ex parte award against the 
defendant. Under those circumstances, 
the Court held that there was no suffi- 
cient cause for proceeding ex parte and 
the Award must. therefore. be set aside. 

29. The circumstances in which 
the ex parte Award has been passed in 
this case. have been stated bv the Dis- 
trict Judge in paragraph (11) of his iudg- 
ment, and. in the end of that paragraph, 
the learned District Judge abserved that 

“thus, the proceeding ex parte was 
not intimated to either of the respon- 
dents and the circumstances do not per- 
mit or warrant such an ex parte proce- 
dure and, therefore, this itself amounts 
to misconduct vitiating the Award.........7%. 
The above conclusion has been arrived at 
by the learned District Judge after dis- 
cussing the entire evidence on record. 
It would, therefore not be proper, in the 
exercise of my revisional power. to dis- 
turb that finding. even if it is wrong. 
However, on a reading of those reasons, 
I do not consider that the finding orriv- 
ed at by the learned District Tudzte is 
wrong or erroneous. The arbitrators 
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were, therefore, not justified in passing 
an ex parte Award. 


30. The next submission made ‘by 
the learned Counsel for the petitioners, 
was that the District Judge erred in hold- 
ing that the arbitrators were guilty of 
misconduct. ‘This matter has been dis- 
cussed by the District Judge in para- 
graph (12) of his judgment. After dis- 
cussing the circumstances of the case, and 
the evidence on record, the learned Dis- 
trict Judge came to the conclusion that 
all the Panchas were not present at the 
time when the enquiry was made and, 
at any rate, there was a doubt whether 
all the persons were present, and this 
itself vitiated the Award and, therefore, 
the Award was liable to be set aside for 
misconduct. 


31. In this connection. the learned 
counse] for the petitioners invited my at= 
tention to Damodar Valley Corpn. v. 
ikrah Nandi Coal Co., AIR 1972 Cal 153 
wherein it was held that absence of sig- 
nature of one of two arbitrators on some 
of the minutes of proceedings. even 
though both of them were present 
throughout and signed the Award, did 
not amount to misconduct and the Award 
could not be set aside. 


32. In Johara Bibi v. Mahammad 
Sadak, AIR 1951 Mad 997 a Division 
Bench of the Madras High Court, held 

at: 


“Where an award is the outcome of 
the joint deliberations of all the five 
arbitrators to whom the dispute is re- 
ferred and the award is pronounced after 
due notice to all the parties. the nons 
signing of the Award by one of the Arbi- 
trators who has been throughout a party 
to the making of the awarca cannot vitiate 
the award. The signing of the award 
is only a formality after it had been made 
and pronounced and it is not open to the 
parties to challenge the award on such 
ground especially when they have agreed 
to abide by the decision of the majority.” 


33. On the facts of those cases, 
the Courts came to the conclusion that 
there was no misconduct. In the instant 
case, however, the learned District Judge 
has stated the various circumstances and 
also discussed the evidence led in the case, 
and came to the conclusion that the arbi- 
trators misconducted themselves and the 
proceedings. This is not a case where 
some of the arbitrators did not sign the 
Award, but this is a case where an im= 
portant portion of the enquiry was held 
when some of the arbitrators were not 
present. Under those circumstances, I 
am inclined to agree with the finding of 
the learned District Judge that the arbi- 
trators misconducted themselves and the 
proceedings, 
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__ 34. Since the Award is inadmis- 
sible in evidence for want of proper 
Stamp duty, and a decree could not be 
passed in terms of that Award, the Sub- 
ordinate Judge could pot have passed a 
decree on the basis of that Award. The 
District Judge having come to the con- 
clusion that the arbitrators misconducted 
the proceedings, the only order that could 
be passed by him was to set aside the 
Award, which he did. The question of 
executability of the decree need not, 
therefore, be considered. 

35. There is no apparent errcr, 
either of law or of fact. in the order of 
the learned District Judge, which e2lls 
for my interference in the exercise of 
revisional jurisdiction. The Civil Revi- 
sion Petition, therefore, fails and is dis- 


Missed with costs. f 
Petition dismissed, 
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Mohd. Hameed, Petitioner v. Collecfor 
Hyderabad District Khairtabad, ‘Hyderabad 
and others, Respondents. 

Writ Petns. Nos. 2539, 3601, 4733, 4947, 
5089 and 5128 of 1972, D/- 19-7-1973. 

Constitution of India, Art. 19 (1), CL (g) 
— “Carry on business” — Cancellation of 


fair price shop Licence without enquiry — 
Validity — (X-Ref. :— Article 226 — Manda- 
mus). 


Where the licence of a fair price shop 
dealer was cancelled because of some irregu- 
larities and despite directions by the High 
Court the concerned authorities failed to com- 
plete the enquiry : 

Held: It is always open to the Govern- 
ment to conduct an enquiry into the charges 
and pass appropriate orders. But till such 
enquiry is complete, there is no justification 
for cancelling the fair price owners licence. 

(Para 2) 


Rai Shankar Pershad (in W. P. No. 2539 
of 1972) and H. S. Gururaja Rao (in W. P. 
Nos. 4733/72, 5089/72 and 5128/72), for Peti- 
tioner; 3rd Govt. Pleader, for Respondents in 
all the Petns. 


ORDER :-— These writ petitions involve 
a similar point. 


2. The petitioners are owners of fait 
price shops for selling essential commodities. 
Their licences were cancelled on the ground 
of certain alleged irregularities. Agerieved 
by the said orders, they filed these writ pett 
tions. Orders of suspension were passed by 
this Court pending disposal of the writ pe 
tions suspending the impugned orders. When 
these petitions came up for disposal on pre- 
vious occasions, I adjourned the cases with a 
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direction to the Government to complete the 
enquiry into the charges apainst the peti- 
tioners; but though the matter has been ad- 
journed from time to time, no information 
is forthcoming as to whether any enquiry was 
at all started or whether the enquiry was over. 
ven today no information has been placed 
before me as to the stage at which the en- 
quiry stands. It is always open to the Gov- 
ernment to conduct any enquiry into the 
charges and pass appropriate orders. Till such 
orders are passed, there is no justification 
or cancelling the petitioner’s licences. 


3. Y therefore, allow these writ peti- 
tions subject to the above directions. There 
will be no order as to costs. Government 

Pleader’s fee Rs. 100/-. 
| Petitions allowed. 
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VENKATARAMA SASTRY, J. 


The Hindusthan Idea] Insurance Cor- 
Poration Ltd.. Appellant v. Manne Chim- 
peramma and others, Respondents. 

A. A. O. No. 552 of 1971, D/- 10-4- 
1973. against order of Dist. J. and Motor 
Accidents Claims Tribunal Krishna at 
Machilipatnam, D/- 9-3-1971. 


__ Index Note:— (A) Motor Vehicles 
Act, 1939, Section 95 (1) (b). Proviso — 
Expression “contract of employment” — 
es it cover an “owner” for making In- 
surance Company liable under? No. 


Brief Note :-— (A) Under the proviso 
the insurance company is liable to meet 
the liability in respect of death or bodily 
injury of a passenger carried in the vehi- 
cle for hire or reward or by reason of or 
in pursuance of a contract of employ- 
ment. When both factors are absent in- 
Surance company jis not liable. Where 
compensation in respect of death of the 
owner of the goods beine carried in the 
publie vehicle in which the goods were 
being transported. were claimed it was 
held that while he did not fit in the first 
category. he could not fit in the second 
category i.e. did not come within pur- 
view of “contract of employment” inas- 
much as contract implied relationship of 
employer and employee and an owner 
could not fit within such concept. Conse- 
quently it was held that the insurance 
company was not liable to pay anv com- 
pensation. 


Further held that while exonerating 
fhe Insurance Company decree for piv- 
ment of Compensation should be passed, 
In exercise of the appellate vowers of the 
Court. against the owner of the vehicle 
who was one of the respondents in the 


KQ/AR/E775/73/PSP 


Ins, Corpn. v. M. Chimperamma A.L R. 


trial Court as well as in the appeal — 
(X-Ref :— Civil P. C. 1908. Section 107, 
AIR 1967 Puni 486 (FB) and 1967 Ace CJ 
82 (Puni) and 1968 Ace CJ p. 227 (Puni) 
and AIR 1971 Mad 415 and AIR 1972 Mad 
49 and 1967 Acc CJ 65 (Madh Pra). Fol- 
lowed; AIR 1970 Mad 236, Distinguished. 

(Paras 8. 14.16.19) 


R. Kondaiah for Ramagopal, for Ap- 
pellant; G. Vedantha Rao. for Respon- 
dents Nos. 1 to 5. 


JUDGMENT :— The short point that 
arises in this Civil Miscellaneous Appeal 
involves an interpretation of Section 95 
of the Motor Vehicles Act. 


2. The facts giving rise to this 
appeal are briefly as follows: The 
Hindusthan Ideal Insurance Company 
Ltd.. Hyderabad. the 2nd respondent in 
the lower Court, is the appellant herein. 
The predecessor-in-title of the petitioners 
in the lower Court was involved in an 
accident on 24-2-1969 in the lorry APK 
5105 belonging to the first respondent in 
the lower Court who is now impleaded 
as the 6th respondent herein. The peti- 
tioners alleged that on account of the 
rash and negligent driving of the vehi- 
cle. it ended in an accident causing the 
death of Sivaramaiah, the predecessor-in- 
title of the petitioners. 


3. In the lower Court the In- 
surance Company contested the petition 
raising the pleas that there was no negli- 
pence on the part of the driver and also 
raisins the following plea in paragraph 6: 

“This respondent submits that in 
view of the agreed conditions regarding 
limitations as to use of the vehicle viz., 
that the: vehicle should be used only 
under a Public Carrier Permit within the 
meanine of the Motor Vehicles Act. 1939 
and that the policy does not cover the 
use of the vehicle for the convevance of 
Passengers for hire or reward, this res- 
pondent is not liable to pav anv com- 
pensation to the petitioners claimants in- 
asmuch as the deceased was a passenger 
in the vehicle at the time of the accident.” 


4, In the lower Court it was found 
that there was negligence on the part of 
the driver and the petitioners were en- 
titled to a compensation of Rs. 9.500/-. 
Since the vehicle was insured with the 
2nd respondent the appellant herein, the 
lower Court made the Company liable 
for the said sum and directed the In- 
surance Company to pay the said amount 
with an interest at the rate of 4 per cent 
per annum from the date of the petition 
viz.. 18-G-1969 till date of payment, to- 
gether with proportionate costs. 


5. In this anpeal by the Insurance 
Comnany, we are not concerned with the 
question as {tu the negligence of the dri- 
ver or the quantum of compensation fix- 
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ed by the lower Court. The only point 
urged by the insurance Company is that 
as a result of the violations of the terms 
of the Policy and in view of the provi- 
sions of Section 95 of the Motor Vehicles 
Act, 1939 (hereinafter called the Act), 
they are not liable to pay any amount to 
the claimants. 


6. The lower Court has dealt with 
their plea about their ynon-liability on 
the above grounds, in paragraph ll. It 
Was contended bv the Insurance Com- 
Pany before the lower Court that the 
lorry was intended to carry merchandise 
goods and not to carry anv persons much 
Tess the owner or the agent of the owner 
of the goods and therefore the heirs of 
the deceased are not entitled to claim any 
compensation. 

T The claimants in the lower 
Court relied upon a decision of Alagiri- 
swami, J. (as he then was) in Vanguard 
Insurance Co. v. Chinnammal. AIR 1970 
Mad 236. That was a case in which a 
servant of the owner of the goods who 
was carried in the lorry died on account 
of the accident to the lorrv. The con- 
tention raised before the learned Judge 
was that the contract of employment con- 
templated bv Section 95 of the Act 
should be onlv a contract of employment 
with the insured but not with the owner 
of the goods. The said contention was 
repelled by the learned Judge in the 
following terms: 


“Though, on superficial view, of the 
section it might appear that the words 
“contract of employment” found in Sec- 
tion 95 of the Motor Vehicles Act would 
cover only a contract of employment 
with the owner of the insured vehicle, 
there is a preponderance of authority in 
favour of the other view that it would 
cover not only such persons but also per- 
sons who are on the vehicle in pursuance 
of a contract of employment with the 
owner of the goods carried in it. What 
is necessary is that for sufficient practical 
or business “reasons. the person must be 
on the vehicle in pursuance of a contract 
of employment. If he is such a person, 
anv injury caused to him would also be 
covered by the section.” 


Though that case applied to the servant 
of the owner of the goods, the lower 
Court applied the principle of that case to 
the owner also and held that the plea of 
the Insurance Company based upon Sec- 
tion 95 of the Act, was devoid of sub- 
stance. It is this finding of the lower 
Court that is now challenged by the In- 
surance Comvanv before me. 

8. Sri R. Kondaiah the learned 
Counsel appearing for the appellant has 
relied upon the following decisions. in 
Oriental Fire & General Insurance Co. 
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Ltd. yv. Gurdev Kaur, 1967 Acc CJ 158 
= (AIR 1967 Puni 486) (FB): Oriental 
Fire & General Insurance Co. Ltd. v. 
Kasturi Lal 1968 Ace CJ 227 (Puni and 
Har): The Commonwealth Assurance Co. 
Ltd. v. U. P. Rahim Khan Sahib. 1971 Ace 
CJ 295 = (AIR 1971 Mad 415) and South 
India Insurance Co. Ltd. v. P. Subra- 
Manium, 1972 Acc CJ 439 = (AIR 1972 
Mad 49} and contended that the provi- 
Sions of Section 95 of the Act do not in- 
clude owner within the purview of ''con- 
tract of employment” and therefore in’ 
the case of an iniury or death tn the 
owner in the course of such an accident. 
the lega] representatives of the deceased 
as the claimant in this case cannot claim 
any compensation. | 


9. The Full Bench of the Punjab 
High Court in the decision in 1967 Ace 
CJ 158 = (AIR 1967 Puni 486 (FB)) 
(supra) dealt with the case of an owner 
of goods carried in a truck. It was held 
that the Insurance Company was not 
liable to satisfy the award because in 
terms of Section 96 (1) of the Act an In- 
surance Company was. liable to satisfy 
only such awards which were in respect 
of a liability required to be covered bv 
a policy under clause (b) of sub-sec (1) 
of Section 95 of the Act. Apnarently if 
the liability was not covered bv the snid 
provision. the Insurance Company could 
not be made liable by anv judgment of 
a Tribunal or Court. It was also held 
that the risk in respect of the deceased 
who was the owner of the goods was not 
covered nor was if required to be cover- 
ed under Section 95 (1) (b) of the Act 
because he was not travelling in the 
goods vehicle by reason of or in pur- 
suance of any contract of emplovment. 


10. The learned Judges upheld 
the correctness of an earlier Bench deci- 
sion of the same High Court reported in 
Parkashvati v. Delhi Daval Bach Dairv 
Ltd., 1967 Ace CJ 82 (Puni). That was 
a case relating to a commission agent who 
was accompanying a goods vehicle for sun- 
plying the same to the owner of the vehi- 
cle on commission basis and it was held 
that the insurance company was not 
liable for the risk as he was not shown 
to have been on the vehicle by reason 
of or in pursuance of any contract of 
employment as the deceased could not 
be deemed to be under a contract of 
employment with himself 


11. The next decision relied upon 
by the learned commsel for the appellant 
is the one in 1968 Acc CJ 227 (Puni). 
That was a case in which the owner of 
the vehicle who was being carried on in 
the vehicle, died. on account of an acci- 
dent. The claim for compensation was 
rejected in view of the specific terms of 
Section 95 of the Act in that case. The 
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learned Judges followed the earlier Full 
Bench decision in 1967 Ace. CJ 158 = 
(AIR 1967 Puni 486 (FB) )}. 


12. In the third decision re- 
ported in 1971 Ace CJ 295 = {AIR 1971 
Mad 415) Ganesan, J.. dealt with a case 
of an owner of the goods who was ac- 
companving the goods in the truck and 
held that the Insurance Company was not 
liable to pay anv damages to the legal 
representatives of the deceased. The 
aforesaid two decisions were followed in 
the said decision. The learned Judge 
cited another decision of the Madhya 
Pradesh High Court in South India In- 
surance Co. Ltd. v. Heerabai, 1967 Acc 
CJ 65 (Madh Pra) which also related to 
the owner of the goods carrying the load 
in the vehicle and who was met with a 
fatal accident. It was held by the Madhya 
Pradesh High Court, that Insurance Com~ 
Pany was not liable to pav any compen= 
sation. 


13. 
1972 Mad 49) Justice Ramanuiam of the 
Madras High Court dealt with a case of 
owner of a goods vehicle who died in an 
accident and it was held that the in= 
surance company was not liable to pay 
the compensation. The learned Judge 
followed the above four decisions and also 
relied upon the decision in K. N. P. Patel 
v. K. L. Kasar, 1966 Acc CJ 284 (Bom). 
He also distinguished the case of Alagiri- 
swami. J. (as he then was) in The Van- 
guard Insurance Company Ltd. vy. Chin- 
nammal, 1969 Ace CJ 226 (Mad) which 
is the same case relied upon by the 
lower Court in AIR 1970 Mad 236 and 
held that an owner could not in any event 
take advantage of the said decision be- 
cause there was no auestion of employv~ 
ment of an owner in such a case. 


14, All the above four decisions 
are directly in point and conclude the 
question in this case. The principle be- 
thind all these decisions is that under 
| proviso to Section 95 (1) (b) of the Act, 
-the insurance company is liable to meet 
‘the liability in respect of death or bodily 
injurv of a passenger only if he has been 
‘carried for hire or reward or by reason 
lof or in pursuance of a contract of em= 
ployment. If both these things are ab- 
sent, then the Insurance Company escapes 
the liability. 


15. Now by virtue of the policy 
in this case marked as Exhibit B-1. the 
limitations as to use mention only under 
Publie Carrier Permit under the Motor 
Vehicles Act, 1939 and mention that the 
policy does pot cover amongst other 
things use for the conveyance of pas- 
sengers for hire or reward. Therefore 
the carrying of a passenger in the goods 
yehicle was specifically excluded under 
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the terms of the policy. whether it was 
for hire or for reward. It is no doubt 
not a case of either party that the owner 
Was being carried either for hire or for 
reward. 


16. Then the next question that 
arises is whether it enmes under the pur- 
view of the expression ‘by reason of or 
in pursuance of a contract of employ- 
ment.’ The expression the ‘contract of 
employment’ implies, an employer or an 
employee and a contract therefor. If the 
owner is also taken to be covered bv the 
contract of employment, the question is 
who is employer in respect of such con- 
tract of employment. It is not the case 
of either party that the contract of em~ 
Ployment of the deceased who was the 
owner of the goods was with the owner 
of the vehicle. It is not also their case 
that he was both the emplover and the 
employee. Such a situation cannot arise 
because it required two parties to make 
a contract of employment. Following the 
principle in the above decisions and in 
view of the above reasoning, I am satis- 
fied that an owner who travels in a voods 
vehicle is not entitled to claim compen= 
sation for anv accident which causes him 
injury or death. 


17. Sri G. Vedantha Rao. tha 
learned counsel appearing for the clai- 
mants strenuously argued before me that 
the owner of the goods should be deem- 
€d to be under contract of employment 
with the owner of a vehicle. He further 
urged that if there is such contract of 
employment. the Insurance Company is 
liable to pay compensation. According 
to him, the lower Court did not consider 
that aspect of the case and he had no 
opportunity to let in evidence in regard 
to that aspect. But from a perusal of 
the petition it is clear that the petition 
was originally filed only against the first 
respondent and No allegations were made 
with regard to the liability of the in- 
surance company. in the body of the 
petition, It appears from the cause title 
of the petition that the insurance coma 
pany was shown later on as the 2nd ress 
pondent. In anv event, I do not find 
any allegations to the effect that thea 
owner of the goods who died in the acci- 
dent must be deemed to be under a con- 
tract of employment with the owner of 
the vehicle. Even after the insurance 
company had filed its counter. the peti- 
tion was not further amended. I do not 
find, a similar argument being advanced 
before the lower Court when it consider= 
ed this aspect of the case, in para. 11 of 
its judgment. On the other hand. the 
claimants were content by citing the des 
cision of the Madras High Court in which 
the servant of the owner was held to have 
come within the purview of Section 95 of 


+% 
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the Act by virtue of the decision in Van- 
guard Insurance Company v. Cinnammal, 
AIR 1970 Mad 236. I do not think that 
there is anv iustification for the submis- 
Sion made by the learned counsel for the 
respondents. 

18. ‘In the result the claim against 
fhe insurance company is dismissed. 

19. The next question that arises 
for consideration is whether there should 
not be a decree against the first respon- 
dent before the lower Court (R. 6 here~ 
fin}. The decree that was passed against 
the 2nd respondent was by virtue of the 
policy marked as Exhibit B-1. which the 
second respondent should satisfy under 
the terms of the policy. When the second 
respondent escapes liability on account of 
any technical plea like this. the liability 
of the ist respondent the owner of the 
vehicle subsists and has to be decreed. 
The first respondent who has been im- 
pleaded as the 6th respondent in this 
appeal, has been served in this appeal 
wherein grounds have been taken bv the 
insurance company for exonerating them 
from liability. He has not cared to ap- 
pear in this Court to contest that there 
should be no decree as against him 
Though there is no decree as such as 


‘jagainst the Ist respondent jn the lower 


Court by the exercise of the powers of 
the appellate Court, I direct that the 
decree granted by the lower Court should 
be only as against the first respondent 
and the 2nd respondent should be exone< 
rated. 

20. The Civil Miscellaneous Ap- 
peal is allowed and the decree in O.P. 
1104/1969 will be modified as a decree 
against the lst respondent in the lower 
Court the 6th respondent in this appeal 
for Rs. 9,500/- together with interest at 
4 per cent per annum from the date of 
the petition i e. 18-6-1969 fill realisa- 
tion with proportionate costs in favour of 
the claimants, ‘There will be no order 
as to costs in this appeal. i 

Order accordingly. 
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Managing Committee, Murali Manoa 
her Temple and another. Appellants v. 
Ramachander and another, Respondents. 

A. A. O. Nos. 10 and 33 of 1973, Dj- 
5-4-1973, against order of Chief J.. City 
Civil Court, Hyderabad, D/- 29-12-1972. 


Index Note :— (A) Civil P. C. (1908), 
Section 144 — Restitution -— Whether 
order is of reversal depends on substance 
and effect rather than form. 


FQ/K.Q/D523/73/JHS 


M. M. Temple v. Ramachander (V. Sastry I.) 


[Prs. 1-2] A. P. 123 


Brief Note:— (A) Thus where the 
Government passed an order in revision 
that the former tenant of endowment pro- 
perty who had been dispossessed should 
be given possession and also directed the 
Commissioner to evict the new tenant, 
the order is clearly an order of reversal 
or variation of the original order. The 
fact that the order did not state that the 
revision petition, was allowed is immate- 
rial, (Para 19) 

Index Note:— (B) Civil P. C. (1908), 
Section 144 — Restitution — Order of 
Court or tribunal executed throuch Civil 
Court — Reversal of order in anneal or 
collatera] proceeding — Application for 
restitution lies before Civil Court ex- 
ecuting original order. 

Brief Note:— (B) Thus where the 
order of eviction of the original tenant 
of endowment property passed by the 
Commissioner was executed through the 
Civil Court but that order was reversed 
by the’ Government in revision and the 
Commissioner was directed to put the ori- 
ginal tenant in possession and evict the 
new tenant it was held that the original 
tenant need not approach the Commis< 
sioner and could apply for restitution to 
the Civil Court which executed the ori- 
ginal order. Case law discussed. l 

(Paras 20, 30) 


__P. Babul Reddy and M. V. Ramana 
Reddy. for Appellants in A. A. O. No. 10 
of 1973 and for Respondents Nos. 2 and 3 
in A. A. O. No. 33 of 1973: S5. C. Ven- 
kata Pathi Raju, for Respondent No. 1 
in A. A. O. Nos. 10 and 33 of 1973; 7th 
Govt. Pleader, for Respondent No. 2 in 
A. A. O. No. 10 of 1973 and Appellant in 
A. A. O. No. 33 of 1973. 


JUDGMENT :— Against an order 
passed in E. A. No. 114 of 1972 in E. P. 
No. 17 of 1965 on the file of the Court of 
Chief Judge, City Civil Court, Hvydera- 
bad, respondents 2 and 3 have preferred 
C. M. A. No. 10 of 1973, while C. M. A. 
No. 33 of 1973 was preferred by the first 
respondent. There is a long history which 
led to the filing of these two appeals and 
ft is better to state the same briefly in 
order to understand the respective cons 
tentions of both the parties. 


2. One Ramachander (ist respon= 
dent in both the appeals) was a tenant in 
a malsi No. 21-2-120 Kaman-e-saher-6 
Batil, situated at Charkaman. Hvderabad. 
which is an endowment belonging to 
Murali Manohar Temple, Hyderabad. 
The said endowment was governed by 
Hyderabad Endowments Regulations san- 
ctioned by His Exalted Highness, the 
Nizam on 16th Shahban 1358 Hijri 1349 
F. 1949 A. D. Exercising powers under 
clause No. 14 of the said regulations, tha 
Director of Endowments. passed an orden 
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on 14th August, 1965. that Ramachander 
should be evicted from the said pre- 
mises. Aggrieved by that order Ram- 
chander preferred a revision petition 
before the Government of Andhra Pra- 
desh under clause No. 18 of the said 
regulations. He applied for a stay of 
the operation of the order of eviction. 
But it was refused. Ramchander was, 
therefore, evicted on 30-10-1965 bv the 
Director of Endowments. who filed E, P. 
17 of 1965 before the Chief Judge, City 
Civil Court, Hyderabad, which Court had 
to execute ‘any such order of eviction’ in 
the same manner as Possession is deliver- 
ed in the execution of any decree and in 
the course pf which execution the sec- 
tions that are applicable to the execu- 
tion of a decree would also apply to those 
proceedings as well. 


3. After Ramchander was evicted 
the second appellant in C. M. A. No. 10 
of 1973, was inducted as a tenant bv the 
Ist appellant for eleven months under a 
rental agreement dated 11-11-1965 on a 
monthly rent of Rs. 65/-. Ramchander’s 
revision petition was ultimately- allowed 
by the Government in its proceedings 
Home (Endowments III) Department, 
Memorandum No. 291/B-ITI/68-14, dated 
6-3-1967. By that order the Government 
directed that Ramchander, the former 
tenant of the Malgi. should be given pos- 
session of the malsi on a monthly rent 
of Rs. 75/- with immediate effect and the 
Commissioner, Charitable and Religious 
Institutions and Endowments Depart- 
ment, was requested to obtain a fresh 
agreement from Rachander after cancel- 
lation of the lease agreement of the pre- 
sent tenant, if necessary, and hand over 
possession to Ramchander of the said 
Malgi. By the date of this order the 
period of 11 months tenancy of the second 
appellant in C. M- A. No. 10 of 1973 bad 
expired. : 


4. Dilsukhram, second appellant 
in C. M. A. No. 10 of 1978, thereupon filed 
writ petition No. 530 of 1967 challenging 
the validity of the order passed by the 
Government on the revision petition on 
6-3-1967. He applied for stay in © M P. 
No, 2464 of 1967 and interim stay was 
originally granted. But at the time of 
fina] hearing my learned brother Gopal 
Rao Ekbote, J. fas his Lordshīp then 
was) vacated the interim stay holding 
-that Dilsukhram cannot have any rights 
to the malgi since he was given the malgi 
during the pendency of the eviction pro- 
ceedings and subject to the result of the 
Said proceedings. Dilsukhram preferred 
Writ Appeal No. 39 of 1967 against the 
‘said order in the stay petition. But the 
writ appeal was dismissed on 26-7-1967. 
Thereupon Dilsukhram withdrew his writ 
petition No. 530 of 1967. Thereafter Dil- 
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sukhram filed a review petition before the 
Government on 21st July, 1967 to review 
the order dated 6-3-1967 on the ground 
that he was not a party to that orden 
The Government allowed the said review 
petition without giving anv notice to 
Ramchander. 

5. Ramchander, who came to know 
about the order on the review petition of 
Dilshukram, thereupon filed a petition 
before the Minister to set aside the ex 
parte order in the review petition and 
prayed for a hearing of the said review 
petition in the presence of both the par« 
fies and decide it on merits. But the 
Government dismissed the said petition 
filed by Ramchander. 


6. Thereupon Ramchander filed a 
Writ Petition No. 2108 of 1968 against 
the order refusing to set aside the ex 
parte order in the revision petition of 
Dilshukram. The said writ petition was 
allowed and the Government was direct 
€d to dispose of the review petition filed 
by Dilshukram on merits after giving op 
portunity to Ramchander. The Govern= 
ment thereupon gave notice to Ramchan« 
der in pursuance of the High Court’s 
orders. Ramchander filed his counter in 
the review petition and contended thaf 
the review petition was barred by limita< 
tion. Government however allowed the 
review petition without considering the 
plea of limitation raised by Ramchander. 

T: Aggrieved by the said order 
Ramchander again filed Writ Petition 172 
of 1969. The said Writ Petition was al« 
lowed by this Court on 17-1-1969 and the 
High Court directed the Government to 
dispose of the review petition on all the 
points raised by Ramchander. 


8. When the matter went back 
and the Government failed to pass any 
order on the review petition, even after 
hearing the parties. Ramchander once 
again moved this Court in writ petition 
No. 1015 of 1971 to fix a time for the 
disposal of the review petition. The High 
Court in the said writ petition in a 
C. M. P. fixed the time as 15th March, 
1972 for its disposal by the Governmengt. 


9, At last the Government by fts 
order dated 15-3-1972 rejected the review 
petition filed by Dilsukhram on the 
ground that it was barred by limitation, 
After the said review petition was diss 
missed Ramechander filed the presenf 
E. A. 114 of 1972 claiming that he is ens 
titled to be restored to the possession of 
the abovesaid property. under Sec, 144, 
Civil P. C. read with clause No. 14 of the 
Hyderabad Endowment Regulations, 1940, 


10. The appellants in both the anp= 
peals opposed the said petition. The first 
appellant in C. M. A. 10 of 1973 contend- 
ed that Ramachander was already evicted 
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and the E. P. 17 of 1965 was closed by an 
order of that Court dated 6-5-1968. and 
the E. A. No. 69 of 1965 filed by Ram- 
chander was also dismissed as not main- 
tainable and the lower Court had there- 
fore no jurisdiction to pass any order 
contrary to previous orders. 


11. Second respondent (first appel- 
lant in C. M. A. No. 10 of 1973) contend- 
€d that the 3rd respondent (Dilsukhram) 
was in occupation of the said malgi hav- 
ing been lawfully inducted into posses~ 
Sion by a competent authority and hence 
the petition for restitution was not main- 
tainable unless he was evicted through 
proper lega] proceedings. 


12. Third respondent (Dilsukhram) 
second appellant in C. M. A. No. 10 of 
1973 contended that he was given pos- 
Session of the premises under the lease 
and till that deed of lease is cancelled 
either by first respondent or by anv other 
person, even though that lease period had 
expired by the date of passing of the 
orders by the Government on 6-3-1967, 
it cannot operate to put an end to his 
rights as tenant holding over or statu- 
tory tenant and hence the second respon- 
dent (first appellant in C. M. A. No. 10 
of 1973) was bound by the registered 
lease deed and the third respondent( Dil< 


sukhram) was entitled to continue in pos- ° 


session and the petition for restitution 
was, therefore, not maintainable. 


13. On those pleadings the lower 
Court considered the respective conten- 
tions. after hearing the parties, and al- 
lowed the petition by its order dated 
29-12-1972. The lower Court found that 
none of the contentions raised by the res 
pondents were sustainable and the peti- 
tioner (Ramchander) was entitled to res- 
titution as he was evicted by an order, 
which had been subsequently set aside 
in reivsion. He also found that the 
orders passed by his learned predecessor 
in E. P. No. 17 of 1965 and E. A. 69of 
1965 do not really affect the question 
under consideration and do not operate 
as res judicata. In this view the restitu~ 
tion petition was allowed with costs. 


14, In these appeals the learned 
counsel appearing in these two appeals 
have raised various contentions most of 
which were not raised or argued before 
the lower Court. The twa contentions 
raised by Sri Babul Reddy. learned coun~ 
sel appearing for the appellant in C.M A, 
10 of 1973 are as follows :— 


(1) The original order of eviction was 
not actually set aside or held to be bad. 
There was only a direction by the Gov- 
ernment that Ramchander should be 
given possession. There is therefore is 
no question of restitution on account of 
variation or reversal of anv order, His 
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remedy, according to the learned counsel, 
is only to approach the Commissioner or 
to file a suit. 

(2) There is no question of any 
restitution in this matter as there was no 
question of execution of anv order. which 
has been subsequently passed. The order 
if at all relates to the manner in which 
the possession is delivered and not the 
manner of execution. 


15. Sri Venugopal Reddy. learned 
counsel appearing for the appellant in 
C. M. A. No. 33 of 1973 has argued the 
following points: 

(1) The Civi] Court has no jurisdic- 
tion to entertain this application, since 
the Hyderabad Endowments regulations 
have been repealed by Andhra Pradesh 
Charitable Hindu Religious Institutions 
and Endowments Act No. 17 of 1966. 

(2) There is actually no order of re- 
versal in this case. 

(3) The revision under clause 18 is 
not maintainable against an order passed 
under clause 14. 


(4) The order dated 6-3-1967 has not 
become final, since the Government has 
issued the notice on 17-3-1972 to the par- 
ties indicating that it wanted Suo Motu 
to revise the prior order dated 6-3-1967. 

(5) It is not a case coming under 
section 144, Civil P. C. His argument 
under this point is the Commissioner or 
the Court as a forum under the Hydera= 
bad Endowments Regulations has been 
abolished under the new Act. ‘They havea 
not been revived or kept alive under the 
new Act. When once the forum itself 
has been abolished the right of restitu- 
tion also cannot exist. 


16. It may be stated at the outset 
that most of these contentions were not 
raised or argued bv the learned counsel 
before the lower Court. In anv event as 
I have heard elaborate arguments from 
both the learned counsel] I shall deal with 
them. 

17. In order to appreciate the 
respective contentions of the parties, it is 
necessary to extract the relevant por- 
tions of the original order of eviction and 
the subsequent order passed in revisions 

“The facts of the case are that the 
managing Committee Murli Manohar 
Temple, situated at Kaman Sher-e-Batal, 
Hyderabad City, made a representation 
that Ramachander, a tenant of Malgi No. 
21-2-120 under the temple is an undesir= 
able element and is always causing trou- 
ble ete.. besides he has occupied un= 
authorisedly a room which acts as a 
passage to the temple. 

A memo from the Endowments De- 
partment was served on the tenant thai 
the temple committee does not want to 
continue him as a tenant due to his un 
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authorised acts. Besides, the malsi is 
also required for the temple purposes. 
He was therefore directed to vacate the 
premises Within a month from ihe re- 
ceipt of the notice failing which the De- 
partment would be constrained to get 
him vacated. The tenant falled to comply 
With the orders. 

The temple committee and the tenant 
were heard by me on 5-3-1965 and subse- 
quently I personally inspected the temole 
and the malgi on 8-3-1965. It was ob- 
served that the relation between the 
tenant and the temple management are 
sirained and that the rent of Rs. 40/- 
being paid by the tenant is low. The 
tenant was therefore asked to vay rent 
of Rs. 30/- per month. but he did not give 
response to the suggestion. 


The tenant is incorritible and not 
amenable to any reason. It is therefore 
ordered that he should be evicted from 
the premises under Section 14 of the 
Hyderabad Endowments Regulations 


Sd. G. Narayana Chetty. 
Director of Endowments,” 


The order in revision is as follows: 


“After careful consideration of al! 
aspects of the case and in view of the 
undertaking filed by Sri Ramachander 
before the Minister for Law and Prisons 
on 12-1-1967 to pav rent at Rs. 75/- per 
month for Malsi No. 21-2-120 belonging 
to Sri Murli Manohar Swamy ‘Temple, 
Kaman Saher Batil. Charkaman. Hvydera- 
had City Government, direct that Sri 
Ramachander. the former tenant of the 
malsj be given possession of the malgi on 
a monthly rent of Rs. 79/- with imme- 
diate effect. 

The Commissioner, C. Hœ R IL. & 
E Department is requested to obtain a 
fresh agreement from Sri Ramchander 
after cancellation of the lease agreement 
of the present tenant. if necessary and 
hand over to him possession of the said 


malgi. 
A. R. Gopalan, 
Joint Secretary. to Govt.” 


18. Subsequent to the above order 
of ev'ction Ramchander filed E. A. No. 69 
of 1965 alleging that the decree-holder 
had no right to file execution petition and 
that clause 14 of Hyderabad Endowment 
Regulations had no application to the 
facts of the case and the bailiff also acted 
illegally and unlawfully in breakine open 
the locks to deliver possession after sum- 
set and some portions unconnected with 
the subject-matter of the execution peti- 
tion. The E. P. as well as the other 
E. As. were considered by the lower Court 
and they were all dismissed. The two 
points that were considered in that order 
were whether that Court had jurisdiction 
to entertain E. P. on which point it wag 


M. M. Temple 


v. Ramachander (V. Sastry J.J 


A. L E 


found that it had jurisdiction and second- 
ly whether the bailiff acted illegally or 
unlawfully in executing the warrant of 
delivery, which was found against. De- 
livery of possession, in pursuance of tha 
decree was therefore recorded and E. A. 
No. 68 of 1965 was also dismissed on 6-5- 
1968. It has to be seen from the said 
order that it does not, in anv wav. touch 
the point that now arises for considera« 
tion viz. Whether Ramachander is en<« 
titled to restitution. 


19. On the question, whether 
there is an order of reversal or not. it is 
clearly seen from the order passed bv 
Government in revision that they have 
directed that Ramchander, the former 
tenant of the malgi should be given pos- 
session of the malei on a monthly rental 
of Rs 75/- with immediate effect. In 
order io enable that to be done. thev also 
directed the commissioner, to evict the 
new tenant, if necessary, and hand over 
possession of the said malei to Ramchan- 
der. In substance and effect, that was the 
order. which was passed in the revision 
petition. which varied the origina] order of 
eviction passed on 14-5-1965. It may be 
that the second order may nat have stated 
that the revision petition was allowed. but 
it is clearly seen from the said order 
that it was an order passed in the revi- 
sion petition onlv. We have to see to 
the substance and effect of the order, 
rather than the form. The earlier order 
of eviction has been set aside and the 
revision petitioner was directed to be put 
back into possession with immediate 
effect. I am therefore, definitely of the 
opinion that the order is only an order 
of reversa] or variation of the original 
order and as such Ramchander was en- 
titled to restitution. 


20. The next question that arises 
for consideration is what is the remedy 
of Ramchander? Is he merely to “tol 





proach the Commissioner asking him to 
put him in possession by passing another 
order of eviction of the new tenant or 
can he approach the lower Court, which 
has evicted him. on the basis of an order 
which has been subsequently set aside ? 
I do not agree with the contention of 
the learned counsel for the aprellant in 
C. M. A. No. 10/73. that his (Ramachan- 
der's} remedy is only to approach the 
Commissioner once again for an order 
that he should be put back into posses- 
sion. It js clear from the order of Gov- 
ernment that the Commissioner should 
take steps immediately to evict the new 
tenant and put the old tenant in posses 
sion. There js no further necessity for 
Ramachander to approach the Commis- 
sioner. Moreover since Ramchander had 
been evicted bv the Civil Court in. ex- 
ecution of an order of the Commissioner 
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dated 14-5-1965, when once the said order 
had been reversed or varied, it is cer- 
tainly open to Ramechander to approach 
the Civil Court with a petition under 
Section 144. Civil P. C. to put him back 
into possession. 

_ See. 144, Civil P. C. is in the follow- 
ing terms: 


“144 (1) Where and in so far as a de- 
cree or an order is varied or reversed, 
the Court of first instance shall, on the 
application of anv party entitled to any 
benefit by way of restitution or other- 
wise, cause such restitution to be made, 
as will. so far as may be. place the par- 
ties in the position which they would 
have occupied but for such decree or 
order or such nart thereof as has been 
varied or Teversed: and for this pur- 
pose, the Court may make anv orders, 
including orders for the refund of costs 
and for the payment of interest, damages, 
compensation and mesne profits. which 
are properly consequential on such varias 
tion or reversal. 

(2) No suit shall be instituted for the 
purpose of obtaining anv restitution or 
other relief which could be obtained by 
application under sub-section (1).” 

21. In Jai Berham v. Kedar Nath, 
AIR 1922 PC 269 at p. 27], Lord Carson, 
sneaking on behalf of the Privy Council 
Ora the scope of this section as fol» 
OWS -— 

"Tt is the duty af the Civil Court 
under Section 144 of the Civil Procedure 
Code to ‘place the parties in the position 
which thev would have cecupied, but for 
Such decree or such part thereof as has 
been varied or reverse?’ Nor indeed 
does this duty or jurisdiction arise mere- 
ly under the said section, It is inherent 
in the general jurisdiction of the Court 
to act rightly and fairly according to the 
circumstances towards al! parties involv- 
ed. As was said by Cairns L. C. in Rod- 
ger y. The Comptoir de Escomte De 
Peris (L. R. 3 PC 465 at nage 475) ‘one of 
the firsi and highest duties of all Courts 
is to take care that the sect of the Court 
does no injury to anv of the suitors and 
when the expression ‘the act of the Court 
is used it does not mean merely the act 
of the primary Court. or of any interme- 
diate Court of appeal. but the act of the 
Court as a whole from the lowest Court 
which entertains jurisdiction over the 
matter upto the highest Court which 
finally disposes of the case.” 

22, In Mahijibhai v. Manibhal. ATR 
1965 SC 1477 the above dictum was ap- 
proved by their Lordships of the Supreme 
Court, while interpreting the scope of 
Section 144, Civil P. C. His Lordship 
Subbarao, J. (as his Lordship then was}, 
speakins for the majority view, observed 
as follows:— 
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_ "When a party, who lost his property 
in execution of a decree, seeks to recover 
the same by regson of the appellate de- 
cree in his favour. he is not initiating any 
original proceeding. but he is only econ- 
cerned with the working out of the an 
pellate decree in his favour. The apnli- 
cation flows from the apoellate decree 
and is filed to implement or enforce the 
same, He is entitled to the relief of 
restitution because the appellate decree 
enables him to obtain that relief either 
expressly pr by necessary implicaron. 
He is recovering the fruits of the appel- 
late decree. Prima Facie, therefore, hav- 
ing regard to the history of the section. 
there is no reason whv such an anrilica- 
tion shall not be treated as one for the 
execution of the appellate decree.” 


23. In Binavak Swain v. Ramesh 
Chandra, AIR 1966 SC 948. their Lord- 
ships were dealing with an anonl'cation 
for restitution, in a case where in exeru~ 
tion of an ex parte decree, the property 
of the judgment debtor was sold and the 
same was purchased by the decree-hol- 
der himself. but the decree was set as'de 
in appeal and the suit was remanded for 
rehearing and fresh disposal. There the 
question was whether he was entitled to 
restitution of the properties purchased by 
the decree-holder. because the suit. after 
remand was avain decreed. It was held 
by their Lordships at p. 950 as follows:— 


“We are of the opinion that the ap- 
pellant is entitled to restitution notwitth- 
Standing anything which hapoened sub- 
sequently as the right to claim restitu- 
tion is based upon the existence or other- 
wise of a decree in favour of the plain- 
tiff at the time at which the application 
for restitution was made. The prinriple 
of the doctrine of restitut'on is that on 
the reversal] of a decree, the law imnoses 
an obligation on the party to the suit who 
received the benefit of the erroneous de- 
cree to make restitution to the cther 
party for what he has lost. This obl ga- 
tion arises automatically on the reversal 
or modification of the decree and neces 
sarily carries with it the right to restitu- 
tion of all that has been done under the 
erroneous decree: and the Court in mak~ 
ing restitution is bound to restore the par- 
ties, so far as they can be restored, to 
the same position they were in at the 
time when the Court by its erroneous 
action had displaced them from.” 


24, In view of the above autho- 
rities it is clear that the petitioner in 
the restitution petition (Ramchander) is 
clearly entitled to restitution. since tha 
very foundation of the order of eviction 
has been knocked out by the order passed 
in the revision by the Government, 
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25. The next point that arises for 
Consideration is whether the restitution 
petitioner should approach the Commis- 
sioner, or come direct to the Civil Court 
and ask for restitution? In this connec- 
tion it may be mentioned that under the 
Hyderabad Endowments Regulations, the 
execution of the order of eviction passed 
by the Director of Endowments was vest- 
ed in the Civil Court and the Civil Court 
in executing that decree is governed by 
the other provisions relating to the ex- 
ecution of decrees. 


26. It has been held in Maruda- 
muthu Poosari v. Hindu R. E. Board. AIR 
1937 Mad 653. by Varadachariar, J.. that 
when once the matter comes before a 
reguiar Civil Court, its further course 
would be governed by the provisions of 
the Act. ° 


27. Same is the view expressed in 
Kandaswami vy. Neelamagam Pillai, AIR 
1947 Mad 112 where the relevant case 
law has been discussed and the same rule 
has been Jaid down. One of the deci- 
sions relied upon by Chandra Sekhara 
Ayyar. J. in that decision js the one re- 
ported in National Telephone Co. Ltd. v. 
Postmaster General, (1913) AC 546 
where Viscount Haldane L. C. says at 
p. 552 as follows: 


“When a question is stated to be re- 
ferred to an established Court without 
more it, in my opinion, imports that the 
ordinary incidents of the procedure of 
that Court are to attach and also that 
any general right of appeal from its de- 
cisions likewise attaches.” 


28. On the basis of the above prin= 
ciples, it should be held that once the ex- 
ecution proceedings under the Hyderabad 
Endowments Regulations are placed into 
the hands of the ordinary Civil Court, 
the provisions of the Civil Procedure 
Code relating to that subject would apply 
Mutatis Mutandis. I am therefore of 
the opinion that when in execution of a 
decree a Civil Court has dispossessed a 
person. it is certainly open to that per- 


son to approach the very same Civil Court : 


and after satisfying it that the order of 
eviction against him has been varied or 
reversed he can ask for restitution under 
Section 144, Civil P. C 


29. I may in this connection refer 
fo a decision of a Division Bench of Mad- 
ras High Court in Thangaswamy vV. 
Bapoo Sahib, AIR 1951 Mad 804. In that 
case an order of ejectment passed: by 
the Rent Controller was executed through 
Civil] Court as per the provisions of Mad- 
ras Buildings (Lease & Rent Control} Act 
15 of 1946. When the said order was re- 
versed in appeal it was held that the 
original Court, which gave possession to 
ghe landlord. in pursuance of the order 
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of eviction. which was subsequently set 
aside, can order restitution of the pro- 
perty. It was also held that the tenant 
need not, for that purpose approach the 
Rent Controller nor was the Rent Con- 
troller entitled to institute a separate 
suit. The same principle applies to this 
case as well. I mav also, in this connec- 
ton, refer to the decision of Somnath 
Iyer, J. in Padma Gowda v. Y. Hedge, 
AIR 1960 Mys 337. In that case, the 
District Munsif, to whom a decree was 
transferred under Section 66 of the Mad- 
ras Village Courts Act. even though he 
was a persona designata he was held to 
have the power to order restitution after 
the reversal of the decree. which had 
een previously executed by him. It was 
held by the learned Judge that even 
though the application was filed under 
Section 144, it was competent for the 
District Munsif to order restitution under 
inherent powers. The decision in AIR 
1922 PC 269 was relied upon. In Ali- 
kutty v. Veerummakutty Umma, ILR 
(1963) 1 Ker 533 the application for res- 
titution was in respect of costs recovered 
in pursuance of the order of District Re- 
gistrar directing compulsory registration 
of two documents, which decree was ex- 
ecuted in Court by the Munsif and the 
costs were realised. The said order of 
costs having been reversed in a fresh 
suit, the application for restitution was 
made before the District Munsif. The 
District Munsif dismissed the application. 
But in appeal the learned Subordinate 
Judge allowed them. In further appeal 
to the High Court it was held that the 
Court which executes a decree or order 


‘is the Court of first instance within the 


meaning of Section 144. Civil P. C. and 
the application was therefore maintain< 
able. The learned Judge, therein follow- 
ed another decision of Tranvancore Co< 
chin High Court in Kuttv Mhamathu v. 
Saithu Moitheen Sahib, ATR 1953 Trav 
Co 318 wherein it was held that the Mun- 
sif Court must be held to be the Court 
of first instance although the executable 
order was passed by the Rent Controller. 


30. It is seen from the above de=- 
cisions that whenever an order of any 
Court or tribunal is executed through 
Civil Court and that when that order is 
varied or reversed in appeal or în some 
collaterral proceedings or in a suit. the 
application for restitution under S. 144 
lies before the Civil Court. which has 
executed the original order. 


31. I therefore hold that this an~ 
plication for restitution is maintainable 
fn the lower Court. I shall now deal 
briefiy with the other contentions raised 
by the appellants. 


32. The contention of Sri Venu- 
gopal Reddy. that the Civil Court has no 
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§urisdiction to entertain this application 
‘hecause of the repeal of Endowments Re- 
ulations, has no force. We are not here 
concerned with the power of the Endow- 
ments authorities to pass an order, after 
the repeal of the Endowments Regula- 
tions, The order under revision was pass- 
ed on 6-3-1967 and it has been taken to 
be an order of variation by both the par- 
ties. If so, there is no question of Civil 
Court’s jurisdiction to entertain an appli- 
zation for restitution being taken away 
py virtue of the repeal of the Endow- 
ments Regulations. Moreover this plea 
was not taken up by the appellants in the 
jower Court. 


Dobe I have already held that the 
order by the Government in the revision 
petition dated 6-3-1967 amounts fo an 
order of reversal or variation, of the 
original order of eviction. 


34. The third contention of the 
Yearned counsel that the revision itself 
was not maintainable. under Rule 18, has 
similarly no force. This Court is not 
sitting in appeal against the order passed 
in such revision. The learned counsel has 
mot brought to my notice any other deci- 
sions to show that the order in revision 
‘is bad. I therefore reject this contention. 


35. The next contention of Sri 
Venugopal Reddy and also Sri Babul 
Reddy that the order dated 6-3-1967 has 
mot become final, has not been sub- 
stantiated by them. Both parties men- 
toned to me that there was notice issued 
‘by the Government on 17-3-1972 for suo 
motu revision of the earlier order passed 
in revision dated 6-3-1967. They are 
unable to place any information before 
me as to what happened to that notice. 
‘On the other hand Mr. S, C. Venkata- 
pathy Raju, learned counsel for the res- 
--pondent has placed before me an order 
«dated 17-5-1972, rejecting the petition 
‘filed by the Appellant in C. M. A. No. 10 
-of 1973 on 19-5-1972 Mr. Raju says 
that this is the final order by the Gov- 
-ernment even in respect of the suo motu 
notice, Neither party has brought to mv 
'notice anv definite information about the 
‘further revision. In anv event I do not 
think it is material at this stage. If the 
‘Government were to review its earlier 
order passed on revision on 6-3-1967, then 
the successful party in such further 
-order, assuming such an order comes into 
-existence, would also be entitled to again 
approach the Civil Court for such re- 
dress as restitution or otherwise, as 1s 
‘now being done bv the restitution peti- 
-toner in the lower Court. 


36. Next coming to the last con- 
fention of Mr. Venugopal Reddy, I do 
-not see-any force in the same. His con- 
-tention is that the Commissioner or the 
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Court as a, forum is abolished and there- 
fore the right of restitution also stands 
abolished. He relied upon the decision 
of the Supreme Court in Daji Saheb v. 
Shankar Rao, AIR 1956 SC 29. I am 
unable to understand how the principle 
of that decision has anv application to the 
facts of this case. It was held by their 
Lordships in that decision that a party to 
a suit has. on the cause being decided by 


the Court and when allowed under law, 


a vested right of appeal to the superior 
Court, but if the superior Court to which, 
an appeal lies is altogether abolished 
without any forum substituted in its place 
for the disposal of pending matters or 
for the lodgment of appeals, the vested 
right perishes. I am of the opinion that 
the said principle is not attracted in this 
case. The learned counsel] also cited the 
decision in S. P. T. Swamulu Varu v. 
H. R. & C. E. Commr.. AIR 1971 Andh 
Pra 211, and argued that in spite of the 
repeal] of the Madras Act 19 of 1951. the 
Commissioner was allowed to function as 
an appellate authority under Section 61 
(1) for the limited purpose of entertain- 
ing, continuing and disposing of appeals 
before him at the time of coming into 
force of the new Act. But the said prin- 
ciple cannot be applied to this case be- 
cause the Endowments Regulations them- 
selves have been repealed and jn its 
place Sections 75. 76 and 93 have been 
brought in. Whatever may be the scope 
of the respective provisions of clauses 14 
and 18, under the earlier regulations. vis- 
a-vis Sections 75, 76 and 93 of the New 
Act, the real question with which we are 
now concerned is whether a person. who 
has been evicted in pursuance of an order 
under the law is or is not entitled to a 
restitution, in a Civil Court, when the 
basis of that order has been validly set 
aside in a Revision Petition. While con--. 
sidering that question, it is not neces-. 
sary, in my opinion. to consider the res- 
pective powers of the -twa Tribunals. 
under the Old and New Acts, We have 
to merely see whether there was an ear- 
lier order of eviction and whether that 
order has been varied or reversed in 
order to enable the person to have his 
remedy under Section 144, Civil P. C. I 
do not therefore find any substance in 
any of the contentions raised by the 
learned counsel in both the appeals. 

37. I am clearly satisfied that the 
order passed by the lower Court is cor- 
rect and has to be upheld. In this view 
the two C. M. As. 10 and 33 of 1973. are 
dismissed with costs. 


Order accordingly: 
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AIR 1974 ANDHRA PRADESH 130 
i (V 61 C 27) 
; FULL BENCH 
GOPAL RAO EKBOTE, C. J., A. V. 
KRISHNA RAO AND CHENNA- 
KESAV REDDY, JJ. 
Adusumilli Seethamahalakshmamma, 


Petitioner v. Yerneni Chalamaiah and 
others, Respondents. 


Civil Revn. Petns. Nos. 1016 and 1017 
of 1972, D/- 15-1-1974, decided by 
Full Bench on order of reference made 
by Gopal Rao Ekbote, C. J. and Laksh- 
maih J., D/- 10-10-1973. 


Index Note:—(A}) Hindu Law—Parti- 
tion — Southern School — Authoritative 
texts — Mother or wife whether entitled 
to a share on partition ' of joint family 
property. 


Brief Note:— (A) Where the parties 
are governed by the Madras School, the 
wife or mother cannot claim any share 
in the joint family property, as the prac- 
tice of allotting shares to females, even 
if it existed at some distant period of 
time, has become obsolete in Southern 
India. (Para 53) 


Contrary observations made by Obul 
Reddi and Venkateshwara Rao, JJ. in 
A. S. Nos. 317 and 318 of 1966 and A. S. 
No. 247 of 1968, D/- 28-10-1970 (Andh 
Pra) held erroneous and overruled. 

(Paras 47, 51) 


Smruti Chandrika and Saraswati 
Vilas which are authoritative texts on 
the Southern School of Hindu Law are, 
however, explicit on the subject and rule 
out the idea of a share in partition to the 
mother or the wife. (Paras 29, 30) 


Even otherwise the mere institution 
of suits for partition by a member of the 
joint family or even the passing of a pre- 
liminary decree therein does not make 
any of those females the owner of a 
share in the family property so long as 
no actual division of the joint property 
is made. (Para 52) 


The official Receiver in insolvency 
of a coparcener, as an interim Receiver 
had sold the undivided one-third share 
of the insolvent and the same was pur- 
chased by two persons who filed suits for 
partition and possession of the 1/3 share 
purchased by them and also obtained 
preliminary decrees for partition. In ap- 
peal against the preliminary decrees the 
wife of the insolvent sought to be im- 
pleaded as a defendant with a view to 
reopen the preliminary decrees and to 
seek a partition of her share on the basis 
of observations made by Obul Reddi and 
Venkateshwara Rao, JJ. in A. S, Nos. 317 
and 318 of 1966 and A. S. No. 247 of 1968 


CR/DR/B213/74/KSB 


A. Seethamahala kshmamma v. Y. Chalamaiah (FB) 


A. I Bo 


(Andh Pra). The petitions were however 
dismissed. On revision: 

Held that the allotment of a share tœ 
the mother in a partition between her- 
sons, even if the instant suits out of 
which these revisions arise are treated: 
to be so, would not defeat the right of 
auction purchasers which had accrued: 
prior to the decrees in the partition suit 
when the auction was in execution af a. 
decree binding on the family. AIR 1946 
Pat 306, Rel. on. (Pera 52) 
Cases Referred: Chronologies? Paras. 
(1970) C. A. No. 1048 of 1967, D/- 16-3- 

1970 (SC) 4er 
(1968) A. S. Nos. 317 and 318 of 1961 and 
A. S5. No. 247 of 1968 (Andh Pra) T 
AIR 1961 Andh Pra 333, Kanyalal v. Con- 


troller of Estate Duty ge 
AIR 1949 Mad 31 = (1948) 1 Mad LJ 30, 
Audemma v. Varada Reddy 435 


AIR 1947 Mad 38 = (1946) 2 Mad LJ 143, 
Thangavelu v. Court of Wards, Mad. 

: 

AIR ae Pat 306, Jamuna Devi v. Man- 

ga 52: 

(1905) ILR 28 Mad 1, Subramanian Chetti 

v. Arunachalam Chetty a} 
(1885) 8 Mad 107, Mari v. Chinnamm2! 


40> 

(1883) ILR Ai Mad 130 Venkatamme2i v. 
Andyapp 3g 
(1878) ILR p Mad 182, Ramappa Naickem 
v. Sithammal 3g 


I. Balaiah, for Petitioner in both. M. 
B. Rama Sarma (for No. 1) in C. R. P. No. 
1016 of 1972 and (for No. 2) in C. R. P. 
No. 1017 of 1972; J. Eswaraprasad (for 
Nos. 8, 9 and 11), for Respondents. 


EKBOTE, C. J.:— Adusumalli Pun=- 
niah was adjudged imsolvent in I. P. No.. 
36 of 1933 by the Sub-Court, Machilipat- 
nam on 28-9-1934. The petitioner is the: 
wife of A. Punniah. The Official Receiver’ 
was appointed as -interim receiver. He” 
sold the undivided one-third share of the 
insolvent, It was purchased by two per~ 
sons. They separately filed two suits O. S- 
Nos. 38 and 39 of 1956 for partition and 
possession of the one-third share of ther 
insolvent in the properties which they 
purchased. | 

2. Both the suits were tried to~ 
gether and preliminary decrees were 
passed. Defendants 4 and 5 in tne said 


suits filed appeals in the High Court.. 
A. S. Nos, 317 and 318 of 1961. 
3. Earlier the appellants in the: 


abovesaid appeals had filed O. 5. No. 43: 
of 1964 for setting aside the alienations: 
of certain properties on the ground that’ 
these alienations were not supported by 
consideration and were not binding on. 
them. The suit was dismissed by the triat- 
court. A. S. No. 247 of 1968 was then pre~- 
ferred to the High Court by the said ap~- 
pellants. All the above three appeals 
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were heard together by a Division Bench 
of this court consisting of Obul Reddi 
and Venkateswara Rao, JJ. The Bench 
gave the judgment in these appeals on 
98-10-1970. In the course of the judgment, 
their Lordships made the following ob- 
servations:— 

"In this connection it is also to be 
borne in mind that a wife cannot herself 
demand a partition. But if a partition 
does take place between her husband and 
his sons, she is entitled to receive a share 
equal to that of a son and to hold and 
enjoy that share separately even from 
her husband. Where at a partition be- 
ween a father and his three sons, the 
wife was not allotted a share it was held 
that she was entitled to re-open the par- 
tition, there being no waiver merely by 
her not asking for a share, but that in 
the partition the value of the Ornaments 
taken by her must be taken into account. 
(See Mulla on Hindu Law, Para. 315). It 
is also to be borne in mind that the 
mother was not made party to O., S. Nos. 
38 and 39 of 1956 and therefore the 
question of determining the shares of the 
plaintiffs and their brother Venkata 
Gopal Rao and the mother does not arise 
jn these suits. As already pointed out, if 
any remedy is available to the contesting 
respondents against Venkata Gopala Rao, 
they will be at liberty to pursue those 
remedies.” 

4, Taking clue from the said ob- 
servations, the petitioner—the wife of the 
insolvent -Punniah filed I. A. No, 457 of 
1971 in O. S. No. 38 of 1956. She also 
filed I. A. No. 458 of 1971 in O. S. 39 of 
1956 to implead her as defendant with a 
view to re-open the preliminary decree 
passed in those suits and seek a partition 
of her share. l 

5. These petitions were resisted 
by the plaintiffs in the suits mainly on 
the ground that according to Hindu Law 
prevalent in South India, the wife’s right 
to a share on a partition between her 
husband and her son has long since be- 
come obsolete. The petitioner, therefore, 
was not entitled to any share. It was also 
contended in the alternative that even if 
the wife is entitled to a share, since the 
suits for partition were filed by third 
party purchasers of the husband’s share, 
the petitioner could not seek a share. 


6. The learned Subordinate Judge, 
Gudivada by his judgment dated 26-4- 
1972 held that the petitioner, according 
to Hindu Law prevalent in South India, 
is not entitled to a share on such parti- 
tion. It was also held that in the third 
party suits for partition, the question of 
impleading the petitioner as a party can- 
not arise. Consequently he dismissed both 
the petitions. 

The petitioner 


; aggrieved by 
the said order preferred 


these revision 
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petitions. They first came for hearing 
before one of us, A. V. Krishna Rao, J. 
He was of the opinion that the view ex- 
pressed by Obul Reddi and Venkate- 
swara Rao, JJ. in A. S. Nos. 317 and 318 
of 1961 and A. S. No. 247 of 1968, an ob- 
servation from which is extracted above, 
requires reconsideration. The case there- 
fore was referred to a Bench. When the 
matter came before the Division Bench 
on 10-10-1973, it thought that the ques- 
tion referred is important and since it 
was a common ground that the Division 
Bench decision is inconsistent with seve- 
ral previous Bench decisions of the Mad- 
ras High Court, the case was referred to, 
a Full Bench and that is how the matter 
has come before us. ? 


; 8. Mr, Triambak Rao Deshmukh 
in an able argument contended that the 
Madras decisions cannot be said to be 
direct authorities on the point that in 
Southern India the practice of allowing 
shares upon partition to,females has long 
since become obsolete. He submitted that 
Smruti Chandrika and Saraswati Vilas 
do not lay down any such proposition, 
and even otherwise it would be contrary 
to Mitakshara. He submitted that even if 
there is conflict between the two, it is 
Mitakshara which should prevail even in 
Southern India. The Court is indebted to 
Mr. Deshmukh for his elaborate argu- 
ment; which has helped the Court in 
arriving at a conclusion in the matter, 
albeit we are holding against him. 


9. Hindu Jurists laid down the 
sources from which knowledge of Hindu 
Law is to be derived as, the Veda. the 
Smruti, the approved usage and what is 


agreeable to- good conscience and desire 


sprung from due deliberation. The Hindu 
Law, however, -as understood and ad- 
ministered today by Indian Courts is the 
result of many an ingredient which are 
to be found in the Sruti, Smruti, the 
commentaries and digests, judicial deci- 


sions, legislative enactments and finally 
customs, 


10. While Sruti was considered as 
the fountain head of law and was ac- 
cepted as the original writings of great 
power, the Smrutis were accepted as 
emanating from the Srutis and were 
couched in, the’ words of Rishis or Sages. 
Theoretically if a text of a Smruti con- 
flicts with Sruthi it had to be disregard- 
ed, but by an inflexible rule of Hindu 
jurisprudence, the Smrutis are in prac- 
tice never understood as in discord with 
Sruti, that is Vedas because the Smruti- 
kars never arrogated to themselves the 
position of law-makers but only claimed 
to be exponents of divine precepts of 
law and compilers of traditions handed 
down to them and clung to that position 
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even when they introduced changez and 
reforms, 


11. Out of the numerous Smrutis, 
the first and foremost in rank of autho- 
rity is Manu Smruti. There is, however 
striking resemblance and agreement 
among the Smruties on many questions 
and they purport to embody one tradi- 
tional law. No greater authority was at- 
tached to one than to another Smruti ex- 
cept in case of Manu Smruti which was 
considered as of the highest authority. 


12. However, Yajnavalkya Smruti 
is considered to be more liberal and for- 
ward looking than Manu Smruti. The 
Code of Yajnavalkya is in the main 
founded on Manu Smruthi but the treat- 
ment is seen to be more logical and syn- 
thesized. On a number of matters and 
particularly on the question of women’s 
right to inheritance it is decidedly more 
liberal than Manu, In his treatise there 
is found greater recognition of the rights 
of women. 

13. Shri K. P. Jayaswal in his 
Tagore Law Lectures, 1930 at page six 
said : 

“The former (Manu) is supposed to 
be the foundation of the whole orthodox 
system of Hindu Law. Its authority is 
regarded as supreme by the unanimous 
verdict of both the law and legal litera- 
tures of Hindu India, and as such it oc- 
cupies a unique position in the legal his- 
tory of the land. The latter (Yajnavalkya) 
is the present-day binding law of the 
majority of the Hindus. It is enough to 
say for its introduction, that the Mita- 


kshara is a commentary on the Code 
Yajnavalkyan. It has, in effect, though 
not in name, superseded the Code of 


Manu. It seems clear......... that it was 
with the object of superseding the ortho- 
dox but unworkable provisions of the 
earlier Code that Yajnavalkya’s Code was 
promulgated, It became the accepted 
code of law of the Hindus not only on 
account of its revealing virtue but also 
for its advanced and liberal juridical 
norms.” 

Then at page XXI, he goes on to say: 


“The Code of Manu practically ig- 
nores woman, because that was the view 
of the old common law. The Code of 
Yajnavalkya treats her as a full legal 


persona; it allows her to inherit pro- 
perty.” 
14. There were bound to be some 


variations and even conflicts between the 
. Texts of one Smruti and another, or even 
between some Texts in the same Smruti. 
The Smruthikars themselves were con- 
scious of this and they declared that the 
smruti which is opposed to Manu Smruti 
is not approved. But in actual practice 
this was not followed. Many times effect 
was given to texts of later smruthikars 
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on the ground that they are according to 
approved usage, as custom was always 
considered as more powerful and over- 
riding the sacred law. But the most salu- 
tary rule of them all was laid down by 
Yajnavalkya: 


“When two Smrutis disagree, that 
which follows equity guided by the peo~ 
ple of old should prevail.” 


It is usual to talk of the existence of 
several schools of Hindu Law; but strict- 
ly speaking, there are only two schools; 
the Dayabhaga and Mitakshara, the others 
like Dravida, the Mithila, the Benares 
and the Maharashtra schools, being really 
the sub-schools of the Mithakshara dif- 
fering from one another only in minor 
matters. 


15. Broadly speaking, the Daya- 
bhaga school prevails in Bengal and the 
Mitakshara prevails in the rest of India. 
One of the main differences between 
these two principal schools of Hindu 
law relates to the law of inheritance. 


16. Likewise, the sub-schools' of 
Mitakshara also differ between them- 
selves in some matters of details relat- 
ing particularly to inheritance. There is 
no disagreement on any fundamental or 
constitutive principle. All these sub- 
schools acknowledge the supreme autho- 
rity of the Mitakshara but they give pre- 
ference to certain treatises and to com- 
mentaries which control some passages 
ef the Mitakshara. These minor schools 
therefore are not born of any diversity 
of doctrines such as exists in .case of 
Mitakshara and Dayabhaga., 


17. It is now proper to consider 
what the Dravida or Madras School is. 
It is also known as the school of South- 
ern India. It leans heavily on the Smruti 
Chandrika which it must be remember- 
ed is intended to supplement and not re- 
place or abrogate the Mitakshara. All 
along it had commanding influence and 
sway in the South. It is an exposition 
on the law of inheritance and was consi- 
dered by Colebrooke to be a work of 
uncommon excellence. The Smruti Chan- 
drika, which is a Nibandha a digest—is 
accepted in the South in point of autho- 
rity next only to the Mitakshara. The 
interpretations and opinions expressed in 
Smruti Chandrika are considered most 
probably to be tinged by established 
usages or views which found general 
favour in the South and this accounted 
for the very high authority wielded by 
this work in the South. It is relevant to 
note that the Smruti Chandrika is most 
freely quoted as a high authority in the 
works of almost all writers who flourish- 
ed after the twelfth century and is ap~ 
preciated by all the High Courts as a 
valuable source of Hindu Law, 
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18. Among other works which are 
regarded as authorities in South India, 
Saraswati Vilas is one and it ranks high 
in Madras School. The Saraswati Vilas 
presents a picture of the actual working 
of the law and not merely a series of ab- 
stract statements of old rules. It has 
constantly been referred to in various 
decisions of the Courts in South India. 

19. Broadly speaking, therefore, 
the first thing for us is to inquire what 
the Mitakshara has laid down on the 
question for consideration, or under our 
enquiry. The next thing is to consider 
what the Smruti Chandrika or Saraswati 
Vilas has to say on this particular as- 
pect. It is of course always necessary to 
keep in view whether the question is 
concluded by judicial decisions. Let us 
therefore examine as to what Mitakshara 
had to say regarding the share of mother 
in a partition between father and sons. 

The first sloka to be noticed in Mita- 
kshara is: f 
Ro Ag gag aa a Gea: Hats GH: | 

a ad ehai arat war ar gaT ar 
aaia? 
Translation as given by Golapechandra 
Sarkar Sastri reads: 


“Tf he make the (sons’) allotments 
equal his wives to whom Stridhanam has 
not been given by the husband or the 
father-in-law shall be made partakers 
of equal allotments.” 


It is important to note the words 
“aqaa”? and another “ aatia: ” 


22 fuged anal aati ad zla | 
Translation as given by Golapechandra 
Sarkar Sastri reads: 


“The mother also, of those dividing 
after the death of the father, shall take 
an equal share.” 

20. It is pertinent to mote here 
also that the word “‘amsam” is used. 


21. We then go to 22nd Sloka. It 
reads in so far as it is relevant for our 
purpose: ; 


aey paaa ga: gaa a gaiqarar- 
AA: GHG RR RAHA 1 A ERIT — 
qiian aaa aaga aa AANA 
Raga f% aa ear a RAA RARA 
T AAA KANAR aera ey 
aA 1 ag RaRa daaa gaa 
waa a ESAT 1 aur aga — a sara 
QUAM SAA: Bal: ARIRE sy 


“Yes, the wife’s ownership in the 
{husband’s) property is certainly shown 
by the text, but not the absence of parti- 
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tion. Because after having declared— 
“also in respect of the ownership of pro- 
perty” (the sage) declared its reason (by 
saying) because in the husband’s absence 
in a distant place, Manu and other sages 
do not ordain (the commission of) theft 
in the case of necessary gift (made by 
the wife) i.e. gift which must be made, 
such as feeding of a religious mendicant 
giving of alms to beggars, and the like, 
therefore ownership of the (husband’s) 
property is vested in the wife also, other- 
wise there would be theft (when such 
gift is made), Hence there may certainly 
be a partition of property, (but) by the 
husband’s desire, and not by her own de- 
sire, on which a share is allotted to the 
wife also (separately from that of the 
husband) as will be declared (by Yajna- 
valkya, ii. 116) later on on the text—”. 
If he makes the shares equal, his wives 
to whom no Stridhana has been given 
by the husband or the father-in-law 
must be made partakers of equal shares:” 
In this sloka we find the words “ agafa- 


3a” and C aaia 1” are used. 


22. It is perhaps profitable te 
refer to “The law of Inheritance from 
the Mitakshara” by H. T. Colebrooke. 
At page 261, he says: ; 


"8. Two sorts of partition at the 
pleasure of the father have been stated, 
namely, equal and unequal. The author 
adds a particular rule in the case of equal 
partition; If he makes the allotment 
equal, his wives, tn whom no separate 
property has been given by the husband 
or the father-in-law, must be rendered 
partakers of like portions.” 


“o When the father, by his own 
choice, makes all his sons partakers of 
equal portions, his wives, to whom pecu- 
liar property had not been given by 
their husband or by their father-in-law, 
must be made participant of shares equal 
to those of sons. But, if separate property 
have been given to a woman, the author 
subsequently directs half a share to be 
allotted to her; ‘Or if any had been 
given, let him assign the half.” . 

"10. But, if he gives the superior 
allotment to the eldest son, and distri- 
bute similar unequal shares to the rest, 
his wives do not take such portions, but 
receive equal shares of the aggregate 
from which the son’s deductions have 
been subtracted, besides their own ap- 
propriate deductions specified by Apas- 
tambha: ‘the furniture in the house and 
her ornaments are the wife’s property’. 

23. This then is the position of 
the original Text of the Mitakshara. Let 
us then see as to what Smruti Chandrika 
has to say in this behalf. It can be seen 
from the “Smruti Chandrika” translated 
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from the original by Sri T. Krishna 
Swamy Iyer that Chapter II, Section I 
relates to partition. The relevant slokas 
are 37 to 39. The translation of these 
slokas is as follows: 


“37. Here, too, (that is, even in the 
case contemplated by the text of Hari- 
tam ‘A father making a complete parti- 
tion &c.’ para. 31), an equal partition 
may be made, if that should be the will 
of the father, for, Katyayana who ex- 
plains the mode of partition during life- 
time of the father by the text, “That 
partition is declared legal by which the 
parents and brothers take the entire 
estate in equal shares, para. 3, declares 
the above mode of equal partition to be 
of universal application.” 


“38. I, therefore, in the instance 
under contemplation, the father, of his 
own will, should make an equal partition, 
then Yajnavalkya says, If he make the 
allotments equal, his wives to whom no 
separate property has been given by the 
husband or the father-in-law. must be 
. rendered partakers of like portions.” 


"39. The meaning of this text is, that 
where a father, even where he is old, 
chooses to render all, inclusive of him- 
self, partakers of equal portions, then he 
ought to take, on account of each of his 
Wives, a Share equal to that taken by 
himself, Hence the doubt whether the 
above text of Yajnavalkya is not oppos- 
ed to a passage of Harita, which declares: 
“Partition does not take place between 
a wife and her lord,” is also removed. 
Thus, every thing is rendered right.” 


24, We then proceed to see Chap- 
ter IV which relates to “Shares allotted 
to provide for widows etc.” 


25. In the 7th sloka, reference is 
made to the objections and arguments 
on the question of women’s share on par- 
tition. It reads: 


“Here, however, an objection arises. 
If females are incompetent to inherit, 
how then did Yajnavalkya say ‘Of heirs 
dividing after the death of the father, 
let the mother also take an equal share. 
How did Vyasa say: ‘Even childless 
wives of the father are pronounced equal 
shares, and so also are all the paternal 
grandmothers: they are declared equal 
to mothers’: and Vishnu, too, ‘Mothers 


receive allotments according to the 
shares of sons, and so do unmarried 
daughters’? 

These passages providing shares for 


mothers and the like must be incorrect, 
should the females be incompetent to in- 
herit. 


“8. The reply is, they are fully cor- 
rect, With regard to those that are in- 
competent to inherit, passages directing 
the allotment to them of heritage (Daya) 
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may be incorrect, but not those which 
simply direct portions (Ameam) to be 
given to them. Ameam signifies a portion 
and not (a share in) in the heritage 
(Daya). We find it inserted (in law books) 
that a portion (Ameam) may be given 
even out of property belonging in com- 
mon to several.” 

"9, Although the mother is disen- 
titled to a partition of the heritage from 
want of property in the same, yet, since 
she possesses an interest in the partible 
wealth by reason of her being the widow 
of the deceased father, Yajnavalkya and 
others must be understood to have per- 
mitted her, in compromise of such inte- 
rest to take wealth sufficient for her 


‘needs by way of a portion.” 


“12. Hence, such a mother alone as 
is destitute of wealth, and not a mother 
generally, is declared in Smruti or law 
to be entitled to receive a share, Smruti’ 
“A mother, if she be dowerless, shall, in 
a partition by sons, take an equal share’.” 

"15. By the qualifying terms ‘if she 
be dowerless’, made use of in the text, 
para. 12 itis inferrable that where a 
mother, by means of her own separate 
property, is able to maintain herself and 
perform such religious duties (requiring 
for their accomplishment the use of 
wealth) as are observable by her, she 
can take no share out of her husband's 
property. If the separate property of a 
mother be insufficient for the above pur- 
poses, then she, notwithstanding her pos- 
session of such property, is to take a 
share, which, however, is not to be equal 
to that of a son, but less than that, pro- 
portionate to her wants.” 


“16. Accordingly, where the estate 
forming the subject of partition is large, 
the mother, though destitute of separate 
property, is not to take an equal share, 
but such an inferior share as may be 
sufficient to meet her own wants. The 
condition imposed by the expression (‘If 
She be dowerless’ shows that the taking 
of a share by the mother is on account 
of her necessity and not in right of in- 
heritance as is the case with brothers.” 


“17. By a mother taking not a fixed 
Share but only so much as she stands in 
need of, the word ‘equal’ used in the 
text, para. 12 is not rendered useless; for 
the word serves to debar her, where the 
partible estate is small, from claiming 
more than the share of a son, on the 
score of its being needed by her.” 


26. It is now necessary to consi- 
der “Saraswati Vilas” on this question. 


27. Like Smruti Chandrika refers 
to objections and arguments relating to 
the question under enquiry in para. 7 ex- 
tracted above. Saraswati Vilas also re- 
fers to the similar objections and argu- 
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smemnts in paragraph 100 of Foulkes Work 
wand then in para. 101 it is said: 


“I£ fitness for heritage does not be- 
along te women, to speak of the share- 
vtaking of mothers, daughters &c., would 
“then be incorrect.” 

28. In paragraph 102, then it is 
“Observed : 

“Not so, some say, that the word 
‘share’, here, does not refer to a division 
«Of the heritage, but refers to a portion of 
the aggregate wealth; and, therefore, 
there is no fault in the statement.” 


“107. Hence another law-code says, 
“A mother who has no property of her 
sown shall take an equal share in a divi- 
Sion by sons.” 


"110. By the use of the attributive 
‘term, “who has no property of her own, 
“it is evident, that where she has pro- 
erty of her own, with which she can 
provide her maintenance and perform 
“the ceremonies which appertain to her 
and require property for their perform- 
ance, she does not take a share. And it 
‘follows, that when she is unable to pro- 
vide her maintenance and perform the 
«ceremonies which require property, 
though she may have property of her 
“own, she does not take an equal share, 
“but she takes a suitable smaller share.” 


“111. Thus the conclusion is, that 
“when the property to be divided is very 
reat, the mother and the rest, though 
-destitute of property, do not take an 
“equal share, but they take only a small- 
rer share, such a share as is equal to 
‘their own necessities; because of the 
meaning indicated in the attributive 
term— “Who has no property of her 
ewn,” namely, that the taking of share 
‘by the mother is not, as in the case of 
‘the brothers, by the rule of the division 
~of heritage, but by the rule of suitability 
sand yet, not by the rule of suitability in 
“the attributive term ‘equal’ because of its 
‘inapplicability when the taking is of an 
unequal share.” 

“113. Wherefore, combining all this, 
after it has been stated by Yajnavalkya, 
that 'If he makes equal shares, the wives 
„must be made partakers of equal shares’, 
“it is added, ‘To whomsoever women’s pro- 
perty has not been given either by their 
“husband or their husband's father,’ that 
is, if women’s property has been given, 
competency for shares does not belong 
-to those wives.” 

"114. Hence it is said by the author 
-9f the Chandrika; ‘It is to be understood, 
“that there is no distinct establishment of 
a mother’s division of heritage here; but 
«niy a taking of such substance as she 
.requires’.”” 

“116. It is, however, said by Aparaka, 
sthat “the word ‘share’ in the phrase, ‘If 
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he make equal shares’, has the meaning 
of ‘a portion’ of the wealth to be divid- 
ed: and, therefore, since there is no 
sharetaking for wives, the meaning is 
that something is to be given according 
to their husband’s pleasure.” 


“117. Therefore, though in all the 
three schools women have not the right 
to divide heritage, they have the right to 
take a share. Its proportionate limit, 
when there is women’s property, and 
when there is none, is to be understood 
as that which is stated above.” 


29. What is it that follows from 
a close and careful reading of the Mita- 
kshara text on the one hand and the 
Smruti Chandrika and Saraswati Vilas 
on the other? It is this: 

1. Mother or wife is not a coparce- 
ner. 

2. Mother or wife has no right to 
demand a partition. 


3. Partition can be at the father’s or 
husband’s desire not at the desire of the 
mother or the wife. In such a case, if the 
father or husband makes the share equal, 
then the mother or wife would be a 
partaker of equal share. This is subject 
to the condition that she has not been 
given property by her husband or father- 
in-law. If she has enough, then she would 
no get any allotment of the property to 

er. 


4. More or less the same rule applies 
if a partition between sons takes place 
after the death of the father. 

5. If the word ‘amsa’ appearing in 
the Mitakshara is understood to mean 
‘portion’ and not ‘share’ as is understood 
by Smruti Chandrika and Saraswati 
Vilas, then there would be no conflict 
between these three texts. Upto this 
point, there is thus unanimity amongst 
all the three text writers. Since the Mita- 
kshara is silent on some of the aspects, 
the following appear prominently in the 
Saraswati Vilas but it logically flows 
from the text of Mitakshara. 

6. If the mother or the wife has her 
own property, then she will get only a 
proportionate share, but in no case more 
than what the son gets. 

7. The portion allotted to the mother 
or wife is for her maintenance and for 
performance of such religious rites as re- 
quire property. Thus there is no distinct 
establishment of a mother’s division of 
heritage, but only a taking of such sub- 
stance as she requires for the said pur- 
pose. 

39.. What inevitably follows is 
that if these features coupled with the 
features mentioned infra are taken into 
account, it will be difficult to hold that 
in the South these females had at any 
time a right to take share on partition 
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like other coparceners. In any case, prior 
to Smruti Chandrika, there must have 
been for a sufficiently long time the 
usage, not to give any share in partition 
to the wife or mother. Thus even if—but 
we do not so hold—by some interpreta- 
tion it is found that Mitakshara advocates 
the allotment of share on partition be- 
tween father and sons or between bro- 
thers to such females, it has for all in- 
tents and purposes fallen into disuse in 
the South since time immemorial—Smruti 
Chandrika and Saraswati Vilas, however, 
are explicit and rule out the idea of a 
ae in partition to the mother or the 
wife. 


31. That is the reason why every 
text book writer refers to this in clear 
terms. In Section 315 of Mulla’s Hindu 
Law, 13th Edition, at page 366 under the 
heading ‘illustration’, one finds a note 
as follows:— 


“Madras State—In Southern India 
the practice of allotting shares upon par- 
tition to females has long since become 
obsolete.” 

32. Raghavachari on Hindu Law 
(Sixth Edition) at para 416 says:— 


“But the practice of allotting shares 
to females has, however, become  obso- 
lete in Southern India.” 


33. It is relevant to notice some 
other observations of the said learned 
author at pages 416 and 417: 


“The share allotted to a Hindu wo- 
man on partition among her sons is an 
interest in lieu of her right to mainten- 
ance which is carved out of the shares 
of the coparceners, and at the death of 
the woman, her share goes back to and 
becomes part of the shares out of which 
it came.” 

l “A share given to a woman on parti- 
tion is in lieu of maintenance.” 


“The share given to mother reverts 
to the family members on her death and 
is divisible between them as joint family 
property.” 


“If she has already received some 
property from her husband or father-in- 
law, that will also be taken into consi- 


deration in ascertaining whether her 
share is equal to that of a son.” 
34, Mayne on Hindu Law and 


Usage, 11th Edition, at page 351 says:— 

‘In Southern India, the rules of the 
‘Mitakshara law allotting a share upon 
partition to wives, widows, mothers and 
grandmothers have long since become ob- 
colete owing to the influence of the 
Smriti Chandrika and the Saraswati Vilas 
which follows it and Aparaka.” 


35. J. Duncan M. Derrett on "In- 
troduction to Modern Hindu Law” at 
- page 306 observes: 
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“In any event the rule cannot be fol- 
lowed in Madras and other States where 
women (other than women of families 
governed by the Benares School) do not 
take shares at a partition at Mitakshare 
Law (apart from the statute).” 


36. T. Strange on Hindu Law, Yor 
lume I, at page 189 states: 


“Her share, if assigned to her, being 
in the nature of alimony, and differing: 
in point of title from her stridhana, or 
what is emphatically called the peculiar 
property of a woman, is resumable, if 
necessary by her husband.” 


37, It is thus manifest that the 
abovesaid text books also lend consider- 
able support to the view which we have 
taken on appreciating the original texts 
of the Mitakshara, Smruti Chandrika 
and Saraswati Vilas. The decisions of the 
Madras High Court are also to the same 
effect as we will see immediately. 


38. In Ramappa Naicken v. Sith- 
ammal, ((1878) ILR 2 Mad 182 at p. 188) 
the Full Bench held: 


“By the law of the Mitakshara it is 
indeed directed that a share should, om 
partition, be set aside for the mother, but 
her right to a share is plainly distin- 
guishable from the right of the father or 
the sons. Before partition she had na 
title as a coparcener and could not eall 
for partition. What she receives is termea 
in the Smriti Chandrika ‘tameam” (a por- 
tion), as distinguished from ‘daya’ in- 
herited wealth. She does not, on parti- 
tion, receive a share. When she takes 
anything it is given to her to discharge 
the inheritance from the obligation for 
her maintenance; and whether she takes 
anything or not, she acquires by partitiom 
no greater interest in the share which 
falls to the lot of her husband now that 
it has been separated than she had im 
the whole estate prior to partition.” 


39. In Venkatammal v. Andyappa, 
((1883) ILR 6 Mad 130 at p. 134) a Bench 
of that Court said: 

“There are, no doubt, texts which 
favour the right of a wife or mother to 
a portion on partition (Vyavahara Mayu» 
kha, Chapter IV, Section 4 paras. 15, 19) 
and this right is recognised by Vijfnane- 
swara (Mitakshara) Chapter 1, Section 7, 
Paragraphs 1, 2; but inasmuch as this 
right does not arise, as in the case-of co- 
parceners from independent ownership, 
the wife or mother cannot call for parti» 
tion. 

The -portion is, in fact, an assign- 
ment by way of maintenance. Smriti 
Chandrika, Chapter 4, paragraphs 8-17”. 

40. In Mari v. Chinnammal, ({1885% 
ILR 8 Mad 107 at p. 123) a Full Benets 
of the Madras High Court observed: 
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“It must not, however, be overlook- 
ed that the right of a mother to a share 
was regarded by Nanda Pandita, not as a 
right of heritage, but a right to a provi- 
sion. Account was to be taken of pro- 
perty which she had already received, 
and, if it was insufficient for her main- 
tenance, an allotment was to be made to 
her so as to provide her with a suffici- 
ency for her wants, which allotment 
could never be in excess of a son’s share 
but which would be less than a son’s 
Share if the property was so large that a 
son’s share would be more than suffice for 
her needs. (Smriti Chandrika, Ch. IV, Ss. 
9-17). Although the Madhaviya disputes 
the correctness of the opinion that 
mothers are not entitled to a share, but 
only to so much as may be necessary for 
their maintenance (Dayavibhaga, S. 22), 
the doctrine of Nanda Pandita is noticed 
without dissent in the Saraswati Vilas, 
S. 114, and has become established law 


in this Presidency (Mayne, Hindu Law 
5. 402).” 
41. In Subramanian Chetti v. 


Arunachalam Chetty (1905) ILR 28 Mad 
l, a Full Bench of the Madras High 
Court observed at page 8:— 


“Considering that the right of mother 
to a share in a partition between the 
sons is not enforced in this presidency, 
the question whether the view of the Cal- 
cutta High Court or the Allahabad High 
Court is correct, in so far as this Court 
is concerned, is of no practical import- 
ance”. 

42. Patanjali Sastri, J., (as he 
then was), speaking for the Bench in 
Thangavelu v. Court of Wards, Madras, 
(1946) 2 Mad LJ 143 at p. 148 = (AIR 
1947 Mad 38) observed: 


“No doubt, as pointed out in Mayne’s 
Hindu Law (10th Edition) at page 543, 
the rules of the Mitakshara allotting a 
share to wives, widows, mothers and 
grandmothers have become obsolete in 
Southern India owing to the influence of 
Smriti Chandrika and the Saraswati Vilas, 
but in the northern provinces the Rules 
are still in force.” 

43. Govindarajachari J., speaking 
for the Bench in Audemma v. Varada- 
reddi, (1948) 1 Mad LJ 30 at p. 35 =(AIR 
1949 Mad 31) said:— 


“It may be pointed out that at one 
time under the law of the Mitakshara 
Hindu mother was, at the partition of 
coparcenery property, entitled to be al- 
lotted a share equal to that of her son 
or step-son, and that the practice of al- 
lotting shares upon partition to females 
has long since become obsolete in South- 
ern India and that the right survives only 
as a right for provision of maintenance 
which must not in any case exceed the 
share of her son.” 
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44, Our attention, however, was. 
drawn to Kanyalal v. Controller of Estate- 
Duty, AIR 1961 Andh Pra 333. No doubt. 
in paragraph 6 of the judgment, it is ob- 
served: 

“At the outset, it should be borne im 
mind that the appellate authority does: 
not rest its decision on the practice of* 
allowing a share to the mother on parti- 
tion having fallen into disuse for some- 
centuries and that the ancient texts came 
to be modified by the influence of cus- 
tom. Even otherwise this view could not 
be maintained. The non-assertion of 
rights by the mother or the wife of 2. 
Hindu in several cases does not make 
such a right obsolete. It may be that im 
most of the cases the mother or the wife 
might not insist on the recognition of 
such a right. But that does not put an 
end to the claims of the mother or the 
wife to be allotted a share at the time of 
partition.” 


45: At first blush it creates an im- 
pression that the said observation is made- 
applicable even to Madras school. But on 
a careful reading of the judgment, if: 
would be abundantly plain that it is not 
so. This observation therefore has to be 
read in the context of the facts of that 
case. That was a case in which a Marwari 
family had migrated from the Northern: 
India to Hyderabad in the south and liv- 
ed there for a considerably long time. 
The Assistant Controller of Estate Duty~ 
found that “the family due to its long 
stay in Hyderabad State was deemed te- 
have adopted the local customs and as. 
such was governed by the Madras School 
of Mitakshara Law”. The Central Board' 
of Revenue on appeal also found that “it 
has been admitted that the forefathers of’ 
the deceased had migrated to the Hy- 
derabad State and had settled down there- 
and had since adopted some of the local 
customs and manners. 


46. This finding of the two Tribu-- 
nals, however, was rejected by the High. 
Court. It was held that the party is gov- 
erned by the Benaras School and not the- 
Madras School. They brought their per- 


` sonal law to Hyderabad State, and that 


they continued to be governed by their’ 
original personal law of Benaras School. 
It is in this background if one looks to 
what is stated in paragraph 6 extracted’ 
above, then there will be no difficulty in 
holding that the said observations have 
nothing to do whatsoever with the law 
prevailing in the Madras in the Madras 
school, where it is already seen that the 
practice to allot shares on partition to 
females has long become obsolete. 


47. By now it must have been 
clear that the observations extracted!. 
above of the Bench of this Court made 
in A. S. Nos. 317 and 318 of 1964 and- 
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JA. S. No. 247 of 1948, D/- 28-10-1970 are, 
{with due respect, erroneous. 


48. Our attention was also invited 
to another unreported decision of the 
.same Bench given in A. S. Nos. 101 of 
1967, 111 of 1967 and A. A. O. No. 176 of 
1967 on 4-8-1971. In that case, their 
-Lordships observed that the case before 
‘them was one where the sons were seek- 
‘ing partition from the father and the 
mother had not asked for any share, 
‘though the suit was filed by her on be- 
‘half of her minor sons as their next 
‘friend. Their Lordships held that not- 
-withstanding that the plaintiff, mother in 
that suit, had not specifically chosen to 
ask for a share for herself, it was incum- 
bent upon the Court.to provide an equal 
share to her along with her two sons, the 
plaintiffs, and her husband. 


49, In support of the said opin- 
jon, their Lordships, apart from relying 
upon Section 315 of Mulla’s Hindu Law, 
13th Edition, also placed reliance on a 
decision of the Supreme Court in Civil 
a No. 1048 of 1967, D/- 16-3-1970 


50. After a careful perusal of the 
Supreme Court decision on which reli- 
ance was placed, it would be evident 
that the Supreme Court was not concern- 
ed with the law prevailing in Madras. In 
that case, the parties were governed by 
Benaras or Mithila School of Hindu Law. 
“The ancestors of the parties had migrat- 
ed from the North and had settled down 
in the former State of Hyderabad. It was 
mot disputed before the Supreme Court 
that the mother did not have a share in 
that case. The High Court in that case 
éhad not accepted the contention that she 
was entitled to a share on the ground 
‘that in the written statement of the 2nd 
defendant there was nothing to suggest 
that she was claiming a share in the 
joint family properties. The Supreme 
‘Court pointed out that that would not be 
‘a correct approach. It was stated that as 
she became entitled to one-third share 
and merely because she had not asked 
‘for any specific share in her written 
Statement, she should not be denied her 
share on a partition taking place in the 
absence of proof that there had been any 
.abandonment or waiver of her rights and 
interest. It would thus be evident that 
the ancestors ofthe parties in the said 
‘case were migrants to the Nizam’s Domi- 
nions and prima facie they had carried 
‘their personal law with them and had 
not adopted the Madras School, It is only 
.on that assumption that the said decision 
was given. 

51. Unfortunately, while noticing 
Section 315 at page 365 of Mulla’s Hindu 
Law, the foot-note given under the head- 
ing ‘illustration’ as extracted above was 
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not noticed by the Bench of this Court 
in the abovesaid two cases. Jf that por- 
tion and the previous decisions of the 
Madras High Court and the text-books 
on Hindu Law had been brought to the 
notice of the learned Judges, we are sure 
that such an observation extracted above 
in the first case and the decision given 
in the second case referred to above 
would not have been made and given by 
the said Bench of this Court. With due 
respect to the learned Judges who decid- 
ed the two cases, we are unable to agree 
with the view expressed therein. 


52. Bearing in mind the facts of 
this case, it is quite relevant to note that 
even otherwise the mere institution of 
suits for partition by a member of the 
joint family or even the passing of a pre- 
liminary decree therein does not make 
any of those females the owner of a share 
in the family property so long as no 
actual division of the joint property is 
made. What should follow is that the 
allotment of a share to the mother in a 
partition between her sons, even in the 
instant suits out of which these revisions 
arise are treated to be so, would not de- 
feat the right of auction purchasers 
which had accrued prior to the decrees in 
the partition suit when the auction was 
in execution of a decree binding on the 
family as is the case undisputably here. 
See Jamuna Devi v. Mangal Das, (AIR 
1946 Pat 306). 


53. We are, however, of the clear 
opinion that since the parties are govern- 
ed by the Madras School, the wife or 
mother cannot claim any share in the 
joint family property as the practice of 
allotting shares to females, even if it 
existed at some distant period of time, 
has become obsolete in Southern India. 
We have, therefore, after consideration 
and paying, we hope, due attention to 
the points put forward by the learned 
Advocate for the petitioner, felt compell- 
ed to reject them. It may be that some 
of the Madras decisions might have made 
observations coming as they by a side- 
wind, but their value or even binding 
nature cannot be overlooked. 


54, For the aforesaid reasons, we 
think that the petitions to implead them 
as parties to the suits filed by the revi- 
sion petitioners were rightly dismissed 
by the Subordinate Judge, Gudivada. We 
find no merit in the revision petitions. 
They are accordingly dismissed with 
costs. 

Revisions dismissed. 
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LAKSHMAIAH AND CHENNA- 
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Adapa Abbayi, Petitioner v. Reddi- 
pantulu Choultry and others, Respon- 
dents. 


Civil Revn, Petn, No. 1031 of 1972, 
D/- 1-11-1973. 


Index Note:— (A) Andhra Pradesh 
{Andhra Area) Tenancy Act (18 of 1956), 
5. 13 (a) — Equitable principle of waiver 
-applies to a proceeding under Section 13 
da). (X-Ref:— Transfer of Property Act 
41882), S. 112). 


Brief Note:— (A) Though S. 13 of 
the Act is mandatory in the sense that 
the landlord cannot determine the ten- 
~ancy or evict the tenant except firstly by 
“filing application to the Tahsildar and 
secondly only on the basis of one or 
more of the grounds enumerated in the 
-Section, this mandatory character of the 
provision does not take away from the 
landlord the right to receive the rent 
-fter the default is committed and thus 
“continue the tenancy. He is not compell- 
d on every default to determine the 
tenancy and seek eviction according to 
‘Section 13. Even after filing an applica- 
tion under Section 13, nothing prevents 
hirm from withdrawing the application or 
abandoning his claim and thus continue 
the tenancy, Likewise, the tenant’s right 
to plead waiver is not taken away by any 
provision of the Act. (1961) 2 Andh WR 
312 and AIR 1964 Andh Pra 31 and AIR 
1969 Andh Pra 18, Overruled; (1961) 1 
An WR 381, Considered. (Paras 40, 41) 


The provisions of the T. P. Act in 
terms may not apply to cases arising 
‘under the Act but the equitable principle 
of waiver would apply to these cases as 
there are no contra indications in the 
“Tenancy Act. Thus if, the landlord re- 
-ceives the rent with knowledge of breach, 
the legal consequences flow that he had 
“waived his right to take action under 
Section 13 and the equitable defence of 
"walver would be available to the tenant 
in such cases. (Paras 59, 81) 

Index Note:— (B) Andhra Pradesh 
(Andhra Area) Tenancy Act (18 of 1956), 
S. 13 (a) — Petition is not maintainable 
if on date of petition the tenant is not in 
arrears. 


Brief Note:— (B) The words “has 
‘failed to pay” clearly denote that the 
‘tenant must have continued to have fail- 
ed to pay rent. The words are not “had 
failed to pay” which may have indicated 


that even if he had failed to pay the 
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rent due but has paid it subsequently, 
the cause of action once arisen can be 
taken advantage of by the landlord, It 
will make a mockery of Section 13 if the 
landlords are permitted to receive the 
rent even after the breach and still pro- 
tect their right of action against the 


tenant. (Para 61) 
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_ M. Jagannadha Rao, for Petitioner; 
P. P. Surya Rao, for Respondent No. 1. 
EKBOTE, C. J.:— This revision peti- 
tion raises a question of law which is of 
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far-reaching importance, It arises in the 
following circumstances. 


2. The respondent herein filed an 
application under Section 13 (a) of the 
Andhra Tenancy Act, hereinafter called 
‘the Act’, for terminating the tenancy 
and eviction of the petitioner herein, the 
tenant. It was alleged that the petitioner 
had to pay rent for the fasli year 1374 on 
15th January 1965, but paid the amount 
in two instalments, on 6-5-1965 and the 
other on 20-7-1965. Rent for the Fasli 
year 1375 was due on 15-1-1966 but was 
paid on 6-3-1966. Similarly the rent for 
the Fasli year 1376 although due on i5~1- 
1967, was actually paid on 24-3-1967. For 
the Fasli year 1377 the rent was paid on 
oa although it fell due on 15-1- 
1968. 

3. Thus even though on the date 
of the petition, no rent was due, the peti- 
tion was based on the defaults for the 
four years as above inasmuch as the rents 
were not paid on due dates. Even though 
the rents were subsequently accepted by 
the landlord, the said defaults were 
treated as providing cause of action for 
eviction. 

4, The petition was resisted by 
the tenant on two grounds. Firstly, it 
was contended that the landlord waived 
his right to file the application for deter- 
mination of tenancy and eviction as and 
when he accepted the rents knowing full 
well that the tenant had committed de- 
faults. Secondly it was urged that since 
no amount of rent was due on the day 
when the petition under Section 13 (a) of 
the Act was filed, it was not maintain- 
able under the said section as the tenant 
cannot be said to have failed to pay the 
rent. 

5. The Tahsildar, Rajahmundry 
by his order dated 29-4-1969 held that as 
there were no arrears, it. was not justifi- 
able to evict the tenant. He therefore 
dismissed the petition. 

6. The Sub-Collector on appeal 
by the landlord held in his order dated 
14-4-1972 that “acceptance of the rent by 
the landlord after the due date does not 
act as waiver for the default made by 
the tenant”. He relied on Ramachandra 
Rao v. Venkata Lakshminarayana, (1963) 
2 Andh WR 235 = (AIR 1964 Andh Pra 
31). As a result, he directed the eviction 
of the tenant. 

7. The tenant’s revision in this 
court came first before Muktadar J. He 
noticed that there are conflicting deci- 
sions of this court on the question as to 
whether the acceptance of rent by the 
landlord after the due date would amount 
to waiver or not. He therefore referred 
the case to a Bench. 

8. The matter was then placed be- 
fore a Bench. In view of the importance 
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of the question, the Bench by its order 
dated 10-9-1973 referred the case ta oa 
Full Bench and that is how the matter 
has come before us. 


9, Two questions were urged be- 
fore us. The first contention was that 
since the landlord knowing the default 
each time accepted the rent after the 
due date he had waived his right to file 
a petition under Section 13 (a) of the Act. 
The second contention was that as no 
rent was due on the date of the petition 
under Section 13: (a) of the Act, it was 
not maintainable. 

10. We shall take the first submis- 


sion for consideration. We must read 
Section 13 (a) of the Act. 

It reads: 

“Notwithstanding anything contain- 


ed in Setcions 10, 11 and 12 no landlord 
shall be entitled to terminate the tenancy 
and evict his cultivating tenant durine 
the currency of a lease except by an ap- 
plication made in that behalf to the Tah- 
sildar and unless such cultivating ten- 
ant— 

(a) has failed to pay the rent due by 
him within a period of one month from 
the date stipulated in the lease deed, or 
in the absence of such stipulation, with- 
in a period of one month from the date 
on which the rent is due according to the 
usage of the locality, and in case the rent 
is payable in the form of a share in the 
produce, has failed to deliver the produce 
at the time of harvest......... j 


11. If we read the said provision 
analytically, it would be seen that not- 
withstanding anything contained in Sec- 
tions 10, 11 and 12 of the Act, the sec- 
tion directs that no landlord shall be en- 
titled to terminate the tenancy and evict 
his cultivating tenant except by an ap- 
plication to the Tahsildar and on anyone 
or more of the grounds mentioned in 
clauses (a) to (Í) of that section. Thus the 
tenancy cannot be terminated in any 
manner other than by filing the applica- 
tion in that behalf to the Tahsildar. And 
no eviction can be ordered except on any- 
one or more of the grounds mentioned in 
the said section. 


12. The ordinary mode of termi- 
nating the tenancy under the general 
law is indicated in Section 111 of the 
Transfer of Property Act, According to 
that section, one of the modes to deter- 
mine the lease of immovable property is 
by forfeiture. When the tenant commits 
a breach of anyone of the things men- 
tioned therein and the lease provides for 
the right of re-entry on the happening 
of any such event, the landlord can by a 
notice in writing determine the lease. 

13. such forfeiture is waived bv 
acceptance of rent which has become due 
since the forfeiture, or by distress for 
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such rent, or by any other act on the part 
of the lessor showing an intention ‘to 
treat the lease as subsisting. That is pro~ 
vided by Section 112 of the Transfer of 
Property Act. 


14. Section 114 of the Transfer of 
Property Act then provides for relief 
against forfeiture for non-payment of 
rent. 

15. What is plain is that under 
the Transfer of Property Act, the princi- 
ple of waiver is statutorily recognised; 
so also the relief against forfeiture for 
non-payment of rent. 


16. Do these principles embodied 
in Sections 112 and 114 of the Transfer 
of Property Act in terms or otherwise 
apply to cases of termination of tenancy 
under Section 13 òf the Act? 


17. Answer to this qthestion de- 
pends upon the correct appreciation of 
the implications of Section 17 of the Act. 
That section reads as under: 


“The provisions of this Act shall 
Mave effect notwithstanding anything in- 
consistent therewith contained in any 
pre-existing law, custom, usage, agree- 
ment, or decree or order of a Court.” 


18. A careful reading of this sec- 
tion would disclose that the Act has an 
overriding effect on anything inconsist- 
ant therewith contained in any pre-exist- 
ing law, the Transfer of Property Act 
‘being one of such pre-existing law. What 
follows therefore is that the provisions 
of Chapter V of the Transfer of Property 
Act would have no effect if the provisions 
of that Chapter or anyone of them is in- 
consistent with the provisions or anyone 
of them of the Act. It is not necessary 
for our purpose to consider whether Sec- 
‘tion 114 of the Transfer of Property Act 
in terms or otherwise applies to the pro- 
ceedings under Section 13 of the Act. 


19. It is, however, essential to 
consider whether Section 112 of the 
“Transfer of Property Act or the analog- 
ous principles underlying the section 
apply to the case of a landlord who 
‘knowingly receives the rent after it had 
become due. 


20. The very opening words of 
Section 112 of the Transfer of Property 
Act "A forfeiture under Section 111, 
clause (g), is waived” indicate that this 
-section is contextually connected with 
‘Section 111 (g). If Section 111 (g) cannot 
‘tn terms apply or is inconsistent with 
Section 13 of the Act, then it must follow 
that Section 112 also would not in terms 
‘apply. We have seen the difference be- 
‘tween Section 111 (g) of Transfer of Pro- 
perty Act and Section 13 of the Act. 
‘While under Section 111 (g) of the Trans- 
fer of Property Act, the landlord can de- 
ermine the tenancy by a notice, such a 
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tenancy under Setcion 13 of the Act can 
be determined only by filing an applica- 
tion to the Tahsildar. Thus the mode of 
determining the tenancy differs material- 
ly and that makes the important distinc- 
tion. When there is thus no right to for- 
feiture of tenancy by issue of notice 
available to a landlord under the Act, it 
is not possible to apply in terms Section 
112 of the Transfer of Property Act. 
What is plain is that Section 111 (g) and 
Section 112 being materially different 
from Section 13 of the Act, they are not 
in terms applicable to a case falling under 
the Act. It is therefore clear that even 
if Section 112 is not taken to be incon- 
sistent, even then it would not in terms 
apply. 

21. The next question to be con- 
sidered is whether the equitable princi- 
ple underlying Section 112 of the Trans- 
fer of Property Act applies to a case of 
landlord seeking to evict a tenant under 
Section 13 of the Act. 


22. Now, the principles of waiver 
are not confined to the Transfer of Pro- 
perty Act or the Contract Act. It applies 
to other cases also. Waiver is the aban- 
donment of a right and is either express 
or implied from conduct. A person who 
is entitled to the benefitgnf a stipulation 
in a contract or of a sA tory provision 
can waive it, and allow tne contract or 
transaction to proceed as though this 
stipulation or provisions did not exist. 
Express waiver presents little difficulty. 
Although there is no express waiver in 
case, the person entitled to the right may 
so conduct himself that it becomes in- 
equitable to enforce it and this is some- 
times called implied waiver. 


23. It is equally plain that if the 
object of a statute is not one of general 
policy, or the thing which is being done 
will benefit only a particular person or 
class of persons, then the conditions 
prescribed by the statute are not consi- 
dered as being indispensable. This rule is 
expressed by the maxim of law “Cuilibet 
licet renuntiare juripro se introducto”, Jt 
is thus evident that a party who has a 
benefit given to him by statute may 
waive it if he thinks fit. 


Darly, C. J. once said: 


“It is to my mind a clear principle of 
equity and I have no doubt there are 
abundant authorities on the principle, 
that equity will interfere to prevent the 
machinery of an Act of Parliament being 
used by a person to defeat equities which 
he has himself raised and to get rid of 
a waiver created by his own acts.” 


~ 24, Maxwell on the Interpretation. 
of Statutes at page 328 says: 

“Everyone has a right to waive and 

to agree to waive the advantage of a law 

made solely for the benefit and protec- 


142 A.P.  [Prs. 24-33] 


tion of the individual in his private 
capacity, which may be dispensed with 
without infringing any public right or 
public policy.” 

25. It is true that there can be no 
waiver of a statutory requirement which 
is imposed in the public interest. A right 
to evict a tenant under the Act in cer- 
tain circumstances is conferred on indi- 
vidual landlords. Such a right is not im- 
posed in the public interest but the right 
is hedged round with certain restrictions 
‘in favour of tenants and that is evidently 
done in the public interests. Thus once 
a landlord, with full knowledge of the 
relevant facts, waives the benefit of a 
law, he cannot recall the consentient 
after it has been acted upon. 


26. The cases on waiver show that 
the demand and acceptance of the rent 
has a very different effect according to 
how the question is raised. If it is sought 
to say there is new tenancy by accept- 
ance of rent; for instance, after notice 
to quit has expired the question always 
is as Lord Masfield said: 


“Quo animo the rent was received 
and what the real intention of both par- 
ties was”. 


See also vis see Grant, (1950) 1 KB 104. 









But, if it is sht to say that an exist- 
ing lease continues in existence by a 
waiver of forfeiture, then the intention 
of the parties does not matter. It is suffi- 
cient if there is unequivocal act done by 
the landlord which recognises the exist- 
ence of the lease after having knowledge 
of ground of forfeiture. 


27. Parker. J. in Mathews v. Small 
Wood, (1910) 1 Ch 777 at p. 786 said: 


“It is also, I think, reasonably clear 
upon the cases that whether the act, 
coupled with the knowledge, constitutes 
a waiver is a question which the law de- 
cides, and therefore it is not open to a 
lessor who has the knowledge of the 
breach to say ‘I will treat the tenancy 
as existing, and I will receive the rent 
or I will take advantage of my power as 
landlord to distrain, but I tell you that 
all I shall do will be without prejudice 
to my right to re-enter which I intend 
to reserve’. That is a position which he 
is not entitled to take up. If, knowing of 
the breach, he does distrain, or does re- 
ceive the rent, then by law he waives 
the breach, and nothing which he can 
say by way of protest against the law 
will avail him anything.” 

Megaw; in Windmill Investments (Lon- 
don) Ltd. v. Milano Restaurant Ltd., 
(1962) 2 QB 373 at p. 376 said: 

“Tt is a question of fact whether the 
money tendered as, and accepted as, rent 
ie als Once it is decided that the money 
was tendered and accepted as rent, the 
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question of its consequences as a waiver- 
is a matter of law.” 


28. In Segal Securities Ltd. v. 
Thoseby, (1963) 1 QB 887, Sachs, J. ob-- 
served at page 898: 

“It is thus a matter of law that once- 
rent is accepted a waiver results. The 
question of quo animo it is accepted im 
forfeiture cases is irrelevant in relation: 
to such acceptance.” 

29. Lord Denning, M. R., approv~ 
ing these cases in Central Estates v. 
Weoley (1972) 1 WLR 1048 at p. 1002 
said: 

“So we have simply to ask; was this 
rent demanded and accepted by the land- 
lords’ agents with knowledge of the 
breach? It does not matter that they did 
not intend to waive. The very fact that 
they accepted the rent with the know- 
ledge constitutes the waiver.” 

30. The law in India in regard, tœ 
the waiver is the same. See the cases col- 
lected at page 2066 of Volume II of 
Transfer of Property Act by D. V. Chita- 
ley and S. Appu Rao, 


31. We think we must reier tœ 
Lachoo Mal v. Radhye Shyam, AIR 1971 
SC 2213 which supports the view which 
we have so far expressed. Grover, J., who 
spoke for the Court said: 

“The general principle is that every 
one has a right to waive and to agree to 
waive the advantage of a law or rule 
made solely for the benefit and protec— 
tion of the individual in his private capa- 
city which may be dispensed with with- 
out infringing any public right or public 
policy. Thus the Maxim which sanctions: 
the non-observance of the statutory pro-- 
vision is cuilibot licet renuntiare juri 
pro se introducto.” 

32. His Lordship further said: 


“In our judgment Section 1-A was 
meant for the benefit of owners of build~ 
ings which were under erection or were 
constructed after January 1, 1951. If a 
particular owner did not wish to avail of 
the benefit of that section there was no» 
bar created by it in the way of his waiv- 
ing or giving up or abandoning the ad- 
vantage or the benefit contemplated by 
the section. No question of policy, much 
less public policy, was involved and such: 
a benefit or advantage could always be 
waived.” 

33. Is there anything then in Sec- 
tion 13 of the Act to hold that the prin- 
ciple of waiver has been abrogated and’ 
not made applicable to the cases coming 
under the Act. That there are no express: 


words to exclude the operation of the 
principle of waiver in such cases is not 
disputed. The contention, however, was 
that since the section is mandatory, the 


principle of waiver ought to be consider- 
ed as excluded. 
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34, Now there is no universal rule 
by which directory provisions may, under 
all circumstances, be distinguished from 
those which are mandatory. The intention 
of the Legislature, however, should be 
controlling and no formalistic rule of 
grammar or word form should stand in 
the way of carrying out the legislative 
intent. The golden rule is that the statute 
should be construed according to its sub- 
ject-matter and the purposes for which 
it was enacted, It thus becomes the duty 
of the Courts of Justice to try to get at 
the real intention of the Legislature by 
carefully attending to the whole scope of 
the statute to be construed. In each case 
therefore one must look to the subject- 
matter, consider the importance of the 
provisions, and the relation of the pro- 
vision to the general object intended to 
be secured by the Act, and upon a review 
of the case in that aspect and decide 
whether the enactment is what is called 
imperative or directory. 


35. Broadly speaking therefore, 
when a statute is passed for the purpose 
of enabling something to be done, and 
prescribes the way in which it is to be 
done, it may be either what is called an 
absolute enactment, or a directory enact- 
ment, the difference being, an absolute 
enactment must be obeyed or fulfilled 
exactly, but is sufficient if a directory 
enactment be obeyed or fulfilled substan- 
tially. The prescribed formalities which 
are essential to the validity of the thing 
when done are called imperative or abso- 
lute: but those which are not essential, 
and may be disregarded without invali- 


dating the thing to be done are called 
directory. 
36. On occasions some Courts have 


said that language affirmative in form 
indicates that the statute is directory 
only, while negative language implies a 
mandatory provision. But that is not an 
inflexible or rigid rule. 


37. It is in this background that 
we have to examine Section 13 of the 
Act. It is drafted in the negative form. 
"Therefore, to start with, it can be implied 
that it is a mandatory provision. But 
mandatory in what sense? 


38. A, careful reading of the main 
provision would unmistakably point out 
that it is imperative in the sense that no 
landlord can terminate the tenancy and 
evict his tenant except by an application 
made to the Tahsildar. The object of the 
Act is to control the eviction of the ten- 
ants on certain grounds only. The sub- 
ject-matter of the section is clear and 
and very important. One can therefore 
say that the provision is obligatory and 
prohibits the eviction of tenants except 
on certain grounds. The provision thus 
prescribes the conditions on which evic- 
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tion can be ordered and denotes the 
mode in which the tenancy can be termi- 
nated and eviction sought. 


39. We, however, fail to see how 
from this mandatory provision compelling 
the landlords to adopt a certain mode for 
eviction which can be had only on cer-~ 
tain grounds directly or indirectly makes 
the principle of waiver inapplicable to 
landlords for whose benefits Section 13 is. 
made. No doubt it protects the tenant,. 
nevertheless confers a qualified right on. 
the landlords which can be exercised: 
only in a particular manner and when: 
certain conditions are satisfied. There is 
nothing in the section which takes away- 
the right of the landlord which he has- 
outside Section. 13. The section, therefore,, 
has to be looked at from two angles: (1) 
the right of the landlord to file an appli- 
cation for determining the tenancy and 
his eviction on one or more of the de- 
nominated grounds; (2) the equitable de~ 
fence which every tenant has to plead 
waiver of the said right of the landlord 
by accepting the rent after knowing the 
default committed by the tenant as per: 
the section. There are no words in the 
section to take away or in any manner- 
curtail or abridge either the landlord’s- 
right to waive and decline to take ad-- 
vantage available to him under Section 13° 
or deny the equitable defence which in. 
any case is always available to the ten- 
ant to plead waiver. 


40. What follows therefore is that 
although the section is mandatory in the 
sense that the landlord cannot determine 
the tenancy or evict the tenant except 


firstly by filing application to the Tahsil-|: 


dar and secondly only on the basis of one 
or more of the grounds enumerated in 
the section, this mandatory character of 
the provision does not take away from 
the landlord the right to receive the rent 
after the default according to the section 


is committed and thus continue the ten-} 


ancy. 


Al. He is not compelled on every 
default to determine the tenancy and 
seek eviction according 
Even after filing an 


Section 13, nothing prevents him from 


ee ee 


~ 


` 
dan ee aw ee _ 


to Section 13.) 
application under|- 


withdrawing the application or abandon-| 


ing his claim and thus continue the ten- 
ancy. Likewise, the tenant's right 
plead waiver is not taken away by 
provision of the Act. 


42. It was also contended that 
Section 13 must be construed strictly and 
since the landlord can seek determina- 
tion of tenancy and eviction if the tenant 
has failed to pay the rent due by him 
within one month from the stipulate 
date, it must be inferred that no question. 
of waiver can be said to arise. 


any 


to}: 


d 


744 A, P. [Prs. 43-51] 
43. We are not impressed with 
. this argument. Whether the section 


-should be interpreted literally or liberally, 
“no more remains a problem. The distinc- 
“tion between a strict and liberal construc- 
tion has almost disappeared with regard 
“to all classes of statutes, so that all sta- 
tutes, whether penal or not, are now con- 
.strued by substantially the same rules. 


44, In Re. Monolitrie Building Co. 
.Litd., (1950) 1 Ch 643 at p. 665, Lord Co- 
zens Hardy, M. R., quoted with approval 
what Mellish, L. J. said in Edwards v. 
Edwards, (1876) 2 Ch D 291 at p. 297. 


“All modern Acts are framed with 
regard to equitable as well as legal prin- 
„ciples. ” 

‘“*A hundred years ago’ said the 
“Court in Lyono case, statutes were re- 
‘quired to be perfectly precise and resort 
was not had to a reasonable construction 
-of the Act, and thereby criminals were 
-often allowed to escape, This is not the 
present mode of construing Acts of Par- 
liament. They are construed now with 
‘reference to the meaning and real inten- 
“tion of the legislature.” (See Craies on 
Statute Law, page 531). 

45. Therefore, one must accept to 
‘the full that in cases of real doubt the 
courts are more ready today than they 
once were to modify a strictly literal 
reading of a statute so as to make it effi- 
<acious and sensible in its operation. 

46. It is now firmly settled that 
the meaning of the statute should be de- 
‘rived initially from the occasion for its 
renactment, and after that from its deve- 
“lopment over time, rather than from the 
„abstract terms in which it may be 
i1phrased. 

47, It cannot be forgotten that 
“the clash of values and interests, the con- 
-flict between different judicial approach- 
-es is often seen no less marked in the 
interpretation of statutes than it is in the 
common law. The controversy between 
the ‘literal’ and ‘liberal’ theories of sta- 
tutory interpretation may be said to cor- 
‘respond closely to that between the ad- 
merence of a static and a dynamic inter- 
pretation, The former regard the inter- 
“pretation of a statute as essentially an 
-exercise in grammar, based on a strict 
-distinction between the legislative and 
the interpretative function. The latter re- 
ard it as a process of purposeful colla- 
boration based on an understanding of 
the legislative purpose for which the 
‘Heydon’s case (1584) 76 ER 637 or Flou- 
-den’s celebrated note on Eastern v. Stude 
-can still serve as a guide. 

“And in order to form a right judg- 
ment when the letter of a statute is res- 
‘trained, and when enlarged by equity it 
‘is a good way, when you peruse a sta- 
tute, to suppose that the law maker is 
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present, and that you have asked him the 
question you want to know touching the 
equity; then you must give yourself such 
an answer as you imagine he would have 
done, if he had been present......... And if 
the law maker would have followed the 
equity, notwithstanding the words of the 
BOW sco 5 oc you may safely do the like.” 


48.- It must also be remembered 
that in construing the provisions of a 
welfare legislation, the courts should 
adopt a beneficent rule of construction. 
So, a Court dealing with a social legisla- 
tion must give it a construction which 
helps the legislature to satisfy the social 
need to provide for which it passed the 
enactment. For that purpose the Court 
may consider the scheme of the Act as 
also the nature and scope of the intend- 
ed relief and give full effect to the mea- 
sure to the extent that the language is 
capable of extending the remedy and re- 
lief to the mischief which the legislature 
had in mind. 


49, Bearing in mind these princi- 
ples, we must find out for what purpose 
the Act was enacted. No one can doubt 
that the accelerated social changes in 
economic field demanded security of ten- 
ants on agricultural lands where the 
landlords taking advantage of their domi- 
native economic position were taking ad- 
vantage and exploiting the cultivating 
tenants. The Act therefore while protect- 
ing the title of the landlord over the land 
leased out extends considerable protec- 
tion to the tenants. The Act not only 
directs fixation of fair rent but ensures 
the tenancy for a period not less than six 
years and assures the tenants that they 
will not be evicted except by adopting a 
varticular mode and on certain grounds. 
The intention clearly is to make a spe- 
cial law as it was found that the general 
law relating to the relationship of land- 
lord and tenant has proved to be inade- 
quate and unsatisfactory and heavily 
loaded on the side of the landlords only. 
The intention was not to take away what 
little rights the tenants had but to pro- 
vide something more and in addition to 
the existing rights with a view to gua- 
rantee security to the tenants. 


50. It is seen that under Section 
112 of the Transfer of Property Act, if 
made applicable to agricultural lands, 
the landlord could waive the right of for- 
feiture and consequently the tenant ean 
plead in defence waiver or estoppel. The 
position in equity even without Section 
112 -was the same, 

51. In Appayya Shetty v. Maham- 
made Beari, ILR 39 Mad 834 = (AIR 
ae Mad 680. (2)), Seshagiri Ayyar, J. 
Sai 

“The rule to be deduced from an 
examination of legislative provisions and 
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authorities bearing on the subject is that 
prima facie the clause for re-entry for 
non-payment of rent is intended only as 
security for the payment of the rent. 
Therefore Courts should relieve against 
this clause, if the arrears and expenses 
are paid and if the parties can be placed 
in status quo ante.” 

His Lordship further observed: 


“Tn no country is there a greater 
need for the application of this benefic- 
ent statement of the law than in India, 
and if it is true that we are administer- 
ing both equity and law in our Courts, 
there must be an endeavour on our part 
ko soften the rigour of the law and to 


mete out substantial justice unless our, 


hands are tied by the legislature.” 


52. In Krishna Shetti.. v. Gilbert 
Pinto, ILR 42 Mad 654 = (AIR 1919. Mad 
12) (EB) a Full Bench of the Madras High 
Court held: 


“That by reason of the prohibition in 


Section 117 of the Transfer of Property 
Act, Section 111. (£) of the Act did not in 
terms apply but that the principles of the 
Courts of Enquiry embodied in Section 
111 (g) applied to the cabe”. 


53. _ In Nanjappa Goundan v. Ran- 
gaswami Goundan, (1940) 1 Mad LJ 200 
m= (ATR 1940 Mad 410), Patanjali Sastri 
J. (as he then was) said: 


“That though the Transfer of Pro- 
perty Act cannot in terms apply to agri- 
cultural leases, its principle was applic~ 
able to the case as rules of justice, equity 
and good conscience.” 


54. The principle enunciated in 
these decisions relating to the applica- 
tion of the equitable principles underly- 
ing Section 111 (g) and Section 114 would 
also apply with equal force to the prin- 
ciple underlying Section 112, Transfer of 
Property Act. The equitable principle 
embodied in Section 112 would govern a 
E falling under Section 13 (a) of the 

ct, 


55. Ii Section 112 of the Transfer 
of Property Act in terms does not apply 
because of the change in the situation to 
the cases coming under the Act, we do 
not see any reason as to why the legisla~ 
fure would have intended to take away 
the right of landlord to accept the rent 
even after the default and continue the 


tenancy or in any case deprive the tenant’ 


of one of his most valuable equitable de- 
fences to plead waiver by acceptance of 
rent on the part of the landlord. It may 
be that Section 13 grants additional time 
of one month to the tenants for payment 
of rent even after the stipulated period 
for such payment is over. We, however, 
fail to see how from that aspect it can 
validly be urged that the landlord’s right 
fo waive is taken away or the wording 
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of the section precludes any question of 
waiver being raised, Whether it is the 
stipulated time or one month thereafter 
is stipulated for the payment of rent, if 
does not, in our judgment, take away 
from the tenant his right to plead waiver. 
Nor those words compel the landlord not 
to continue the tenancy by accepting the 
rent after the breach. In fact these rights © 
of action or defence or in other words to 
file an application under Section 13 of 
the Act or plead equitable defence of 
waiver fall outside Section 13 and are 
independent of it. Unless there is any- 
thing in Section 13 or in any other pro- 
vision of the Act which disentitles the 
parties or anyone of them to plead waiver 
or estoppel, it will not be proper to con~« 
strue Section 13 so as to affect these 
rights of the parties. Any such interpre- 
tation would be quite contrary to socially 
beneficial legislation and hit at the very 
basis of providing larger protection to 
the tenants. It will amount to taking 
away from him a right of equitable de= 
fence which he always had even under 
the common law. We are not inclined to 
attribute any such intention to the legis- 
lature. The language of Section 13 is 
quite ‘plain and does not admit of any 
construction which would deprive the 
landlord of his right to continue the ten~ 
ancy even if he so desires and take away 
the equitable defence of waiver which 
the tenant can successfully set up against 
a landlord who in spite of the fact that 
no rent is due on the date of the applica~ 
tion filed an application for eviction. Thaf 
would be unjust and unfair. The Court 
would not construe the section to produce 
such results, 


56. In this connection, it is, we 
think, plain that where in any Act, such 
as here, which merely regulates the 
rights and obligations of private parties 
are intended for the sole benefit of the 
other party, it would be inconsistent with 
that purpose if the party intended to be 
benefited were not entitled to dispense 
with. the other party's compliance in cir~« 
cumstances where it was in his own in~ 
terest to do so. Upon the purposive ap~< 
proach to statutory construction this is 
the reason why in a statute of this cha- 
racter a requirement imposed for the 
benefit or protection of another party or 
the other is construed as subject to the 
implied exception that it can be ‘waived’ 
by the party for whose benefit it is im- 
posed even though the statute states this 
requirement, as in clause {a) of Section 
13, in unqualified and unequivocal words, 

In this context, ‘waived’ means 
that the party has chosen not to rely up- 
on the non-compliance of the other party 
with the requirement: or has disentitled 
himself from relying upon it either by 
agreeing with the other party not to do 
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So or because he has so conducted him- 
self that it would not be fair to allow 
him to rely upon the non-compliance. 
58. What follows therefore is that 
although the provisions of the Transfer 
of Property Act in terms may not apply 
but the equitable principles underlying 
them apply to cases coming under the 
Act. The contention that the Act is a spe- 
cial enactment and therefore the said 
principles would have no relevance is 
unacceptable. If the provisions of special 
enactment expressly or by necessarily 
implication abrogate the said principles, 
that is another matter altogether. But 
there are no such provisions in the Act, 
far less contained in Section 13 or 17 of 


the Act, The learned Advocate for the- 


landlord could not show us any provision 
which would indicate that the principle 
of waiver on acceptance of the rent after 
the grace period has not been made ap- 
plicable. Merely because there is no pro- 
vision parallel to Section 112, Transfer of 
Property Act or the Act makes no refer- 
ence to waiver, we fail to see how the 
equitable principle can be said to have 
become inapplicable to cases under the 
special Act. In fact this artificial distinc- 
tion in applying the principles of waiver 
between general law and special law is 
not based on any cogent reasons. As stat- 
ed earlier, if the special law excludes the 
application, then and in that case alone 
the said principle would not apply be- 
cause’ the law would prevail over equi- 
ties. In the absence of any such provi- 
sion, the equitable doctrine would apply 
even to special law. It is true that if the 
tenant wants to take advantage of pro- 
tection provided to him by the Act, he 
must comply with the provisions of the 
Act. If he fails to pay the rent even with- 
in the grace period allowed, he becomes 
a defaulter and is liable to be evicted. If 
is, however, beyond our comprehension 
as to how from the obligation of the ten- 
ant it can be inferred that the landlord 
cannot waive his right to file a petition for 
eviction under Section 13 of the Act or 
that the tenant’s right to plead equitable 
defence of waiver is in any manner af- 
fected. 


59. What follows therefore is thaf 
whether Section 13 of the Act is manda- 
tery cr not or whether it should be con- 
strued strictly or liberally and even if 
tke provisions of Chapter V of the Trans- 
fer of Property Act in terms may not 
apply, since there are no indications con= 
tra anywhere in the Act, the equitable 
principle of waiver would apply to the 
cases arising under the Act, There is no 
general policy in the matter of landlord 
asking for eviction under Ecction 13. If 
is ovidenf that a landlord who hes a be~ 
neft given to him under Eection 13 cf 
the Act may waive it if he thinks Sf, If 
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he receives the rent with knowledge of 
breach, the legal consequences flow that 
he had waived his right to take action 
under Section 13 and the equitable de- 
fence of waiver would be available to the 
tenant in such cases. 


60. The second contention was 
that when on the date of filing the peti- 
tion, the tenant was not in arrears, then 
he cannot file a petition under Section 13 
of the Act. It was, however, contended 
by the advocate for the landlord that the 
words “has failed to pay the rent due by 
him within a period of one month from 
the date stipulated in the lease deed” 
provide a cause of action to the landlord 
and therefore even if no rent was due on 
the date of the petition, he ean initiate 
the action. We find no justification for 
this contention of the landlord. 


61. The words “has failed fo pay” 
clearly denote that the tenant must have 
continued to have failed to pay rent. In 
other words, there must be a subsisting 
liability to pay the rent on the date of 
the petition. The words are not “had fail- 
ed to pay” which may have indicated that 
even if he had failed to pay the rent due 


but has paid it subsequently, the cause of 


action once arisen can be taken advant- 
age of by the landlord. It will make a 
mockery of Section 13 if the landlords 
are permitted to receive the rent even 
after the breach and still protect their 
right of action against the tenant. The 
absurdity of such a conclusion becomes 
more patent when, as we have held, tha 
principle of waiver applies to such a 
case. The landlord cannot waive his right 
of action and at the same time institute 
the action on the ground that there was 
once a default which had given him a 
right to sue. 


62. We are fully fortified in our 
view on both the points by a decision of 
the Supreme Court in V. V. Kulkarni v, 
M. R. Nagane, AIR 1968 SC 461, Shelaf, 
J., who spoke. for the Court, after observ- 
ing that Section 25 (1) of the Bombay 
Tenancy and Agricultural Lands Act pre- 
supposes that there are arrears at the date 
of the application which the Mamlatder 
directed to pay and in regard to sub= 
section (2) of Section 25 presupposes that 
the tenant has made defaults for more 
than two years and that the tenant was 
in arrears at the date of the application 
which the Mamlatdar cannot order the 
rnn to pay up, the learned Judge ob- 
served = 


“Tf this was not the correct construc~< 
tion of sub-section (2) and if the appel- 
lant’s construction were to be accepted 
it would lead to a very astonishing resulf, 
viz., that even where the tenant has paid 
up all the arrears and the landlord has 
accepted them, he would still have the 
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right to evict the tenant, though his rea- 
son for terminating the tenancy and his 
cause of action for an action for eviction 


has disappeared by his acceptance of the- 


arrears due to him. The legislature could 
never have intended such a result which 
also would be contrary to all principles 
governing the relationship between land~ 
lords and tenants...... The Act therefore 
does not rule out the payment by the 
tenant and acceptance by the landlord of 
arrears of rent before a suit for eviction 
is instituted resulting in waiver by the 
landlord of the termination of tenancy 
by him,” 

63. Dealing with the earlier deci- 
sion of the Supreme Court reported in 
Raja Ram Mahadev Paranjape v. Aba 
Maruti Mali, AIR 1962 SC 753, the learn- 
ed Judge said: 

‘Tt will, however, he noticed that 
this Court did not hold that even where 
there are no arrears at the date of the 
application for ejectment and the land- 
lord has prior thereto received and ac- 
cepted the arrears which entitled him to 
terminate the tenancy, he would still 
have the right to obtain eviction against 
such a tenant. A careful perusal of that 
decision shows that it rested on the foot- 
ing that the tenant had committed de- 
faults for more than two years and there 
were arrears of rent when the landlord’s 
application for eviction was filed.” 

€4. In Ranjit v. Mohitosh, 
1969 SC 1187, Hicayatulleh, C. J. 
spoke for the Court, said: 


"in Ganga Dutt Murarka v. Kartik 
Chandra Das (AIR 1961 SC 1067) and 
Anandji Kalyanji’s Pedhi (AIR 1985 SC 
414) (particularly the first at page 1069) 
it was held in connection with a statu- 
tory- tenancy that a landlord accepting 
rent does not assent to a new contractual 
tenancy but continues the old tenancy.” 
Thereby it ts implied that the principle 
of waiver would apply even to a statu- 
tory tenancy. 

o5. Our learned brother K. Rama- 
chandra Rao, J. rightly held in W. P. 1499 
of 1967, D/- 25-4-1969 (Andh Pra) that 
equitable principles of waiver apply to 
the case coming under Section 13 (a) of 
the Act. 


GS. Our learned brother Chin- 
nappa Reddy, J. also took a similar view 
in W. P. No. 2933 of 1967, D/- 30-7-1969, 
short-noted in 1969 APLJ (SN) 33. We 
think that the learned Judge was right in 
holding that Section 13, which is a piece 
of social welfare legislation, should not 
be construed strictly. He rightly said that 
there is nothing in Section 13 to indicate 


AIR 
who 


that the equitable principles of waiver 
are excluded. 
67. In C. Swamy v. Suryanara- 


yana, ((1970) 2 Anch WR 173) a Bench of 
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this Court in a way recognised that the 
principle of waiver would apply to a case 
under Section 13. Their Lordships said: 


"The right of the landlord is not 
taken away merely because by the date 
of the filing of the petition the rent was 
paid by the tenant, unless the conduct of 
the landlord amounted to waiver.” 


68. Let us then consider the other 
decisions of this Court striking a discor- 
dant note. The first decision to be consi- 
dered is Kotiah v. Kotamma, ((1959) 2 
Andh WR 463), In that case, the conten- 
tion was that the provision calling upon 
the application to make the deposit is 
only directory and not mandatory since 
non-compliance is not made penal. With- 
out. however, holding that the section is 
mandatory, the learned Judges observed: 


“The payment of rent within the sti- 
pulated time is a contractual obligation. 
A default in that behalf incurs the conse- 
quences mentioned in Section 13. Surely 
failure to pay rent in time is a default 
within the contemplation of Section 12.” 
It was further held that notwithstanding 
the eviction of the tenant on the ground 
that he has failed to pay the contractual 
rent during the pendency of a petition 
to fix fair rent, the proceedings of fair 
rent can be continued. We are unable to 
understand how this decision can be said 
to be contrary to what we have said 
above. It is not an authority for or 
against the proposition which we have 
considered. The ratio of this case is limit- 
ed to what we have said above. 


69. The next case is Veerabhar- 
ayya v, Tahsildar, 1960 Andh LT 227. 
That was also a case where the question 
for consideration was whether during the 
pendency of the application for the fixa- 
tion of the fair rent, the contractual rent 
ought to be paid. It is only while answer- 
ing that question, the learned single 
Judge made the following observations: 


“While conferring certain rights on 
the tenants, they, to a large extent, ab- 
ridge the rights of the landlord. In such 
a case rights and liabilities of the land- 
lords and tenants alike must be strictly 
construed.” 


70. We have said enough about 
the principles of construction. This case, 
however, cannot be said to be an autho- 
rity either for or against the two points 
which we have considered and answered. 
The learned Judge was unconcerned with 
either of them. 

Wks In Venkataraju v. Pothuraju, 
(1961) 1 Andh WR 381, Seshachalapati, J. 
held: 

‘That those provisions (Sections 13 
and 17) are mandatory and should be 
complied with in terms has recently been 


held by a Bench of this Court in (1953) 
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2 Ahdh WR 463 and any infraction of the 
mandatory obligation of a tenant to pay 
the rent within one month from the date 
stipulated in the lease-deed should entail 
the necessary consequence of eviction...... 
In view of the fact that the provisions of 
the section (Section 13 (a)) are absolute 
and mandatory, the payment of rent and 
_ arrears pleaded by the tenants is not in 
of that 


of rents from out of the proceeds of the 
sugarcane can at best be payment of rent 
at irregular intervals. Such a payment 
could not relieve the tenant of the per- 
emptory obligation to comply with the 
terms of Section 13 (a) of the Act.” 


72. No argument relating to the 
application of principles of waiver was 
advanced or -considered. If the implica- 
tion of judgment is that in spite of the 
landlord agreeing to receive rent by irre- 
gular payment, but under an arrangement 
entered into, the principles of waiver 
would not apply, then we are bound to 
say that we disagree with that view. We 
have already discussed about the manda- 
tory nature of Section 12 and its scope 
and effect, 


73. We then consider Parasura- 
mulu v. Suryanarayana Murthy, (1961) 2 
Andh WR 312. A learned single Judge 
considered the argument that the land- 
lord accepted the rent even after the 
expiry of the period and consequently 
under the general law that person can= 
not be allowed to approbate and repro- 
bate. Once the landlord accepted the 
amount, he is deemed to have condoned 
the default, and as such estopped from 
raising the contention that the petitioner 
is at default. Following Jetha Bhulchand 
v. F. C. Grace, AIR 1923 Cal 227, the 
learned Judge held that there is sufficient 
indication in the Act itself which will 
show that the provisions of any existing 
law are not applicable to the conditions 
prescribed for eviction in Section 18. Ac~« 
ceptance of rent even after the grace 
period had expired, therefore can be of 
no avail to the tenant and it will not be 
open to him to say that the landlord is 
estopped because he has accepted rent, 
He further said that the control order it- 
self makes no reference to any waiver, as 
is to be found in Section 112 of the Trans~ 
fer of Property Act in respect of accept- 
ance of rent subsequently, It is clear that 
the question of waiver does not arise, 
The tenant must at all times comply with 
the order and must at all times not fall 
into arrears with regard to his rent. If 
he does and forfeiture is once incurred 
subsequent acceptance of rent by the 
landlord does not act as waiver so as to 
entitle the tenant to the protection of 
‘the Rent Control Order, 
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74, We have previously consider~ 
ed each of the said reasonings employed 
by the learned Judge, and for the reasons 
which we have given and in spite of pro- 
found respect for the learned Judge, we 
find ourselves unable to share the view. 
No argument seems to have been ad= 
vanced on the basic principles of waiver 
and the equitable considerations arising 
therefrom. It was not contended that al- 
though Section 112, Transfer of Property 
Act may not apply, yet the conduct of 
the landlord in accepting the rent after 
breach can be governed by the equitable 
doctrine of waiver. 


75. That apart, we think the two 
Calcutta decisions on which reliance was 
placed by the learned Judge can easily 
be distinguished on the ground that the 
Act considered by the Calcutta High 
Court was not in pari materia with the 
provisions of the Act under his Lordship’s 
consideration. It should be particularly 
noted that the Calcutta view was exclu- 
sively based on sub-clause (4) of clause 9 
oo ee House Rent Control Order, 
t read: 


“No tenant shall be entitled to the 
benefit of this paragraph in respect of 
any house, unless he pays the rent due 
by him in respect of such house to the 
full extent allowable by the order by the 
15th day of the month next following 
that for which the rent is payable.” 

76. It is upon this provision of 
Jaw that it was held that the. principle 
of waiver was excluded from the opera» 
tion of the Order. We have noticed that 
there is no such provision in the Act. 
Section 13 is far from clause. 9 (4) of the 
Calcutta Order. 


77. We then go to (1963) 2 Andh 
WR 235 = (AIR 1964 Andh Pra 31).:The 
contention in that case was that since the 
landlord received the rent for the sub= 
sequent year 1959-60 without any pro- 
test, he- must be deemed to have weived 
his right to get the tenant evicted. The 
question that arose for determination 
was whether it was permissible to apply 
an equitable rule of construction having 
regard to the hardship which was felt 
and to import into the provisions of Seca 
tion 13 the qualifying words ‘failed to 
pay’ as ‘wilfully failed to pay’ and se- 
condly, whether the mere acceptanee - of 
the rent for the year 1959-60 without 
protest amounts to waiver, The learned 
Judges said: 


“As has been repeatedly observed 
that where the rights are being abridged 
by legislation the Legislature is aceredit~ 
ed with an anxiety to circumscribe tha 
limits within which those rights are re= 
stricted, hence in construing such statutes 
the Court having cognizance of the mat- 
ter would place a strict interpretation on 
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the provisions which are declared to be 
mandatory.” 


78. We do not desire to say any 
thing more than what we have already 
said about the strict construction of the 
erage character of Section 13 of the 

ct. 


19. It was further observed: 

“The Legislature took into considera« 
tion that the mere default of payment 
within the stipulated period would not 
entitle the landlord to terminate the 
lease or evict the tenant but further 
gave the tenant one more month’s time 
as a period of grace within which the 
tenant could pay the amount. When it 
came to specifying the ground as in 
Section 13 (e) the Legislature used the 
word ‘wilfully’, as it is quite possible in 
certain cases where there is conflict be~- 
tween two persons setting up title, the 
tenant may want to protect himself by 
saying that he will pay the rent to such 
of those persons as may establish their 
title, which might be considered to be 
a denial of the title of the person from 
whom he has taken the lease, but at the 
same time that may not be a wilful de- 
nial of title. If the Legislature intended 
to use that word or any other word, it 
could have used it in relation to grounds 
specified in Section 18 (a). We cannot, 
therefore, read ‘failed to pay’ occurring 
in Section 13 (a) as ‘wilfully failed to 
pay’ or as ‘deliberately failed to pay’.” 


86. ‘Even after a careful reading 
of the judgment, we cannot find that 
their Lordships have considered at any 
stage the question as to whether the 
equitable principles of the waiver would 
apply to cases under Section 13. Nor the 
learned Judges considered the question as 
to whether the tenant must be in arrears 
on the date of the application. This deci- 
sion, therefore, cannot be considered as 
an authority either for or against the 
contentions which have been raised and 
have been answered by us. It is, however, 
quite relevant to note that in that case 
the finding was that not only the pay- 
ment was not made within the period of 
one month from the stipulated date but 
the tenant paid Rs. 20 less. He was thus 
in arrears of rent even on the dato of 
application. 

8h. With great respect to the 
learned Judges, we find ourselves unable 
to share the view that the payment by 
itself cannot be construed as a waiver 
entitling the tenant to continue his pos= 
session, We have said already that if the 
landlord knowing. the breach accepted 
the rent subsequent to the breach, in law 
he would be deemed to have waived his 
right of action. 

82. . At this stage we must say that 
Subba Rao v. Sundaramma, (1959) 2 Andh 
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WR 135 referred to in the said judgment 
was, in our view, rightly decided. 


83. The. last case to which we 
must refer is Venugopalaswamy Temple 
v. Anjaneyulu, AIR 1969 Andh Pra 18, 
Kumarayya, J. (as he then was) follow- 
ing the earlier decisions referred to above 
said : 

“In that event, considerations of 
hardship or expediency or any other 
equitable consideration will not at all 
stand in his way. Nor can the right con- 
ferred on him under the specific provix 
sions of Section 13 in any way be whittled 
down or adversely affected by the appli- 
cation of any principles of general law. 
Provision of Section 13, it may be noted, 
is mandatory, and has to be obeyed in 
full. Of course it must be strictly cons 
strued and rights granted thereunder will 
be fully enforced.” 


84. The comments which we have 
made in regard to earlier decisions fol- 
lowing which this decision had been 
given would apply equally to this deci- 
sion also. For the reasons we have al- 
ready given, with due respect to the 
learned Judge, we cannot persuade our- 
selves to agree with this view. 


85. And now we come closer to 
the problems of the present case, These 
problems of course have to be resolved 
in the light of what we have stated in 
regard to the position of law as we com- 
prehend it to be. 


86. The Tahsildar found that the 
rents were accepted by the landlord sub= 
sequent to the default and that there 
were no arrears due from the tenant on 
the day when the eviction petition was 
filed by the landlord. We are satisfied 
that although the case set up by the ten- 
ant has not been fully established, even 
then the landlord accepted the rent for 
all the. four years admittedly subsequent 
to the grace period within which the rent 
ought to have been paid under Section 13 
of ths Act. The landlord knew well that 
the tenant has committed a default and 
has failed to pay the rent within the 
prescribed time. Even then he accepted 
the rent and continued the tenant in pos- 
session on the same terms and  condi« 
tions. The old tenancy thus, es a result 
of the receipt of rent, continued. The 
legal consequence of so receiving the rent 
for all the four years and particularly 
for the last year is that the landlord 
must be deemed to have waived and in 
fact waived his right to determine the 
tenancy and evict the tenant by filing 
the application to the Tahsildan under 
Section 13 (a) of the Act, 


87. Since admittedly no arrears 
were due to the landlord on the day when 
he filed the applieation, it was not main< 
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tainable, The Tahsildar, in our view, was 
right in his conclusion that it would not 
be just to evict the tenant. We do not 
think the Sub-Collector was right in dis- 
agreeing with that view and allowing the 
appeal. 


88, We would accordingly allow 
the revision petition and set aside the 
order of the Sub-Collector, Rajahmundry 
and agreeing with the conclusion of the 
Tahsildar dismiss the petition of the 
landlord filed under Section 13 (a) of the 
a The tenant will get his costs through- 
out. 

Revision allowed. 
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Index Note:— (A) Hyderabad Money 
Lenders Act (5 of 1349 F), S. 3 (4)—- Rules 
framed under Sec, 15, Rr. 16 and 11 — 
Expiry of licence — Application for re- 
newal filed prior to date of expiry — Lic- 
ence granted long subsequent to period 
prescribed in R. 11 relates back to the 
date of application or expiry of prior 
licence. 


Brief Note:—— (A) [f the money lend- 
er has no licence on the date of the loan 
transaction, it is incumbent upon the 
court to dismiss the suit. Therefore a 
licence has to be obtained by the money 
lender by following the procedure pres- 
cribed by Rule 16. The Act and the rules 
framed thereunder do not specifically 
provide for a renewal of the licence as 
such. The Act and the rules contemplate 
only obtaining a licence by the money 
fender. (Paras 7, 8) 


Rule 16 which is in mandatory terms 
requires that every money lender should 
apply before the expiry of his application 
to get another licence if he wants to con« 
tinue his business. If he had made such 
an application, he would have done his 
duty and it is for the licensing authority 
to grant it within the time prescribed by 
R. 11. Observations to the contrary in 
(1968) 2 Andh LT 304, Not approved. 

(Para 24) 


Rule 11 is directory while Rule 16 is 
mandatory. An application for the grant 
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of a licence has to be made according to 
the Act and the rules. When once a lic- 
ence is granted for a period if the money 
lender desires to continue the money lend- 
ing business, he has to apply for another 
licence before the expiry of the period 
prescribed under his licence. Any licence 
granted on the basis of such an applica- 
tion, even though it is beyond the period 
of two weeks prescribed by Rule 11, is 
a valid licence and takes effect from ‘the 
date of the application or the expiry of 
the prior licence. But if the application is 
made after the period of expiry of the 
prior licence, it does not take effect re~ 
trospectively from the expiry of the prior 
licence, but only from the date of such 
application. Any such subsequent licence 
is also equivalent to a fresh licence. It 
does not validate transactions carried on 
prior to its taking effect. AIR 1952 Hyd 
43, Overruled; (1961) 1 Andh WR 123, 
Approved. Case law discussed. 
(Para 27) 
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V. SASTRY, Ju— The question that has 
been referred by the Division Bench for 
decision by this Full Bench is, “Whether 
in the face of sub-sec. (4) of Section 3 
of the Hyderabad Money Lenders Act 
(Act No. V of 1349 Fasli) and Rule 16 of 
the Rules framed under the said Act, the 
renewal of a licence subsequent to the 
date of expiry of the licence, on an ap- 
plication made prior to the date of ex~ 
piry dates back to the date of the appli- 
cation, so as to say that the renewal is 
only a continuation of the licence already 
granted to the money lender”? 


Zo It is necessary to state a few 
facts to appreciate the point that arises 
in this case, The respondents herein filed 
the suit O. S. 14 of 1968 on the file of the 
District Munsiff’s Court, Narayanpet, on 
20-9-1968 for recovery of Rs. 2,000/- on 
tho basis of a promissory note executed 


1974 


by the deceased Ushanna in favour of the 
plaintiff on 1-9-1965. The defendants are 
the legal representatives of the maker of 
the promissory note. Besides various 
pleas taken up by them in the suit they 
also pleaded that the plaintiff was a 
money lender coming under the Hydera~ 
bad Money Lenders Act, that inasmuch as 
he had no licence on the date of the pro- 
missory note the suit has to be dismissed, 


= 3 The trial court held that the 
plaintiff was not having a valid licence 
under the provisions of the Money Len~ 
ders Act, that he was therefore prohibit~ 
ed from advancing any money, that the 
transaction is not a valid transaction and 
that the suit has therefore to be dismiss- 
ed. It also found that the suit as against 
defendants 3 to 6 was barred by limita- 
tion. Plaintiff, thereupon preferred the 
appeal A. S, 92 of 1970 on the file of the 
District Court, Mahboobnagar. In the ap- 
peal the plaintiff filed I. A. 323 of 1970 
under Order 41, Rule 27, C.P.C. to receive 
as additional evidence two documents fil- 
ed along with it. They were certified 
copies of the application submitted by the 
plaintiff to the Tahsil Office, Makthal for 
registration and grant of money lending 
licence, on 31-12-1964. It is stated therein 
that a sum of Rs. 21-44 np. was credited 
in the Sub-Treasury Office, Makthal and 
challan No. 167 was enclosed thereto. The 
other document was the original of the 
challan evidencing payment into treasury 
of Rs. 21-44 np. on 2-1-1965 as money 
lending licence fee for the year 1965. It 
was also argued for the appellant thaf 
the plaintiff as P.W. 1 deposed in the suif 
that he has started money lending busi- 
mess since 1354 F (1944) and that he has 
been obtaining licence year after year, 
that Ex. A-5 filed in the suit was a re~ 
mewed licence granted on 30-3-1966, on 
an application filed even before the pre- 
vious year had expired, after complying 
with all the formalities, that it was valid 
upto 31-12-1965, that the provisions of 
sub-section (5) of Section 3 of the Act 
were not violated and as such the suit 
could not be dismissed, The learned ap- 
pellate Judge considered the arguments 
as well as the additional documents and 
the relevant case law and came to the 
conclusion that the two documents had to 
be admitted and that they would show 
that the renewed licence dates back to 
the date of application and the trial court 
was not justified without further investi~ 
gation in non-suiting the plaintiff on the 
ground that the plaintiff had no valid 
licence on the date of the suit transaction 
notwithstanding the production of Ex. 
A-5 and the evidence of the plaintiff. In 
that view the appeal was allowed and the 
suit was remanded for fresh disposal, 
after setting at large all the findings of 
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the tria! court and giving an opportunity 
to both the parties to adduce oral and 
documentary evidence as they deem ĝt 
to adduce. 


4, It is this order of remand thaf 
has been canvassed in this C.M.A. When 
the appeal came up before our learned 
brother Chinnappa Reddy, J. it was urg- 
ed for the appellant that inasmuch as 
the plaintiff had no subsisting licence on 
1-9-1965 the date of the promissory note, 
the suit was not maintainable, that it was 
mot open to the authorities to grant a 
licence with retrospective effect and for 
a period which had already expired by: 
the date of the issue of licence. It was 
also urged that under the provisions of 
Section 3, sub-section (4) of the Act, the 
licence shall be valid only for one year 
from the date of the issue. On the other 
hand it was argued for the plaintiff that 
it was not his fault, that the licence was 
not renewed within time though he had 
made his application and when once the 
licence had been issued on such an ap- 
plication it should date back from the 
date of his application. The learned coun- 
sel for the appellants-defendants relied 
upon a decision in Mohammad Maaqdoom 
v, Chunilal, AIR 1952 Hyd 43 while the 
plaintiff’s counsel relied upon the obser- 
vations of the Division Bench in B. Lach- 
miah v, K. Lingiah, (19651) 1 Andh WR 
123 and the decision of Gopal Rao Ekbote, 
J. (as he then was) in Balaiah v. Bhu- 
maiah, (1968) 2 Andh LT 304. Our learn- 
ed brother Chinnappa Reddy J. held that 
the decision in AIR 1952 Hyd 43 was di- 
rectly in favour of the appellants while 
the decision of Gopal Rao Ekbote J. in 
(1968) 2 Andh LT 304 was directly in 
favour of the respondent, while the ob- 
servations of the Division Bench were in 
the nature of obiter. The learned Judge 
also expressed the doubt as to how in 
the face of sub-section (4) of Section 3 of 
the Act, it can be said that a licence could 
date back from the date of the applica- 
tion. If there was delay in the grant of 
the licence it would be open to the ap- 
plicant to compel the authorities by tak- 
ing proper proceedings to grant him a 
licence, according to the learned Judge, 
and that he cannot proceed on the pre- 
sumption that the licence would be grant- 
ed to him. In the opinion of the learned 
Judge, it was desirable that the case 
should be decided by a Division Bench. 


5. The matter was posted before 
our learned brothers Obul Reddi and 
Madhava Rao, JJ. As the question in- 
volved is of considerable importance, and 
according to the Division Bench there is 
a conflict of opinion between two single 
Judges of this Court and as the opinion 
expressed by the Division Bench is in 
the nature of obiter they preferred to 
refer the matter to a Full Bench, 


452 A. P. [Prs. 6-9] Shamamma v. Rama chander Rao (FB) (V, Sastry J.) 


6. It is argued on behalf of the 
appellants on the basis of the decision in 
AIR 1952 Hyd 43 that since the plaintiff 
had no licence actually on the date of the 
contract, it is not enforceable and that 
even though the licence had been applied 
for and eventually granted it could not 
have any retrospective effect. He urged 
that the latter decision in (1968) 2 Andh 
LT 304 is not correct law. It was argued 
for the respondent that the view express- 
ed in AIR 1952 Hyd 43 is not correct one 
and the view expressed by Gopal Rao Ek- 
bote, J. has to be upheld. We would now 
consider the validity of the respective 
contentions on a proper appraisal of the 
provisions of Money Lenders Act and the 
Rules and the relevant case law, 


7. The Money Lenders Act (Act 
No. V of 1349 F.) published in Gazette on 
30th Shahrewar 1349 F. was passed by 
the Government of Hyderabad to regu- 
late the transactions of money lending 
and to make better provision for its con- 
trol. Rules were framed as per gazette 
notification made on 10th Aban 1350 F. 
Section 2 (7) of the Act defines a money 
Jender. Section 3 of the Act is-.as follows: 


“Every officer who has been autho< 
rised by Government under this Act shall 
maintain a register of money-lenders in 
such form and with such particulars as 
may be prescribed. Such register shall be 
deemed to be a public document within 
the meaning of the Hyderabad Evidence 
Act No. II of 1113 F. (2) Every money 
lender, in order to get his name regis- 
tered, shall present an application in writ- 
ing in the prescribed form to the compe- 
tent officer and the said officer shall on 
such application being presented, regis~ 
fer the applicant’s name and grant a lic- 
ance in the prescribed form and within 
prescribed period. 


(Provided that the licensing autho- 
rity may, if he has reason to believe that 
a money lender is of undesirable conduct, 
refuse to grant or to renew a licence and 
shall record the reasons therefor. Where 
the licencing authority is a Tahsildar an 
appeal from his order shall lie to the 
Taluaqdar, and to the Subedar where the 
licensing authority is a Taluqdar. The 
decision of the appellate authority shall 
be final.) 


(3) Every person making an applica- 
tion under sub-section (2) shall pay 
such licence fee not exceeding (Twenty-~ 
five rupees), as has been fixed for the 
district concerned, ` 


(4) A licence issued under sub-~sec< 
tion (2) shall be valid for (one year) from 
the date of issue, 


(5) (a) No money lender shall carry 
on in any district the business of money 
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lending without obtaining a licence pro- 
vided for in sub-section (2), 


(b) If any person contravenes the 
provisions of clause (a) he shall be puni- 
shed with rigorous imprisonment for a 
term which may extend to six months or 
with fine or with both. The fine imposed 
Shall, in case of default be recoverable 
as arrears of land revenue. The Taluqdar 
shall have power to award punishment 
under this clause. (An appeal against his 
order shall lie to the Sessions Judge.)” 


(c) An offence under this sub-section 
shall be cognizable and bailable,” 


8. Section 9 of the Act provides 
that in every suit relating to a loan the 
court shall frame and decide the issue, 
whether the lender is a money lender as 
defined in sub-section (7) of Section 2 
whether he has complied with the pro- 
visions of Section 3, and of clauses (a) 
and (b) and sub-section (1) of Section 5 
and sub-sections (1) and (2) of Section 6. 
if it is proved that he is a money lender 
and does not hold a licence, granted under 
Section 3, the court should dismiss the 
suit, sub-sections (2A) and (3) of Section 
9 provide for some other penalties for 
violation of the provisions of Sections 5 


-and 6. Section 15 gives the power to the 


Government to make the rules for carry~ 
ing out the purposes of this Act, 


9. According to rules, Rule 3 
mentions the licensing authority to regis- 
ter money lenders. Rule 4 prescribes the 
registers contained in sub-section (1) of 
Section 3 for the purpose of registering 
money lenders as per schedule A attach~ 
ed to the rules. Rule 5 provides for the 
application to be submitted by money 
lenders for registering themselves and 
obtaining money lender’s licence in the 
form of schedule C attatched to the rules. 
Rule 8 provides that a money lender's 
licence granted under sub-section (2) of 
Section 3 of the Act, shall be in the form 
of schedule (C) attached to the rules, As 
per Rule 9, the fee to be charged for 
avery licence is held to be Rs. 25/-. Rule 
11 provides the procedure for presenta 
non of application, which reads as fol- 
OWS} 


“As soon as an application is made 
in the prescribed form the competent 
officer shall enter the date of receipt 
thereon and if the application is in ac- 
cordance with the rules, shall proceed as 
follows: 


(a) He shall require the applicant to 
deposit licence fee prescribed under Rule 
9 which shall be credited in the concern= 
ed treasury under the revenue head. 

(by After the fee is deposited the 
application shall, so far as is relevant, be 
entered in the register mentioned in Rule 
4 and after duly filling up the licence 
relavant serial number and the date of 
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the aforesaid register shall be entered 
therein, and the licence shall within two 
weeks from the date of depositing the 
amount be given to the applicant on ac~ 
knowledgment of receipt by him,” 


16. Rule 12 provides that the lic- 
ence under Rule 11, shall be useful for 
one District only, It is therefore neces~ 
sary for a money lender having his busi- 
mess in more than. one district to obtain 
a separate licence for each district. Rule 
15 provides for the issue of a duplicate 
licence when the licence originally issu~ 
ed is lost, destroyed or spoiled, Rule 16 
provides as follows: 


“Every money lender shall, before 
the expiry: of the period of licence obtain 
another licence.” 


ii. From a perusal of the provi- 
sions of the Act and the Rules, it is thus 
clear that a money lender under this Act 
(Section 2, sub-section 7) should get 
his name registered by presenting an 
application in writing in the prescribed 
form to the competent officer. On such 
application being made, the said officer 
should register the application and grant 
him a licence in the prescribed form 
- within the prescribed period. The period 
prescribed as per Rule 11 is two weeks 
from the date of depositing the amount 
of licence fee by the applicant. The pro~ 
Viso to sub-section (2) of Section 3 gives’ 
discretion to the licensing authority to 
refuse to grant or to renew a licence, 
where the conduct of the applicant is un- 
desirable and he should record his rea= 
sons for such refusal. Against the orders 
of refusal by a Tahsildar, an appeal lies 
to the Taluqdar and where the Taluqdar 
happens to be the licensing authority 
the appeal lies to the Subedar and it is 
provided that the decision of the appal~ 
Yate authority is final. 


12. The licence issued under Sec- 
tion 3 is valid for one year from the date 
of the issue. Sub-section (5) of Section 3 
clearly provides that no money lender 
shall carry on in any district the business 
of money lending without obtaining lic~ 
ence provided for in sub-section (2). A 
contravention of sub-section (5-a) results 
in imposition of rigorous imprisonment 
for a term which may extend to six 
months or with fine or with both. Under 
Section 9 the court is bound to dismiss 
the suit where it is found that there was 
mo licence held by the money lender, 


13. Neither the Act nor the rules 
provide for the procedure to be followed 
in the case of renewal of a licence. As a 
matter of fact they do not directly pro- 
vide for a renewal. On the other hand 
Rule 16 of the Rules says that the money 
Jender should before the expiry of the 
period of licence obtain another licence, 
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The fact that the rule is framed in such 
a way, even though the marginal head- 
ing of that rule is “Renewal of Licence”, 
it has to be taken that for the purpose of 
renewal, as per rules, the application 
should be made before expiry of the 
period of licence. As per sub-section (2) 
of Section 3 of the Act, the discretion is 
given to the licensing authority to refuse 
renewing ‘the licence also in case the 
money lender is of an undesirable con- 
duct. Except in these two places we do 
not find direct reference to the procedure 
for obtaining a renewal of a licence. On 
the other hand the tenor of the Act and 
the Rules appear as though that a money 
lender should obtain a licence by pre- 
senting an application in the prescribed 
form, whenever he wants to do business 


„in money lending. When once the licence 


granted to him, which was valid for one 
year from the date of the issue, is due 
to expire, he should make an application 
before the expiry of the period of that 
licence to obtain another licence. The 
form of licence provided in Schedule (c) 
of the rules also does not indicate that 
there is any column for renewal of the 
licence, It appears as though that it was 
a fresh licence whenever it was granted, 


14, It was held by their Lordships 
of the Supreme Court interpreting Sec- 
tion 9 of this Act, in Kaloji Talusappa v. 
Khyanagounda, AIR 1970 SC 1420, that 
where the plaintiff had no licence the 
court was bound to dismiss his suit. In 
that case the mortgage transaction was 
on 20-6-1969 and the promissory note was 
executed on 22-9-1956. On both the dates 
the plaintiff had no licence obtained 
under this Act. The suit was dismissed 
and the decision was confirmed in appeal. 
Their Lordships also confirmed the said 
view upholding the object of the Act as 
tollows:— 


“In order to curb malpractices of 
the money lender in the course of his 
business and to protect unwary debtors 
the legislature has imposed stringent res- 
trictions upon him in requiring him to 
obtain a licence, maintain and furnish 
accounts and carry out other obligations, 
Practically every State in India has en- 
acted statutes imposing restrictions upon 
money lenders.” 


15. In view of the above clear 
pronouncement there can be no doubt 
that if the plaintiff had no licence on the 
date of transaction it is incumbent upon 
the court to dismiss the suit. It was also 
held by the Full Bench of the Hyderabad 
High Court in Mohd. Bin Salem v. Umaji, 
AIR 1955 Hyd 113 (FB) that the object 
of the enactment was to serve a public 
purpose and the mischief it sought to 
secure was to protect the borrowers from 
unscrupulous and usurious money lenders 
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by prohibiting them from lending moneys 
without obtaining licence. M, A. Ansari, 
J. who spoke for the majority observes 
at p. 118 as foliows: 
“It therefore follows that by direct- 
ing dismissal the Legislature impliedly 
invalidated the loan given when the cre- 
ditor had no licence......... It would fol- 
low from the answer to question No. 3, 
that the absence of a licence as regards 
loans given after the amendment to Sec- 
tion 9 of the Act does not create any re- 
lationship of creditor and debtor. The 
contract is void and subsequent obtaining 
of a licence cannot resurrect something 
which had no earlier legal existence.” 
16. Jagan Mohan. Reddy, J. (as his 
Lordship then was) who agreed with the 
majority view also observed that the Act 


was passed not merely to regulate money - 


lending transaction but also to prohibit 
money lending without licence. It was 
held by the learned Judge as follows at 
page 127:— 

“A detailed examination of the pro- 
visions of the Hyderabad Money Lenders 
Act after the amendment in 1355 F. in 
the light of the aforesaid test has persu- 
aded me to the conclusion that the ob- 
ject of the enactment was to serve a pub- 
lic purpose and the mischief it sought to 
secure was to protect borrowers from 
unscrupulous and usurious money lenders 
by prohibiting ‘them from lending monies 
without obtaining licence on pain of im- 
prisonment as well as by empowering 
courts to dismiss suits of such money 
lenders,” 

17. In view of these clear autho- 
tities, there can be no doubt that if there 
is no licence possessed by a money lender 
on the date of the Joan transaction, the 
suit has to end in a dismissal, 


18. On a proper interpretation of 
the Act and the rules it is clear that they 
do not specifically provide for a renewal: 
of the licence as such. As held by us 
supra, before the expiry of the 
period of licence the money lender 
should apply - and obtain another 
licence, It may also be borne in 
mind that the licence fee payable for the 
original licence or for another succeed 
ing licence is the same viz., Rs. 25/-. In 
such a case can it be said that the suc~ 
ceeding licence is the continuance of the 
original licence or that it is a fresh lic- 
ence. In view of the fact that there are 
no provisions as to the power to renew, 
the procedure for renewal ete, it should 
be held that the Act and the rules con 
template only obtaining of a licence by 
the money lender. It should also be 
borne in mind that the renewal is also 
not automatic nor granted as a matter of 
course. It is open to the licensing autho- 
rity to impose a fresh condition or grant 
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the fresh licence for a different period 
than that for which it has been applied 
for. It cannot therefore be regarded that 
the renewed licence is merely a continu- 
ance of the licence previously issued. It 
is therefore a licence for all practical 
purposes and has to be obtained by fol- 
lowing the proceduré prescribed by Rule 
16. Rule 16 is in mandatory terms, It says 
that the money lender should, before the 
expiry of the period of licence, obtain 
another licence, The rule therefore says 
that he should obtain a licence following 
the specific procedure for obtaining a 
money lender’s licence, As the rules pro- 
vide procedure for obtaining a licence for 
the first time, the very same procedure 
should be deemed to apply to an applica- 
tion for obtaining a licence under Rule 16 
as well, It means that he should make 
an application before the expiry of the 
period of licence to the proper authority, 
who would direct him to deposit the lic 
ence fee and after it is so deposited, enter 


~ the name of the applicant in the register 


and after duly filling up the licence 
Should grant it within a-period of two 
weeks, from the date of depositing the 
amount, The licensing authority has also 
a clear discretion vested in it to refuse _ 
the grant of licence either wholly or © 
partly under proviso to sub-section (2) 
of Section 3 of the Act. If the licensing 
authority does not refuse licence then it 
is bound to issue licence within a period 
of two weeks. On a perusal of the provix 
Sions of the Act and the rules, it appears 
that there is a close analogy between 
them and the provisions in the Bombay 
Cinema Rules 1954, under which two 
separate licences are issued: one for the 
cinema hall and the other for the sale of 
cinema tickets. The said rules were inter- 
preted by their Lordships of the Supreme 
Court in N. S. Shethna v. Vinubhai, ATR 
1967 SC 1036. On a comparative study of 
Chapters 7 and 8 therein it was observed 
by Shelat J. for the Bench as follows:— 


“The rules relating to the licence for 
sale of tickets provide as aforesaid thaé 
the maximum period for which such a 
licence can be issued is one year, Re- 
newal of a licence is provided for buf 
only indirectly and in a sort of an ofi- 
hand manner by Cl. 4 of form F. It ap- 
pears therefrom that a licensee has to 
produce his licence, pay the renewal fee 
and get entries made on its reverse as to 
the date of renewal, the period upto 
which it would be valid on such renewal 
and the fees having been paid therefor, 
Since the rules do not provide as to how 
much are the fees for renewal it must be 
presumed that the fees are the same as 
for the licence itself. It is clear from the 
rules that they do not contain anything 
to show that the renewed licence is a 
continuation of the licence previously 
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issued except the fact that the authority 
has to make the said entries on the re- 
verse of the licence. The fact that the 
Rules do not make any provision for the 
power to renew, the procedure for re= 
mewal and for its fees as is done in Chap- 
ter VII in the case of a cinema licence 
is an indication that the draftsman equat~ 
ed renewal of a licence with the issuance 
of a licence. It may also be observed that 
it is not as if renewal is automatic nor is 
it to be granted as a matter of course. If 
the licensing authority desires to impose 
any fresh conditions there is nothing in 
the rules to prevent him from doing so, 
That being so a renewal cannot, unless 
the context requires, otherwise, be re- 
garded as a continuation of the licence 
previously issued, There is also nothing 
in Chapter VIII or in Form F indicating 
that the renewal is such a continuation.” 
It appears to us that the rules framed 
under the Money Lenders Act also stand. 
on a par with the rules in the above case 
and as such whenever a licence is grant- 
ed, either by way of original grant or by 
way of renewal, it should be deemed to 
be a new licence, 


19. The next question that arises 
is what is the effect of the licensing au~ 
thority taking its own time to grat ano- 
ther licence under Rule 16, even though 
the application had been made before the 
expiry of the period of licence by a 
money lender, The rule prescribes that 
the application should be made before 
the expiry of the period of the licence 
and it is a mandatory provision. It is a 
matter over which the money lender has 
control and he has to, therefore, act as 
per that rule. But the other proceedings 
of the licensing authority are matters 
over which the money lender has no sort 
of control. If the licensing authority, for 
reasons best known to it, had not issued 
another licence, on such an application 
preferred, before the expiry of the previ- 
ous licence, the money lender cannot be 
penalised, if he carries on the business 
of money lending under the belief thaf 
he would get the licence as applied for, 
especially when there is nothing to show 
that he was of any undesirable conduct 
or there are any circumstances to deny 
him the grant of another licence. He can 
bona fide proceed on the assumption that 
he would get another licence and carry 
on money lending business. To hold 
otherwise would be to invalidate all the 
transactions carried out by such money 
lender after the expiry of the period of 
prior licence, It was not the intention of 
the framers of this Act that a fresh lic< 
ence should be obtained even during the 
currency of the previous licence. The 


only requirement, according to the sta- 
tute, is that the application should be 
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made before the expiry of the prior lic- 
ence. If the money lender had made such 
an application and also deposited the 
licence fee as required by the rules, he 
cannot be penalised, if the licensing au- 
thority takes its own time to grant a 
licence to him as per the prayer in that 
application. It should not ordinarily be 
more than two weeks, as per rules, for 
the grant of such a licence, for which 
licence fee is deposited. But for various 
other reasons or the exigencies the licens- 
ing authority may postpone the grant of 
licence beyond the period of two weeks, 
In such a case a money lender cannot be 
taken to task or penalised for the inaction 
or the dereliction of duty on the part of 
the licensing authority, especially in a 
case where ultimately the licensing au- 
thority, after a long lapse of time, grants 
the said application. When once another 
licence is granted on such an application, 
it will have the effect from the date of 
the application itself or at any rate from 
the date of the expiry of the previous 
licence, 


20. We will now examine the re- 
levant case law cited for the parties. In 
AIR 1952 Hyd 43, the. plaintif was a 
money lender upto 9-4-1957. His licence 
was not renewed within time. An appli- 
cation for renewal was filed on 2-3-1358 
F. and the loan transaction, in dispute, 
was on 11-3-1358 F. On that application 
for renewal a licence was subsequently 
granted. It was held by the learned Judge 
Ahmed Mohiuddin Ansari J. in that de- 
cision that even though there is no fault 
of the officers, since the plaintiff was not 
in possession of the licence on the date 
of the loan, he had no authority to lend 
money to the defendant and the contract 
was unenforceable. The learned Judge 
relied for this purpose upon an earlier 
Bench decision in Govind Singh v. Vali 
Mohammad, AIR 1951 Hyd 44. The learn- 
ed Judge has also held that even though 
the licence was eventually granted on 
the application for renewal the licence 
cannot be given retrospective effect. On 
the facts of the present case it is clear 
that on the.date of the suit transaction 
there was an application for renewal, 
which was subsequently granted, On the 
principle laid down by us as aforesaid, if 
the licence was granted on such an ap- 
plication, it would be another licence 
within Rule 16 and the loan transaction 
would be saved. The view of the learned 
Judge that the contract is unenforceable 
eannot therefore be upheld. The learned 
Judge is also not justified in saying that 
‘the licence cannot be given retrospective 
effect, even though it was granted on an 
‘application filed on 2-3-1358 F. Here it 
was not a case of granting retrospective 
effect for a period prior to that applica-~ 
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tion. The licence. granted in pursuance of 
such an application would certainly have 
effect from the date of such an applica- 
tion. If so on the date of the suit transac- 
tion the money lender was a person hav- 
ing the licence in his hands for all prac-~ 
tical purposes. It should, therefore, be 
held that the view of the learned Judge 
cannot be supported on the above reason~ 
ing, 


21. In AIR 1951 Hyd 44 it was 
held that a contract made with a money 
lender who has no licence is illegal, void 
and therefore he cannot recover the 
amount due on the basis of such a con« 
tract: In that case the promissory note 
was dated 29-4-1946 and the suit was 
filed on 5-6-1947, The plaintiff had no 
licence on that date. The suit was there- 
fore dismissed. Subsequently he obtained 
a licence. It is not clear from the judg- 
ment as to when that licence was obtain< 
ed. Plaintiff filed a fresh suit on 22-10- 
1947 on the basis of the same promissory 
note. The suit was again. dismissed. The 
High Court held that as the contract was 
made in contravention of the provisions 
of Money Lenders Act by a money len- 
der, who had failed to register on the 
date of the suit transaction, it was illegal 
and void.and as such he cannot recover 
the amount on the basis of the said con- 
tract. It was a clear case wherein on the 
date of the advance of the loan i.e, on 
29-4-1946 the plaintiff had no licence af 
all. This decision would only support the 
proposition that a contract entered into 
by a money lender without having a lic- 
ence in his hands would not be enforce~ 
able. The same principle was laid down 
by the same learned Judge in ‘the Full 
Bench decision in AIR 1955 Hyd 118 (FB), 


22, In the Bench decision in (1961) 
1 Andh WR 123 the facts were as follows 2 
The loan was advanced on 2-3-1952, 
Plaintiff had money lending licence from 
24-11-1950 to 23-11-1951, There was an 
application for renewal on 23-10-1951! 
i.e, even before the expiry of the period 
of the said licence, A fresh licence was 
granted only with effect from 1-5-1952 
and not from 24-11-1951 as prayed for in 
the application for renewal. Plaintiff ap< 
plied again on 6-1-1956 to grant licence 
for the interregnum i.e. from 24-11-1951 
to 30-4-1952. The said application was 
rejected, By means of another applica- 
tion for review, the Tahsildar reviewed 
his order once again on 28-6-1956 and 
granted the licence for the said inter~ 
regnum period. The suit was filed on 


24-7-1953. On those facts if was observed!’ 


by Manohar Pershad and Sherfuddin Ah-« 
med, JJ. that as the money lender was 
not possessed of a licence on the date of 
transaction, 2-3-1952 any licence granted 
to him subsequently eannot have retros= 


i 


pective effect and as such the suit is 
liable to be dismissed, While discussing 
the scope of the provisions of this Act, 
Manohar Pershad, J. who spoke for the 
Bench observed at page 126 as follows: 


_ “Tf the licence granted to the peti- 
tioner on 28-6-1956 is a renewal of the 
licence originally granted to the petition- 
er on 24-11-1950, it would, in our opinion, 
date back and it cannot then be said tha¢ 

the respondent has no licence.” ` 


After observing that the review petition 
was not against the suspension order, but 
only with a request that he should be 
granted licence between those two rele- 
vant dates, it was observed again by the 
learned Judge at page 127 as follows: 


“The business contemplated under 
the licence is prospective: as the licence 
authorises the holder to do business for 
the period and following the date of the 
licence, This was issued on 28th Novem~ 
ber, for the past transaction viz., 24th 
November, 1951 to 30th April 1952. There 
is no specific provision in the Act. autho- 
rising the Collector to issue a licence for 
the past transaction, The licence issued. 
by the Collector and relied upon by the 
learned counsel for the respondent here-« 
in cannot therefore be held to be a valid 
licence issued under any of the provisions 
of this Act, We may in this connection 


like to state that had the licence issued . 
on 28th June, 1956, been upon a renewal 
of the petition and there had been delay, 
for the issue of it, the date of the issue 
of the licence in such a case would nof 
be the date on which the licensing autho~ 
rity sanctioned it but the date of appli- 
cation for renewal. (Underlining is ours). 


23. It is clear from the above de- 
cision that on the date of the suit tran- 
saction there was mo valid licence and 
therefore the dismissal of the suif was 
proper, The observation of the learned 
Judges, that if the licence is issued on the 
basis of the application for renewal if 
would date back to the date of applica 
tion for renewal itself, is in our opinion 
correct, 


24. In (1968) 2 Andh LT 304, the 
facts are as follows: The original licence 
expired by 31-3-1959. There was an ap~« 
plication for renewal on 2-4~1959, It was 
not disposed of, There was another appli- 
cation for the same purpose on 272-1960, 
An order was passed, on 29-3-1961 ex~ 
tending the licence upto 31-3-1961 from 
1-4-1959 i.e, for two years, The loan tran~ 
saction in that case was on _30-8-1960, 
Adverting to the provisions of Rules 1f 
and 16 the learned Judges observed that 
both the rules are merely directory and 
mot mandatory, We do not agree with 


kS 
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the learned Judge regarding Rule 16, Ae- 
cording to our opinion Rule 16 is a man= 
datory one and requires that every money: 
lender should apply before the expiry of 
his application to get another licence if 
he wants to continue his business. If he 
had made such an application, he would 
have done his duty and it is for the lie~ 
ensing authority to grant .it within the 
time prescribed by Rule 11. It is no doubt 
true that Rule 11 is merely directory, 
The further observation of the learned 
Judge that it would be a valid licence 
even though granted beyond the period. 
prescribed under Rule 11, is also unex~ 
ceptionable, but if should be on an appli- 
cation filed before the period mentioned 
in the licence has expired. On the facts 
of that case, since the final order was 
passed on the application for renewal and 
a licence from 1-4-59 to 31-3-1961 was 
granted even though the application was 
made on 2-4-1959 the licensing authority 
must have taken the application for re- 
newal as one made within the provisions 
of Rule 16. It was therefore a case of the 
grant of another licence on the basis of 
such an application for renewal, and if 
would be a valid licence and the decision 
of the learned Judge cannot therefore be 
assailed, on the facts of that case. At the 
same time we cannot agree with the wide 
observation at page 311 that it would be 
a valid licence even though it is granted 
on an application for renewal filed after 
the period prescribed in the licence has 
expired. 


25. Tn the result we are of opin« 
ion that if the application for renewal of 
a licence is made by the money lender 
before the expiry of the licence held by 
him, any licence granted on such an ap= 
plication would enure for his benefit and 
it relates back to the date of expiry of 
the prior licence. The time taken by the 
licensing authority would not be a factor 
against the money lender, provided he 
can show that the application for rex 
newal was made before the expiry of the 
previous licence and he had paid the 
necessary licence fee for that purpose. 
His suit cannot be dismissed on the sim~ 
ple ground that the licence was granted 
long subsequent to the period prescribed 
in Rule 11. 


26, We may also observe în fhis 
connection that in matters relating to 
licence under Motor Vehicles Act also it 
was held by a catena of decisions that if 
a person, who had already a licence had 
applied for renewal of the same before 
the expiry of the term mentioned therein, 
and bona fide expects to get it renewed 
in due course retrospectively from the 
date of its expiry, he can be said to have 
driven the vehicle with a licence. Refer~ 
ence may be made in this connection fo 


V, Narasinha Rao v. Sunpdt, 


of Excise (FB) A.P. 157 


the decision łn PubHe Prosecutor v, 
Dhanuskodia Pillai, AIR 1950 Mad 479 == 
(51 Cri LJ 824), 


. 3 24, We answer the question in the 
following manner:— 


Rule 11 is directory while Rule 16 is| 
mandatory. An application for the grant 
of a licence has to be made according to 
the Act and the rules. When once a. lic= 
ence is granted for a period if the money 
lender desires to continue the money 
lending business, he has to apply for ano= 
ther licence before the expiry of the 
period prescribed under his licence. Any 
licence granted on the basis of such an 
application, even though it is beyond the 
period of two weeks prescribed by Rule 
11, is a valid licence and takes effect from 
the date of the application or the expiry 
of the prior licence, But if the applica« 
tion is made after the period of expiry 
of the prior licence, it does not take effeet 
retrospectively from the expiry of the 
prior licence, but only from the date of 
such application. Any such subsequent 
licence is also equivalent to a fresh lie- 
ence. It does not validate transactions 
carried on prior to its taking effect, 


Answered accordingly, 
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FULL BENCH 
GOPAL RAO EKBOTE, Q J., A. V, 
KRISHNA RAO AND CHENNA= 
KESAV. REDDY, JJ, 
_ Vema Narasimha Rao, Petitioner v, 


The Superintendent of Excise, Krishna 
and others, Respondents, 
Writ Petns, Nos, 1435, 1440, 4709, 


1720, 1614, 946, 2316, 2885, 3070 and 1250 
of 1972, D/~ 29-1-1974, decided by Ful? 
Bench on order of reference made by, 
Gopal Rao Ekbote, C. J. and Chenna~ 
kesav Reddy, J., D/- 12-12-1973, 

Index Note:— (A) Andhra Pradesh 
(Arrack Retail Vend Special Conditions 
of Licences) Rules (1969), R. 15 (i) — 
Failure to lift fixed quota of liquor — 
Recovery of issue price for short lifted 
quota — Remedies of Government — 
(X-Ref:— Contract Act (1872), S. 74) — 
(X-Ref:— Madras Revenue Recovery Act 
(2 of 1864), Ss. 65, 52, 59). 

Brief Note:— (A) Issue price of the 
liquor which is fixed as the eompensa~ 
tion for short-lifted quota is liquidated 
damages. 

During the subsistence of the con 
fract under Rule 15 of the Retail Vend 
‘Rules, the Government can adjust the 
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issue price of the short lifted quota to- 
wards the advance money in deposit with 
the Government and such an adjustment 
would amount to the payment of liqui- 
dated damages for breach of contract in 
not lifting the minimum guaranteed 
Quantity as per the agreement. 


If for any reason at the end of the 


excise year or of the contract the full. 


agreed quota of liquor is not lifted and 
the Government has failed to take any 
action under Rule 15 of the Retail Vend 
Rules, even then the Government is en- 
titled to set off the amount of compensa- 
tion calculated at the rate of issue price 
for the quantum of liquor short lifted. 
Such a course even if it falls outside the 
provisions of Rule 15 of the Retail Vend 
Rules, can be adopted by the Government 
under the common law. 


After set off as above, the Govern- 
ment has, according to the contract, a 
right to recover the amount of compensa~ 
tion calculated at the rate of the issue 
price for the short-lifted quota, from the 
licensee who committed the breach. Even 
if such a claim does not strictly come 
under Rule 15 of the Retail Vend Rules, 
under the common law and subject to 
Section 74 of the Contract Act, the Gov- 
ernment is entitled to recover such liqui- 
dated damages. 


It has to be decided in each case in 
the light of facts and circumstances of 
the ease whether the stipulation to pay 
a certain sum by way of compensation is 
genuine pre-estimated damages for breach 
of contract or it is so excessive and un- 
reasonable as to amount to penalty. In 
the first case the Government will be 
entitled to no more and no less than the 
amount so stipulated. In the second case, 
the Government will, in any case, be en- 
titled to a reasonable compensation to be 
determined according to the facts and 
circumstances of each case. It is thus a 
question of construction to be decided 
upon the terms of each particular con- 
tract judged as at the time of the mak- 
ing of the contract, not as at the time of 
the breach. 


The burden of proving that a stipu~ 
lated sum of money by way of compen~ 
sation for a breach of contract. is in truth 
and reality a penalty lies upon the de~ 
faulting party, 


For the recovery of damages for 
breach of contract it is not necessary for 
the Government to institute a civil suit. 
The Government can have recourse to the 
proceedings under the Revenue Re- 
covery Act. Section 65 applies to such 
eases and therefore the Government can 
recover these amounts of liquidated 
damages from the licensees or their sure- 
ties, as if these amounts are arrears of 
land revenue. 


~~ 
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There is yet another remedy avail 
able to the Government even in cases 
which may be said not to come within 
the ambit of Section 65 of the Act. Sec 
tion 52 of the Revenue Recovery Act em~< 
powers the Government to recover such 


. loss or damages. 


It is for the defaulting party to have 
recourse to the suits in civil courts if 
they so choose under Section 59 of the 
Revenue Recovery Act or under the com- 
mon law. If the licensee defaulters dis- 
pute that the stipulated sum is not a ge- 
nuine pre-estimate of damages as the 
Government is treating them to be, they 
are at liberty to file suits. W. P. No. 428 
of 1972, W. P. Nos. 5603 and 5770 of 1972, 
D/~ 2-11-1973 (Andh Pra); W. P. No. 5603 
of 1973; W. A. No. 136 of 1972, D/- 26-4 


1973 (Andh Pra), Overruled. Case law . 


discussed. (Paras 66, 90, 94, 96 and 97) 

Index Note:— (B) Andhra Pradesh 
{Arrack Retail Vend Special Conditions 
of Licences) Rules (1969), R. 15 (1) — 
“Issue price” — Meaning of. 

Brief Note:— (B) Duty leviable, cost 
of arrack and sales tax constitute the 
issue price. The transport charges when 
the liquor is transported from the depot 
to the retail shops go with the issue price, 
Since in realising the compensation for 
short-lifted quota no sales can be said to 
have been involved, there is no question 
of realising any sales tax on such quan« 
tity of liquor. In determining the com- 
pensation for short lifted quota, there- 
fore, the sales tax cannot be taken into 
account, The transport charges though 
not mentioned in Rule 11 of the Retail 
Vend Rules, are payable by the licensees. 
As the short-lifted liquor quota has not 
actually been transported to the liquor 
shops, such charges cannot form part of 
the compensation. W. A. No. 136 of 1972, 
D/~ 26-4-1973 (Andh Pra), Overruled. 

(Paras 74, 75 and 76) 


Index Note:— (C) Andhra Pradesh 
(Arrack Retail Vend Special Conditions 
of Licences) Rules (1969), R. 15 (1) — 
es price — Whether includes excise 

uty. 


Brief Note:— (C) The excise duty is 
attached to the excisable articles. The 
moment they are manufactured or pro- 
duced the excise duty can be collected at 
any one of the three stages of imposition, 
assessment and collection of duty. It is 
not imposed on the liquor issued but col- 
lected according to the rules from the 
licensee, It is therefore a part of the 
issue price as mentioned in the rules and 
the licensee is required to pay it along 
with the cost of arrack. Since the con- 
tract to pay issue price included the ex~ 
cise duty so imposed on manufacture or ` 
production, it can be collected from the 
licensee as a part of the liquidated dama- 
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ges agreed to by the parties. W. A. No. 
224 of 1971 (Andh Pra), Approved; AIR 
1971 SC 517, Dist. (Paras 85, 87) 

Index Note: — (D) Andhra Pradesh 
(Arrack Retail Vend Special Conditions 
of Licences) Rules (1969), R. 29 — Scope 
—— Petition under R. 29 for remission 
pending before Government — Govern- 
ment need not postpone recovery until 
petition is disposed of. (Para 101) 
Cases Referred: Chronological Paras 


AIR 1973 Andh Pra 178 = (1973) 1 Andh 
LJ 228 (FB), G. Srinivasa Reddy v, 
Govt. of Andh. Pra 93 

1973 W. A. No. 136 1972, DA- 26-4-1973 
{Andh Pra) 39, 98 

(1973) W. P. No, 5603 of 1973, D/- 2-11- 
1973 Aes Pra) 95 

(1972) W. P. No. 428 of 1972 (Andh P 


AIR 1971 SC 517, B, C. Banerjee v, Sine 
of Madh. ra 87 
(1971) W. A. No. 224 of 1971, D/~ 17-12- 
1971 (Andh Pra) 86 
ATR 1970 SC 1955, Maula Bux v., Union 
of India 72 
AIR 1970 SC 1986, H. C. Mills v, Tata 
Air Craft 70 
(1969) 1 Mad LJ 69, Natesa Chettiar v. 
Mad, State Electricity Board 67 
(1966) 1 wee 1428, Robophone Facilities 
Ltd. v. Blank 56 
AIR 1963 SC 1405, Fate Chand v., -Bal~ 
-kishan Dass 68, 73. 
(1962) 1-All ER 385, Bridge v, Campbell 


Discount Co. Ltd, 60 
AIR 1934 Cal 285, Mahadeo Prasad v. 
Siemans (India) Ltd. 61 


ATR 1923 Nag 98, Balaji v. Sukamiya 61 
(1919) 2 KB 581, Payzu Ltd, v, Saunders 
64 


1915 AC 79, Dunlop Pneumatic Tyre Co. 
Ltd. v. New Garage & Motor Co. Ltd, 


58, 60 

(1913) ILR 36 Mad 229 «FB), Muthu- 
krishna v. Sankaralingam 62 
1912 AC 394, Webster v. Bosanquet 59 
1906 AC 368, Public Works Commr Vv. 
Hills 59, 60 
1905 AC 6, Clydebank Engineering & Ship 
Building Co. v. Don Jose Ramos 
Yzquierdoy Castancia 59, 60 
(1886} 11 AC 332, Elphinstone v, Monk- 
land Iron & Coal Co. 59, 60 
(1882) 21 Ch D 243, Wallis v, Smith 59 
(1829) 6 Bing 141, Kemble v. Farren 59 
GOPAL RAO EKBOTE, C. J. :—These 
writ petitions raise certain common ques~ 
tions, It is not necessary to mention the 
facts of all the cases in order to resolve 
the issues raised. We will however refer 
to particular facts of the writ petition 
whenever a special point is made in such 
a writ petition. For the purposes of com- 
mon points we propose to mention the 
facts relating to W. P. No. 1435 of 1972. 
2. For the excise year 1970-71, the 
petitioner was granted the lease to sell 


.end of July, 1971 he however, 
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liquor in retail at Konathalapalli in 
Nandigama Taluk of Krishna District. 
The monthly rent agreed was Rs. 1 TSL- 
The lease commenced from 1-10- 1970. 


3. For the months of October, Nov= 
ember and December, 1970 the petitioner 
lifted the monthly quota of liquor as de- 
termined, From January, 1971 till the 
did not 
lift the determined monthly qucta of 
liquor. He also for the said months did 
not pay the monthly rentals. 


4, For the abovesaid lapses on the 
part of the petitioner, his licence and the 
lease were suspended and cancelled on 
4-7-1971. And on 29-7-1971 the group of 
shops which the petitioner had obtained 
on lease were re-auctioned. The reauc- 
tion fetched a rental of Rs. 265/- for the 
rest of the excise- year, 


5. As a result for the losses sus- 
tained by the Government a notice under 
the Madras Revenue Recovery Act was 
issued on 19-1-1972, The demand was for 
Rs. 7,804-76 Ps, 

6. In the counter, however, the 
demand is put at Rs, 14,133-75 ps. the 
aa up of this demand is shown as fol- 
ows:— 


(4) Rs. 9,361/~ as the issue price of 
the total quantity of short lifted quota 
of liquor amounting to 2,300 litres. The 
petitioner’s deposit of Rs. 3,100/- was ad- 
justed towards the said amount due leav~ 
ing a balance of Rs. 6,261/-, 


(2) The total amount due towards 
rental is shown to be Rs. 7,872-75 ps, 


(P It is to challenge the said de~ 
mand that the writ petition has been fl- 
ed. A writ of certiorari is sought to quash 
the said demand notice, 


8. The first contention of the 
learned Advocates for the petitioner was 
that there is no provision to collect issue 
price for the unlifted quota of liquor 
aiter the period of the contract is over, 
The contention was that the only remedy 
available to the department for the rc- 
covery of such amount is under Rule 15 
of the Andhra Pradesh Excise (Arrack 
Retail Vend Special Conditions of Licen- 
ces) Rules, 1969 hereinafter called the 
Retail Vend Rules. It was submitted that 
such a recovery is confined to the amount 
of deposit made and no more, 


9. In order to appreciate the im~ 
plications of this contention, it is neces- 
sary to read a few provisions of the 
Andhra Pradesh Excise Act, 1968, refer- 
red to hereafter as ‘Act’ and the Retail 
Vend Rules and the Retail Rules. 


10. Section 17 of the Act enacis 
that the Government may, subject to such 
conditions as they may deem fit to im- 
pose, grant for a fixed period to any per+ 
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son, at any place a lease jointly or seve-~ 
rally for the supply, manufacture or sale 
of any intoxicant, 


11. The explanation states that a 
lease shall not take effect until the lic- 
ence is issued under the Act, 


= IB Section 21, which is a charg- 
ing section then enjoins that the Gov= 
ernment may levy an excise duty on any, 
excisable article manufactured or pro~ 
duced in the State at such rate not ex- 
ceeding the rates mentioned in the sche- 
red aS may be specified in the notifica-~ 
on. 

13. Section 22 then lays down the 
modes of levying duties. Clause (a) of that 
section enacts that the excise duty under 
Section 21 shall be levied rateably on the 
quantity of any excisable article produc~< 
ed or manufactured in or issued from a 
distillery, brewery or manufactory or 
warehouse or imported into the State, 


14. Section 65 relates to recovery 
of Government dues. In so far as it is re- 
levant it reads: 

"(1) The following moneys, namely: 

{a) all excise revenue, 


= (b) any loss that may accrue when, 
in consequence of default, a lease under 
Section 17 has been taken under manage~ 
ment by the Collector, or has been resold 
by him. ` 

_ (c) amounts due to the Government 
by any person on account of any contract 
relating to the excise revenue, and 

(d) s Ks g 
may be recovered from the person prima= 
rily liable to pay the same or from his 
Surety as if they were arrears of land 
revenue,” 

15. The schedule ‘referred to in 
Section 21 (1) of the Act is attached to 
the Act at the end. Serial No. 1 relates 
fo arrack. In column 3, the mode of levy~ 
ing duty reads: 

_. On the quantiy issued from the dis- 
fillery or warehouse,” 


16. We then proceed to read some 
of the Rules of the Andhra Pradesh, Ex~ 
cise (Lease of Right to. Sell Liquor in Re~- 
tail) Rules, 1969, referred hereafter as 
Retail Rules. 

17. Rule 3 provides that every 
fease of right to sell liquor in retail shall 
be granted by auction. The lease shall 
‚ordinarily be for a period of ona excise 
. year. 

18. Sub-rule (2) further provides 
that the Commissioner shall be compe- 
tent to fix the minimum guaranteed 
quantity that should be sold in the case 
of the arrack shops in every excise year 
sat from other things mentioned there- 


19. Rule 10 prescribes the mode 
, and the officers authorised to conduct 
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auction. According to it the auction shall 
be conducted by bids on submission of 
tenders. 

20. Rule 13 then relates to sub= 
mission of tender and bidding. 
eh Rule 15 pertains to signature 
in the register. It directs the auctioning 
authority to obtain in the register the 
signatures of the bidders referred to 
therein, 

22. We then come to Rule 16. It 
states that the auction purchaser shall 
pay 2% of the annual rental as earnest 
money together with one month’s rental 
on the day of the auction immediately 
after the acceptance of tender or bid as 
the case may be, The earnest money and 
one month’s rental shall be in addition to 
the rental deposit required in Rule 18, In 
case of failure to remit the earnest money 
and one month’s rental on that day, the 
shop or group of shops shall be re-auc- 
tioned. 

236 Rule 17 relates to cancellation 
of auction or re-auction, 


24. Rule 20 pertains to re-auction 
in the case of failure fo deposit moneys. 
In case of failure to pay the deposit or 
advance money - within the specified 
period, the auction shall be cancelled. The 
earnest money and any amount deposited 
under Rules 16 and 18 shall be forfeited 
and the right of sale shall be re-auction~ 
ed at the risk of the original auction 
purchaser who shall be liable in respect 
of the lease till the auction purchaser in 
the re-auction takes it over, 


25. Sub-rule (2) enacts that if the 
re-auction results in monetary loss or if 
the right remains unsold for want of bid~ 
ders, the original auction purchaser shall 
be liable to indemnify the Government 
for the resultant loss, 

26. We then proceed to read some 
of the Rules of Retail Vend Rules, 

Zia Rule 7 enacts that the licen- 
sea shall purchase arrack from the distil- 
jery etc, and shall pay at the distillery 
ete, issue price, as notified by the Commis- 
sioner from time to time, 

28. Rule 11 then enjoins that the 
licenseas permitted to draw arrack shall 
remit the duty leviable cost of arrack and 
sales tax into the Government treasury. 

29. We then come to the more re- 
levant Rule for our purposes, 1e., Rule 
15, We would like to read it in so far as 
it is relevant: 


(1) No licensee shall purchase ar- 
rack less than the specified minimum 
guaranteed quantity in any month, If in 
any month, quantity less than the mini- 
mum guaranteed quantity fixed for that 
month is drawn at the end of that month 
issue price to the extent of deficit pur- 
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chase shall be deducted from the advance 
money paid by the licensee under the 
minimum quantity of arrack guaranteed 
by him, and the licensee shall be called 
upon to indemnify the amount so ad- 


justed by the end of the succeeding month .- 


in which short drawn quantity had oc- 
curred : 


Provided that the Excise Superinten- 
dents may permit the licensee to lift the 
short drawn minimum guaranteed quan- 
tity of the previous month in the suc- 
ceeding month for special reasons except 
for the month of September, unless the 
licensee has committed default in lifting 
the minimum guaranteed quantity for 
two successive months: 


Provided further where the Commis- 
sioner deems it necessary to permit a 
shop keeper to draw the deficit quantity 
short drawn in any month in the subse- 
quent months, he shall obtain the prior 
approval of the Government for granting 
such permission, 

(2) Where a licensee fails to lift the 
arrack as permitted by the Excise Super- 
intendent or to indemnify the advance 
amounts so adjusted by the end of the 
succeeding month in which the short dra- 
wal of quantity had occurred, the right 


acquired by the defaulting licensee shall. 


be re-auctioned forthwith. 

(3) : : . 

(4) The successful purchaser of an 
arrack shop shall, before obtaining a lic- 
ence, intimate the concerned Excise Su- 
perintendent in writing his distribution 
for each month of the minimum quantity 
of arrack guaranteed as per the require- 
ments. The Excise Superintendent shall 
be competent to revise the distribution so 
made by the auction-purchaser before the 
issue of licence and not during the course 
of the year and his decision shall be bind- 
ing on the auction-purchaser.” 


30. Form AS-IJI referred to in 
Rule 7 (2) is prescribed for the indent for 
issue of arrack. Apart from other things, 
column 9 mentions issue price. 


31. These then are the provisions 
of law with which we are concerned. 
They make out a scheme as to how the 
arrack shops are to be auctioned and 
leased out, It is in the background of this 
scheme that we have to understand the 
import of Rule 15 of the Retail Vend 
Rules. It is seen that under Rule 3 (2) of 
the Retail Rules, the Commissioner be- 
fore the publication of the auction notice 
would fix the minimum guaranteed quan- 
tity of liquor that should be sold in the 
excise year for which the auction is held. 
The auction purchaser thus enters into a 
contract agreeing to sell the said mini- 
mum guaranteed quantity for the excise 
year. And under Rule 15 (4) the auction- 
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purchaser is required to intimate the Ex- 
cise Superintendent how he would lift 
the minimum guaranteed quantity during 
the course of the year. The distribution 
for each month of the said quota has to ' 
be intimated. The Excise Superintendent, 
however, is competent to revise the inti- 
mated distribution for each month of the 
auction-purchaser. His decision is final. 
The licensee thereafter has to necessarily 
purchase the monthly quota so intimated 
or determined. In case he fails to lift 
such minimum guaranteed quantity in 
any month, at the end of that month 
issue price of deficit purchase shall be 
deducted from the advance money paid 
by the licensee and the licensee shal] be 
called upon to replenish the amount so 
adjusted by the end of the succeeding 
month, The Excise Superintendent and 
the Commissioner in certain cases can 
permit the licensee to lift subsequently 
the short-drawn quantity of liquor in 
any month. Where the licensee fails to 
lift the arrack as permitted by the Excise 
Superintendent or to indemnify the ad- 
vance amount adjusted as above, the 
shops shall be re-auctioned forthwith. 
Thus the re-auction is permissible only 
in two cases: (1) When the licensee fails 
to take advantage of permission granted 
by the Excise Superintendent, and (2) 
where he fails to indemnify the advance 
amount adjusted as indicated above. 


_ 32. The adjustment of the issue 
price of the deficit purchase, it is seen, is 
possible during the subsistence of the 
contract under Rule 15 (1) of the Retail 
Vend Rules. 


33. In case where in spite of the 
fact that the licensee has during the 


- course of excise year had short-lifted the © 


quota in one or more months but the au- 
thorities fail to adjust the issue price of 
the short-lifted quota towards the ad- 
vance money or they fail to re-auction 
forthwith in cases where although per- 


‘mission was granted by the Superinten- 


dent to lift the quota in the succeeding l 
month or the licensee had failed to in- 
demnify the advance amount so adjusted, 
have the authorities no remedy after the 
conclusion of the contract to fecover the 
issue price of the short-lifted quota? The 
answer obviously depends upon the ques- 
tion whether Rule 15 provides an exclu- 
sive remedy of adjustment and no more. 
We do not find any words in Rule 15 
which would indicate that the adjustment 
is the only and exclusive remedy for re- 
covery of issue price of the short-lifted 
quota. If it is borne in mind that the mo- 
ment the licensee fails to (sic) (lift?) the 
minimum guaranteed quantity he commits 
a breach of contract. The minimum gua- 
ranteed quantity is determined at two 
levels. Firstly it is determined for the 
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whole Excise year. And secondly the mi- 
nimum guaranteed quantity for the excise 
year is spread over the 12 months of the 
excise year and for each month a specific 
Minimum guaranteed quantity is fixed. 
If the licensee does not lift the quota in 
a month and the Government adjust the 
issue price of such short-lifted quota out 
of the advance amount the Government 
will ask the licensee to replenish the ad- 
vance amount to that extent. Suppose the 
amount is so replenished but again the 
quota is not fully lifted thus the process 
of replenishing the advance may go on 
throughout the year, then how can it be 
said that the liquidated damages are not 
fixed for the entire quantity originally 
fixed for the excise year. If they are so 
fixed for the entire quota for the entire 
excise year then the damages so fixed by 
the parties can be recovered even after 
the conclusion of the excise year. 


34. It is true that Rule 15 (1) uses 
the word ‘shall’ which prima facie is an 
imperative word when it directs that the 
issue price of the short-lifted monthly 
quota is to be deducted from the advance 
money paid by the licensee, But if- one 
looks to the two provisos of Rule 15 (1), 
then it becomes plain that the word 


‘shall’ is in reality not an imperative 
word but is only permissive. The two 
provisos, it may be recalled, empower 


the Excise Superintendent and the Com- 
missioner to extend the time in certain 
cases to lift the short-drawn quota in 
subsequent month or months. When the 
short-drawn quota can be so lifted sub- 
sequently under the provisos, then it 
would only mean that the word ‘shall’ 
employed in sub-rule (1) is only an en- 
abling one and not obligatory. 


35. We are not concerned in 
these cases to construe sub-rule (2) in 
order to find out as to whether the word 
‘shall’ used in reference to re-auction is 
a compelling word or that is permissive. 
We therefore refrain from expressing any 
opinion in regard to the nature of the 
use of the word ‘shall’ in sub-rule (2). 


36. Now, if the licensee commits 
a breach of contract during the subsist- 
ence of the contract by violating any 
term of the contract, then the other party 
has two courses available to him. If the 
breach of the contract is in reference to 
essential term of the contract, he can 
either determine the contract or claim 
damages for such breach of the contract. 
What follows therefore is that in all 
cases where after the licensee has failed 
to lift the minimum guaranteed quantity 
in a given month, if no adjustment is 
made of the issue price of such short-~ 
lifted quota from the advance money, it 
only means that although a breach has 
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been committed and consequently a lic- 
ensee has made himself liable for dama- 
ges, the other party, i.e., the Government 
has not availed of the remedy of recover- 
ing the damages by adjusting it towards 
the advance money paid by the licensee. 
We fail to see as to how the liability to 
pay the damages which arose out of 
breach of contract or the right to recover 
damages on account of such breach ac- 
crued to the Government came to an end 
merely because the Government failed 
to adjust the amount of damages towards 
the advance ‘money immediately and 
failed to call upon the licensee to re- 
plenish the advance money. to that exa 
tent, The sub-rule (1) if read as permis- 
sive, then it is possible for the Govern- 
ment to adjust the issue price of the 
short-lifted quota for the whole year to- 
wards the advance money even after the 
contractual excise year is over. We can- 
not find any limitation in Rule 15 (1) on 
the right of the Government to recover 
damages arising out of a breach of con 
tract committed by the licensee. Such 
recovery of damages can be either by 
adjustment towards advance money as 
per sub-rule (1) and calling upon the de-: 
faulter licensee to replenish the advance 
money or under the general law by ad- 
justing the loss sustained by the Govern- 
ment towards the advance money in the 
hands of the Government and then set 
a claim for the balance, if any. When 
once it is conceded- that under Rule 15 
liquidated damages as prescribed in the 
contract can be recovered by adjustment, 
we fail to see on what ground it can be 
urged that the damages for breach of 
contract cannot be recovered after the 
contract is concluded. One cannot apply 
one test under Rule 15 and another after 
the conclusion of the contract. There are 
no words to suggest in Rule 15 that since 
the only mode of recovery is by adjust- 
ment, no other remedy for recovery of 
damages is available. We are therefore 


‘satisfied that there is no substance in the 


first contention. 


37. In C. C.C, A. No. 10 of 1968, 
dated 30-11-1970 M. Krishna Rao, J. was 
concerned with somewhat similar ques- 
tion. The licensee falied to draw the 
minimum guaranteed quantity. The value 
of the deficit was adjusted from out of 
the deposit with the Government. For 
recovery of the balance proceedings 
under the Madras Revenue Recovery Act 
were started. It was held that the autho- 
rities are no doubt entitled to fix a cer- 
tain amount as liquidated damages in 
case of breach on the part of the licensee 
to lift the minimum guaranteed quantity. 
It was further held that the issue price 
of the liquor may be taken as a reason- 
able compensation payable by the licen- 
see, It was, however, held that unless 
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the Government is able to establish that 
they suffered a total loss by not- being 
able to dispose of the said liquor, they 
are not entitled to cullect the issue price 
from licensees. 

38. It will immediately be seen 
that the learned Judge agreed with the 
view that under Rule 15 the liquidated 
damages, i.e., issue price of the short- 
lifted quota which is a reasonable com- 
pensation fixed by the parties can be ad- 
justed. It was further held that the 
balance of the. issue price of the short- 
lifted quota can also be recovered afier 
the conclusion of the contract. But in 
such a case, the Government must take 
steps to mitigate the damages by selling 
the short-lifted quota. In regard to this 
part of the judgment, we will deal with 
it at the appropriate stage. What is, how- 
ever, plain is that the Governments 
right to recover liquidated: damages by 
adjustment under Rule 15 without being 
required to establish the efforts made to 
mitigate the damages is recognised. The 
right to recover the balance of liquidat- 
ed damages after the conclusion of con- 
tract is also recognised. To that extent 
then the judgment supports the view 
which we have taken. 

39. In Writ Appeal No. 136 of 
1972, D/- 26-4-1973 (Andh. Pra.), a Divi- 
sion Bench consisting of M. Krishna Rao 
and G. Venkatrama Sastry, JJ. firstly 
held that 

“so long as Rule 15 is valid in the 
sense that it is not unconstitutional or 
ultra vires, it should be implemented 
without reference to any consideration 
of the ordinary law of damages.” 


40, It was further observed that 
“in the context of Rules 15 and 16 it has 
to be inferred that Rule 15 recognises the 
right of the Government as a contracting 
party to recover damages against the 
licensee in case of breach on the part of 
the licensee in lifting the minimum gua- 
ranteed quantity. The mode of recovery 


alone is provided by method of adjust- — 


ment. Hence while holding that Rule 15 
is valid, we hold that as a matter of in- 
terpretation of the said Rule it merely 
provides for a right in favour of the Gov- 
ernment to recover damages liquidated as 
equivalent to cost price of liquor.” 


At, The learned Judges then said: 


“It is always open to the parties to 
fix the quantum of damages which is 
known as liquidated damages in the event 
of a breach of the contract and if the 
amount so fixed is reasonable, it may be 
claimed in the event of breach. This 
principle is laid down in Section 74 of 
the Contract Act.” 


42. The learned Judges however, 
felt that 
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“since the Government has realised 
the full value of the minimum guaranteed 
quantity in the present case from the 
petitioner himself, the Government had 
no right ta recover the sum over apain.” 


43. It will be plain that the right 
to recover the liquidated damages both 
under Rule 15 as well as subsequent to 
the conclusion of the contract for short 
lifted quota in the form of its issue price 
is conceded by the said judgment. 


44, We are however, bound to 
point out as a fact that in that case the 
short-lifted quota was in fact not lifted 
in the succeeding months according to 
Rule 15. The licensee had drawn in suc- 
ceeding months in view of his require- 
ment or indented liquor in larger quan- 
tity than what was fixed as the minimum 
guaranteed quantity for those months. 
This is entirely different from saying 
that the short-drawn quota; ie, the 
quota drawn shorter than the minimum 
guaranteed quantity is drawn with the 
permission of the Excise Superintendent 
or the Commissioner as the case may be 
in subsequent months. In view of this 
particular fact it became necessary both 
for the single Judge as well as for the 
Bench to consider the law relating to the 
recovery of liquidated damages. 


45. In W. P. No. 428 of 1972 
(Andh. Pra.), Aladi Kuppuswami, J. re- 
ferred to the abovesaid two judgments 
and observed that he was not inclined to 
share the view and said: 


“The issue price can be said to be in 
the nature of liquidated damages fixed 
in the event of breach and do not wish 
to base my judgment on the ground that 
the Government has not taken any steps 
to mitigate the damages. I rest my deci- 
sion solely on the ground that the remedy 
of the-Government is either to proceed 
under Rule 15 or to claim damages for 
breach of contract under the ordinary 
law. Rule 15 only provides for certain 
remedies, in the case of default on the 
part of the petitioners to lift the parti- 
cular quantity. The rule has to be con- 
strued strictly and the authority of the 
Government must be limited to the exer- 
cise of those remedies which are provid- 
ed under the Rule. If it seeks remedies 
other than those provided by the rule it 
oe k rely on the-ordinary law of con- 
ract.” 


46. A reading of the said judg- 
ment makes it clear that while adjust- 
ments under Rule 15 can be made and 
the licensee called upon to replenish the 
advance amount, the said rule, however, 
does not authorise the Government to 
collect the full value of the liquor which 
the licensee failed to lift. After adjust- 
ment, if any balance of liquidated dama- 
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ges is left to be recovercd, the Govern- 
ment ran seek the ordinary remedy and 
it has to rely on the law of the contract. 
Since it was not shown that the Govern- 
ment has suffered any damage because 
oJ short lifting of the quota, it would not 
be justified in demanding the amount 
which it did. The learned Judge, how- 
ever, did not agree with the view that 
the issue price is in the nature of liqui- 
dated damages fixed in the event of a 
breach. He alco did not desire to base 
his judgment on the ground that the 
Government has not taken any steps to 
mitigate the damages, 


47, We are unable to agree with 
the view that the issue price cannot be 
said to be fixed in the nature of liqui- 
dated damages in the event of a breach. 
Rule 15, which is a part of the contract, 
so fixes the liquidated damages. The 
fixation in our view, is not only. meant 
for the purpose of the remedy avail- 
able under Rule 15 but is also meant 
for the purpose of recovery of com- 
pensation even under another remedy 
under the ordinary law for recovery of 
damages. In that respect, we find our- 
selves in agreement with the earlier re- 
ferred to two decisions of this court. In 
regard to mitigation of damages even in 
a case of liquidated damages, we would 
express our views at the appropriate 
stage. 

- 48, We finally come W. P. No. 
5603 and 5770 of 1972, D/- 2-11-1973 
(Andh. Pra.). These judgments are given 
by Kondaiah J. 

49, The learned Judge held that 
Rule 15 provides for deducting from the 
advance amount the issue price to the 
extent of the deficit purchase for any 
particular month and for indemnifying 
the amount so adjusted by the end of 
the succeeding month. He therefore held 
that 

tit is not permissible for the State 
Government to contend that it is autho- 
rised to collect the issue price of the 
entire quantity of the unlifted arrack for 
the year.” 


50. With due respect to the learn- 
ed Judge, we find it difficult to share his 
view for the reasons which we have al- 
ready given. 


51, The learned Judge then consi- 
dered the question whether the impugn- 
ed demand can be validly raised under 
Section 65 of the Act. He was of the 
opinion that Section 65 does not apply to 
a demand of this character and conse- 


quently found it difficult to sustain the 


notice of demand. 
52. With regard to the question 


relating to Section 65 of the Act, we 
would consider it a little later on. 
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oa, What is manifest from wihat 
is Said above is. that except Kondaiah J., 
in all other cases of this Court, it was 
held that even after the expiry of the 
excise year the Government can rezover 
damages for short-lifted quota at the 
rate of the issue price and we feel that 
the said decisions take the correct view. 


54. The question then arises as to 
whether to a claim of damages after the 
expiry of the excise year. Section 74 of 
the Contract Act applies and if so what 
then are the other remedies available to 
the Government to recover such dama- 
ges. Before we deal with the question of 
remedies it is necessary to emphasise the 
difference, obvious though it is, between 
the right to recover the damages for 
breach of contract and the remedies 
available to the Government for the re- 
covery of the same, 


55. We then come to Section 74 
of the Contract Act. A careful reading of 
that section would indicate, as the margi- 
nal note seems to make out, that the 
section applies to a contract where’ a 
penalty is stipulated by way of compen- 
sation for breach of contract. The section 
provides for two types of cases. Firstly 
a case in which a sum is named as the 
amount to be paid by way of compensa- 
tion in case of breach. Secondly a case 
where the contract contains any other 
stipulation by way of penalty for a 
breach of contract. The disjunctive word 
‘or’ makes it plain that both the situa- 
tions which though have been alterna- 
tively mentioned are given the same 
treatment by the Section. The words 


-“any other stipulation by way of penalty” 


following the words “if a sum is named 
in the contract etc.’ make it manifest 
that the sum so named may also amount 
to penalty in certain cases. In other 
words where the amount named is the 
result of the genuine pre-estimate of 
damages, to use the illuminating phrase 
of Lord Dunedin, then Section 74 has no 
application to such a case and conse- 
quently the Court has no jurisdiction to 
determine a reasonable compensation by 
reducing the amount so fixed. The inno- 
cent party will be entitled to ‘no more 
and no less’ than the sum so named. 


If the Court on the other hand 
reaches the conclusion that the sum so 
named is not a genuine pre-estimate of 
damages, then it would be a case of 
penalty coming under Section 74 of the 
Contract Act and the Court can award 
reasonable compensation ‘whether or not 
actual damages or loss is proved to 
have been caused’ by the breach of con- 
tract. Thus a sum named may be in the 
nature of a threat held over the other 
party in terrorem, a security to the pro- 
misee that the contract will be perform- 


1974 


ed. A sum of this nature is called penalty 
and is subjected to Section 74. In such 
cases, the penalty covers but does not 
assess the damages. 

56. It is now fairly settled that 
the onus of showing that the specific sum 
named in the contract is a penalty lies 
upon the party against whom an action 
is taken for its recovery. See Robophone 
Facilities Ltd. v. Blank, (1966) 1 WLR 
1428 at p. 1447. 

57. In so enacting Section 74 and 
giving a uniform treatment to the above- 
said two types of contracts wherein a 
particular sum is mentioned, the legisla- 
ture has removed much of the cob-web 
of case law and situations decided by 
English Courts in this regard. It avoids 
all the technicalities involved in England 
in the application of the equitable prin- 
ciple enjoining the Courts to strike down 
the penal clauses. Thus the Courts have 
now the full powers to do justice be- 
tween the parties in all such cases, But 
the question still remains in such cases 
as to whether a stipulation in a contract 
amounts to penalty or liquidated dama- 
ges in the sense that the parties have 
arrived at the amount as a genuine pre- 
estimate of damages. 


58. However, when a question 
arises whether a sum stipulated to be 
payable under a contract is liquidated 
damages for a breach of that contract 
or some part of it or is a penalty attach- 
ed to the breach, we think that, by now 
there is ample guidance in both the Eng- 
lish as well as Indian authorities to de- 
cide between the two alternatives. The 
appropriate tests have been worked out 
in a number of leading cases and, if we 
may say so, they are effectively and con- 
veniently brought together in the speech 
of Lord Dunedin in Dunlop Pneumatic 
Tyre Co. Ltd. v. New: Garage & Motor 
Co. Ltd., (1915 AC 79). 

59. Lord Dunedin stated succinct- 
ly the various propositions deducible 
from the authoritative decisions as. fol- 
lows: ‘ 

"1. Though the parties to a contract 
who use the words ‘penalty’ or ‘liquidat- 
ed damages’ may prima facie be supposed 
to mean what they say, yet the expres- 
sion used is not conclusive. The Court 
must find out whether the payment sti- 
pulated is in truth a penalty or liquidated 
damages, This doctrine may be said to be 
found passim in nearly every case. 

2. The essence of a penalty is a pay- 
ment of money stipulated as in terrorem 
of the offending party; the essence of 
liquidated damages is a genuine covenant- 
ed pre-estimate of damage (Clydebank 
Engineering and Ship-Building Co. v. 
Don Jose Ramos Yzquierdoy Castaneda, 
(1905 AC 6), 
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3. The question whether a sum sti- 
pulated is penalty or liquidated damages 
is-a question of construction to be decid- 
ed upon the terms and inherent circum- 
stances of each particular contract, judg- 
ed of as at the time of the making of the 
contract, not as at the time of breach 
(Public Works Commr. v. Hills, (1906 AC 
368)) and Webster v. Bosanquet, (1912 
AC 394). 

4. To assist this task of construction 
various tests have been suggested, which 
if applicable to the case under conside- 


-ration may prove helpful, or even con- 


clusive. Such are: 

(a) It will be held to be penalty if 
the sum stipulated for is extravagant 
and unconscionable in amount in compa- 
rison with the greatest loss that could 
conceivably be proved to have followed 
from breach (Illustration given by Lord 
Halsbury in Clydebank Case, (1905 AC 6).) 


(b) It will be held to be a penalty 
if the breach consists only in not paying 
a sum of money, and the sum stipulated 
is a sum greater than the sum which 
ought to have been paid (Kemble) v. 
Farren, (1829, 6 Bing 141). This though 
one of the most ancient instances is truly 
a corollary to. the last test.'Whether it 
had its historical origin in the doctrine 
of the common law that when A promis- 
ed to pay B a sum of money on a cer- 
tain day and did not do so, B could only 
recover the sum with, in certain cases, 
interest, but could never recover further 
damages for non-timeous payment, . or 
whether it was a survival . of the time 
when equity reformed unconscionable 
bargains merely because they were un- 
conscionable, a subject which much exer- 
cised Jessel, M. R. in Wallis v. Smith, 
(1882) 21 Ch D 243 is probably more 
interesting than material. 

(ec) There is a presumption (but no 
more) that it is penalty when ‘a single 
lump sum is made payable by way of 
compensation on the occurrence of one 
or more or all of several events, some of 
which may occasion serious and others 
but trifling damage’ (Lord Watson in 
Lord Elphinstone v. Monkland Iron and 


‘Coal Co., (1886) 11 AC 332). 


On the other hand: 


(d)} It is no obstacle to the sum sti- 
pulated being a genuine pre-estimate of 
damage, that the consequences of the 
breach are such as to make precise pre- 
estimation almost an impossibility. On 
the contrary that is just the situation 
when it is probable that pre-estimated 
damage was the true bargain between the 
parties (Clydebank’s Case, Lord Halsbury 
(1905 AC 6), Webster v. Bosanquet, Lord 
Mersey (1912 AC 394 at p. 398)). 


60. The said decision has been ap- 
proved and followed in Bridge v, Camp- 
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bell Discount Co. Ltd., (1962) 1 All ER 
385. Lord Redcliffs said: 


“My Lords, when a question arises 
whether a sum stipulated to be payable 
under a contract is liquidated damages 
for a breach of that contract or some 
part of it or is a penalty attached to the 
breach J think that, by this date, there 
is ample guidance in the authorities how 
to decide between the two alternatives. 
The appropriate tests have been worked 
out in a number of leading cases and, as 
we know, they are conveniently brought 
together in the speech of Lord Dunedin 
in (1915 AC 179). I believe that the line of 
demarcation is drawn in its simplest 
form (as Lord Dunedin himself said in 
1906 AC 368 at p. 375) if one says that a 
sum cannot be legally exacted as liqui- 
dated damages unless it is found to 
amount to ‘a genuine pre-estimate of’ 
damages (to use the phrase originated by 
Lord Robertson in 1905 AC 6 at p. 19). If 
it does not amount to such a pre-estimate, 
then it is to be regarded as a penalty, 
and I do not myself think that it helps to 
identify a penalty to describe it as in the 
nature of a threat ‘enforced in terrorem’ 
(to use Lord Halsbury Phrase in (1886) 
11 AC 332 at p. 348). I do not find that 
the description adds anything of sub- 
stance to the idea conveyed by the word 
‘penalty’ itself and it obscures the fact 
that penalties may quite readily be 
undertaken by parties who are not in the 
least terrorised by the prospect of having 
to pay them and yet are as I understand 
it, entitled to claim the protection of the 
court when they are called on to make 
good their promises,” 


61. V. G Ramachandran in his 
Book on “The Law of Contract of India,” 
Volume II page 1656 referring to Mahadeo 
Prasad v. Siemans (India) Ltd., AIR 1934 
Cal 285 and Balaji v. Sukamiya, AIR 1923 
Nag 98 stated the requirements of Sec- 
tion. 74 as follows: 


(i) that the plaintiff must prove his 
damages in general sense; 

{ii} any estimated stipulation in the 
contract as to damages will itself be of 
evidentiary proof; 

(iii) in the absence of any other evi- 
dence the evidence in (ii) above will be 
deemed sufficient; 


(iv) nevertheless this will not be con- 
clusive evidence for the court can yet 
consider if the amount is excessive, penal 
and unjust. It is then open to the court 
to fix a reasonable amount as damages; 


(vy but if other evidence shows that 
the stipulated damage is fair and that the 
actual damages may even be above that 
figures the court will abide by the stipu- 
lation in the contract, R 


— 
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(vi) where the stipulation is unrea~ 
sonable the plaintiff will have to indepen- 
dently prove the damages he is entitled 
to. One way to consider is that the penal~ 
ty clause is the maximum damages par- 
ties contemplated but this does not pre« 
vent the aggrieved party to prove the 
quantum of damages he is entitled to.” 


62. To this we must add that the 
words 


“whether or not actual damage or 
n is proved to have been caused there~« 
y 


ought not to be ignored. It is useful to 
note the difference in the language of 
Section 73 and Section 74 in this regard, 
Whereas in Section 73 it is said “Com~« 
pensation for any loss or damages caused 
to him thereby”, Section 74 uses the 
words extracted above. The differences in 
the language of the two Sections is too 
patent to require any elaboration. What 
Should follow from these words of Sec- 
tion 74 is that if legal injury by breach 
of contract is once proved, then the 
Court in cases of penalty within the 
limits of the sum named can award rea« 
sonable compensation, although no actual 
loss of damage has been proved because 
of breach of contract. Section 74 postu- 
lates ‘reasonable compensation’ not ex- 
ceeding the sum named. The only restric-~ 
tion is that the court cannot decree 
damages exceeding the amount previous« 
ly agreed upon by the parties, The dis- 
cretion of the court in the matter of re- 
ducing the amount of damages agreed 
upon is left unqualified by any limitation 
though of course the expression ‘reason~ . 
able compensation’ used in the section 
necessarily implies that the discretion so 
vested must be exercised with due care, 
caution and on sound principles. What 
follows is that ‘reasonable’ compensation 
is a question of fact and has to be decid- 
ed in the light of facts and circumstances 
of each case. It is, however, manifest 
that if there is a penal provision against 
default some compensation under Section 
74 has to be given irrespective. of the fact 
whether damage has been actually suffer~ 
ed or not. We are fortified in this view 
by a decision of the Madras High Court 
in Muthukrishna v. Sankralingam, (1913) 
ILR 36 Mad 229 (FB), 


63. To put it in other words, in 
practice it may frequently happen that 
a person suffers no damage at all as a re- 
sult of a breach of contract: and in that 
event he cannot recover substantial da- 
mages from the person guilty of breach 
of contract; nevertheless the innocent 
party is entitled to what is known as 
‘nominal’ damages as a recognition of the 
fact that the guilty party has technically 
broken the contract. This it will be seen, 


-~ 
—_ 
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is covered by the expression ‘reasonable 
compensation’ used in Section 74. 


64, The question regarding the 
mitigation of damages in case of contract 
of the nature with which we are con- 
cerned does not arise for decision in this 
case. In the view which we are taking in 
these cases, we do not feel called upon 
to deal with such question. It is plain, 
however, that as and when it arises and 
assuming further that it arises also in 
cases falling under Section 74, its pur- 
pose will be only to determine what the 
reasonable compensation would be in a 
given case. Whether the innocent party 
has failed to take a reasonable opportu- 
nity of mitigation is a question of fact 
dependent upon the circumstances of 
each case. But the burden of proving such 
failure on the part of the Government 
rests upon the guilty party. (See Payzu 
Ltd. v. Saunders, (1919) 2 KB 581). 


65.. Such a burden to discharge is 
by no means a light one, for that would 
be a case where a party already in breach 
of contract demands a positive action 
from one who is innocent of blame for 
the breach of contract. The innocent 
party at the most is expected to act as a 
reasonable person but it is not certainly 
expected of him to risk the correct sup- 
ply of liquor to all those to whom it has 
agreed to supply or on that account to 
embark upon or get involved in litigation 
with a view to mitigate its loss. In an 
appropriate suit where such a question 
may arise, the Court can always decide 
the same in accordance with law. That 
question, however, cannot be considered 
in a proceeding under Article 226 of the 
Constitution obviously because ordinarily 
the High Court would not embark upon 
an enquiry into such a disputed and 
somewhat complicated question of fact. 

66. The following therefore is the 
result of the foregoing discussion: 

(1) Issue price of the liquor which is 


fixed as the compensation for short lift- 


ed quota is liquidated damages. 


(2) During the subsistence of the 
contract under Rule 15 of the Retail Vend 
Rules, the Government can adjust the 
issue price of the short lifted quota to- 
wards the advance money in deposit with 
the Government and such an adjustment 
would amount to the payment of liqui- 
dated damages for breach of contract in 
not lifting the minimum guaranteed 


quantity as per the agreement. 


(3): If for any reason at the end of the 
excise year or of the contract the full 
agreed quota of liquor is not lifted and 
the Government has failed to take any 
action under Rule 15 of the Retail Vend 
Rules, even then the Government is en- 
titled to set off the amount of compen- 
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sation calculated at the rate of issue 
price for the quantum of liquor short lift- 
ed. Such a course even-if falis outside 
the provisions of Rule 15 of the Retail 
Vend Rules, the Government is entitled 
to such a course under the common law. 


(4) After set off as above, if any, the 
amount of compensation calculated at the 
rate of the issue price for the short-lifted 
quota, the Government has, according to 
the contract, a right to recover the com- 
pensation from the licensee who commit- 
ted the breach. Even if such a claim does 
not strictly come under Rule 15 of the 
Retail Vend Rules, even then under the 
common law and subject to Section 74 
of the Contract Act, the Government is 
entitled to recover such liquidated da- 
mages. 


(5) It has to be decided in each case 
in the light of facts and circumstances of 
the case whether the stipulation to pay a 
certain sum by way of compensation is 
genuine  pre-estimated damages for 
breach of contract or it is so excessive 
and unreasonable as to amount to penal- 
ty. In the first case the Government will 
be entitled to no more and no less than 
the amount so stipulated. In the second 
case, the Gevernment will, in any case, 
be entitled to a reasonable compensation 
to be determined according to the facts 
and circumstances of each case. It is thus 


a question of construction to be decided]. 


upon the terms of each particular con- 
tract judged as at the time of the mak- 
ing of the contract, not as at the time of 
the breach. 


(6) The burden of proving that a 
stipulated sum of money by way of com- 
pensation for a breach of contract is in 
truth and reality a penalty lies upon the 
defaulting party. Such a burden is not 
lightly to be treated as discharged. 


67. It is held in the following 
case that an agreement for supply of 
electricity with a provision imposing 
minimum annual charge irrespective of 
whether electricity is consumed or not is 
legal and not a penalty clause within the 
meaning of Section 74 read with Section 
73 of the Contract Act. Vide Natesa Chet- 
tiar: v. Madras State Electricity Board, 
(1969-1 Mad LJ 69). i 


68. In Fate Chand v. Balkishan 
Dass, (AIR 1963 SC 1405), the Supreme 
Court had to consider two questions: (1) 
Whether the plaintiff was entitled to for- 
feit the earnest money on the default 
committed by the buyer and (2) Whether 
the plaintiff was entitled to forfeit the 
sum of Rs. 24,000/- paid by the buyer 
and whether such forfeiture was recog- 
nised by tbe contract. The Supreme 
Court held that the plaintiff was entitled 
to forfeit Rs. 1,000/-. But regarding 
Rs. 24,000/- it was held since it was not 
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earnest money the question will have to 
be considered under Section 74 of the 
Contract Act. It was held: 

“In all cases therefore where there 
is a stipulation in the nature of penalty 
for forfeiture of an amount deposited 
pursuant to the terms of contract which 
expressly provides for forfeiture the 
Court has jurisdiction to award such sum 
only as it considers reasonable, but not 
exceeding the amount specified in con- 
tract as liable to forfeiture.” 


69. It is clear from a careful 
reading of this judgment that the stipu- 
lation was held to be a penalty. A rea- 
sonable compensation therefore within 
the limit of the amount so stipulated was 
awarded by the Supreme Court. The case 
clearly established that even in a case 
where no actual damage or loss is proved, 
even then the innocent party would be 
entitled to a reasonable compensation. 


70. In H. C. Mills v. Tata Air- 
craft, (AIR 1970 SC 1986) two questions 
were argued: (1) that the amount of 
Rs, 2,50,000/- was not by way -of deposit 
or earnest money but was part of the 
purchase price and therefore if was not 
liable to be forfeited: (2) whether the 
said amount was liquidated damages or 
was it a penalty. : 

71. In regard to the first argu- 


ment, the Supreme Court found that the- 


amount was earnest money. In regard to 
the second question, the Supreme Court 
observed that it was unnecessary to go 
into the question as to whether the 
amount forfeited can be considered rea- 
. sonable or not. This decision therefore 
does not decide anything contrary to 
what we have said. 


72. In Maula Bax v. Union of 
India, (AIR 1970 SC 1955) the contention 
was that since the Goverment had not 
suffered any loss because of the default, 
it could not forfeit the amount of depo- 
sit. The Supreme Court observed: 

“Tt is true that in every case of 
breach of contract the person aggrieved 
by the breach is not required to prove 
actual loss or damage suffered by him 
before he can claim a decree and the 
Court is competent to award reasonable 
compensation in case of breach even if 
no actual damage is proved to have been 
suffered in consequence of the breach of 
the contract.” 

73. This statement of law is in 
complete accord with Section 74 of the 
Contract Act. We cannot find anything 
in the said decision which can be said 
to lay down anything contrary to Section 
74 or to what we have discussed above. 
That was also.a case of penalty in as- 
sessing the reasonable compensation 
since the Supreme Court declined to af- 


ford another opportunity for leading the 


A.L R. 


evidence as to the loss suffered by the 
Government and consequently refused 
to grant compensation. Their Lordships 
approved the dicta of AIR 1963 SC 1405. 


74, We then come to the question 
whether the term ‘issue price’ includes 
excise duty. It is seen from Rule 7 of the 
Retail Vend Rules that the said term is 
used in it. It is not defined anywhere. 
Rule 11 of the said Rules, however, men- 
tions that the licensee shall remit (a)! 
duty leviable, (b) cost of arrack and (c) 
sales tax into the Government treasury. 
It can therefore be safely taken that 
these three items constitute the issue 
price. The transport charges when the 
liquor is transported from the depot to 
the retail shop, it is common ground, go 
with the issue price. 


75, In so far as the sales tax is 
concerned, it was a common ground that 
since in realising the compensation for 
short-lifted quota no sales can be said to 
have been involved, there is no question 
of realising any sales tax on such quan- 
tity of liquor. In determining the com- 
pensation, therefore, the sales tax can- 
not be taken into account. 


76. It was also a common ground 
that the transport charges though not 
mentioned in Rule 11 of the Retail Vend 
Rules, are payable by the licensee. Since 
the short-lifted liquor quota was not ac- 
tually transported to the liquor shops, 
such charges cannot form part of the 
compensation. 


77. We consider, that the decision 
in W. P, No. 1381 ete. 1970 dated 4-3-1971 
was rightly decided. 


78, We find ourselves unable to 
agree in this regard with the decision in . 
W. A. 136 of 1972, dated 26-4-1973, 


79. What remains then to be con- 


- sidered is that apart from the cost of 


arrack short-lifted whether the Govern- 
ment is entitled to recover by way of 
compensation from licensee the excise 
duty levied on such short-lifted quota. 


$0. Now excise duty under Sec- 
tion 21 of the Act can be levied on any 
excisable article ‘manufactured or pro- 
duced’. In the State it can-be levied at 
such rate as may be specified in the noti- 
fication but in no case such rate shall ex- 
ceed the rates mentioned in the schedule, 
Section 21 is thus the charging section. 


gi. Section 22 admittedly is not 
the charging section. It relates to the 
mode of levying duties. No doubt in 
clause (a) it says that the duty mention- 
ed in Section 21 shall be levied in one or 
more of the modes mentioned therein. 
It then says “rateably, on the quantity 
of any excisable article produced, manu- 
factured in or issued from the distillery 
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etc.” If Section 22 also is treated as a 
charging section, then Section 21 shall 
have no function to perform. If Section 
21 is the only charging - section, | then 
since the duty is leviable on excisable 
articles manufactured or produced, no 
duty is possible to be levied on issue of 
liquor which is manufactured or produc- 
ed. Any such interpretation of Section 22 
shall be inconsistent not only with Sec- 
tion 21 of the Act but also with Entry 51, 
List II of the Seventh Schedule to the 
Constitution. Entry 51 permits levy of 
duty only on production and manufacture 
of excisable article. Section 22 therefore 
must relate to something else than the 
charging Section 21. Even a casual read- 
ing of these two sections would make it 
plain that while Section 21 imposes the 
duty on manufacture and production, 
Section 22 lays down the modes of assess- 
ment and recovery of such duties, 


` 82. It is now well settled that the 
word ‘levy’ may mean imposition, assess- 
ment and collection of duty. It may also 
mean any one or two or all of the three 
stages. Its use is not always uniform. The 
meaning of such word therefore has to 
be understood in the context in which it 
is used. Seen in this light the word ‘levy’ 
used in Section 21 must mean imposition 
of duty only at the stipulated rate on 
manufacture and production of excisable 
articles. Whereas Section 22 speaks of 
modes or manners of levy, the word 
‘levy’ must mean the assessment and col- 
lection of the duty imposed by Sec. 21. 


83. Thus Section 22 merely states 
as to at what stage the duty can be as- 
sessed and collected. It does not impose 
any duty on the issue of liquor. The sec- 
tion merely lays down that such a duty 
can be assessed and collected at any one 
stage of the manufacture, the production 
or at the stage when the liquor so manu- 
factured or produced is issued from a dis- 
tillery etc. Thus issue of liquor by itself 
is not a subject of the imposition of duty, 
but it only provides a stage at which 
duty on the quantity of liquor manufac- 
tured or produced can be assessed and 
collected. 


84. That this is correct. can be 
seen from the schedule, referred to in 
Section 21 (1) of the Act. Column 3, which 
related to the mode of levying ie. as- 
sessment and collection says it can be as- 
sessed and collected on the quantity 
issued from the distillery or warehouse. 


85. What follows therefore is that 
the excise duty is attached to the excis- 
able articles, the moment they are manu- 
factured or produced the excise duty can 
be collected at any one of the three 
stages. That is why the liquor manufac- 
tured or produced which is already sub- 
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jected to tax, can be collected even from 
the licensee according to the terms of 
the contract. It is not imposed on ‘the 
liquor issued but collected according to 
the rules from the licensee. It is there- 
fore a part of the issue price as menticn- 


ed in the rules and the licensee is re- 
quired to pay along with the cost of 
arrack. 

86. W. A. No. 224 of 197i and 


batch dated 17-12-1971 takes the same 
view. We agree with the said judgment 
in this behalf although for the reasons 
given by us. 

87. B. C. Banerjee v. State of 
M. P., (AIR 1971 SC 517) can easily be 
distinguished on the facts. In that case it 
was held that the excise duty is a duty 
on manufacture or production. Section 25 
of the M. P. Excise Act deals with duty 
on excisable articles. Section 26 prescribes 
the ways of levying such duty. These 
provisions are similar to our Sections 2i 
and 22 of the Act. Thus Section 25 im- 
poses duty while Section 26 dealt with 
the manner of levying duty. In that case, 
however, the duty, was sought to be levi- 
ed by a rule on liquor which the contrac- 
tor had failed to lift. It is because of this 
sort of imposition of the duty that it was 
held that the rule-making authority 
could not have made such a rule. In the 
instant case no duty is imposed on the 
short-lifted quota by any rule. The duty 
is imposed only on the liquor manufac- 
tured or produced. Such a duty already 
imposed is sought to be collected at the 
Stage of issue of the liquor from the dis- 
tillery etc. Since the contract to pay issue 
price included the excise duty so impos- 
ed on manufacture or production, it is 
being collected from the licensee as a 
part of the liquidated damages agreed to 
by the parties. 


38. What survives for our consi- 
deration is about the remedies which are 
available to the Government for the re- 
covery of damages to which as discussed 
above the Government is entitled to. In 
so far as Rule 15 is concerned, it provides 
a statutory remedy and quite a satisfac- 
tory one for that matter. If the Govern- 
ment is careful and prompt in taking ad- 
vantage of the statutory remedy provid- 
ed in Rule 15 very few questions would 


remain to be solved at the end of the 
excise year. But unfortunately the ex- 
perience throughout has been that the 


Government is neither careful nor prompt 
in availing of their said statutory right. 
What then are the other remedies the 
Government has after the close of the ex- 
cise year for the recovery of the dama- 
ges for short-lifted quota which could not 
be or were not adjusted as per Rule 15? 


89. We have already said that if 
there is still left with the Government 
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any deposit or advance money of the 
licensee relating to the same contract, 
the Government has the right to set off 
its claim of damages against the deposit 
in their hands. ~ 


90. In any case for the recovery 
of damages for breach of contract it is 
Jnot necessary for the Government to in- 
stitute a. civil suit. In our judgment, the 
Government can have recourse to the 
proceedings under the Revenue Recovery 
Act. Section 65 of the Act produces that 
effect. 

si. In so far as it is relevant, it 


"(1) The following moneys, namely & 
(a) * * * 

(b) any loss that may accrue when, 
in consequence of default, a lease under 
Section 17 has been taken under manage~ 
ment by the Collector, or has been resold 
by him, 

(c) amounts due to the Government 
by any person on account of any contract 
relating to the excise revenue, an 

(d) * * * 
may be recovered from the person pri- 
marily liable to pay the same or from 
surety as if they were arrears of land 
revenue.” . 

92. The question in such cases of 
recovery of damages is whether Section 
65 applies to them. We think that such 
claims to money do come under clause 
(b) of Section 65 (1). The loss which has 
acerued to the Government in consequ- 
ence of default committed by the licensee 
in short-lifting the quota is sought to be 
recovered. In consequence of such default. 
if the Government has taken either of 
the two actions i.e. either the lease is 
taken over under the Collector’s manage- 
ment or the lease right has been resold. 
In all the instant cases it was not in dis- 
pute that for some reason or the other 
for default the lease rights -were resold. 
The present cases therefore satisfy the 
requirements of clause (b) and they fall 
within its ambit. 

93. The instant cases would also 
fall within the ambit of Section 65 (c) to 
the extent at least of excise duty agreed 
to be paid. The amounts are undoubtedly 
due to the Government. The word 
‘amount’? is wide enough to include the 
sum due on account of liquidated dama- 
ges at least in regard to excise duty. 
There can be little doubt that such 
amounts are due on account of excise 
contracts. It is incorrect to say that in 


some cases since no lease was executed, . 


there was no contract. The contract in 
such cases is concluded the moment the 


final bid is accepted. See G. Srinivasa . 


Reddy v. Government of Andhra Pradesh; 
(1973) 1 APLJ 228 = (AIR 1973 Andh 
Pra 178) (FB) and there cannot be any 
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difficulty in holding that these contracts 
relate to excise revenue. The said term 
is defined in Section 2 (12) of the Act. It 
means revenue derived or derivable from 
any duty, rent etc. relating to intoxicant 
liquors or drugs. In any case, excise duty 
payable as a part of issue price clearly 
falls in this clause. 


94. We are thus clear that Section 
65 applies to such cases and therefore the 
Government can recover these amounts 
of liquidated damages from the licensees 
or their -sureties, if any, as if these 
amounts are arrears of land revenue. 
Since such arrears or amounts can be 
recovered under the Revenue Recovery 
Act, the proceedings initiated against the 
petitioners under the said Act are quite 
valid and unobjectionable. 


95. With great respect, we find it 
very difficult to agree with Kondiah, J. 
with his view relating to this question 
expressed in W. P. No. 5603 of 1973, D/- 
2-11-1973 (Andh. Pra.). 


96. There is yet another remedy 
available to the Government even in 
cases which may be said not to come 
within the ambit of Section 65 of the 
Act. Section 52 of the Revenue Recovery 
Act empowers the Government to re- 
cover such loss or damages. It states that 
all sums due to the State Government 
including compensation for any-loss or 
damage sustained by them in consequ- 
ence of breach of contract can be re- 
covered in the same manner as arrears 
of land revenue under the provisions of 
the Revenue Recovery Act. 


97. What follows therefore is that 
the Government need not file a civil suit 
for recovery of such damages but can 
always have recourse to the provisions of 
the Revenue Recovery Act. It is for the 
defaulting party i.e. for the petitioners 
to have recourse to the suits in civil 
courts if they so choose under Section 59 
of the Revenue Recovery Act or under 
the common.law. If the licensee default- 
ers dispute that the stipulated sum is not 
a genuine pre-estimate of damages as the 
Government is treating them to be, they 
are at liberty to file suits. It is already 
seen that the burden is on them to prove 
that such a stipulation is a penalty. It is 
in such suits filed by the defaulters that 
any such dispute can be decided and not 
in a proceeding under Article 226 of the 
Constitution. It is in such cases that the 
Courts even if they reach the conclusion 
that the stipulated amount is a penalty, 
can award to the Government reasonable 
compensation in view of the facts and 
circumstances of each case. 


98. With great respect to the 
learned Judges who decided W. A. No. 
186 of 1972, D/- 26-4-1973 (Andh. Pra), 
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we are unable to share their view that 
it is for the Government to file such suits. 


$9. The attention of the learned 
Judges was obviously not drawn to Sec- 
tion 65 of the Act and Section 52 of the 
Revenue Recovery Act. 


100. It was then contended that 
in a certain case the re-auction took 
place after nearly ten months from the 
date of the petitioner’s default. It is said 
therefore the Government is not entitled 
to damages. Unfortunately this conten- 
tion has not been specifically raised. No 
counter therefore was filed. No prejudice 
seems to have been caused to the peti- 
tioner. It is not therefore possible to ac- 
cept this contention. 


191, In: W. P. No. 1440 of 1973, 
Mr. Ramachandra Reddy argued that 
since the petition filed under Rule 29 for 
remission by the petitioner is pending 
before the Government, the demand 
notice should not be allowed to be en- 
forced until the said petition is disposed 
of. It is, however, seen from the counter 
that the ground on which the remission 
is asked is stoutly denied by the Govern- 
ment. No evidence is produced by the 
petitioner to prove the said ground. 
Moreover, no provision of law or any 
authority was brought to .our notice 
which compels the Government to post- 
pone the recovery until the’ petition 
under Rule 29 is disposed of. 


102. It was also contended that 
the Revenue Recovery Act does not apply 
because no sum is due from the peti- 
tioner. We find no force in this conten 
tion. Section 65 of the Act and Section 52 
of the Revenue Recovery Act, as seen 
above, provide a complete answer to this 
question, 


103. Mr. Rajasekhara Reddy, then 
contended that because illicit distillation 
was going on, the petitioner could not lift 
the minimum guaranteed quota. There is 
no evidence in support.of this contention. 
Even otherwise, because of any such illi- 
cit distillation, we fail to understand as 
to how the petitioner can get absolved of 
his contractual and legal obligations. No 
provision of any law or authority was 
cited to us in support of this contention. 


104. Mr. Ramakoti’s contention 
was that there was delay in issuing the 
licence. Therefore, the quota fixed for the 
month of January could not be lifted. The 
counter disputes this allegation. It says 
that the petitioner deliberately delayed 
in taking out the licence. We have no 
reason to doubt the correctness of the 
counter. 
` 105. Since no other contention 
was raised by any of the petitioners, the 
result is that all the Writ Petitions are 
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dismissed with costs. Advocates fee 
Rs. 100/- in each case. 
Petitions dismissed. 
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(Paras 1, 2) 

Cases Referred: Chronological Paras 
AIR 1965 Ker 179, Avirah Ouseph v. 
- Ammukutty Amma 2 
AIR 1960 Andh Pra 540, K. Virupakshiah 
v. Sivalingaiah 2 
AIR 1956 Mad 441, Govinda Pathiar v. 
Ananthanarayana 2 


K. Venkataramaiah, for Petitioner: 
S panes Reddy for No. 1, for Respon- 
ents, 


OBUL REDDI, J. :— The question in- 
volved in this Miscellaneous Appeal re- 
ferred to a Division Bench by our learned 
brother, Ramachandra Rao, J., relates to 
the construction to be put upon Cl. (nn) 
of Order 43, Rule 1 of the C.P.C. The 
learned Judge doubted whether an ap- 
peal will lie to this Court when an appli- 
cation filed under Order 33, Rules 1 and 
2 is rejected under Cl. (b) of Rule 5 of 
Order 33 holding that the applicant is not 
a pauper. We are not here concerned with 
the correcthess or otherwise of the find- 
ing recorded by the Court of first instance 
on the question whether the applicant is 
not a pauper. We are only concerned with 
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the question whether an appeal will lie 
under Cl. (nn) of Order 43 (1) when an 
application is rejected on grounds other 
than the grounds specified in Cls. (d) or 
(d-1) of Rule 5 of Order 43. 


Order 43, Rule'1 (nn) reads: 


"43 (1) An appeal shall lie from the 
following orders under the provisions of 
Section 104, viz., 


(mnn) an order under Rule 5 or Rule 
7 of Order 33 rejecting an application for 
permission to sue as a pauper on the 
ground specified in Cl. (d) or (d-1) of 
Rule 5 aforesaid.” 


This rule provides for an appeal if the 
order made rejecting an application filed 
for permission to sue in forma pauperis 
is one based on the grounds specified in 
Cl. (d) or (d-1} of Rule 5. It is because 
of the fact that there is reference to R. 7 
of Order 33 also that Mr. Venkataramaiah 
appearing for the petitioner contended 
that any application rejected under Rule 
7 would be appealable notwithstanding 
that the rejection of the application was 
not on the grounds mentioned in Cl. (d) 
or Cl. (d-1) of Rule 5. We are unable to 
agree with Mr. Venkataramaiah that any 
order made after hearing the parties as 
provided in Rule 7 would be appealable 
order for the reason that there is refer- 
ence to Rule 7 also in Cl. (nn) of Order 
43 (1). Cl. (nn), if we may say, is not hap- 
pily: worded. Though there is reference 
to Rule 7, the application must be reject- 
ed only on the ground specified in Cl. (d) 
or Cl. (d-1) of Rule 5 of Order 33. Rule 7 
does not prescribe any grounds; it only 
prescribes the procedure to be followed 
when the court does not see any reason 
to reject the application on any of the 
grounds specified in Rule 5, that proce- 
dure being that it shall fix a day conve- 
nient to the Court for examination of the 
witnesses, if any, produced by either 
party and for the examination of the pe- 
titioner or his agent, as the case may be, 
and for hearing the arguments and pro- 
nouncing an order either allowing or re- 
fusing to allow the application to sue as 
a pauper. It would be open to the Court 
to reject an application without ordering 
notice to the respondents, if it finds on 
the material furnished in the application 
itself that the grounds (a) to (e) specified 
in Rule 5 operate as a bar. The Court is 
under no obligation to issue a notice to 
the applicant before rejecting the appli- 
cation on any one of the grounds men- 


tioned in Rule 5. The question of follow- | 


ing the’ procedure prescribed in Rule 7 
arises only where the Court sees no rea- 
son to reject the application initially on 
any of the grounds specified in Rule 5 and 
not otherwise. Cl. (nn) of Rule 1 of Order 
43 will apply, whether an application is 
rejected after giving notice and following 
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the procedure prescribed by Rule 7 or 
whether it is rejected without giving 
notice and hearing the parties, so long as 
the rejection is on the grounds mention- 
ed in Cl. (d) or (d-1) where the allega- 
tions do not show a cause of action or 
where the suit appears to be barred by 
any law. It is for that reason that the 
words “or Rule 7” in Cl. (nn) are used, 
and not with the intention of making 
every order made under Rule 7 appeal- 
able. Further, it is significant that, while 
Rule 5 of Order 33 speaks of rejection of 
an application on any one of the grounds 
specified in Clauses (a) to {(e) Rule 7 
speaks of not only rejection of an appli- 
cation but also allowing an application. 
Cl. (nn) contemplates only rejection of an 
application under Rule 7 on the grounds 
stated in Cl. (d) or (d-1) of Rule 5. When 
Rule 7 does not speak of any grounds on 
which an application can be rejected but 
only prescribes procedure to be followed 
where the Court does not see any reason 
to reject an application on any of the 
grounds stated in Rule 5, it will be im- 
possible to construe the reference to Rule 
7 in Clause (nn) of Order 43 (1) as indi- 
cating that in every case of rejection of 
an application, whether it be on the 
ground specified in Cl. (d) or Cl. (d-1), ər 
not, that an appeal will lie provided 
there is a hearing of the application under 
Rule 7. Rule 7 is mentioned in Cl. (nn) 
by way of abundant caution that, even in 
a case where an application is dismissed 
on the grounds stated in Cl. (d) or (d-1) 
after following the procedure laid down 
in Rule 7, an appeal shall lie and that the 
right of appeal is not restrictéd to rejec- 
tion of an application without notice to 
the respondents and hearing them. 


2. In the view taken by us we 
are supported by what Vaidialingam, J., 
(as he then was of the Kerala High Court) 
said in Avirah Ouseph v. Ammukutty 
Amma, AIR 1965 Ker 179 at p. 181 that 


“the more reasonable interpretation 
to be placed on clause (nn) of Rule 1 of 
Order 48 of the Code of Civil Procedure, 
is that in order to enable a plaintiff 
whose application to sue as a pauper, has 
been rejected, whether the rejection is 
at the preliminary stage under Rule 5, 
or after the issue of notice under Rule 6, 
and following the procedure under Rule 
7, and then finally rejecting the applica- 
tion under Rule 7 (3), the rejection must. 
have been either on the ground that the 
plaintiff’s allegations do not show a cause 
of action as provided in clause (d), or on 
the ground that the suit appears to be 
barred by any law, as provided in clause 
(d-1) of Rule 5. If the rejection of the 
plaintiffs application for leave to insti- 
tute a suit as, a pauper, is on any other 
grounds not covered by clause (d) or 
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clause (d-1) of Rule 5, whether the re- 
jection is at the preliminary stage dealt 
with by Rule 5, or after hearing the 
parties under Rule 7, the plaintiff is not 
entitled to file an appeal as against such 
an order of rejection.” 


The case of Govinda Pathiyar v. Anan- 
thanarayana, AIR 1956 Mad 441 at p. 442 
relates to the scope and interpretation of 
Rule 15, Order 33. But there is however, 
an observation of Govinda Menon, J., 
who spoke for the Bench: 


“But where the application is reject- 
ed on the ground that the allegations do 
not show a cause of action, an appeal és 
provided under Order 43. Rule 1 (nn) and 
it is difficult tc see how such an appeal 
can be refused a hearing on account of a 
circumstance, which has taken place sub- 
sequently.” 

Though the question posed in this case 


did not directly arise in that case, still ` 


that observation would show that an ap- 
peal will lie only where the application 
is rejected on the ground that the allega- 
tions do not disclose a cause of -action. 
N. D. Krishna Rao, J. (as he then was) in 
K. Virupakshiah v. M. Sivalingaiah, AIR 
1960 Andh Pra 540 did not intend to lay 
down that any order under Order 33, Rule 
1, C.P.C. would be an appealable order 
under Cl. (nn) of Rule 1 of Order 43. We 
are, therefore, of the view that an appeal 
will not lie unless the application to sue 
as a pauper is rejected on the ground 
specified in Cl. (d) or Cl. (d-1) of Order 
33, Rule 5 whether such rejection is be- 
fore or after notice. Since the rejection in 
this case is not on the ground referred to 
in Cl, (d) or Cl. (d-1) of Rule 5 of Order 
33, we must hold that an appeal does not 
lie but only a revision. It would be open 
to the petitioner, to convert this miscella- 
neous appeal into a revision. Post the case 
before a “single Judge after it is convert- 
ed into a revision. (Call on Monday). 


In pursuance of the abovesaid orders 
A. A. O. 68 of 1969 having been converted 
as Civil Revision Petition No. 2356 of 
1972 and the Civil Revision Petition com- 
ing on for final hearing, Muktadar, J. de= 
livered the following judgment. 


3. The Lower Court. has dismissed 
the petition of the petitioner herein to 
declare him as pauper on the ground that 
the petitioner has not established dispos- 
session from the 2/3rd portion of the suit 
property. The lower court came to this 
conclusion on the basis that the petitioner 
has used the words ‘driven out of the 
house’ and not dispossessed. I fail to ap- 
preciate how the lower court could dis- 
tinguish between the factum of disposses-~ 
sion and being driven out of the house. 
A person who has been driven out of the 
house obviously would be considered to 
have been dispossessed of the house. That 
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is what the plaintiff meant by stating thar 
he was driven out of the house. That 
apart, the plaintiff has filed a suit for 
possession of the entire property. He 
would never have filed the suit for pos- 
session of the entire property when he 
was in possession of 2/3rd portion of the 
property. 


4, I am, therefore, of the opinion 
that the plaintiff is not in possession of 
the entire house. The lower Court wili 
however enquire as to the pauperism ot 
the petitioner keeping in view the fact 
that the peitioner is not in possession of 
the property and pass fresh crders. 

5, Hence, this revision is allowed 
and the case remanded back to the lower 
Court. Having regard to the circumstan- 
ces of the case, there will be no order as 
to costs. : 

6. The lower Court is directed to 
dispose of ‘the matter expeditiously. 


Order accordingly. 
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- ALLADI KUPPUSWAMI AND A. D. v. 


REDDY, JJ. 


A. Subhash Chandra Bose, Petitioner 
v. The Court of Judicial First Class Ma- 
R Anantapur and others, Respon- 
en 


S. C. Civil Misc. Petn. No. 476 of 
1973, S. C. L. P. S. R. No. 5182, W. A. M. 
P, No. 52 of 1973, S. C. C. M. P. No. 12098 
of 1972 and S. C. C. M. P. (S. R.) No. 3378 
ria S. R. No. 85980 of 1972, D/- 19-3- 

Index Note:— (A) Limitation Aci 
(1963), S. 5 — Sufficient cause, (X-Ref:— 
Constitution of India, Arts. 132, 132) -—— 


(X-Ref:— Civil P. C. (1908), Ss. 109, 119). 


Brief Note:— (A) Filing of review 
petition against the dismissal of writ ap- 
peal, would not constitute sufficient cause 
for condoning delay in filing application 
for leave to appeal to Supreme Court. 2 

(Para 5) 

Index Note:—(B) Constitution of 

India, Art. 226 — Parties to writ petition 
— (X-Ref:— Cr. P. C. (1398), S. 187). 


Brief Note:—(B) In a writ petition 
or writ appeal filed by a Police Officer 
seeking order to quash the complaint and 
proceedings on the ground that sanction 
of Government was not obtained, Gov- 
ernment is neither a necessary party nor 
a proper party. It is not an aggrieved 
person because it acts only as Tribunal 
entrusted to grant sanction for prcsecu- 
tion in certain circumstances, 

(Paras 8, 9} 
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Cases Referred: Chronological Paras 


AIR 1917 PC 156, Inder Singh v, Kanshi 
Ram 4 


P. Lingaih Choudary and A. V. Kote- 
swara Rao, for Petitioner; V. R. Reddy 
(for No. 2), 3rd Govt. Pleader (for Nos. 
3 and 4) and C. Obulpathy Choudary, ist 
Addl. Public Prosecutor (for No. 5), for 
Respondents. 


ALLADI KUPPUSWAMI, J. :— The 
petitioner in S. C. C. M. P. No. 476 of 
1973 filed W. P. No. 4241/71 praying inter 
alia that this court may quash the pro- 
ceedings in P. R. C. 19/71 and the com- 
plaint dated 15-10-1971 and also to issue 
a writ of prohibition restraining the Ma- 
gistrate from proceeding further in the 
matter. The main contention of the peti- 
tioner was that the sanction of the Gov- 
` ernment under Section 197, Cr. P. C. 
ought to have been obtained and the Ma- 
gistrate could not take cognizance of the 
complaint in the absence of such sanction 
The Writ Petition was dismissed and the 
petitioner preferred W. A. No. 440/71. A 
Bench of this Court dismissed the appeal 
observing that it was open to the appel- 
lant to raise the question relating to sanc- 
tion before the Magistrate when the peti- 
tioner appeared before the Magistrate 
and it is for the Magistrate to decide 
when adequate material is placed before 
him. This judgment was delivered on 
23-11-1971. The petitioner filed Crl. M.P. 
No. 480/71 before the Magistrate stating 
that the petition was filed in pursuance 
of the directions of the High Court. It 
was contended that the order taking cog- 
nizance was non est. The Magistrate dis- 
missed it by his order dated 13-1-1972 
holding that it has not been shown that 
no offence is made out on the allegations 
in the complaint and the sworn-state~ 
ment. The petitioner preferred Crl. R. C. 
58/72 against the said order. He also filed 
a W. A. M. P. No. 190/72 under Order 47, 
Rule 1, C. P. C. read with Section 151, 
C.P.C. to review the order dated 23-11- 
1971 dismissing W. A. No. 440/71, Cri. R. 
C. 58/72 was dismissed ‘as withdrawn on 
95-7-72. The petitioner filed Crl. M. P. 
No. 1627/72 under Section 561-A, Crl. P. 
C. to quash the proceedings in Cri. M. P. 
No. 480/71 in P. R. C. 19/71. The applica- 
tion for review as well as this Crl. M. P, 
1627/72 were heard together by one of us 
(Alladi Kuppuswami, J.) and they were 
dismissed by a common judgment dated 
1-12-1972. It may be stated that the re- 
view petition as against the order of dis~- 
missal by a Division Bench was heard by 
a single Judge, as the other Judge (K. V. 
L. Narasimham, the then Chief Justice) 
had retired in the meanwhile. 


2. The appellant has filed a peti- 
tion for leave to appeal to the Supreme 
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Court against the order of dismissal in 
W. A. No. 440/71 and in S. C. C. M. P. No. 
476/73 he prays that the delay in filing 
the application for leave to appeal to the 
Supreme Court may be condoned. 


3. The reason for the delay is that 
the delay of 308 days is due to the fact 
that a review petition was filed against 
the order sought to be appealed against 
and the review petition was dismissed 
only on 1-12-1972, 


4. _ Tt is first argued on the strength 
of a decision of the Privy Council in 
Indar Singh v. Kanshi Ram, AIR 1917 PC 
156 that the time during which the re- 
view petition was pending in this Court 
ought to be excluded in computing- the 
period of limitation prescribed for filing 
application for leave to the Supreme 
Court, The decision has no application to 


. the facts of the present case and it does 


not support the proposition that the peti- 
tioner is entitled to claim exclusion 
of the period during which review peti- 
tion was pending. Even if that period is- 
excluded, it is seen that the review peti- 
tion was filed on 18-2-1972 and was dis- 
missed on 1-12-1972. As the order of dis- 


- missal of the Writ Appeal was passed on 


23-11-1971, a period of 45 days elapsed be- 
fore the review petition was filed. After 
the review petition was dismissed also, 
there was an interval of 59 days before 
this application was filed. Therefore, even 
excluding the period during which the re- 
view petition was pending, the applica- 
tion is filed beyond time. 


5. It was then argued that at any 
rate as the petitioner filed the review 
petition bona fide there was sufficient 
cause for condoning the delay in filing 
this application after the dismissal of the 
review petition. Even assuming that the 
petitioner was advised that the applica- 
tion for review was a proper remedy, no 
reasons were given for the delay of near- 
ly 59 days in filing the petition after the 
dismissal of the review petition. The pe- 
titioner has been trying to pursue a num- 
ber of remedies simultaneously. As stat- 
ed earlier he filed Cri. R. C. 58/72. Again. 
he filed Crl. M. P. No: 1416/72 to quash 
the complaint’ and this was dismissed on 
29-8-1972, Meanwhile, he filed Cri. M. P. 
No. 1627/72 to quash the proceedings. 
Having regard to all the circumstances 
we cannot say that the filing of the re- 
view petition would constitute a suffici- 
ent cause for condoning the delay in fil- 
ing this application. In the result, the 
petition is dismissed, but in the -circum- 
stances without costs. 


6. As the petition to condone the 
delay has been dismissed S. C. L. P. S. R. 
No. 5182/73 for leave to appeal to the 
Supreme Court is also dismissed, 
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C. M. P. No. 52/73: 


7. The State of Andhra Pradesh 
who was not a party to the Writ Appeal 
has filed C. M. P. No. 52 of 1973 to im- 
plead themselves either as second appel- 
lant in W. A. No. 440/71 or as the fourth 
respondent therein. They also sought 
leave to appeal to the Supreme ‘Court 
against the order dismissine W. A. No. 
440/71 in S. C. L. P. S. R. No, 85980 of 
1972 and filed petitions, S. C. C. M. P. 
3378/72 and S. C. C. M. P. 12098/72 to 
condone the delay in filing that applica- 
tion. 


8. It is seen that the writ peti- 
tion, out of which the writ appeal arose 
was filed by a Police Officer seeking an 
order quashing the complaint and pro- 
ceedings on the ground that the sanction 
of the Government had not been obtain- 
ed. We fail to see how the Government 
can be said to be a party aggrieved by 
the dismissal of the Writ Petition or the 
Writ Appeal, It is argued by the Govern- 
ment Pleader that inasmuch as the effect 
of the judgment in the writ petition as 
well as in the writ appeal is to hold that 
the sanction of the Government is not 
required, the right of the Government 
to grant or withhold the sanction for the 
prosecution is the subject-matter of ad- 
judication and hence the Government is 
an aggrieved party. At any rate the Gov- 
ernment is interested in the result of the 
Writ Appeal and hence they are proper 
parties to the Writ Appeal. We do not 
agree. The mere fact that the law re- 
quires sanction of the Government to be 
obtained before a publie servant is pro- 
secuted in certain cases, does not mean 
that the Government should be made a 
party to such proceedings. The Govern- 
ment is acting in the capacity of a Tri- 
bunal which is entrusted with the duty 
under law to grant sanction in certain 
circumstances. If that sanction’ is neces- 
sary and is not obtained the proceedings 
are illegal. If, on the other hand, the 
sanction-is not necessary, the proceedings 
are properly initiated; they- have to go on. 
We do not agree with the learned Gov- 
ernment Pleader that the Government 
must be enabled to come on record as a 
party in those proceedings, 
cause one of the contentions or even the 
main contention urged is that their sanc- 
tion is required. Further, the Writ Peti- 
tion was filed on 26-10-1971 and was dis- 
missed on 16-11-1971. No steps were taken 
by the State of Andhra Pradesh to come 
on record as a respondent. If it was ag- 
grieved by the cognizance of the case by 
the Magistrate in the absence of the sanc- 
tion by them, nothing prevented them 
from filing a writ to quash the said pro- 
ceedings, put they did not choose to do 
so. Even after the writ appeal was filed 
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they did not take any steps to maza 
themselves parties to the writ appeal. 
After a lapse of more than one year after 
the disposal of the writ appeal ond after 
the review petition was dismis-ei the 
State of Andhra Pradesh has now filed 


_this application to come on record as ap- 


pellant or respondent in the writ appeal 
that has already been disposed of We 
have no hesitation in holding that no case 
is made out by the State for impleading 
themselves as a party to this writ appeil 
at this stage, especially after it was dis- 
posed of. The petition C. M. P. No. 52/73 
is therefore dismissed. 


9. It was then contended that 
even if it is not a party to the writ ap- 
peal, the State of Andhra Pradesh is in- 
terested in the subject-matter of the writ 
appeal and hence it is entitled to prefer 
an appeal to the Supreme Court against 
the order of dismissal of ‘the writ ap- 
peal. For the reasons we have already 
given in connection with the applicatioa 
for impleading themselves as a party to 
the writ appeal, we are of the view that 
the State of Andhra Pradesh is not a per- 
son aggrieved by the order co as to enable 
them to appeal to the Supreme Court. 
Hence, the application for leave to appe1l 
to the Supreme Court, S. C. L. P. S. R. 
85980/72 is dismissed as not maintainable. 


10. As we have held that the ap- 
plication for leave to appeal to the Sup- 
reme Court is not maintainable at the in- 
stance of the State, the question of con- 
doning the delay in filing the application 
does not arise and hence S., C, C. M. P. 
No. 12098/72 and S. C. C. M. P. S. R. 3378/ 
72 are dismissed. Apart from that we 
have already noticed that the Writ Ap- 
peal was disposed of on 23-11-1971 and 
no reason at all is given for filing the ap- 
plication after a delay of more than a. 
year. The mere fact that the officer con- 
cerned filed a review petition is not a 
ground for the Government not taking 
any steps, if they consider themselves 
apcrieved by the order. Hence, in our 
view there is also no sufficient cause for 
condoning the delay in filing the vwetition. 


Applications disraisced. 
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Chinna Jeeyangar Mutt, Tirupath,, 
Appellant v. C. V, Purushotham and 
others, Respondents, 


Appeal No. 508 of 1970, Dj- 18-3- 
1973, against decree of Addl. Sub-J., 
Chittoor, D/- 12-3-i970. 
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(A) Limitation Act (1963), Preamble 
and Art. 96 — Statement of Objects and 
Reasons and Report of Law Commission 
-- Can be referred to not for interpreting 
Art. 96 but for explaining circumstances 
which necessitated. the enactment. 

(Para 17) 


(B) Limitation Act (1963), Art. 86 —- 
Interpretation — Effect of legislative 
change in starting point of limitation. 


A suit by the Manager of a Hindu 
mutt that a permanent lease of mutt pro- 
perty executed in 1898 by a previous 
head of the mutt was void and inopera- 
tive and for possession of the land, insti- 
tuted in 1965 within 12 years from the 
date of the appointment of the plaintiff 
as manager is not barred by limitation 
under Art, 96 of the Limitation Act 1963 
notwithstanding the fact that such a 
suit would have been barred by limita- 
tion under Art. 134-B of the Limitation 
Act, 1908. (Para 28) 


The effect of the legislative change 
brought about by the Act of 1963 is that 
if the plaintiff had been appointed with- 
in 12 years from the date of the filing of 
the suit, he can question any alienation. 
which was not made for legal necessity or 
benefit to a mutt by a previous manager. 
The fact that 12 years have elapsed from 
the date of death, resignation or removal 
of the transferor manager would not 
stand in the way of the plaintiff in such 
a suit from recovering the property. It is 
also not necessary that the transferor 
manager should be the immediate prede~ 
cessor of the plaintiff. (Para 25) 

The language of Art. 96 being clear 
and unambiguous the duty of the Court 
is to apply the law as it stands and not 
to refuse to apply it on account of hard- 
ship caused to the parties. (1909) ILR 36 
Cal 1003 (PC) and AIR 1932 PC 165 and 
AIR 1941 Mad 449 (FB), Rel. on. 

(Para 27) 

(©) Limitation Act (1963), S. 31 — 
Applicability to suits governed by Art. 96. 

A suit contemplated by Art. 96 of 
the Act of 1963 is not the same kind of 
suit for which the period of limitation was 
prescribed by the Limitation Act of 1908, 
so as to attract the provisions of Section 
31 of the Act of 1963. Section 31 cannot 
be so interpreted as to take away the 
right -of suit contemplated by new Art. 
96. If so interpreted the Court would be 
practically rendering the beneficial pro- 
visions of Art. 96 nugatory. AIR 1961 SC 
1596, Rel. on. (Para 31) 


(D) Hindu Law — Religious endow- 
ment — Permanent lease of mutt land by 
manager — Legal necessity — Absence 
of recital in deed — Effect. 

A permanent lease of debotter lands 
at a fixed rental would deprive the mutt 
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of the chance it would have if the rent 
were variable of deriving benefit from 
the enhancement in value in the future 
of lands leased. In the absence of recitals 
about legal necessity in the deed and in 
the absence of any other evidence, the 
alienation cannot be held to be suppori- 
ed by legal necessity or benefit to the 
estate. AIR 1917 PC 33, Rel. on. 

(Para 33) 


Cases Referred: Chronological Paras 
AIR 1973 Andh Pra 73 = 1972-2 Andh 
WR 237, Machi Reddy v. Wakf Board 
of Andhra Pradesh 10, 29 


AIR 1966 SC 629, Veeraraju v. Venkanna 


22 
AIR 1966 SC 859, Srinivasa v. Rama- 
swami - "21, 23 


an ee SC 1603, Sarangadeva v. Bare 
2 

AIR. 1965 SC 241, C. Beepathuma v. Shan- 
karanarayana 12 
AIR 1961 SC 1596, S. B. K. Oil Mills v. 
Subhash Chandra 31. 


AIR 1956 SC 246, T. K. Musaliar v, Ven- 
katachalam 16 

AIR 1954 fe! 92, State of W.B. v. Subodh 
Gopal Bos 18 

AIR 1952 SC 369, Ashwini kumar Ghosh 
v. Arabinda Bose 15 


AIR 1951 SC 214, Ishwar Gopal v. n 
tapmal Bagaria 9, 
AIR 1947 Mad 3 = (1946) 2 Mad LJ 123, 

Sri Lakshminarayana Perumalswami v. 
Kasturi Naicker 23 
ATR 1941 Mad 449 = ILR (1941) Mad 
599 (FB), Venkateswara v. cee 


eae 1940 PC 116, Masjid, Sahid Gani v. 
P. Committee 23 

an 1933 PC 75 = ILR 12 Pat 251, Ma- 
hanth Ram Charan Das v. Naurangi 


Lal 
AIR 1932 PC 165 = ILR 60 Cal 1, Nagen- 
dra Natha. De v. Sureshchandar De 26 
AIR 1922 PC 123 =ILR 44 Mad 831 = 
48 Ind App 302, Vidya Varuthi v. Balu- 
sami 20, 21, 23, 32 
AIR 1917 PC 33 = ILR 40 Mad 709, Pa- 
laniappa Chetty v. Pandara 10, 20, 
32, 33 
AIR 1916 PC 110 = 43 Ind App 249, 
Bangachandra v. Jagat Kishore 33 


(1910) ILR 37 Cal 885 (PC), Damodar Das 
vy. Lakhan Das 20 
(1909) ILR 36 Cal 1003 (PC), Abhiram 
Goswami v. Shyama Charan Nandi 26 
(1900) ILR 23 Mad 271 (PC), Gnanasam- 
banda Pandara Sannadhi v. Velu Pan- 
daram & Co. 20 


Advocate-General for A. Venkata- 
romi Reddy and E. Manohar, for Appel- 
lant; T. Anantha Babu and R. Ramanu- 
iulu, for Respondent No.1. 


1974 


JUDGMENT :— The main point that 
arises in this appeal is about limitation. 


It is necessary to state a few. facts in. 


order to appreciate the position. 


2. The appellant herein instituted 
the suit O. S. 81 of 1965 on the file of Sub- 
ordinate Judge’s Court, Chittoor for a 
declaration that the permanent lease exe- 
cuted by the previous head of the mutt 
on 19th Chitra of Vikari year in favour 
of Govindachari and the subsequent ali- 
enation on 19-4-1940 in favour of C. V. 
Ramanujam, father of defendants 1 to 4, 
are void inoperative and not binding on 
the. plaintiff mutt, and that there has 
been a forfeiture of the said lease by non- 
performance of the conditions of the 
lease, for possession and mesne profits. 
past and future. According to the case of 
the plaintiff, the suit property belonged 
to the plaintiff mutt having been granted 
in inam to a previous head of the mutt 
by the then ruler for the general main- 
tenance of the plaintiff mutt. It was also 
confirmed at the time of Inam Commis- 
sion on 16-5-1965, which issued also -title 
deed No. 2460, to the plaintiff mutt. The 
said inam was confirmed as Devadayam 
Inam for the purpose of service to be 
rendered by Sri Chinna Jeeyangar Swami 
in Tirumalai Tirupathi Devasthanams. 
Under the provisions of Andhra Inams 
Abolition Act (Act XXXVII of 1956) a 
ryotwari patta was also granted for this 


inam in favour of the mutt under Section - 


4 of the said Act. As the suit land is reli- 
gious endowment it was inalienable in 
character, except in case of unavoidable 
necessity or clear benefit to the mutt. 
While so, one of the previous heads of the 
mutt executed a permanent lease in 1898 
in favour of one Komandur Govinda 
Chari. The grandson of that lessee sold 
the suit property in 1920 to one Pangu- 
luru Kuppu Ramaswamy Chetty of Thiru- 
pathi, who in his turn sold it in 1927 to 
Katari Narasimhulu Reddy and Chamar- 
thi Narayana Reddy, both of them sold 
the suit property in 1928 to one Remala 
Pedda Subba Reddy. On 19-4-1940 the 
said Pedda Subba Reddy sold the same 
to the father of the defendants 1 to 4. In 
a partition between the members of the 
defendants’ family it fell to the share of 
the first defendant. 6th defendant is their 
lessee. The permanent lease of 1898 was 
for a very low rent. The deed provided 
for the cancellation of the lease and the 
re-entry by the lessor in default of pay- 
ment of rent for two consecutive years 
and the recitals in the document do not 
prima facie show the existence of any 
unavoidable necessity or clear benefit to 
the mutt. Plaintiff therefore attacked the 
permanent lease as an alienation by a pre- 
vious manager of the mutt not binding 
upon the plaintiff institution. As it is a 
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voidable one, the plaintuY has filed the 
suit for recovery of possession of the 
property covered by the said alienations 
The said alienations constitute a breach, 
of duty on the part of the head of the 
institution. Plaintiff further states thai 
the rent payable under the lease also has 
not been paid at all. Plaintiff gave a 
notice prior to the suit on 15-5-1963 to 
the first defendant calling upon him tc 
surrender possession, but the first defen- ' 
dant has not complied with it. Plaintiff 
was appointed as the head of the mutt on 
16-5-1960, when he assumed the. office as 
Chinna Jiyyangar. Plaintiff therefore bas- 


‘ed the cause of action for the suit on the 


date of the permanent lease and also on 
the date of his appointment to the office 
as Manager. 


3. In the written statement filed 
by the first defendant he contested the 
claim of the plaintiff mutt. The originai 
permanent lease stipulated payment of 
Rs. 10-8-0 per year as the rent and it was 
a fair rent and not a low one. There was 
no clause providing in the lease for re- 
entry. The lease was for necessity and 
benefit to the mutt. Prior to the lease the 
mutt was not deriving any income from 
the lands. It was assured of the rent spe- 
cified in the document, apart from the 
fact that the Government cist was also 
made payable by the lessee. The lease 
was not a void one. The present Mata- 
dhipathi is bound by the said alienation. 
The present Mathadhipathi is the 6th 
person in succession to the office of 
Chinna Jiyyangar, after the alienating 
Jiyyangar. He has no right to question 
the lease as voidable at his option at this 
distance of time. The suit for such a re- 
lief is barred by limitation. It is not cor- 
rect to say that the lease amount has not 
been paid to the plaintiff. The provisions 
bf Hindu Religious and Charitable En- 
dowments Act, 1951 have no application. 
If the lease is considered to be voidabie, 
he and his predecessors in title have per- 
fected their title to the suit property by 
adverse possession. If the lease is consi- 
dered to be a void one, the suit by the 
present plaintiff is barred by time. Flain- 
tiffs appointment on 16-5-1960 will not 
give him a cause of action to file this 


‘suit. 6th defendant has been evicted from 


possession by virtue of an order passed 
by the Tahsildar, Chandragiri under the 
Andhra Tenancy Act on 16-5-1965. He is 
not, therefore a necessary party. The 
pee is not entitled to any of the re- 
iefs, 


4. 6th defendant in a separate 
written statement contended that he was 
in possession of the suit land unde> a 
lease from the first defendant in his own 
right. He would abide by the decision of 
this court as te the ownership of the 
prorerty. 


- sf Komanduru 


1738 A.B. [Frs. 5- 


So ‘dm the above pleadings, the 
„ower Court, framed the icllowing issues: 


# Whether the permanent lease exe- 
qaid by the previous head of the mutt 
22 l9th Chithra of Vikari year in favour 
Govindachary was one 
effected for necessity or benefit to the 
plaintiff mutt and is binding on the plain- 
tiff? (Issue No. 1 recast es per order 
dated 24-7-1969). 


2. Whether there was a forfeiture of 
the said léase by non-performance of the 
conditions of the lease? 


3. Whether the ryotwari patta. grant- 
ed in favour of the plaintiff mutt in res- 
pect of the suit properties under the pro- 
visions of the Inams Abolition Act, 1956 
is not binding on the defendants and is 
not conclusive of the rights of the plain- 
tiff mutt to the suit properties? 


4 Whether the defendants perfected 
their title to the suit properties by ad- 
verse possession? 

5. Whether the defendants are 
liable for mesne profits? 

6. Whether 6th defendant is not a 
necessary party? 

7. To what relief? 


6. The title deed has been marked 
as Ex. A-18, while the unregistered lease 
deed executed by the previous manager 
of the mutt in favour of Govinda Chary 
was marked as Ex. A-9. The ryotwari 
patta pranted to the mutt under Andhra 
Inams Abolition Act has been marked as 
Ex. A-19. The defendants have filed only 
the true copies of the death register ex- 
tracts of the five previous Peda Jiyyan- 
gars from 1906 to 1960. D.W. 1 the only 
witness examined for the defendants 
merely spoke about the succession of 
Peda Jiyyangars. There was no other oral 
evidence on either side in the suit. 


T: On the above evidence the 
learned Judge held on issue No. 1, that 
the permanent lease executed by the 
head of the mutt in favour of Govinda 
Chary was one effected for the necessity 
of the plaintiff mutt and is binding on 
the plaintiff. He found that issue No. 2 
decs not arise. Issue No. 4 was found in 
- favour of the defendants holding that 
they perfected their title to the suit pro- 
perty by adverse possession. Jt was held 
under issue No. 3 that the ryotwari patta 
granted to the plaintiff mutt under the 
Inams Abolition Act, 1956 is not binding 
sn the defendants. In view of the above 
findings the question of mesne profits was 
held not to arise. It was found that the 


not 


6th defendant was a necessary party. On. 


the basis of the above findings the learn- 
ed Judge held that the plaintiff mutt has 
no title te the suit properties. The per- 
manent lease as well as the subsequent 
glicnations culminating in the sale to the 
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father of defendants 1 te 4, on 19-4-1940 
gave rights to the defendants and the 
plaintiff has no title to recover possession 
of the suit property as the defendants 
have perfected their rights by adverse - 
possession. Plaintiff’s suit, therefore, was 
dismissed with casts. 


s 


8. The above decree has been 
challenged in this appeal. Learned Advo- 
eate-General, who appeared in this ap- 
peal for the appellant, has submitted 
that the dismissal of the suit on the 
ground of limitation is not proper as the 
süit is saved by Art. 96 of the new Limi- 
tation Act. He also challenged the find- 
ings given by the lower Court that the 
defendants have perfected their title by 
adverse possession. It is the contention of 
the learned Advocate-General that under 
Art. 96 of the new Limitation Act, intro- 
duced in the new Act (Act XXXVI o! 
1963) and which came into force on 1-1- 
1964, the plaintiff has got a right to in- 
stitute the suit within 12 years from the 
date of appointment of the plaintiff as 
manager of the endowment, and the. suit 
cannot be dismissed on the ground that 
more than 12 years have elapsed from 
the date of death of the lessor under the 
permanent lease. The learned Advocate- 
General relied upon the report of the 
Law Commission, as well as the state- 
ments of objects of the New Limitation 
Act and contended that the new Act has 
brought about a change in regard to suits 
of this nature as suggested by the Law 
Commission. He has no doubt contended 
that a permanent lease, which was not 
for necessity was operative during the 
lifetime of the alienor and every suc- 
ceeding Mahant can create a new tenancy 
if there is evidence of payment and ac- 
ceptance of rent. But in this case there is 
no such evidence. The scope of Article 96, 
according to the learned Advocate-Gene- 
ral has not come up for decision in any 
court till now and their Lordships of the 
Supreme’ Court have also left the ques- 
tion open in the decision reported in 
Sarangadeva v. Ramaswami, AIR 1966 SC 
1603. On.a plain reading of the wordings: 
in the Article, the learned Advocate-Ge- 
neral submits that the suit is governed 
by Art. 96 and is well within time. Re- 
garding the finding about legal necessity 
the learned Advocate-General submitted 
that it has been held time and again by 
the decisions of Privy Council that a case 
of permanent lease by the head of a matt 
is, prima facie, not for the benefit of the 
institution or for any necessity. He also 
submitted that there is no evidence about 
the legal necessity or any benefit or any 
bona fide enquiries made by the allenee 
on whom the burden of proof lies in this 
case. In the absence of any such material, 
he contended, that the finding of lower 
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Court in regard to legal necessity cannot 
be sustained. 


9. Sri Ananthababu, learned coun~ 
sel appearing for the respondents con- 
tended that Article 96 cannot be applied 
to this case on account of the prohibition 
contained in Section 31 of the Limitation 
Act. According to his contention, it is 
only those suits wherein the previous 
Mahant died on or after 1-1-1952 and 
before 1-1-1964 that are saved under 
Section 31 of the Act. If the previous 
Mahant has died prior to 1-1-1952 the suit 
is barred by limitation. On the construc- 
tion of Article 96, his contention is that 
the words ‘Previous Manager’ used in 
Art. 96 means the immediately preceding 
manager and the word ‘Plaintiff’ in 
column 3, would be the successor of the 
transferor and not the person of the 
nature of the present plaintiff. He there- 


fore contends that Article 96 has to be, 


confined only to suits by immediate suc- 
cessor, because the legislature wanted 
only to bridge that gap by virtue of this 
amendment. He submitted that if a right 
had been lost by virtue of adverse pos- 
session it cannot be revived. -According 
to him by 1960 the title became extin- 
guished. As regards the legal necessity, 
the learned counsel submits that the 
lower court presumed necessity and as 
the alienation has taken place more than 
75 years back no evidence can be adduc- 
ed in regard to legal nécessity at this dis- 
tance of time. He relies upon a decision 
of Supreme Court in Iswar Gopal v. Pra- 
tapmal Bagaria, AIR 1951 SC 214. 


10. In reply to the above argu- 
ments, the learned Advocate-General 
submitted that there is no limftation 

(Contd. on Col. 2) , 


96. By the manager of a Hindu, Mus- 
lim or Buddist religious or charit- 
able endowment to recover posses- 
sion of movable or immovable pro- 
perty comprised in the endowment 
which has been transferred by a 
previous manager for a valuable 
consideration. 


134-B. By the manager of a Hindu, 
Muhammadan or Buddhist religi- 
ous or charitable endowment to re- 
cover possession of immovable 
property comprised in the endow- 
ment which has been transferred 
by a previous manager for a valu- 
able consideration. 


134-C. By the manager of a Hindu, 
Muhammadan or Buddhist religi- 
ous or charitable endowment to 
recover possession of movable pro- 
perty comprised in the endowment 
which has been sold by a previous 
manager for a valuable considera- 
tion. 
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placed in Article 96 as contended by tha 
learned counsel for the respondente. Sec- 
tion 31 is no bar as the old Act did not 
contemplate suits to be entertained by 
persons within 12 years from the date of 
their appointment. He has also contended 
that the Article cannot be limited to an 
alienor being only the immediate prede- 
cessor and the plaintiff being the immeé- 
diate successor of the transferor. He re- 
lies upon the decision of Gopal Rao Ek- 
bote, J., (as his Lordship then was} in 
Machi Reddy v. Wakf Board of Andhra 
Pradesh, (1972) 2 Andh WR 237 = (AIR 
1973 Andh Pra 73) and contends that the 
plaintiff can file a suit. In reply to the 
arguments of the learned counsel for the 
respondent about legal necessity, the 
learned Advocate-General relies upon a 
decision in Palaniappa Chetty v. Pandara 
Sannadhi, ILR 40 Mad 709 = (AIR 1917 
PC 33) considered to be for the benefit of 
the institution. 


IL I have now to see on the basis 
of the above pleadings, evidence and the 
respective contentions, as to whether the 
suit is barred by limitation and whether 
Hs RR about legal necessity can 
stand. 


12. There can be no doubt about 
the principle that the law of Limitation 
is a procedural law and therefore the law 
to be applied to a suit is the law existing 
on the date of the suit. (Vide AIR 1965 
SC 241 at p. 245). Therefore we have to 
apply the provisions of law of Limita- 
tion as it existed on the date of the snit 
viz. the New Limitation Act (Act XXXVI 
of 1963} Article 96, which has been in- 
troduced in this Act has replaced the two 
prior Articles 184-B and 134-C in the old 
Act 1 of 1908. They are extracted below: 


Twelve The date of death, resignation 

Years. or removal of the transferor 
or the date of appointment of 
the plaintiff as manager of the 
endowment whichever is 
later, 


Twelve 


The death, resignation or re- 
Years. 


moval of the transferor. 


Twelve 


The death, resignation or re- 
Years. 


moval of the seller. 
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13. The Law Commission observ- 
ed ln its 3rd report relating to Limitation 
Act, 1908 in paragraph 123 as follows: 


“The starting point of limitation for 
suits covered by Art. 134-B is the date 
of death, resignation or removal of the 
transferor. This has given rise to some 
difficulties in certain cases. Thus, an En- 
dowment Commissioner may find it ne- 
cessary to challenge an alienation by one 
of the previous managers, after decades; 
- or, there may be a gap of more than 12 
years between the death, resignation or 
removal of one manager and the appoint- 
ment of his successor. In such cases,, it 
would be more equitable to make the 
date of the plaintiff's 
Manager the starting point for limitation. 
But there may be cases and circumstan- 
ces where the existing provision may be 
more favourable to the institution. To 


provide for both contingencies, the later — 


of the two dates should be taken as the 
starting point of limitation.”  - 

14. In the Statement of Objects 
and Reasons for the new Limitation Act, 
we find the following: 

“This bill seeks to implement the 
Third report of the Law Commission on 
the Indian Limitation Act, 1908, with one 
important modification. While giving 
effect to the recommendations of the Com- 
mission as respects the re-arrangement 
of the Articles contained in the First 
Schedule in accordance with their sub- 
ject-matter and the rationalisation of the 
periods of limitation as far as possible, 
it is felt that it would be more advan- 
tageous to adhere to the existing scheme 
which in almost all cases indicates the 
specific point of time from which the 
period of limitation begins to run. 

An earlier Bill on the subject-intro- 
duced in the Lok Sabha on the 23rd De- 
cember, 1960 lapsed on its dissolution. 

The notes on clauses explain in de- 
tail the provisions of the Bill.” 

15. In the notes on clauses relat- 
ing to Article 96, we find the following :— 

“Articles 92 to 96 reproduce respec- 
tively existing Articles 134 (first part), 
48-A (first part), 1384-A, 48-B, 184-B and 
134-C. In the new Article 96, replacing 
existing Articles 134-B and 134-C, an 
amendment is made whereby the date-of 
appointment of a new manager is also 
made the starting point of limitation in 
Suitable cases.” 


16. It has been held by their 
Lordships of the Supreme Court in T. K. 
Musaliar v. Venkatachalam, AIR 1956 SC 
246 at p. 265 as follows:— 


“It has been said that although the 
Statement of the Objects and Reasons ap- 
pended to a bill is not admissible as an 


appointment as 


aid to the construction of the Act as pass- 
ed (See Aswini Kumar Ghose v. Arabin- 
dha Bose, (AIR 1952 SC 369)) yet it may 
be referred to only for the limited pur- 
pose of ascertaining the conditions 'pre- 
vailing at the time which necessitated the 
making of the law (See State of West 
Bengal v. Subodh Gopal Bose, AIR 1954 
SC 92 at pp. 104-105).” 

17. In view of the pronouncement, 
I have extracted above the report of the 
Law Commission and the objects and 
reasons can be referred to only for the 
purpose of explaining the circumstances 
under which the Act was passed and the 
reasons which necessitated it, and not 
with a view to interpret the provisions 
of Article 96. 

18. As stated supra, the new Act 
has brought about a change in the com- 
plexions of suits filed by a manager of a 
Hindu, Muslim or Buddhist religious or 
charitable endowment to recover posses- 
sion of movable or immovable property 
comprised in the endowment, which has 
been transferred by a previous manager 
for a valuable consideration. The change 
brought about by the new Act is by the 
insertion in column No. 3, which’ speaks 
of the time, from which the period begins 
to run, of the following words: “Or the 
date of appointment of the plaintiff as 
manager ofthe endowment whichever is 
later.” This has been necessitated on ac- 
count of the situation created by the pro- 
nouncements in various decisions of the 
land, relating to such type of suits. It is 
therefore necessary to consider the state 
of the law as it existed prior to the date 
of this amendment. . 


19. Article 134-B, which has been 
replaced by Article 96 was itself intro- 
duced into the Limitation Act 1 of 1908 
by Act 1 of 1929. Prior to 1929 the law 
was governed only by Art. 184 of the 
Second Schedule to Indian Limitation 
Act IX of 1908. According to that Article 
in regard to suits: 


“to recover possession of immovable 
property conveyed or bequeathed in trust 
or mortgaged and afterwards transferred 
by the trustee or mortgagee for valuable 
consideration, the period prescribed for 
the institution of the suit was 12 years 
from the date of transfer.” 


20. In Vidya Varuthi v. Balusami 
Ayyar, ILR 44 Mad 831 = (AIR 1922 PC 
123) the Privy Council held that. an ali- 
enation by the manager of a Hindu reli- 
gious endowment or a superior by what- 
ever name called, cannot be treated as 
the act by a ‘trustee’, to whom property 
has been ‘conveyed in trust’ and who by 
virtue thereof has the capacity vested in 
him which is possessed by a ‘trustee’ 
under the English Law. In the case of a 
Hindu or Muhammadan endowment, the 
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property may be conveyed in trust for a 
specific and definite purpose, in which 
event the person would be placing him- 
self expressly under the English Law. In 
such a case the legal ownership is trans- 
ferred to him and he would become a 
trustee in the specific sense of the term. 
The Privy Council therefore ruled that 
to such classes of suits Article 144 may 
be applied, if the possession of the defen- 
dant became adverse to the plaintiff. The 
Privy Council also further observed that 
according to the well-settled law of 


India, “apart from the question of neces- | 


sity”, the Mahant is incompetent to create 
any interest in respect of mutt property 
to enure beyond his lifetime.” Their 
Lordships approved the prior decision of 
the Privy Council in this respect in ILR 
40 Mad 709 = (AIR 1917 PC 33). Under 
the law prior to 1929, if the transfer was 
for no consideration Section 10 of the 
Limitation Act would be attracted and 
there would be no bar of limitation. If 
the transfer was of the institution itself 
with or without the properties attached 
to it, it would be a void alienation and 
limitation would run from the date’ of 
alienation itself. (Vide the decisions in 
(1900) ILR 23 Mad 271 (PC) and -(1910) 
ILR 37 Cal 885 (PC)). Where only one 
or more properties of the endowment 
were alienated the position of the trans- 
feree became adverse only from the ter- 
mination of the office by the previous 
manager because the manager could ali- 
enate the property during his lifetime, 
though it may not bind his successor. 
Such was the state of law immediately 
prior to the introduction of Article 134-B 
in the Act 1908 by the Act 1 of 1929. 


2i. Dealing with the scope of Sec- 
tion 134-B, his Lordship Ganjendragad- 
kar, C. J. has observed in Srinivasa vV. 
Ramaswamy, AIR 1966 SC 859 as follows: 


"Tt is well known that the law of 
limitation in regard to suits instituted to 
set aSide unauthorised alienation of en- 
dowed property by a Shebait or a Mahant 
or a Manager of a Hindu religious en- 
dowment was very uncertain prior to the 
decision of the Privy Council, in Vidya 
Varuthi Thirtha v. Balusami Ayyar, 48 
Ind App 302 = (AIR 1922 PC 123). That 
is why subsequent to the said decision, 
any discussion about the question of limi- 
tation relating to such suits necessarily 
begins with a reference to the principles 
laid down by the Privy Council in Vidya 
- Varuthi’s case. In that case the Privy 
Council held that the endowments of a 
Hindu Math are not conveyed in trust 
nor is the head of the math a ‘trustee’ 
with regard to them, save as to specific 
property proved to have been vested in 
him for a specific object. The question 
which the Privy Council had to consider 
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in that case was whéther Art. 134 applied 
to a suit in which the validity of a per- 
manent lease of part of the math pro- 
perty granted by the head of a math was 
challenged. Art. 134 covers suits brought 
with a view to recover possession of im- 
movable property conveyed or bequeath- 
ed in trust or mortgaged and afterwards 
transferred by the trustee or mortgagee 
for a valuable consideration. These words 
used in column.1 of Article 134 neces- 
sarily raise the question as to whether 
the head of a math is a trustee within 
their meaning; and Mr. Justice Ameer 
Ali, who spoke for the Privy Council, an- 
swered that question in the negative. In 
consequence, the argument that Article 
134 applied, was repelled, and it was held 
that Art. 144 would govern such a case. 


In fact, it is substantially because of 
this decision that Articles 134-A, 134-B 
and 134-C, and Articles 48-A and 48-B 
came to be inserted in the first Schedule 
to the Limitation Act by Amending Act 
1 of 1929. At the same time Section 10 of 
the Limitation Act was amended by addi- 
tion of an explanatory clause which pro- 
vided, inter alia, that for the purposes of 
Section 10, any property comprised in a 
Hindu religious or charitable endowment 
shall be deemed to be property vested in 
trust for a specific purpose, and the 
manager of any such property shall be 
deemed to be the trustee thereof. As we 
have already noticed these newly added 
provisions in the Limitation Act came in- 
to force on the Ist January, 1929.” 


22. The amended provision in 
Article 134-B would apply only to the 
cases of illegal or unauthorised transfers 
(Vide Veeraraju v. Venkanna, AIR 1966 
SC 629). It was held in this decision that 
Article 134-B does not apply to a suit 
for recovery of property where the pro- 
perty was lawfully transferred by the 
previous manager and the transfer re- 
mains effective after the death, resigna- 
tion or removal. In that case it was held 


‘that the lease was not a:permanent one 


but a lease from year to year, which is 
binding on the temple and which does 
not terminate with the expiry of the 
office of the manager or the succeeding 
managers. Such a lease would continue 
by its own force until it is terminated 
by notice. 


23. It was also held by the Sup- 
reme Court in AIR 1966 SC 859 that the 
said Article would apply where the three 
requirements are proved, i.e. (1) that the 
property belongs to the religious endow- 
ment (2) that it was transferred by pre- 
vious manager (3) and that the transfer 
was for valuable consideration. It did not 
matter whether the property was trans- 
ferred by the previous manager stating 
that it was his own property. It was also 
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held in another decision by the Supreme 
Court in AIR 1966 SC 1603 that if the 
title of the mutt to any property was 
terminated by adverse possession the 
rights of the mutt in the property are 
also extinguished, It was not therefore 
open to a succeeding Mahant to recover, 
after his appointment, property which no 
longer belonged to the mutt, if before 
his appointment limitation under Article 
144 has commenced to run against the 
muth. That was a case in which there 
was an alienation in 1883 by way of a 
perpetual lease. The lessor under that 
lease died in 1915 and there was no suc- 
ceeding mathadhipathi till 1939. On those 
facts it was held that the alienee acquir- 
ed title to the lands by prescription not 
only from 1915 to 1927, but also after the 
Collector resumed the land in 1920 for 
over 12 years. It was observed that the 
absence of a legally appointed mahant 
did not prevent the running of time 
under Article 144 of the Limitation Act. 
In Mahanth Ram Charan Das v. Naurangi 
Lal, ILR 12 Pat 251 = (AIR 1933 PC 75) 
i+ was held that where a mahant has alj- 
enated the mutt property, the possession 
of the alienee does not become adverse 
during the tenure of the office of Mahant 
and limitation begins to run only from 
the time when the Mahant ceases to hold 
office. The same principle was laid down 
in ILR 44 Mad 831 = (AIR 1922 PC 123). 
The Full Bench of the Madras High Court 
in Venkateswara v. Venkatesa, ILR (1941) 
Mad 599 = (AIR 1941 Mad 449) (FB) fol- 
lowing the above principle held that the 
date of starting point for adverse posses- 
sion was the date of death or resignation 
or remova! of the manager, who effected 
the alienation and not the date of the 
election of his successor. These principles 
were applied to Hindu Religious Endow- 
ments in Sri Lakshminarayana Perum 1l- 
swami v. Kasthuri Naicker, (1946) 2, Mad 
LJ 123 = (AIR 1947 Mad 3), and in re- 
gard to Mohammadan endowments as 
well, (Vide Masjid, Shahid Ganj v. S. G 
P. Committee, AIR 1940 PC 116). 


24. From the above discussion the 
following position of law emerges. 
Mahant of a mutt .is incompetent to 
create any interest in respect of muth 
property to enure beyond his lifetime. 
He can alienate the property permanent- 
ly only for legal necessity or benefit to 
the estate. In the case of an alienation 
made by him, which was not for legal 
necessity or benefit the said alienation 
becomes voidable at the instance of his 
successor. The right to question the ali- 
enation accrues to the successor only on 
the alienor’s death. The adverse posses~ 
sion of the alienee also begins to run 
only from the date of his death and not 
until then. A permanent lease of tem ple 
lands is also an alienation of this nature, 
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if it was not for legal necessity or bene- 
fit it is not binding on the mutt. The 
cause of action which once accrues conti- 
nues. The right of the mutt would be ex- 
tinguished in regard to that property at 
the end of the period prescribed by the 
law of limitation. Each succeeding 
mahant does not get a revival of the 
cause of action in his favour. The ap- 
pointment of successor was never consi- 
dered to give a fresh start of limitation 
under the law as it stood prior to 1963. 
Whether it was an alienation made for 
legal necessity or not was a question de- 
pending upon the facts and circumstances 
of each case, 


- 


25. Such was the state of law 
when the Limitation Act was amended in 
1963. The legislature must be presumed 
to know the existing law and the inter- 
pretation given by the courts to the law 
then in force. If the right to question a 
voidable alienation in respect of a Hindu 
or Muhammadan religious or charitable 
endowment is denied to a mutt or religi- 
ous institution, such an institution looses 
the properties once for all. As the State 
was interested in protecting and safe- 
guarding the properties of such institu- 
tions, it brought about an amendment to 
achieve that purpose in 1963. The Law 
Commission, which was appointed to go 
into that question suggested that in the 
case of Hindu, Muslim and Buddhist reli- 
gious or charitable endowments, a fresh 
start or a terminus quo should be given 
for actions brought by the succeeding 
Mahant to set aside such  alienations, 
which were not made for legal necessity 
or benefit of the institution. The Legisla- 
ture also accepted that view and insert- 
ed in column 3 to Art. 96, which previ- 


ously had only the following words: “the 


death, resignation or removal of the 
transferor” the following words: “or the 
date of appointment of the plaintiff as 
manager of the endowment, whichever is 
later’. It is obvious from the plain words 
of the amendment that the legislature 
had in view such alienations about which 
a right to institute suits has already be- 
come barred and therefore it wanted to 
provide a fresh period of limitation in 
regard to them. The Legislature was also 
aware of the fact that according to the 
law as laid down by decisions prior to 
1963, the date of appointment of the 
plaintiff as manager by an endowment 
did not give him fresh start of limitation 
for that purpose. It was only to remedy 
the obvious difficulties felt in the inter- 
pretation of such law that this amend- 
ment has been brought about. By virtue 
of this amendment, if the plaintiff had 
been appointed within 12 years from the 
date of the filing of the suit, he can ques- 
tion any alienation, which was not made 
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for legal necessity or benefit to a mutt 
by a previous manager. The fact that 12 
years have elapsed from the date of death, 
resignation or removal of the transferor 
manager would not stand in the way of 
the plaintiff in such a suit from recover- 
ing the property. That is clear from the 
last three words in the amendment 
‘whichever is later’, purposely introduc- 
ed by the Legislature. In view of this 
amendment the courts have got to apply 
the plain words of the Statute to any ac- 
tion brought by any manager of a Hindu, 
Muslim or Buddhist religious or charit- 
able endowment, to recover possession of 
the movable or immovable property of an 
endowment which was the subject of an 
alienation by a previous manager for 
valuable consideration. It is also clear 
that the transferor manager need not he 
the immediate predecessor of the plain- 
tff, that files such a suit. From a reading 
of Article 96, such a conclusion cannot be 
arrived at. It is enough if the alienation 
was made by a previous manager. The 
first column does not say that it should be 
by the previous manager. 

26. As observed by their Lord- 
ships of the Privy Council in Abhiram 
Goswami v. Shyama Charan Nandi, (1909) 
ILR 36 Cal 1003 at p. 1014 (PC), Statutes 
of Limitation, like all others, ought - to 
receive such a construction. as the langu- 
age, in its plain meaning, imports. The 
plea of hardship in the interpretation or 
the provisions of Limitation Act is out of 
place. (See for instance the observations 
(Extracted below) of the Privy Council 
in Nagendranatha De v. Sureshchandar 
De, ILR 60 Cal 1 = (AIR 1932 PC 165). 


“They think that the question must 
be decided upon the plain words of the 
article. There is, in their Lordships 
opinion, no warrant for reading into the 
words quoted any qualification either as 
to the character of the appeal or as to the 


‘parties to it; the words mean just what 


they say. The fixation of periods of limi- 
tation must always be to some extent 
arbitrary, and may frequently result in 
hardship. But in construing such prov 
sions, equitable considerations are eut of 
place, and the strict grammatical mean- 
ing of the words is, their Lordships think 
the only safe guide.” 


The same principles have been applied in 
ILR (1941) Mad 599 = (AIR 1941 Mad 
449) (FB). 


27. In view of the above pro- 
nouncements the argument of the learn- 
ed counsel for the respondents that ihe 
giving of such liberal interpretation to 
the wording of Article 96 would amount 
to reviving the rights, which have become 
extinguished by the prior adverse posses- 
sion of the alienees, cannot be counten- 
anced, The mischief, if any, was done by 
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the Legislature in adopting such a clear 
language in the statute. The duty of the 
court is to apply the law as it stands and 
not to refuse to apply the law on account 
of any hardship caused to the parties. 


28. In view of the above position 
of law, in regard to the interpretation of 
Article 96, I hold that the present suit is 
not barred by limitation, since it was in- 
stituted within 12 years from the date of 
the appointment of the plaintiff as mana- 
ger of the endowment. 


29. The learned counsel for. the 
appellant has placed reliance upon the 
decision of My Lord Gopal Rao Ekbote J. 
(as his Lordship then was) in (1972) 2 
Andh WR 237 = (AIR 1973 Andh Pra 73}, 
wherein the learned Judge has laid down, 
interpreting Art, 96 of the Limitation 
Act, that it is not necessary for its applic- 
bility that the transferor Should have 
been the immediate predecessor of the 
plaintiff to the office of the Manager. It 
was no doubt a case wherein the’ trans- 
feror was alive and therefore the first 
clause in the third column has not come 
into operation. The learned Judge held 
that in all cases, it was not necessary 
that the previous Mutavalli must have 
died, removed or resigned (sic) and that 
even from the date of the appointment of 
the plaintiff as manager, the limitation’ 
would commence. It was therefore a case 
wherein the learned Judge applied the 
second part of the column No. 3 in Arti- 
cle 96, to a case of a suit challenging the 
alienation by a Mutavalli even though 


the transferor Mutavalli is alive. 


. 30. I shall now consider the sub- 
mission of the learned counsel for tne 
respondents based upon the provisions of 
Section 31 of the Limitation Act, 1963 as 
barring a suit of this nature. Section 31 
is in the following terms: 


“Nothing in this Act shall— 


(a) enable any suit, appeal or appli- 
cation to be instituted, preferred or made, 
for which the period of limitation pres- 
cribed by the Indian Limitation Act, 1908 
expired before the commencement of this 


Act: or” 


31. t would be sean from the 
above section that it only speaks of suits 
appeals or applications which are insti- 
tuted as per the period of limitation pres- 
cribed by the Indian Limitation Act, 1908 
and not to the types of suits, which are 
provided by the new Limitation Act. In 
the Limtiation Act of 1908, the right to 
file a suit under Article 134-B woul 
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arise on the death, resignation or removal 
of the transferor. But under the new Li- 
mitation Act, 1963 a suit can also be filed 
within 12 years from the date of appoint- 
ment of the plaintiff as Manager. The 
latter type of suits contemplated by the 


» 


184 A.P, fFrs. 31-33] C. J. Muti, Tirupathi v. C, V, Ferushetham (V. Sastry J.) 


new Act are therefore a new variety of 
suits introduced by the new Act and are 
not covered by the Indian Limitation Act, 
1908. If the terminus quo was repeated as 
in the case of 1908 Act, Section 31 would 
no doubt come into play, but when che 
terminus quo in column 3, has been 
changed in the new Act, it cannot be said 
that the new suit contemplated by Árt. 
96 is the same suit for which the period 
of limitation was prescribed under the 
Indian Limitation Act, 1908. Moreover it 
has been held in AIR 1961 SC 1596 "S. B. 
K. Oil Mills v. Subhash Chandra” that 
saving clauses are seldom used to con- 
strue the Act. The principle that is ap- 
plied to such cases is to see whether the 
intention of introducing ‘such a saving 
clause manifests the intention to destroy 
such type of suits contemplated by new 
Act altogether. When the old Articie 
134-B has been repealed and is followed 
by fresh legislation by means of Ari. 96 
in its place, with an additional clause in 
‘column No. 3 giving a fresh right of ac- 
tion to a suit of this nature, we cannot 
infer the manifestation of an intention to 
destroy, even such type of suits by vir- 
‘tue of the provisions contained in Sec- 
‘tion 31. If Section 31 is interpreted to 
take away the right of suits contemplat- 
ed by the new Article 96, the court would 
be practically rendering the beneficial 
provisions introduced by Article 96 of 
the new Limitation Act nugatory. In 
these circumstances I am unable to agree 
with ihe learned counsel for the respon- 
dents that Section 31 in any way affects 
the rights of the plaintiff in this suit., 


32.. I will now take up the ques- 
tion about the legal necessity for this 
alienation. The learned counsel for the 
appellant relied upon the decision of the 
Privy Council in ILR 40 Mad 709 = (AIR 
1917 PC 33) and contended that the ali- 
enation in this case was not one for lezal 
necessity. In the said case also a perma- 
nent lease granted by Shebait as a trus- 
tee was in question. Lord Atkinson deii- 
vering judgment in that case observed as 
follows:— 


‘three authorities have been cited 
which establish that it is a breach of duty 
on the part of a shebait, unless con- 
strained thereto by unavoidable neces- 
sity. to grant a lease in perpetuity of ie- 
bottar lands at a fixed rent however, ade- 
quate that rent’ may be at the time of 
granting, by reason of the fact: that by 
this means the debottar estate is deprived 
of the chance it would have if the rent 
were variable of deriving benefit from 
the enhancement in value in the future of 
the lands leased.” 


This view was followed in ILR 44 Mad 
831 = (AIR 1922 PC 123). The learned 
Advocate-General also has contended that 
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the burden of.establishing that the ali- 
enation was for legal necessity is on the 
alienee' and in this case the said burden 
has not been discharged, i.e. no evidence 
has been let in about the existence of any 
legal necessity or benefit to the estate cr 
any bona fide or reasonable enquiries 
made by the alienee. 


33. The learned counsel appearing 
for the respondents however relied upor 
the decision of the Supreme Court in 
AIR 1951 SC 214, and contended that tae 
legal necessity should be presumed in a 
case of this type, on account of impossi- 
bility of leading any evidence to prove 
such legal necessity in view of the lapse 
of a long period. He has drawn my at- 
tention to the following passage at 
page 216:— ° 


“The tenancy in question came inio 
existence as long ago as 1869 and it is not 
surprising that no direct evidence bear- 
ing on the issue of legal necessity is ` 
available now. We have therefore to fall 
back upon the recital in the documents 
to ascertain the circumstances under 
which the documents, Exs. L & K were 
executed, because it is well settled that 
if all the original parties to the transac- 
tion and those who could have given ev'- 
dence on the relevant points have passed 
away, a recital consisting of the principal 
circumstances of the case assumes greater 
importance and cannot be lightly set 
aside. See Bangachandra v. Jagat Kisorce, 
43 Ind App 249 = (AIR 1916 PC 110).” 


But it may be noted that in the said case 
their Lordships have relied upon the re- 
citals in the document as affording vala- 
able evidence. If we look into the doca- 
ment in this suit, Ex. A-9, which is the 
impugned permanent lease in this case, 
we do not find any recitals as to the ne- 
cessity in that document. That was a 
Muchilaka executed by the lessee in fav- 
our of the lessor. It says that the lessee 
has requested the lessor to give the land 
on permanent lease with permanent 
patta, and the lessor has agreed for the 
same and granted permanent patta of 
lease in his favour. The necessity for the 
grant of such permanent lease has not 
been mentioned in the said document. 
The lease also stipulated that the lessee 
should dig a well in the suit land at his 
own expense and. construct a brick wall 
in the said land; that he should raise 
garden crops like chilly, plantain etc. 
and pay only a rent of three varahams 
(Rupees twelve) every year, 1} varahamms 
by 15th Alpuri month and 1} varahams 
by 15th Viyari month. It was stipulated 
by him that he would cultivate the land 
by digging a well and by constructing a 
brick wall thereto by raising wet crops, 
by doing either self cultivation or by 
leasing it out from son to grandson and 
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so on in succession till the sun and the 
moon enure by paying to the mutt only 
the stipulated rent at the stipulated 
period every year by obtaining receipts. 
it was also mentioned in that lease that 
there existed in the land another well. 
It is therefore clear that there was in 


the land a well already and that the land _ 


was being cultivated or was capable of 
cultivation. There was no reason men- 
tioned in the document as to what 
prompted the Mahant from tying up the 
property for ever with the stipulations 
in this permanent lease. As observed by 
the Privy Council in ILR 40 Mad 709 = 
(AIR 1917 PC 33), the debottar estate is 
deprived of the chance it would have if 
the rent were variable of deriving bene- 
fit from the enhancemént in value in the 
future of the lands leased. Unless forced 
by necessity to part with the land on a 
permanent lease of this nature, it cannot 
be held that the stipulations as are con- 
tained in Ex. A-9, can be justified as sup- 
ported by legal necessity. Therefore in 


the absence of any recitals about 
legal necessity in the document and 
in the absence of any other evi- 


dence on the part of the defendants 
about such necessity, or any bona 
fide enquiries and also in the face of the 
recitals showing absence of legal neces- 
sity as discussed by me supra, the aliena- 
tion in question cannot be said to be justi- 
fied by only legal necessity or benefit to 
the estate. I am, therefore, not in a posi- 
tion to agree with the finding of the 
lower court that Ex. A-9 was supported 
by the legal necessity. 


34. In view of my findings on the 
main issues about limitation and leg al 
necessity, I have to hold that the plain- 
tiffs are entitled for a declaration and 
possession of the plaint schedule proper- 
ties as prayed for by them. It is therefore 
declared that the permanent lease exe- 
cuted on 19th Chitrai of Vikari year in 


favour of Govinda Chary and the subse- 


quent alienation on 19-4-1940 in favour 
of Sri C., V. Ramanujam, the father of de- 
fendants 1 to 4 are’ invalid, ` inoperative 
and not binding on plaintiff mutt. The 
‘defendants are directed to put the plain- 
tiff mutt in possession of the suit pro- 
perty. There will be an enquiry into the 
mesne profits both past and future in a 
separate application to be filed for that 
purpose. The apeal is allowed, and the 
suit is decreed with costs throughout. 


Appeal allowed. 


- P, B. Raimohanteddy v, 
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AIR 1974 ANDHRA PRADESH 185 
(V 61 C 34) 


SRIRAMULU, J. 


P. B. Rammohanreddy and another 
Petitioner v, Chintal Achaiah and others, 
Respondents. 


Civil Revn. Petn, No. 1494 of 1970, 
D/- 27-2-1973, Petition under Section 115 
of Act 5 of 1908 Praying the High Court to 
revise order of Ist Addl. J., City Civil 
Court, Hyderabad, D/- 22-1-1970. 


Index Note:— (A) Andhra Pradesh 
(Telangana Area) City Civil Courts Act 
(1954), Ss. 11, 12 — Plaint filed in Court 
of Chief Judge — Same sent to another 
Judge in course of distribution — Valua- _ 
tion raised there and piaint returned — 
Plaint refiled in proper Court — Original 
date of filing of plaint in Chief Judge 
Court is material date ‘of institution of 
suit and not date on which plaint is re- 
presented to proper Court. Case law dis- 
cussed, (X-Ref:— Civil P. C. (19098), O. 7, 
R. 10). (Para 29) 

Index Note:— (B) Civil P. C. (1908), 
0. 7, R. 10 — Return of plaint — Suit 
allotted by Chief Judge to another Judge 
of his court — Latter finding it beyond 
jurisdiction of his court — Plaint should 
be sent back to Chief Judge — Order of 
return with direction to prsent plaint in 
proper court is illegal. AIR 1952 Pat 280, 
Relied on. -~ (Para 39) 


Index Note:— (C) Civil P. C. (1908), 
O. 1, R. 10 and O. 22, R. 3 — Suit in name 
of A and B as plaintifis—A found to have 
died before institution of suit — Legal 
representative of A already on record as 
defendant could be substituted as plain- 
tiff by transposition under O. 1, R. 10 
even if O. 22, R. 3 may not apply. AIR 
1938 Nag 458 and AIR 1947 Nag 73, Fol- 
lowed; AIR 1961 Punj 57, Dissented from. 

| (Paras 43, 47) 
Cases Referred: Chronological Paras 


AIR 1973 SC 313 = (1972) 2 SCWR 805, 
Amar Chand Inani v. Union of India 32 
AIR 1964 Andh Pra 101, Prabhakar Rao 
oe Mawle v. Hyd. State Bank 24 
AIR 1964 Ker 314, Kunjukrishnan v. R. 
Viswanathan 26 
AIR 1962 Andh Pra 127 = (1961) 2 Andh 
WR 225, Wimco Madras v. H. A. H. M. 
Ehsan Ali _ 23 
AIR 1961 Punj 57, Amar Kaur v. Sadhu 
Singh > 44 
AIR 1959 Pat 254 (FB), Hifsa Khatoon v. 
Md. Salimar 48 
AIR 1958 Andh Pra 218 = (1958) 1 Andh 
WR 40, Vidyamba v. Venkayamma 25 
AIR 1955 Mad 644, K. Isamil v. Pavu 
Amma 40 
AIR 1952 Pat 280, Kedarnath Lal v. Sheo- 
narain Ram 8 
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AIR 1950 Pat 473, Ramkrishun Rai v. 
Ashirabad Rai 32 
AIR 1947 Nag 73, Rangarao Vyankatesh 
v., Kashinath Dhondu 42, 45 
AIR 1940 Mad 689, Chandrayya v. See- 
thanna 38 
AIR 1939 Mad 724, Satyanarayana Murty 
v. Subba Rao 39 
AIR 1938 Nag 458, Karimulla v. Bhanu 
Pratap Singh 42, 45 
AIR 1937 Bom 401, Alabhai Vajsur- 
bhai v. Bhura Baya’ 40 
AIR 1931 PC 162, Bhupendra v. Raje- 
swar 47 
AIR 1931 Pat 164, Waleyatunnissa Begun 
v. Chalakhi 48 
AIR 1929 PC 103, Ramdutt Ramkishen 
Dass v. E. D. Samson & Co. ol 
AIR 1929 Lah 409, Labhuram v. Charnu 
Fauja 27 
AIR 1998 Bom 421, Hirachand Succaram 
v. G. I. P. Rly. Co. 31, 32 
AIR 1925 Mad 1210 (FB), Gopalkrish- 
nayya v. Adivi Lakshmanarao 40 


AIR 1919 Pat 367, Rameshwar v. Jagade- 
swar 24 
(1909) 4 Ind Cas 510 (Cal), Chaturbhuj 
Marwari v. A. W. Walker 
(1885) ILR 7 All 230 (FB), Nidhi Lal . 
Mazhar Hussain 12 
Harihar Rao Deshpande, for Peti- 
tioners; A. Satyanarayana (for No.1), S 
Dasaratharamireddy (for No. 3), A. Bal- 
reddy (for No.12) and G. Sriramarao (for 
No. 18) Advocates, for Respondents. 


GEDER :— The minors Ram 
Mohan Reddy and Jayashree, son and 
daughter of one Balwanth Reddy, per 


maternal grand-father Bala Reddy as 
their next-friend filed a suit in the court 
of the Chief Judge, City Civil Court, 
against their mother, Anasuya Devi, as 
defendant No. 1 and 25 others who are 
the zlienees of their joint family proper- 
ties. The suit was filed for a declaration 
that the alienations of the joint family 
properties, effected by their father, were 
not binding on them, and for setting 
aside those alienations. The mother of 
the plaintiffs, i.e., defendant No. 1 re- 
mained ex parte but the other defendants 
contested the suit, 


2. The plaint was presented in the 
court of the Chief Judge, City Civil Court, 
Hyderabad on 15-9-1967. For the pur- 
poses of payment of court-fee and juris- 
diction the suit was valued at Rs. 1,000/-. 
By virtue of the powers vested in him, 
under Section 12 of the Andhra Pradesh 
(Telangana Area) City Civil Court Act 
(No. 36) of 1954 (hereinafter referred to 

as ‘the C.C.C. Act’) for the distribution of 
hè business of his court among the vari- 
ous Judges thereof the Chief Judge, City 
Civil Court, allotted the said suit to the 
{I Asst. Judge, City Civil Court, Hydera- 
bad. 


v. Chintal Achaiah (Sriramulu J.) 


Civil Court, Hyderabad 
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3. Six days after the presentation 
of the plaint in the court of the Chief 
Judge, City Civil Court i.e., on 2ist Sep- 
tember, 1967 the Ist plaintiff, Ram Mohan 
Reddy died. A petition under Order XXII, 
Rule 3, C. P. C. for bringing the legal re- 
presentatives of the deceased [st plain- 
tiff on record, was filed on 15-11-1967. It 
was alleged in the L. R. petition that the 
Ist plaintiff died leaving behind him his 
sister, plaintiff No, 2 and his mother de- 
fendant No. 1 as his heirs; that both of 
them were already on record as parties 
to the suit and that, defendant No. 1 
may be transposed from the array of the 
defendants to the array of the plaintiffs. 
The suit and the petition were not till 
then, numbered. 


4, On 29-11-1967, the plaint was 
returned by the II Assistant Judge, City 
for compliance 
of some office objections. On 5-12-1967 
the plaint was represented in the same 
Court after complying with the office 
objections. 


5. The 2nd Assistant Judge, City 
Civil Court then raised an objection to 
the valuation òf the suit, found that he 
had no pecuniary jurisdiction to try the 
suit and accordingly returned the: plaint 
and the L. R, petition on 11-7-1968 for 
presentation to a proper Court. 


6. The suit was then valued at 
Rs. 5,500/- and the plaint was represent- 
ed before the Chief Judge, City Civil 
Court on 1-8-1968. Under Section 12 of 
the C. C. C. Act the Chief Judge, City 
Civil Court, allotted the suit to the Court 
of the First Additional Judge, City Civil 
Court, Hyderabad. On 23-10-1968, the 
suit was numbered in the Court of the 
First Additional Judge, City Civil Court, 
as O. S. 88/68. When the pendency of the 
E. R. Petition which was already on re- 
cord was brought to his notice the First 
Additional Judge, City Civil Court, en- 
dorsed on it that it was presented on 
23-6-1969 and ordered it to be numbered. 
The I. A. was_accordingly numbered as 
I. A. No. 347/69, 


7. The First Additional Judge, 
City Civil Court, dismissed the L. R .Peti- 
tion holding that the suit must be consi- 
dered to have been instituted on 1-8-1968 
when it was presented to the proper 
court and, on that date, the Ist plaintiff 
was already dead and hence the question 
of bringing his legal representatives on 
record, under Order XXII, Rule 3, C.P.C. 
did not arise. It could neither be consi- 
dered as a defect in any proceedings of 
the suit which could be rectified under 
Section 153, C.P.C. nor as a suit filed in 
the name of wrong plaintiff within the 
meaning of Order 1, Rule 10 C.P.C. and 
hence the petition under Order XXII, 


— 
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Rule 3, C.P.C. could neither be consider- 
ed and allowed under Section 153, C.P.C. 
nor under Order 1, Rule 10, C.P.C. Ag- 
prieved by the said order dismissing the 
L. R. Petition the petitioners have come 
up in revision to this court. 


8. The learned counsel, Sri Hari- 
har Rao Deshpande, appearing for the re- 
vision petitioners contended that the City 
Civil Court is one court and the suit was 
instituted by presenting the plaint to the 
Chief Judge, City Civil Court, on 15-9- 
1967. On that date the ist plaintiff was 
alive. The subsequent return and repre- 
sentation of the plaint did not affect the 
original date of institution. They were 
merely continuation proceedings of the 
suit. Hence the date of institution of the 
suit was not 1-8-1968, but it was 15-9-67. 
The lower court erred in dismissing the 
L. R. Petition. filed under Order XXII, 
Rule 3 of the Civil Procedure Code. Even 
assuming, without admitting, that the 
date of institution of the suit was 1-8-68 


‘and not 15-9-1967, still the institution of 


the suit in the name of a deceased person 
was a defect or an error in a proceeding 
in the suit and it could be rectified under 
Section 153, C.P.C. The learned First 
Additional Judge, City Civil Couct, 


should in any case, have considered 'thit 


the suit was instituted on account of a 
bona fide mistake, in the name of a wrong 
plaintiff under Order 1, Rule 10, C.P.C. 
and even in such a case he should have 
allowed the petition. 


9. As against the above argument 
the learned counsel appearing for the ist 
respondent. Sri A. Satyanarayana, con- 
tended that. when a plaint has been re- 
turned for representation to the proper 
court, the date of representation of the 
plaint would be the date of the institu- 
tion of the suit. On 1-8-1968, when the 
plaint was represented in the proper 
court, and which was the date of the in- 
stitution of the suit, the Ist plaintiff was 
already dead. The institution of the suit 
in the name of dead person could neither 
be considered as a defect or an error in 
any proceeding of the suit nor as an in- 
stitution of the suit in the name of a 
wrong plaintiff which could be rectified 
either under Section 153, C.P.C. (in the 
‚former case) or under Order 1, Rule 10, 
C.P.C. (in the latter case). The first Ad- 
ditional Judge, therefore rightly dismiss- 
ed the L. R. Petition. 


10. In support of their respective 
contentions the learned counsel relied 
upon various rulings, which will be re- 
ferred to at appropriate place in the 
judgment. 

il. The arguments advanced by 
the learned counsel, Sri A. Satyanara- 
yana were adopted by the other counsel, 
appearing for the other respondents. 


P. B. Rammohanreddy v. Chintal Achaiah (Sriramulu J.) [Prs. 7-13] A. P. 187 


12. Sections 15 to 20 of the C.P.C. 
regulate the forum for the institution of 
suits, Section 15 reguires that every suit 
shali be instituted in the court of the 
lowest grade, competent to try it. The 
object of the section is that the court of 


` higher grade should not be over crowded 


With suits. This rule is a rule of proce- 
dure and not of jurisdiction. The insti- 
tution in a court of higher grade of a 
suit which ought to have beeh instituted 
in the court of a lower grade is only an 
irregularity of procedure covered by Sec- 
tion 99 of the Civil Procedure Code, and 
does not affect the jurisdiction of the 
Court (See Nidhilal v. Mazhar Hussain, 
ILR (1885) 7 All 230 at p. 233 (FB). It is 
therefore clear that where a suit which 
ought to have been instituted in a court 
of a lower grade is instituted in the’ 
court of a higher grade, the latter can- 
not be said to have no jurisdiction to try 
the suit though as a matter of procedure, 
the plaint ought to be returned for pre- 
sentation to the proper court. Where in 
such a case the plaint is returned for 
‘presentation to the proper court the date 
of institution of- the suit is the date on 
which the plaint was originally presented 
in court, and not the date on which it 
‘was represented after the return. 


13. The jurisdiction or the com- 
petency of a court to try a suit is of three 
kinds. One is with reference to the na- 
tura of the suit, the second is with re- 
gard to its pecuniary jurisdiction, and the 
third is with regard to its territorial 
jurisdiction, Exemption of certain suits, 
say the suits’relating to immovable pro- 
perties etc., from the cognizance of small 
causes court, relates to the jurisdiction 
of the Small Causes Court with reference 
to the nature of the suit. If the court’s 
pecuniary jurisdiction is fixed at say 
Rs. 5,000/- suits of the value of more 
than Rs. 5,000/- cannot be entertained or 
tried by it. This jurisdiction relates to 
the pecuniary jurisdiction of the court. 
Section 16, C.P.C. prescribes that the 
suits relating to immovable property, 
partition of immovable property, for sale 
and redemption of a mortgage of immov- 
able property or for the enforcement of 
a charge on the immovable property 
should be instituted in a court within 
whose jurisdiction the immovable pro- 
perty is situated or in a court in which 
any portion of the immovable property 
is situated (Section 17) or in case it is un- 
certain as to within the local limits of the 
jurisdiction of which of the two or more 
courts the immovable property is situat- 
ed the suit can be filed in any one of 
those courts (Section 18, C.P.C.). Suits 
for compensation or damages for personal 
injury or to movable properties or other 
suits can be filed either in the court with- 
in whose jurisdiction the cause of action 
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or any part of it arose, or in the court 
within whose jurisdiction the defendant 
resides (Sections 19 and 20 of the C.P.C.), 
If a suit is filed in violation of any of 
these sections i.e., Sections 16 to 20 of 
the C.P.C. it would affect the competency 
of the court to try such suit. 


14, This distinction must be well 
borne in mind between the two cases viz., 
(i) Where a suit which should have been 
instituted in a court of a lower grade is 
instituted in a court of a higher grade 
and (ii) where a suit which should have 
been instituted in a court of a higher 
grade is instituted in the court of lower 
grade. In the former case it is only an 
irregularity of procedure, but in the 
latter case it affects the competency or 
the jurisdiction of the Court. 


15. Let me illustrate this by an 
example. Suppose a court of a higher 
srade is vested with powers to try all 
suits of a civil nature of unlimited value, 
whereas a court of a lower grade can try 
only a suit of the value of Rs. 5,000/-. If 
a suit the value of which is Rs. 5,000/- 
and which should have been instituted in 
the court of the lower grade is instituted 
in the court of a higher grade which has 
jurisdiction to try all suits of unlimited 
value it would be, a case of an irregula- 
rity of procedure and if the court of the 
higher grade returns the plaint for 
presentation to the court of the 
grade the date of presentation of the suit 
would be the original date of institution 
of the suit in the court of the higher 
grade and not the date on which the suit 
is represented in the court of the lower 
grade. 

16. Supposing the value of the 
suit is Rs. 10,000/-. According to the va- 
luation the suit should have been filed in 
the court of the higher grade but by mis- 
take it was filed in the court of a.lower 
‘grade and the court of the lower grade 
returns the plaint for representation {to 
the proper court. In such a case the 
court of the lower grade would not be 
competent or have pecuniary jurisdiction 
to try a suit of the value of Rs. 10,000/-. 
The court of the lower grade would there- 
fore be incompetent to try the suit. In 
such a case the date of representation of 
the suit in the court of the higher grade 
ie., the proper court would be the date of 
institution of the suit. 


17. Bearing these principles in 
mind, I would deal with the contentious 
raised by the learned advocates appear- 
ing for the parties. 


18. The law relating to Civil 
Courts in the Telangana area of the State 
of Andhra Pradesh, has been reenacted 
in the Andhra Pradesh (Telangana Area) 
City Civil Court Act (No. 36) of 1954. The 
classes of Civil Courts and the pecuniary 


lower | 
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jurisdiction of the Judges thereof in ori- 
ginal suits, are mentioned in Section 11 
of the said act, thus:— 

IN THE CITY CIVIL COURT: 


l. the courts of First and Second 


Judge: With unlimited jurisdiction. 


2. the courts of 3rd and 4th Judges: 
With jurisdiction not exceeding rupees 
five thousand. 


_ _3. the courts of 5th Judge: With ju- 
risdiction not exceeding Rs. 2,000/-. 

19. Under Section 12, the ist 
Judge of the City Civil Court is em- 
powered to make such arrangements as 
he may think fit for the distribution of 
the business of the court among the vari- 
ous Judges thereof. 


20. Under Section 16 (1) of the 
said Act an appeal from a decree or order 
of the First Judge or the Second Judge . 
of the City Civil Court, will lie to - the 
High Court. Under Section 16 (2) of the 
Act, an appeal from a decree or order of 
the other Judges of the City Civil Court, 
will lie to the 1st Judge or the Second 
Judge if the Second Judge, is authorised 
to discharge the functions of the first 
Judge of the City Civil Court. 


21. Under the scheme of reorga- 
nisation of the Courts the Government 
of Andhra Pradesh issued G. O. Ms. No. 
444 dated 14-3-1958, combining the two 
cities of Hyderabad and Secunderabad 
into a single unit, under the jurisdiction - 
of the City Civil Court, Hyderabad and 
also prescribing the strength of its offi- 
cers. Clause (2) of the said Notification 
reads thus: 


*(2) The proposal of the High Court 
that there should be common courts for 
the twin cities of Hyderabad and Secun- 
derabad is approved. The new set-up for 
the administration of civil and criminal 
justice in the two cities in future will be 
as follows:—— f 


CIVIL COURTS: (1) (a) City Civil 
Court: The twin cities of Hyderabad and 
Secunderabad should be combined into a 
single unit under the jurisdiction of the 
City Civil Court, Hyderabad. This court 
should have a strength of the following 
officers to start with; 


(1) One Chief Judge of the grade of 


District Judge. ` 

(2) One Additional Judge of the 
grade of Dist. Judge. 

(3) Four Additional Judges of the 


grade of sub-Judges, 


(4) Three Additional Judges of the 
grade of Munsif-Magistrates.” 

22. The jurisdiction of the Chief 
Judge, City Civil Court and Additional 
Judges in the grade of Sub-Judges who 
will be having unlimited pecuniary juris- 
diction is extended over the area now 
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comprised within the jurisdiction of the 
District Court Hyderabad District. The 
Six munsiffs in the said area will be 


‘under the appellate jurisdiction and con- 


trol of the Chief Judge, City Civil Court, 
and will dispose of cases triable by 
Munsifs, 

o B The officers of the grade of 
the Sub-Judges should be invested with 
unlimited ordinary original civil jurisdic- 
tion as in Andhra and Officers of the 
grade of Munsif should be invested with 
pecuniary jurisdiction upto Rs. 5,000/-. 
See at page 255 in Wimco, Madras v. H. 
A. H. M. Ehsan Ali, (1961) 2 Andh WR 
259 = (AIR 1962 Andh Pra 127). 


24. In Prabhakar Rao H. Mawle v. 
Hyderabad State Bank, AIR 1964 Andh 
Pra 101 the Second Judge, City Civil 
Court, passed a decree against Prabhakar 
Rao H. Mawle. In execution proceedings 
of that decree the matter went to the 
High Court in connection with the trans- 
fer of the exécution proceedings. The 
transfer-petition was dismissed and the 
records were sent back to the First Addi- 
tional Judge, City Civil Court in 1980. 
The First Additional Judge, placed the 
file before the Additional Chief Judge for 
hearing or for being transferred to some 
other Judge, The Additional Chief Judge, 
referred the matter to the Chief Judge, 
City Civil Court, who withdrew to his 
own file the execution petition from the 
file of the First Additional Judge, City 
Civil Court, The contention advanced by 
the judgment-debtor was that the First 
Additional Judge, City Civil Court . had 
no jurisdiction to entertain the first exe- 
cution petition because the decree put in 
execution was passed by the Second 
Judge, City Civil Court. Repelling that 
contention, a Division Bench of this court 
consisting of P. Chandra Reddi; C. J., and 
Gopalakrishnan Nair, J. ruled that 


M poses) The Ist Additional Judze, 
City Civil Court, is not a separate court. 
He is only one of the Judges of the City 
Civil Court. The decree is passed by the 
City Civil Court. It is therefore not cor- 
rect to say that the First Additional 


Judge has no jurisdiction to entertain the 


= execution petition.” 


Dealing with the next contention that the 
second execution petition should not have 


been filed before the IV Additional Judge . 


but should have been filed only. before 
the Chief Judge, and the latter ought to 
have sent it on to the former as a mat- 
ter of distribution of the Civil business 
of the City Civil Court, P. Chandra 
Reddy, C., J., observed thus:— 

icin We do not consider this to be 
an argument of substance. It is a matter 
touching only the ministerial side of the 
administration of the City Civil Court and 
not inherent jurisdiction. Moreover in 


~ 
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the absence of any order distributing the 
business of the Court among the various 
Judges thereof in such a manner as to 
preclude the Fourth Additional Judge, 
from entertaining the execution petition, 
the judgment-debtor cannot complain of 
any irregularity on the part of the Fourth 
Additional Judge in entertaining the exe- 
cution petition in question. The Fourth 
Additional Judge has concurrent local 
jurisdiction. He has also adequate pecu- 
niary jurisdiction. Therefore in the ab- 
sence of any order to the contrary by the 
Chief Judge of the City Civil Court, 
under the provisions of Section 12 of the 
Hyderabad Civil Courts Act, it was com- 
petent for the Fourth Additional Judge 
to entertain E. P. No. 49 of 1960 (Vide 
Chaturbhuj Marwari v, A. W. Walker. 
(1909).4 Ind Cas 510 (Cal) and Ramesh- 
war v. Jagadeswar, AIR 1919 Pat 367). 


25. In Vidyamba v. Venkayamma, 
(1958) 1 Andh WR 40 = (AIR 1958 Andh 
Pra 218) Umamaheswaram and Krishna 
Rao, JJ., held that what. Section 15, Civil 
Procedure Code provided was that every 
suit shall be instituted in the court of 
lowest grade competent to try it. Com- 
petency contemplated by this section is 
only pecuniary competency and there was 
no lack of jurisdiction for the superior 
court to try the suit. ` 


_ 26. In R. Kunjukrishnan v. R. 
Viswanathan, AIR 1964 Ker 314 the suit 
was instituted in a District Court. The 
plaint was returned by that court, on the 
ground of pecuniary jurisdiction, -for pre- 
sentation to the Munsif’s Court. A single 
Judge of the Kerala High Court held that 
the suit must be deemed to have been 
validly instituted on the date of-the pre- 
sentation of the plaint in the District 
Court and hence no question of the suit 
being barred by limitation, on the date l 
of its presentation to Munsif’s Court 
could arise. | : 


27. In Labhuram v. Charnu Faujy, 
AIR 1929 Lah 409 a suit for declaration, 
valued at Rs. 1,000/- for jurisdiction was 
properly presented on 4th October, 1901, 
in the court of the District Judge. The 
District Judge sent the suit for trial fo 
a court subordinate to him, and there the 
valuation of the suit was raised in some 
obscure way to Rs. 2,000/-. The Subordi- 
nate Court then ordered the return of the 
plaint for presentation to proper court 
on 17th January, 1902. The plaintiff re- 
presented his plaint, as soon as he got it 
back, in the court of the District J udge 
on 24th January, 1902. On those facts it 
was held that the plaint was presented 
properly in the court of the District 
Judge in the first instance and that he 
in the ordinary course of distributing 
plaints properly sent it to the subordi- 


— 
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nate court which had jurisdiction to try 
the suit. The fact that that court had the 
valuation raised. somehow or other 
wrongly to Rs. 2,000/- and returned the 
plaint thereafter, cannot bring it -about 
that the plaint was only properly pre- 
sented on 24-1-1902, when it was again 
put in before the District Judge. 


28. - From a combined reading of 
Section 11 of the C. C. C. Act along with 
G. O. Ms. No. 444, dated 14-3-1958, it is 
clear that the whole of the twin cities of 
Hyderabad and Secunderabad were com- 
bined into a single unit under the juris- 
diction of the City Civil Court, Hydera- 
bad. All the civil work in the twin cities 
of Hyderabad and Secunderabad was to 
be tried and disposed of by the City 
Civil Court. The City Civil Court is there- 
fore only one unit for the entire “area 
comprised in the twin cities. Under Sec- 
tion 12 of the C. C. C. Act, the Chief 
Judge, has the power and jurisdiction to 
distribute the work of the City Civil 
Court among the various Judges of the 
City Civil Court. If all the suits to be 
filed in the City Civil Court were not 
filed in the court of the Chief Judge, 
City Civil Court, then the question of 
distribution of the work of the City Civil 
Court, among the various Judges thereof, 
does not arise at all. The question of dis- 
tribution and allotment of work of the 
City Civil Court among the various 
Judges thereof arises only when all the 


Civil Suits, arising within the twin cities. 


of Hyderabad and Secunderabad are filed 


in the court of the Chief Judge, City 
Civil Court. 
29. The combined effect of all the 


above decisions cited by the learned coun- 
sel for the revision-petitioners is that the 
City Civil Court is one court, and when 
a suit is instituted in the court of the 
Chief Judge, City Civil Court, the Chief 
Judge has got power and jurisdiction to 
distribute the business of his court among 
the other Judges of the City Civil Court. 
If the plaint was presented in the court of 
the Chief Judge, City Civil Court, who 
allotted it to another Judge of that court 
and that court either rightly or wrongly 
returned the plaint for presentation to a 
proper court the original date of institu- 
tion of the suit in the Chief Judge’s court 
would be the material date of the filing 
of the suit and not the date on which the 
plaint is presented to the proper court in 
pursuance of the order of the other Judge 
of the City Civil Court. $ 


30. I will now consider the deci- 
sions cited by the learned counsel for the 
respondents. In Satyanarayana Murty v. 
Subbarao, AIR 1939 Mad 724 Venkat- 
ramana Rao J., held that where a plaint 
is presented in a court which has no juris- 
diction and it is represented after return 
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by that court in a court which has juris 
diction the presentation in the latter 
court must be deemed to be the date of 
its institution in the said court. The pro~ 


[ceedings in the former court are of no 


avail and the proceedings in the latter 
cannot be treated as a continuation of the 
proceedings in the former suit, 


31. In coming to that conclusion 
the’ learned Judge relied upon the deci- 
sion in Ramdutt Ramkishen Dass v. E. D. 
Samson & Co. AIR 1929 PC 103 and 
Hirachand Succaram v. G. I, P, Railway 


Co., AIR 1928 Bom 421. 


32. In Ammar Chand Inani v. 
The Union of India, (1972) 2 SCWR 805 
at p. 806 = (AIR 1973 SC 313) Rama- 
swamy v. Veerarayan Raja, AIR 1941. 
Mad 711 and AIR 1928 Bom 421 (supra) 
and Ramkrishun Rai v. Ashirabad Rai, 
AIR 1950 Pat 473-it has been held that 
when the plaint was returned for pre- 
sentation to the proper court and was. 
presented in that court the suit can be 
deemed to be instituted in the proper 
court only when the plaint was presented 
in the court. In. other words the suit in- 
stituted by presentation of the plaint re- 
turned, was not a continuation of the suit 
filed in the returning court for proper 
presentation. ~ 


33. In Chandrayya v. Seethanna, 
AIR 1940 Mad 689 a Division Bench of the 
Madras High Court, consisting of Leach 
C, J. and Krishnaswami Ayyangar J. re- 
versing the decision held that a court 
which had no jurisdiction could not pass 
orders in the suit beyond directing the 
plaint to be presented to the proper court 
and giving a direction with regard to the 
costs incurred upto the time of the re- 
turn of the plaint, and that the suit must 
be deemed to have been instituted on the 
date of representation of the amended 
plaint which the court had jurisdiction to 
accept and was therefore barred. Having 
deliberately under-valued his relief in 
the first instance, the plaintiff could not 
claim the benefit of Section 14. 


34. A careful reading of the facts 
in all the above cases, relied upon by the 
learned counsel, Sri A. Satyanarayana, 
appearing for the respondents, reveals 
that in thé first instance the suit, value of 
which exceeded the pecuniary jurisdic- 
tion of the court, was filed in that court, 
and the court having found that if the 
suit was properly valued the valuation 
would be beyond its pecuniary jurisdic- 
tion, returned the plaint for presentation 
to proper court. The suit was then either 
after altering the value or omitting some 
of the claims for the purposes of valua~ 
tion, presented in a different court or in 
the same court. In such a case the courts 
have considered that the date of institu~ 
tion of the suit in the proper court would 
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be the date of institution, and the pro- 
ceedings in tha proper court would nof 
be a continuation of the suit filed in the 
original court which returned the plainf, 
that is to say the first cour? in which the 
suit was filed, was not competent by rea~ 
son of its pecuniary jurisdiction to try 
and entertain the suit, It is only in such 
cases where the courfi in which the suif 
was originally instituted had no pecu~« 
miary jurisdiction and was not compe- 
tent to try the suit filed before it and 
therefore returned the plaint for presen« 
tation fo the proper court, that the date 
of presentation of the suit in the proper 
court in pursuance of the order of the 
original court returning it would be the 
proper date of institution of the suit, 


35. However in the instant case 
before me; the City Civil Court is one 
court and the Chief Judge, of the City 
Civil Court has jurisdiction fo try all 
suits of civil nature of unlimited pecu< 
niary value, Whether the suit was valued 
at Rs. 1,000/~ or at Rs, 5,500/~ the suit 
could be filed in, tried and disposed of 
by the Chief Judge, City Civil Courf, 
who was competent to try the said suif, 
Therefore the present suit filed in the 
court of the Chief Judge, City Civil 
Court, cannot be equated to a suit which 
has been filed in a court which was noft 
competent to try it as in the cases cited 
by ‘the learned counsel appearing for the 
respondents, Those cases therefore are 
not applicable in the facts of the pre 
sent case. 


36. In the case before me tha 
plaint was presented for the first time on 
15-9-1967 in court of the Chief Judge, 
City Civil Court, which had jurisdiction 
to try the same, On thaf date the Ist 
plaintiff Ram Mohan Reddy was alive, If 
is only six days after the institution of 


the suit that Ram Mohan Reddy died, In - 


those circumstances it is evident that the 
date of institution of the suit was 15-9« 
1967 and on that date the Ist plaintiff 
Ram Mohan Reddy was alive. Since the 
Ist plaintiff died on 21-9-1967 ie, six 
days after the institution of the suit the 
L. R. petition filed under Order XXII; 
Rule 3, C. P, C, for bringing his legal 
representatives on record, was a valid 
and a proper petition. The learned First 
Additional Judge, therefore erred in 
holding that the presentation of the suif 
in the court of the Chief Judge, City. 
Civil Court on 15-9-1967 was not the pro= 
per date of institution of the suit and 
that Ist August, 1968 was the date of in- 
stitution of the suit on which date it 
was presented to the Chief Judge’s Court, 
in pursuance of the order of return pass~ 
ed by the IL Asst. Judge, City Civil 
Court, Hyderabad. ~ 


37. There fs also a fallacy in the 
argument advanced by the learned coun- 
sel appearing for the respondent, Both 
in the first instance as well es subse 
quently the plaint was presented in tha 
courl of the Chief Judge, City Civi 
Court, When in the latter case az con= 
fended by the Iearned counsel for the 
respondenfs isf August, 1968, the date 
on which the plaint was represented in 
the court of the Chief Judge, City Civil 
Court was the proper date of presenta= 
tion of the plaint, then it is surprising 
why 15-9-1967 the date on which the suif 
was filed in the court of the Chief Judge, 
City Civil Courf, was not the proper date 
of presentation, I therefore see no merif 
in this contention and hold that the suit 
was properly filed, in a court of compes 
tent jurisdiction on 15-9-1967, Since the 
ist plaintiff died six days after the pro- 
per institution of the suit the only re< 
medy available to his heirs was to file 
a petition under Order XXII, Rule 3 of 
the C.P.C. The learned ist Additional 
Judge, C, C, C, has therefore erred in 
dismissing the L. R, petition filed under 
Order XXII, Rule 3, C.P.C, 


38. In Kedarnath Lal wv. Sheo= 
narain Ram, AIR 1952 Pat 280 Rama- 
swami J, (as he then was) held that where 
on evidence it was found by the court 
that the suit transferred to if was be~ 
yond its pecuniary jurisdiction the Judge 
should transfer the suit back to the court 
from which if was sent and not return 
the plaint under Order VII, Rule 10, 
C.P.C, and thaf the provisions of Order 
Vil, Rule 10, C.P.C. do not apply to such 
cases, 


39. In the instant case before me, 
when tha II Asst. Judge, or the First 
Additional Judge, City Civil Court, res 
turned the plainf on the ground that the 
suit was beyond the pecuniary jurisdic- 
tion of his court the learned Judge should 
have sent back the suit to the court from| 
which it was allotted to him, that is to 
say the learned Judge should have sent 
back the plaint to the court of the Chief 
Judge, City Civil Court. The order of 


. return with a direction to present the 


plaint in a proper court was itself there- 
fore bad in law. 


40. In K. Isamil v. Pavu Amma, 
ATR 1955 Mad 644, Alabhai Vajsurbhai 
v. Bhura Baya, AIR 1937 Bom 401 and 
Gopalakrishnayya v. Adivi Lakshmana~« 
rao, AIR 1925 Mad 1210 (FB) the suit or 
the appeal was filed by mistake against 
a dead person. It was held that it was a 
defect in the proceedings which could 
be cured and rectified under Section 153, 
C.P.C. These are not cases where the 
suit or appeal was filed in the name of 
a dead person, -and Section 153, C.P.C. 
docs not apply to a case where the sui 
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mas beon filed in the name of a dead per- 
son. However that question does not 
arise in the instant case in view of my 
finding that the Ist plaintiff was alive 
on the date of institution of the suit i.e. 
15-9-1967, - 

ál. There however appears to be 
a conflict of judicial opinion on the ques- 
tion whether in a suit or an appeal filed 
in the name of a dead person, the legal 
representatives of the deceased could be 
brought on record under Order 1, Rule 10 
of the Civil Procedure Code, 


43, In Karimulla v, Bhanu. Pra- 
tap Singh, AIR 1938 Nag 458 Niyogi J., 
held thati—  . 


gave Order 1, Rule 10 only contem~ 
plates that a suit should have been filed 
in the name of a wrong person irrespec- 
tive of whether he is living or a dead 
person, There is no difference between a 
suit filed. in the name of a dead plaintiff 
and one filed in the name of a wrong per- 
son as plaintiff. The suit filed in the 
mame of a dead plaintiff is manifestly one 
that is: filed in the name of wrong plain~ 
tiff. Hence the case comes within the 
ambit of Order I, Rule 10 and the defect 
is capable of being cured if the mistake 
is shown to have occurred in good faith.” 
In Rangarao Wyankatesh v, Kashinath 
Dhondu, AIR 1947 Nag 73 a suit for recti- 
fication of an instrument executed in 
favour of K and S was instituted in the 
name of K and § as plaintiffs but it was 
subsequently discovered that S had died 
only three days before the institution of 
the suit. The sons and widow of S there< 
after applied for being substituted as his 
legal representatives, This was allowed 
by the court, It was contended by the 
defendants that the suit which purport- 
ed to be filed by a dead person, was an 
absolute nullity and that the order allow~ 
ing the substitution was illegal, On those 
facts Niyogi J, held thats 

“se the suit was properly present- 
ed so far as K was concerned and he 
could prosecute the suit on his own. ac- 
count as if he was the sole plaintiff in 
the case. The suit vis a vis S who was 
dead was. certainly: void and his legal re~ 
presentatives could not be brought on re- 
cord, Under Order XXII, Rule 3. But 
Order 1, R., 10 (2) was applicable to the 
case and hence the order of substitution 
was not illegal, The fact that K wrongly 
included the name of a dead person in 
his plaint did not make any difference.” 


43. In the instant case before me 


two persons ie, Ram Mohan Reddy and: 


Jayashree, filed the suif, Even assuming 
for a moment without admitting that the 
suit should be deemed to have been pro~ 
perly instituted on 1-8-1968 still on that 
date Jayashree could alone continue and 
prosecute the suit. Whether the suit is 
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considered to have been filed on 15-89- 
1967 or 1-8-1968 still it was a valid suit 
which could have been filed by Jayashree 
and continued by her even in the latter 
court, In~such circumstances even if the 
application for bringing the legal repre- 
sentatives on record under Order XXII, 
Rule 3, C. P, C. is not allowable under 
the impression that on the date of the 
institution of the suit, Le, 1-8-1968 -the 
ist plaintiff was already dead still the 
legal representatives of the ist plaintiff 
could be brought on record under Order 
1, Rule 10 (2), C. P.C 

44, However in Amar Kaur vV, 
Sadhu Singh, AIR 1961 Punj 57 a Divi- 
sion Bench of the Punjab High Court ap- 


pears to have taken a different view. In - 


that case the learned Judges held that:— 

a E The powers under Order 1, 
Rule 10 cannot be exercised to substitute 
a different person for a dead plaintiff or 
appellant. The ‘Person’ referred to in 
this rule means a person in e@xistence 
who may of course be either a human be- 
ing or a legal person capable of suing or 
being sued but it does not include fictiti- 
ous person or a person who having died is 
no longer in existence on the date of the 
institution of the suit or appeal. A per- 
son who is dead has no existence, either 


- in fact or in law and he is incapable of 


instituting a suit or an appeal or per- 
forming any act...... “i 

45. I prefer the view expressed 
by the Nagpur High Court in AIR 1938 
Nag 458 and AIR 1947 Nag 73, 

46. However the question whether 
the legal representatives of a deceased 
plaintiff could be brought on record 
under Order 1, Rule 10, C, P. C. when on 
the date of the institution of the suit the 
plainti® was dead, does not arise in this 
case because on the date of the institu- 
tion of the suit ie. on 15-9-67, on which 
date the suit was validly instituted in a 
court of competent jurisdiction, the Ist 
plaintiff was ‘alive, 

47. In Bhupendra v, Rajeswar, 
AIR 1931 PC 162 Sri George Lowndes J., 
observed that: 

ere the course of adding pro forma 
defendants as co-plaintiffs should always 
be adopted where it is necessary for a 
complete adjudication upon the questions 
involved in the suit and to avoid multi- 


In the instant case before me, ‘the Ist 
plaintiff (i.e, the deceased) left two heirs 
and they are (i) his sister, who is already 
on record as the 2nd plaintiff and (ii) his 
mother who is already on record as de- 
fendant No, 1. In such a case if is in the 
interest of justice that the court is re- 
quired to substitute the legal heirs of the 
deceased and by transposing the Ist de- 
fendant as plaintiff. . 
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48. A Full Bench of ‘the Patna 
High Court in Hifsa Khatoon v. Md. Sali- 
mar, AIR 1959 Pat 254 (FB) overruling 
its earlier decision in Waleyatunnissa 
Begum v. Chalakhi, AIR 1931 Pat 164, 
held that: 

Tea Where all the heirs or legal re- 
presentatives of the deceased are already 
on the record in any capacity it is not 
necessary to make an application for 
their substitution in the place of the de- 
ceased and such a case is governed by 
Rule 2 of Order XXII and not Rules 3 
and 4 of that order...... ý 
It is clear from this ruling that when the 
legal heirs of a deceased are already on 
record even an application under Order 
XXII, Rule 3, C. P. C. is not necessary 
and the legal heirs could be brought on 
record by substitution. 

49, What emerges from the above 
discussion, is that the City Civil Court is 
one court and all the suits have to be in- 
stituted by presentation of the plaint to 
the Chief Judge, City Civil Court who in 
order to regulate the work of his court, 
is competent and has jurisdiction to dis- 
tribute the work among the various 
other Judges of the City Civil Court, The 
- date of presentation of the suit in the 
court of the Chief Judge, City Civil 
Court will be the proper date of institu- 
tion of the suit even though it was for 
the purpose of distribution, allotted by 
the Chief Judge, City Civil Court to an- 
other Judge of that court and the latter 
court, finding that the suit was beyond its 
pecuniary jurisdiction returned it for 
presentation to the proper court. Even if 
on the proper date of presentation of the 
suit the plaintiff was dead and the suit 
was filed under a bona fide belief that the 
plaintiff was alive, that application for 
bringing the L. Rs. on record could be 
considered under Order 1, Rule 10, C.P.C. 


50. I, therefore allow this revision 
petition, set aside the order of the First 
Additional Judge, City Civil Court, Hyde- 
rabad and allow I. A. 347/69 and direct 
the .First Additional Judge, City Civil 
Court to allow the legal representatives 
of the deceased Ist plaintiff to be brought 
on record. The Civil Revision Petition is 
allowed with costs. 

Revision allowed. 
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Index Note:— (A) Specific Relief Act 
(1877). Section 22 — Laches — Delay — 
Two important considerations are iengih 
of delay and nature of acts done during 
the interval. 

Brief Note:-— (A) The delay has two 
aspects, It may lead to a change in the 
thing sold or it may imply acquiescence 
so as to bar a plaintiff’s remedy. It - is 
necessary to keep these aspects separate 
while considering the consequences of a 
delay, _— (Para 33) 

On facts held: In the absence of 
details of construction expenses, when 
they were started and when they ended, 
no foundation was laid for holding that 
the plaintiff had waived his rights under 
the agreement of sale of land on which 
construction were put up or acted in a 
way which induced the defendants to 
carry on the constructions. 

(Paras 38, 39) 

Index Note:— (B) Specific Relief Act 
(1877), Sec. 22 (2) — Self-inflicted hard- 
ship — No relief can be claimed under 


this section. 


Brief Note‘-— (B) The defendants with 
full knowledge of prior agreements in 
favour of the plaintiff entered into an 
agreement to purchase the same property 
and started constructions to defeat the 
plaintiff's claim. The defendants in such 
a case could not be allowed to set up their 
own wrong against the plaintiff. 

(Parg 52) 

Index Note:— (C) Specific Relief Act 
(1963), Section 19 (b) — Relief of specific 
performance — Defendant not a bona fide 
purchaser without notice of earlier agree- 


ments — Plaintiff is entitled to relief 
against him. f (Para 73) 
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GOPAL RAO EKBOTE, C. J.. This - 
appeal is from the judgment of our learn- 
ed brother M. Krishna Rao. J. given in 
Appeal Nos. 368 and 443 of 1968 and 
Memorandum of Cross Objections on 
26-3-1971. 

2, The plaintiff-appellant institu- 
ted O. S, No. 71 of 1961 for specific per- 
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fonmance of an agreement to sell execut- 
ed on 7-4-1961. The averments were that 
originally S. No. 16/1 situate in East 
Naidupalem belonged to the deity Kodan- 


,daramaswami, whose temple is at Ongole. 


There was litigation between the trustees 
of the temple and the Ist defendant who 
was claiming occupancy rights. The liti- 
gation. however, ended in negativing the 
claim set up by the Ist defendant, The 
Ist defendant, however, continued in pos- 
session. The trustees of the Temple and 
the Ist defendant on approval of the Gov- 
ernment entered into a sale deed execut- 
ed by the trustees in favour of the Ist de- 
fendant on 7-4-1961. 


3. The Ist defendant borrowed 
Rs. 2.000/- from the plaintiff in order to 
meet his requirements regarding pay- 
ment of consideration to the trustees. The 
a later on was paid to the plain- 
iff. 


4. The Ist defendant entered into a 
contract for sale which the plaintiff on 
7-4-1961 agreeing to sell 10 kuntas of the 
said property at the rate of Rs. 1100/- 
per kunta (Exhibit A-1) The sale deed 
was agreed to be executed within one 
week of the agreement. 


5. Since the Ist defendant had 
some difficulties in executing the sale 
deed, he endorsed the agreement Exhibit 
A-2 on 14-4-1961 extending the time to 
two months. 


6. A counterpart of the agree- 
ment was executed by the plaintiff and 
was left with the Ist defendant. 


7. The plaintiff was always willing 
and ready to perform his part of con- 
tract. but the Ist defendant put it off on 
some pretext. 


8. The plaintiff. however, came to 
know one month before the suit that the 
Ist defendant has entered into contracts 
for sale in respect of some portions of 
the land. He therefore insisted on the 
Ist defendant to complete the sale deed. 
It is then that Ist defendant disclosed 
that he sold 4 kuntas of the suit property 
to the 2nd defendant on 12-7-1959 
(Ex. B-9). 

9. He also came to know there- 
after that the Ist defendant has entered 
into an agreement to sell 6 kuntas of suit 
property in favour of 3rd defendant on 
17-4-1961 (Exhibit B-13). 

10. On 19-10-1961 the 
therefore gave notice Exhibit A-3 to the 
Ist and 2nd defendants asking for specific 
performance of the contract. 


11. The Ist defendant by Exhibit 
A-6 dated 10-11-1961 gave reply. He 
denied the execution of contract of sale 
in favour of the plaintiff or any endorse- 
ment on such agreement. The 2nd de- 
fendant also gave reply by Exhibit A-7 
on 19-11-1961 on somewhat the same lines 
as Ist defendant. 
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, 12. The plaintiff as a result in- 
stituted the present suit against the three 
defendants on 5-12-1961. 


13. The principal defence set up 
by the defendants was that the Ist defen- - 
dant had not entered into any agreement 
to sell the land to the plaintiff. Exhibits 
A-1 and A-2 were not executed by’ the 
Ist defendant. They are rank forgeries, 1st 
defendant further stated that he has sold 
4 kuntas to 2nd defendant and agreed 
to sell 6 kuntas to 3rd defendant. It was 
further alleged that the ist defendant had 
executed an agreement (Exhibit B-9) in 
favour of 2nd defendant as long back as 
12-7-1959 and in pursuance of the same 
the sale deed was executed on 17-4-1961 
(Exhibit B-10), Possession was already 
given to defendants 2 and 3 on the dates 
of their agreements. 


14. It was alleged by the 2nd de- 
fendant that he put a barbed wire an 


. fenced the whole compound, He also con- 


structed a pucca godown, He thus spent 
Rs, 20,000/- to Rs. 25,000/- on the impro- 
vement of property, 


15. Likewise the 8rd defendant 
also alleged that he constructed a barn 
and improved the property by spending: 
about Rs. 6000/-. 

16. On these pleadings. the trial 
Court framed in all seven issues. 


17. The pleintiff examined seven 
witnesses including himself. The defen- 
dants examined nine witnesses including 
themselves. The parties marked several 
documents and some documents were 
marked on behalf of the witnesses, A 
Commissioner was appointed at the inst- 
ance of the plaintiff to report about the 
existing state of affairs on the land in 
question. 


18. Upon this material. the trial 
Judge held that the contract of sale dated 
7-4-1961 and the endorsement by way of 
modification thereof dated 14-4- 1961 ex- 
ecuted by the Ist defendant in favour of 
the plaintiff are true and genuine. He 
therefore found issue 1 in favour of the 
plaintiff, 


19. The trial Court further held 
that the contract of sale dated 12-7-1959 
alleged to have been executed by the Ist 
defendant in favour of 2nd defendant 
(Exhibit B-9) was not a genuine docu- 
ment and that it was brought into exist- 
ence by antedating it although it seems 
to have been brought into existence at or 
ae E time of the execution of Exhi- 

it B-10. 


20. It was also held that Exhibit 
B-9 was not executed on the strength of 
an agreement which the Ist defendant is 
alleged to have executed in favour of the 
trustees in 1956. 


21. The trial Court further found 
that Exhibit B-10 was also not bona fide 
document. It reached the conclusion that 
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both Exhibits B-9 and B-10 are not valid 
documents, Fictitious recitals were in- 
troduced in Exhibit B-10. Moreover. 2nd 


. defendant was not a bona fide purchaser 


for consideration without notice of Exhi- 
bits A-1 and A-2. Consequently the trial 
Court held issue No. 2 against defendants 
1 and 2 and found that Exhibits B-9 and 
B-10 are not binding upon the plaintiff. 

22. In regard to issue No. 3, which 
related to the contract of sale with 3rd 
defendant. the learned trial Judge held 
that Exhibits B-13 and B-14 came into 
existence subsequent to Exhibit A-1. No 
registered sale deed as yet is executed. 
These documents are true but are not 
binding. 

23. The trial Judge then consider- 
ed issues 4 and 5 together. It was held 
that the plaintiff did not pursue his claim 
diligently and on the other hand it looks 
as though he deliberately allowed time 
to lapse so that in the meanwhile defen- 
dants 2 and 3 might proceed with their 
constructions, Hence by his own non- 
diligence the plaintiff has disentitled him- 
self to the equitable relief of specific per- 
formance. He is entitled to be maid only 
the compensation for breach of contract. 
As a result, the trial Court dismissed the 
suit for specific performance and pos- 
session, but granted a decree against the 
Jst defendant for Rs. 6000/- by way of 
compensation, 


24. Aggrieved by the judgment of 
the trial Court. the 1st defendant prefer- 
red Appeal No. 368 of 1968. The plaintiff 
also preferred Appeal No. 443 of 1968. The 
2nd and 3rd defendants filed cross ob- 
jections on the plaintiffs appeal. All these 
cases were heard together. The learned 
Judge dismissed the appeals of the Ist 
defendant as well as the plaintiff. The 
cross-obiections also were dismissed. 


25. The learned Judge agreed with 
the view of the trial Court that Exhibits 
A-1 and A-2 executed by the Ist defen- 
dant in favour of the plaintiff are true. 
He also agreed with the view of the trial 
Court that in view of the conduct of the 
plaintiff, the trial Court was justified in 
holding that he is not entitled to the dis- 
cretionery relief of specific performance 
which would operate to the detriment of 
defendants 2 and 3. The learned Judge 
felt it unnecessary to consider whether 
the subsequent alienees, defendants 2 and 
3, are bona fide purchasers for valué. He 
observed that “as the plaintiff is not 
entitled to a decnee for specific perfor- 
mance, defendants 2 and 3 will be entitl- 
ed to continue in possession,” 


N i 

C26.  In'this appeal Miss V. Lakshmi 
Devi. the learned counsel for plaintiff- 
appellant.. naturally attacked the concur- 
rent view of the two Courts that the 
plaintiff is not entitled to the discre- 
tionary relief of specific performance as 
all the other issues were decided by the 
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trial Court in favour of the plaintiff and 
partly agreed to by the learned single 
Judge, i 

27. Now, Section 22 of the old 
specific Relief Act which, it is agreed, is 
applicable to this case. lays down at the 
outset that the jurisdiction to decree spe- 
cific performance is discretionary. It then 
sets out the nature of such discretion. It 
says that the Court is not bound to grant 
such relief merely because it is lawful 
to do so. Such a discretion, however. is 
not to be arbitrarily exercised. It must 
be sound and reasonable and guided by 
judicial principles, Such exercise of dis- 
cretion is capable of correction by a court 
of appeal, The section then specifies’ in 
three successive paragraphs circumstances 
under the first two of which the Court 
may properly exercise a discretion not to 
decree specific performance, whilst under 
the third. it may appropriately give a de- 
cree. It is, however. plain that the cir- 
cumstances stated in the said three provi- 
sions are merely illustrative of the general 
principle embodied in the first paragraph 
of the section and are not intended to be 
exhaustive. It is well settled that it 
would neither be possible nor desirable to 
lay down any hard and fast rules regard- 
ing the principles on which discretion can 
be exercised. Nor it is possible to exhaus- 
tively define the circumstances in which 
the equitable relief could or could not 
be granted, 

28. It is well to remember that 

there is a presumption that specific per- 
formance is the proper remedy on a con- 
tract to convey immovable property. 
Usually specific performance is ‘allow- 
ed in case of immovable property. But 
such a presumption is not absolute and is 
liable to be rebutted. No one can claim 
this equitable relief as a matter of right. 
Nor the Court would grant it as a matter 
of course, Each case has to be considered 
in the light of its own facts and circums- 
tances, 
29. One of the grounds on which 
this equitable relief sometimes is denied 
is delay. Where delay which does not 
act as a bar under any statute of limita- 
tion has been pleaded as a defence. its 
validity has necessarily to be tried on 
principles substantially equitable. 


30. In order to consider such a 
plea in defence, the pleading in that behalf 
must expressly state the facts necessary 
for making out a defence on the ground 
of delay. 

31. We have referred to some of 
the principles stated in Section 22 which 
have to be kept in view while considering 
the grant or refusal of this equitable re- 
lief. It may. however. be noted that 
laches or waiver is not one of the grounds 
mentioned in, Section 22 as disentitling ‘the 
plaintiff to specific performance But in 
the exercise of the discretion the conduct 
of the plaintiff also is to be considered.. 
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If the delay is caused in taking suitable 
action which amounts to laches or waiver 
on the part of the plaintiff, he would not 
be entitled to the equitable relief, 


32. Now the doctrine of laches is 
not an arbitrary or technical doctrine. It 
is only where it would be practically un- 
just to give a remedy either because the 
party thas by its conduct done that which 
might fully be regarded as equivalent to 
wavier of it. or where by his conduct and 
neglect he has, though perhaps not waiv- 
ing that remedy, yet put the other party 
in a situation in which it would not be 
reasonable to place him, that the lapse 
of time or delay would be most material. 
In all other cases. where immovable pro- 
perty is concerned, ordinarily the relief 
should be granted. 


33. Two circumstances always im~ 
portant in such cases are the length of the 
delay and the nature of the acts done 
during the interval which might affect 
either party. and cause a balance of jus- 
tice or injustice in taking the one course 
or other, so far as it relates to the remedy. 
In other words, delay has two aspects. It 
may lead to a change in the thing sold 


or it may imply acquiescence so as to bar . 


a plaintiff’s remedy. It is very important 
to keep these two things separate when 
the consequences of delay have to be con- 
sidered in a given case. 


34. The Supreme Court in Satya- 
narayana v. Yelloji Rao, AIR 1965 SC 
1405 may say so with.respect, tersely put 
the law as follows: 


“The result of the aforesaid discus- 
sion of the case law may be briefly stated 
thus: While in England mere delay or 
laches may be a ground for refusing to 
give a~relief of specific performance, in 
India mere delay without such conduct 
on the part of the plaintiff as would cause 
prejudice to the defendant does not em- 
power a court to refuse such a relief. But 
as in England so in India proof of 
abandonment or waiver of a right is not 
a pre-condition necessary to disentitle the 
plaintiff to the said relief for if abandon- 
ment or waiver is established, no ques- 
tion of discretion on the part of the Court 
would arise. We have used the expres- 
sion ‘Waiver’ in its legally accepted sense, 
namely ‘waiver is contractual, and may 
constitute a-cause of action’ it is an agree- 
ment to release or not to assert a right’; 
see Dawson’s Bank Ltd. v. Nippon 
Menkwa Kabushika Kaisha, 62 Ind. App. 
100 at p. 108 = (AIR 1935 PC 79 at p. 82) 
It is not possible- or desirable to 
lay down the circumstances under which 
a court can exercise its discretion against 
the plaintiff, But they must be such that 
the representation by or the conduct or 
neglect of the plaintiff is directly respon- 
sible in inducing the defendant to change 
his position to his prejudice or such as 
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to bring about a situation when it would 
be equitable to give him such a relief.” 


35. In Yelloji Rao v. Satyanara- 
yana. (1964) 1 An WR 312. a Bench of this 
court was concerned with similar set of 
facts and the question of law relating 
thereto. Their Lordships held that con- 
tracts relating to immovable property. 
where time is mot of the essence of the 
contract. mere delay with nothing 
more cannot prejudice the claim. 
It is necessary to note the length of delay 
and the nature of the acts done during 
the interval and motive behind both. If 
the delay was not unreasonable and if the 
acts done during the interval resulting in 
the change of circumstances are far from 
being honest. the plaintiff’s claim cannot 
be prejudiced, 


36. . In that case it was found that: 

“Even though on the evidence it is 
clear that the change in the status quo 
ante has flown from the plaintiff’s word, 
deed or inaction, but is attributable to 
the rash act of the defendant who was not 
at all buna fide in raising the structure. 
There was no occasion for the court below 
to exercise discretion in favour of the 
defendant. If the change in circumstances 
did bring any hardship on the defendant, 
it is his self induced hardship. and since 
he has taken his chances to build he must 
take the risk of its being pulled down.” 


37. The following decisions of this 
Court are also to. the same effect: 
Butchiraju v. Sri Ranga Satyanarayana, 
ATR 1967 Andh Pra 69, T. Venkata Sub- 
rahmanyam v. Viswanadharaju., AIR 1968 
Andh Pra 190 and M. A. H. Khan v. 
A. M. Khadri, AIR 1972 Andh Pra 178. It 
is in the background of these principles 
that we have to examine whether the two 
courts were right in declining the equi- 
table relief to the plaintiff, 


38. In the written statement of the 
defendants neither delay nor laches on the 
part of the plaintiff has been pleaded. No 
special circumstances are indicated show- 
ing the conduct of the plaintiff on the 
basis of which it could be said that he 
was guilty of waiver or acquiescence. Nor 
there is anything to show that defendants 
2 and 3 were induced to a belief that the 
plaintiff is not interested in his claim and~ 
therefore they carried on the construc« 
tions as alleged by them. What all is ob- 
served is that: 

“after obtaining the sale deed this 
defendant (2nd defendant) began the con- 
struction of a pucca godown in the extent 
purchased by him. The said construction 
was completed and this defendant spent 
more than Rs, 25,000/- for it. The‘-3rd 
defendant has since constructed two fleue 
tobacco barns in the site purchased by 


No details of construction or details of 
expenses are given more important than 
that is that it is not shown as to when 
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the constructions were started and when 
they ended. 


39. It will thus be plain that no 
foundation was laid in the written state- 
ments for holding that the plaintiff had 
waived his right or acted in a way which 
induced the defendants to carry on the 
constructions., o> 


40. Issue No, 4 was whether the 
plaintiff is entitled to specific perform- 
ance. This general issue may imply that 
the plaintiff would not be entitled if he 
has waived his right. But there are no 
pleadings to that effect. 


4i. The trial court in a short 
paragraph 38 observed that the construc- 
tion was commenced soon after Exhibit 
B-10 and seems to have dragged on for 
several months and appears to 
have been over only by about 
February, 1962, Though defendants 2 and 
3 commenced construction. the plaintiff 
did not immediately take any objection 
nor did the complain to the elders in the 
village. Further though the plaintiff re- 
ceived Exhibits A-6 and A-7 in early 
November. 1961 the suit was filed only 
on 5-12-1961. 


42. The learned trial Judge then 
pointed out as to how the plaintiff was 
not diligent in prosecuting his application 
filed for injunction. 


43. It is only upon these grounds 
that the trial Court has held that by his 
own non-diligence the plaintiff has dis- 
entitled himself to the equitable relief. 


44, The question therefore is 
whether these findings are sufficient in 
law to disentitle the plaintiff to the relief. 
We do not think that even if these findings 
are taken to be correct, the exercise of the 
discretion against the plaintiff would be 
justified. 


45. It is pertinent to note that the 
trial Court has expressly found that the 
agreement of sale as well as the sale deed 
were invalid and defendant 2 was respon- 
sible for bringing into existence an ante- 
dated agreement to sell as well as of 
false insertions in the sale deed, It was 
also held that defendants 2 and 3 are not 
bona fide purchasers with consideration 
and without notice of the agreement to 
sell in favour of the plaintiff by Ist de- 
fendant. In the face of this categorical 
finding. we fail to see how it would be 
just and fair to exercise any discretion in 
favour of defendants 2 and 3 and against 
the plaintiff. When these defendants pur- 
chased or agreed to purchase the property 
with full knowledge of Exhibits A-1 and 
A-2 and carried on the construction. we 
are unable to comprehend how they can 
ask the court to exercise the discretion in 
their favour. 


46. section 20 (2) (b) was sought 
to be relied upon by the learned advocate 
for the defendants in support of his con- 
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tention that the performance of the con- 
tract would involve great hardship to de- 
fendants 2 and 3 since they have expend- 
ed considerable amount in improving the 
property. 

4l. No doubt clause (b) of Sec- 
tion 20 (2) says that where the perform- 
ance of the contract would involve some 
hardship on the defendant which he did 
not foresee whereas its non-performance 
would involve no such hardship on the 
plaintiff, 

48. In order to attract this provi- 
sion. it must firstly involve some hardship 
on the defendant. It is. however, neces- 
sary to bear in mind that such a hard- 
ship the defendant must not have foreseen. 
And secondly that non-performance woul 
involve no such hardship to the plaintiff. 

49. When the defendants knew 
well that there is a prior agreement in 
plaintiff’s favour, how can it be said that 
the hardship is the creation of the plain- 
tiff. We have already seen that in (1964) 
1 An WR 312, itis held that if the 
change of circumstances are brought 
about by defendants which changes are 
far from being honest. the plaintiff can- 
not be denied his claim. ‘Since the de- 
fendants have taken a chance of running 
up construction to defeat the plaintiff's 
claim, they must take the chance of pull- 
ing them down. 


50. In Haradhan Debnath v. 
Bhagabati Dasi. ILR 41 Cal 852 = (AIR 
1914 Cal 137) a Bench of the Calcutta High 
Court was concerned with similar cir- 
cumstances.” The Court observed: 


“The subsequent transferee entered 
into an agreement to purchase the pro- 
perty with full knowledge of this prior 
agreement. He cannot consequently claim 
to be a bona fide purchaser for value 
without notice, and the plaintiff is en- 
titled to have the contract specifically en- 
forced not only against the vendor but 
also against the transferee.” 

51. It was argued before that 
court that there was delay in the insti- 
tution of the suit and before its com- 
mencement the transferee had spent 
money for the improvement of the pro- 
perty and therefore the plaintiff should 
not be allowed specific performance, The 
Court rejected that contention. 


52. It was also contended there 
that specific performance should be refus- 
ed because in the terms of Section 22 (2) 
of the Act the performance of the con- 
tract would involve hardship on the pur- 
chiaser-defendant which Ihe did not fore- 
see whereas its non-performance would 
involve no such hardship on the plaintiff. 
Rejecting that contention. the court said: 

“This clause clearly contemplates a 
case in which the vendor has entered in- 
to a contract without full knowledge of 
the circumstances......ccccccceceee But where 
the hardship has been brought upon the 
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defendant by himself, the court will not 
consider that as a circumstance in favour 
of the refusal of specific performance.” 
Their Lordships further said that: — 


“The position of the defendant who 
has taken with notice of the prior con- 
tract and who has omitted to make an ef- 
fective enquiry from the plaintiff is no 
better than that of the vendor himself, 
and. so far as the vendor is concerned, it 
is clear that if he makes permanent im- 
provements the purchaser would be en- 
titled to the benefit thereof without fur- 
ther <PaAVMENticissievcsasvaseccs The defen- 
dants consequently have not established 
any right to be reimbursed for the im- 
provement made on the property.” 
in AIR 1968 Andh Pra 190. one of us 
{Hon’ble the Chief Justice) Similarly 


held- 

"When both the courts below have 
found that the 2nd defendant was not a 
bona fide purchaser without notice and 
was aware of all the facts of the case, it 
was not possible to exercise the discre- 
tion in favour of such a persom, The in- 
tervening interest which was brought in- 
to existence was deliberate and knowing 
fully that there exists an agreement in 
favour of the plaintiff which was not de- 
termined and that the contract was alive.” 
Respectfully following the said decisions. 
we have no difficulty in holding that the 
defendants with full knowledge of agree- 
ment Exhibits A-1 and A-2 carried on 
the construction. The injury or hardship, 
if any. was self-inflicted. The defendants 
cannot set up their own wrong against 
the plaintiff to defeat his claim. No dis- 
icretion therefore in such a case can be 
exercised in favour of the defendants 
and against the plaintiff. 


53, Both the Courts unfortunately 
have completely missed this very impor- 
tant aspect of the case, Otherwise the 
trial court would not have found on the 
one hand that defendants 2 and 3 are not 
pona fide purchasers with value and with- 
out notice and on the other refused to 
exercise the discretion in favour of the 
plaintif. Nor the learned single Judge, 
without considering the question whether 
defendants 2 and 3 are bong fide pur- 
chasers would have exercised the discre- 
iion in favour of defendants 2 and 3. who 
were found by the trial Court not to be 
bona fide purchasers. The learned Judge 
did not upset the finding of the trial 
Court in that regard. 


54. We go back then to the ques- 
tion whether the findings of the trial 
court justify in law or in fact the refusal 
ta exercise the discretion in favour of 
the plaintiff: 


55. in view of the position of law 
discussed above, it cannot be in doubt 
that unless it is found that there has been 
such a delay on the mart of the plaintiff 
or his conduct was such which induced 


‘He stated that the construction 


A.I. R. 


the defendants te carry on improvements 
in the property. the plaintiff cannot be 
deprived of his right. Neither there was 
any pleading nor any finding in that 
behalf. The argument that the plaintiff 
did not immediately take any objection 
although he knew about the beginning of 
the construction as he lives opposite to 
the suit site is neither correct in point of 
fact nor omission to object amount i 

waiver or acquiescence of his claim or 
offering inducement to defendants who 
were aware of Exhibits A-1 and A-2 to 
carry on the construction. The tests laid 
down as above are not satisfied in the 
te case so as to disentitle the plain- 
i 


56. It is already seen that Exhibit 
A-1 is of 7-4-1961 and Ex, A-2 is of 14-4- 
1961. The notice A-3 was given on 19-10- 
1961. The notice, apart from the know- 
ledge of Exhibit A-1. ought to have put 
the defendants on guard. They did not 


‘make any enquiries. The 2nd defendant's 


sale deed is dated 17-4-61 (Exhibit B-10). 
The finding of the trial Court is that soon 
after Exhibit B-10. the construction com- 
menced and dragged on and was over by 
February. 1962. Thus it is not found as 
to when exactly the construction com- 
menced. Exhibits X-1, X-2. X-3, X-4 and 
X~6 are of August 1961, Exhibit X-5 is 
also of July 1961. We have already noted 
that the written statements do not show 
as to when the construction commenced. 


57. _ The Ist defendant stated that 
four or five days after Exhibit B-10. 2nd 
defendant started construction. He denied 
the suggestion that the construction com- 
menced six months after Exhibit B-10. He, 
however admitted that the construction 
was completed in six or seven months. 


58. D. W. 6 is the 2nd defendant. 
He stated that about 10 or 15 days after 
Ex. B-10 he started the construction. It 
was completed in six or seven months. 


59. D. W. 9 is the 3rd defendant. 
of his 
barns was completed in about two months 
and in August. 1961. He could not say 
as to when 2nd defendants godown was 
completed. 


60. D. W. 5 no doubt said that 2nd 
defendant started construction of a 
godown about 10 or 15 days after Ex. 
B-10 and completed in six months. but 
he is the resident of another village and 
is interested in 2nd defendant as he is his 


| relative, 


Gl. Ex. A-3. the notice of the 
plaintiff. mentioned that when he asked 
the 2nd defendant about his sale without 
giving proper reply he has been putting 
up temporary walls on western side since 
oe a week, that is to say about 12-10- 

961. 

62. Exhibit A-6 is a reply ‘by Ist 

defendant which makes reference to the 
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construction on the same lines as Exhi- 

bit A-7. 
63. Exhibit A-7 is the reply notice 


given by 2nd defendant on, 19-11-1961. 
exactly one month after Exhibit A-3. In 
this reply very strangely 2nd defendant 
alleges to have constructed the godown 
after 1959 agreement and before the sale 
deed Exhibit B-10. In any case there 1s 
no’ date given as to when construction 
commenced. There are no details of the 
godown and no reference of any other 
construction. 

64. If the evidence of defendants 2 
and 3 and of D. W, 9 is read along with 
Exhibits A-6 and A-7 and the evidence of 
D. Ws. 4. 7 and 8 in support of some. of 
the documents, it .is difficult to believe 
that these defendants really commenced 
their constructions within 15 days of 
Exhibit B-10. The purchase of material 
under Exhibits X-1 to X-6 shows that it 
was purchased only in July and August, 
1961. Most of the material seems to have 
been purchased only in August, 1961, The 
plaitniff’s evidence that the constructions 
were commenced about six months after 
Exhibits A-1 and A-2 seems to us to be 
correct., When the material was admit- 
tedly purchased in August, 1961, the 


construction must have started thereafter. - 


The finding of the trial court therefore 
that the constructions were completed by 
about February. 1962 is correct because 
even the defendants say that the construc- 
tions were completed within six or seven 
months from their commencement. 


65. What is plain therefore is that 
in spite of the knowledge of Exhibits A-1 
and A-2. the constructions were commenc- 
ed somewhere in September. 1961 and in 
spite of Exhibit A-3 dated 19-10-1961 the 
notice of the plaintiff, the constructions 
continued. Not only that but the suit was 
laid soon on 5-12-1961. Even after its 
institution the construction was continued 
and was over in February, 1962. 


66. It is pertinent to note that 
defendants 2 and 3 have not maintained 
any account of constructions, Nor have 
they produced any account of the con- 
structions. More important than that is 
that they have not produced any per- 
mission of a local body to construct the 
godown, the barns ete. Such a permis- 
sion would have disclosed as to when the 
construction really commenced, It would 
not therefore be umreasonable to infer 
that all these constructions were carried 
on either without permission or were 
carried out only after or about the time 
when notice Exhibit A-3 was given by the 
plaintiff to them, It is also interesting to 
know that some of the articles were pur- 
chased in the name of Gaddam Kathayya 
although the bill seems to have been sign- 
ed by 2nd defendant. The original bills 
have not been produced. Their loss is 
alleged but not satisfactorily proved, The 
material got on quota could have been 
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easily proved by producing the papers re- 
lating thereto. They were not produced. 
The 2nd defendant categorically stated 
that “There are no accounts now relating 
to the construction of the godown, But 
all the bills are available”. In the same 
breath he subsequently said “I got them 
by quota. That bills file lost.” Itis diffi- 
cult to believe such statement, He was 
also not able to say what price he paid 
for purchasing the quota material. The 
bills are stated to have been lost in the 
auditor's office. .The auditor was not 
examined, Gaddam Kathayya also has 
not been examined. In these circumst- 
ances it is difficult to accept the evidence 
of defendants 2 and 3 that they commenc- 
ed the construction within 15 days of Ex. 
B-10. They started the construtcion fully 
knowing the plaintiff’s right and insisted 
on continuing it even after notice and 
completed the construction long after the 
suit was laid. We fail to see how in these 
circumstances it can be said that the 
plaintiff was guilty of negligence or laches 
or there has been delay in claiming the 
right or the plaintiffs conduct was such 
that the defendants were induced to carry 
on the constructions. The defendants have 
to blame themselves if they are now re- 
quired to pull them down, It would be 
very unfair and unjust and against the 
principles of law to exercise the discre- - 
tion in favour of the defendants and deny 
Plaintiff his right. l 

67. We are not at all impressed 
with all that is stated by the two courts 
in regard to the prosecution of the peti- 
tion for interim injunction filed by the 
plaintiff in the suit. In the circumst- 
ances mentioned above. even if it is as- 
sumed that there was some lack of dili- 
gence on the part of the plaintiff in pro- 
mptly prosecuting the petition. we fail 
to see how that could disentitle the plain- 
tiff. particularly when the defendants 
were aware of the entire situation, We are 
satisfied that the plaintiff was not 
guilty of laches nor there was any delay 
on his part in setting up his claim. He 
enquired of 2nd defendant but without 
giving any proper reply and with full 
knowledge 2nd defendant commenced the 
construction, There is therefore nothing 
on the basis of which the plaintiff can 
be denied the specific performance of 
the immovable property. 


68. The learned advocate for the 
defendants naturally was compelled to 
dispute the findings of the trial Court re- 
garding the agreement Exhibit B-9 and sale 
deed Exhibit B-10 executed by Ist de- 
fendant in favour of 2nd defendant. The 
learned single Judge considered it un- 
necessary to go into the question. We 
therefore heard the learned Advocates 
fully on this question as well as on the 
question relating to Exhibit B-13 in favour 
of 3rd ‘defendant, After going through 
the evidence which was read out to us 


+ 
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and considering carefully the reasons 
given by the trial Court in support of 
its conclusions, we are inclined to wholly 
agree with the view taken by the trial 
Court. Exhibit B-9-is clearly a subse- 
quently brought out document. On the 
date on which it is alleged to have been 
executed, even Ist defendant had no title 
to enter into any agreement. dt jis on a 
plain paper. No reason is shown why it 
could not be executed on a stamp paper. 
The contention that there was an agree- 
ment between the trustees and the ist de- 
fendant was in our view rightly reject- 
ed. , 

69. The 2nd defendant had filed a 
petition under Order 41 Rule 27 C. P. C. 
before the learned Judge seeking to pro- 
duce additional documentary evidence. 
The learned Judge dismissed the applica- 
tion without considering it on merits, No 
fresh application was made to us. Even 
otherwise, we can find no valid reason to 
allow fresh evidence at this stage parti- 
cularly when the certified copy of the 
agreement is a disputed document, There 
are no reasons to start a fresh enquiry 
at this stage. No grounds under Order 41 
Rule 27 C. P. C. are made out, We would 
therefore reject the request. 


70, Even otherwise the so-called 
agreement is not executed by the trustees 
in favour of ist defendant. It is difficult 
to characterise it as an agreement to sell 
temple property. Firstly the Trustees 
were not competent to sell as no sanction 
was obtained by them from the Govern- 
ment. Secondly, the agreement is execut- 
ed by lst defendant in favour of the 
trustee and not vice versa. The trustees 
have not even signed this agreement. It 
was more or less an offer of purchase 
made by 1st defendant to the Temple and 
nothing more. It would be an abuse to 
call that an agreement to sell temple 
lands executed by the trustees in favour 
of the Ist defendant on the basis of which 
he could have executed Exhibit B-9. 


71. Moreover, the so-called agree- 
ment shows that it was. written in 1956 
whereas the evidence shows that an agree- 
ment was entered into only. in 1958, 


12. It is also quite relevant to 
mention that Exhibit B-9 was produced 
into Court only on 5-8-1965, It may he 
that there is a reference to the date of 
agreement in Exhibit B-10. But no ex- 
planation was offered as to why it was 
withheld from the Court so long, For 
these and other reasons given by the trial 
Court, we are satisfied that Exhibit B-9 
is not a genuine document and that it 
was brought into existence at about the 
time when Exhibit B-10 came into exi- 
stence. 


73. We also agree with the view 
of the trial Court that in Exhibit B-10 
fictitious insertions were made. The ap- 
preciation of the evidence made by the 


é 
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trial Court seems to us quite correct and 
we entirely agree with the reasoning and 
conclusion of the trial Court in regard 
to Exhibits B-9 and B-10. These docu- 
ments are not binding upon the plaintiff 
Exhibit B-10 has been brought into exi- 
stence with full knowledge of Exhibits 
A-1 and A-2. We agree with the trial 
Court that 2nd defendant is not a bona 
fide purchaser without notice of Exhi- 


‘kits A-1 and A-2, Under Section 19 (bì 


of the Specific Relief Act therefore. the 
plaintiff can be given relief even against 
2nd defendant. 


74. No sale deed has so far been 
executed in favour of 3rd defendant. He 
entered into an agreement (Exhibit B-13) 
with full knowledge of Exhibits A-1 and 
A-2, Specific performance therefore can 
also be granted against 3rd defendant. 


75. No arguments were advanced to 
Show that the plaintiff was not ready or 
willing to perform his: part of contract. 
In fact the defendants took an extreme 
but false defence that Exhibits A-1 and 
A-2 ‘are rank forgeries which they could 
not sustain. 


The 2nd defendant claims to have 
spent Rs. 20,000/~ for his construction. 
Whereas the 3rd defendant claims to have 
spent about Rs. 6,000/-. We have noticed 
that no accounts have been filed. No details 
of constructions are available. Original 
bills are not produced, The commissioner 
being a layman. his valuation can carry 
very little weight. Moreover. he has not 
given measurement or shown the nature 
of construction in his report. The con- 
struction mostly seems to be brick in mud. 
The oral evidence of layman in that be- 
half is also not of much use. The plain- 
tiff says that the 2nd defendant must not 
have spent more than Rs. 6,000/-. It is 
difficult on this meagre evidence to reach 
any precise conclusion. But we are satis- 
fied that the 2nd and 3rd defendants have 
not made out their claims that they have 
spent Rs. 20,000/- and Rs 6,000/~ res- 
pectively, 


76. Since no other argument was 
advanced and for the reasons which we 
have given, we would allow the appeal. 
set aside the judgment under appeal as 
well as that of the trial Court and decree 
the plaintiffs suit. The plaintiff would 
get his costs throughout. 

Appeal allowed. 


oe 
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AIR 1974 ANDHRA PRADESH 201 
(V 61 C 36) 
VENKATARAMA SASTRY, J. 


Kalkonda Pandu Rangaiah. Petitioner 
v. Kalkonda Krishnaiah and others. Res- 
pondents, 

Civil Misc. Petn. No. 10749 of 1972, 


D/- 8-3-1973. 
Index Note:— (A) Civil Procedure 
Code (1908), Section 152 — Amendment 


of decree — Arithmetical and clerical 
errors relating to misdescription, but not 
to mistaken indentity, can be corrected at 
any time, 

Biref Note-— (A) A suit still conti- 
nues even after the preliminary decree 
and it is only after the final decree that 
the suit can be said to be terminated. It 
is therefore open to the courts to amend 
the plaint and decree schedules at any 
stage before the passing of the final de- 
cree, (Para 21) 

Where clerical and arithmetical er- 
rors creep in the plaint and as a conse- 
quence in the decree as well, they can he 
rectified at any time even after a final 
decree. But where the error related to a 


mistaken identity of the property ‘but not 


a misdescription thereof, proceedings 
under Section 152 of the C. P. C. cannot 
be resorted to. AIR 1963 SC 1879. Relied 
on: AIR 1948 Mad 13, Distinguished. Case 
law oe (X~-Ref:— Order 6, Rule 17. 
C. P. C.) (Paras 9, 18, 23) 


Cases Referred: Chronological Paras 
AIR 1971 Andh Pra 74, Perraju v. Venka- 
mma 20 
AIR 1971 Punj 474, Balwant pee 5 
Jagdish Singh 11, 
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Reddy 
AIR 1963 SC 1879 = (1961) 2 Mad i 
(SC) 116. ee Singh v. Mst. 
Sanichara Kue 18. 22 
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AIR 1951 Mad 938 (FB), Danaea V, 
Guravayya 21 

AIR 1950 Mad 751 = (1950) 1 Mad LJ 
120. Appat Krishna Poduval v. Lakshmi 
Nethiar iE 20 
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Katamraju v. Paripurnanandam 20 

AIR 1948 Mad 13, Ramakrishnan v, Radha- 
krishnan 11, 19, 22 
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K. P. Rangaiah v, K. Krishnaiah (Sastry J.) 
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AIR 1941 Mad 940 (1) = (1941) 2 Mad Le 
452, Rangarao Naidu v. 
Pd 15, 16 


AIR 1934 All 100 (2). Shujaatmand Khan 
v. Govind Behari 15 
AIR 1932 Mad 275 = 62 Mad LJ 350, 
Latchayya v. Seethamma 17 
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Satyanarayana Rao v. Purnayya 10, 
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Tayer Rao Naidu 22 
AIR 1923 Mad 57, Narayana Iyer v. 
Biyari Bivi 22 


AIR 1921 Andh Pra 508, Abid Hussain Ma 


R. K. Paul l 
(1921) 14 Mad LW 445. Mahboob Begum 
Sahiba v. Lal Begum Saheba 14 
AIR 1914 Mad 297 (1) = 1914 Mad WN 
107, Somasundaram Chettiar v. Vasu- 
swami Naicker 14 
(1893) ILR 16 Mad 424. Narayanaswami 
v. Natesa 14 


K. Mahipathirao, for Petitioner: B, V. 
Subbarayadu, for Respondents. 


ORDER:— This is an application for 
direction to amend the decreein A. S. No. 
462 of 1963 arising out of O. S. 18 of 1957 in 
the following circumstances: The peti- 
tioner herein filed the suit O. S. No. 18 
of 1957 on the file of the Sub Court, 
Mahaboobnagar for partition of joint 
family properties into two shares and for 
allotment of one such share to him. He ap- 
pended to his plaint details of properties 
mentioned in A. B and C. Schedules. On 
23-4-1959 a preliminary decree was pass- 
ed in his favour for half the suit properties 
and for past mesne profits for six years 
and an enquiry into future mesne pro- 
fits was directed. Defendanis 1 and 2 
carried the matter in appeal A. S. No. 
257 of 1959, The said appeal was disposed 
of by Kumaraiah, J. on 28th September 
1962. The said appeal was dismissed ex- 
cept to the extent of past mesne profits 
for six years and only future profits were 
pranted in that appeal. 


2. Thereafter the plaintiff filed an 
application I. A, No. 112 of 1963 in the 
lower Court for passing final decree. By 
that time 1t was discovered that some mis- 
‘takes have crept into the schedule of lands 
appended to the plaint. - Schedule. A 
comprises of 10 survey number. Item 
No, 5 therein was shown as survey No. 265 
‘measuring Ac. 5-23 Guntas., Item No. 
was also shown as survey No. 265 measur- 
ing Ao 2-02 ree According to the 
petitioner item 5 related to survey No. 
264 and not 265. Item No. 6 of A Sche- 
dule was mentioned as survey No.: 277/1 
measuring Ac. 6-15 guntas, whereas it 
should have been mentioned as survey 
No. 279/1 consisting of Ac. 6-15 guntas. In 
the B schedule 9 survey nurnbers were 
shown, of a ore extent, of Ac. 40-11 gun- 
tas. The extent of each of the survey 
numbers was not separately mentioned. 


Pa 
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3. The netiticner-plaintifi filed I. 
A. 156/70 to amend the plaint schedules. 
That application appears to have been dis- 
missed, Thereafter he filed J. A. 178 of 
1871 to amend the plaint schedule to show 
the correct survey numbers in A Schedule 
and also to give the separate extent of 
each survey number in B, schedule. On 
i9th August, 1971 I. A. 178 of 1971- was 
dismissed by the lower court holding that 
as the preliminary decree was confirm- 
ed in appeal by the High Court, the lower 
court had ne jurisdiction to entertain that 
application. In the lower court a commis- 
sioner was appointed originally in I. A. 
112/63 for dividing the suit items. The 
lower court asked the collector to parti- 
tion the land as required by S., 54 and 
Order 20 Rule 18 G. P.C. An Advocate 
Commissioner was appointed to partition 
the two houses and the sites attached 
therewith shown in the plaint C Sche- 
dule. The commissioner filed his report 
about the same. The lower Court passed 
a deeree on 5-8-1968 effecting the divi- 
sion of the Schedule C properties. There- 
upon the defendants carried the matter in 
appeal in A. S, No. 462 of 1963 once again. 
The said appeal was allowed on 7- 10-1968 
holding that as the suit property is not 
situated in an estate, the lower Court was 
not justified in referring the matter to 
the Collector for partition, under Sec- 
tion 54 C. P. C. The matter was. therefore, 
remanded. Thereupon the lower Court 
appointed another advocate as commis- 
sioner to effect partition of the lands 
comprised in A and B Schedules and to 
submit a report, The commissioner sub- 
mitted his report and the respondents filed 
their objections. The lower court has by 
its order dated 19-1-1973 remitted back 
the report to the Commissioner for a fresh 
report. after re-partitioning the proper- 
ties, excepting items 5. 6. 8 and 9 of A 
schedule. The lower court directed a stay 
in regard to items 5 and 6 of A schedule 
in order to enable the plaintiff to get the 
decree suitably rectified. 


4. Plaintiff, petitioner herein, has 
filed this application in A. S. 462 of 1963 
n 8th December; 1971 itself even before 
the lower court passed the order dated 
19th January. 1973. According to his 
affidavit in the schedules attached to the 
plaint. in the preliminary decree and in 
the final decree, survey No. 265 has been 
mentioned twice due to over-sight. Item 
No. 5 of A schedule is mentioned as sur- 
vey No, 265 as also item No. 10 to consist 
of the same survey number. Item 10 re- 
lates to only survey number 265 and it 
measures Ac, 2.02 guntas. while item No. 5 
relates to survey number 264 and not 265 
as has been shown inadvertently. The 
area mentioned in the village records for 
the land bearing sruvey number 264 is the 
same as mentioned in the decree. There- 
fore it was purely a clerical error. It is 
therefore necessary to delete survey num- 
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ber 265 from item No. 5. and to insert 
survey number 264 therein. Regarding 
items, 6, 8. 9 and 3 of plaint A schedule, 
and A schediile to the decree, survey num- 
ber 277/1 is shown as consisting Ac. 6-15 
suntas, and survey numbers 279/2. and 
279/3 are shown as consisting of Ac. 2.00 
and Ac-1.00 respectively. The total area 
of these survey numbers is Ac. 9-15 
guntas. In the previous revenue records 
the area of these survey numbers have 
been shown as follows:-—— 


Survey number 279/1...Ac.6-15 guntas. 
Survey number 279/2...Ac.2.00 guntas. 
Survey number 279/3...Ac.1-00 guntas. 


Total, Ac. 9-15 guntas. 
The total area shown as A schedule 

to the plaint is as follows‘ 

Survey Number 277/1 Ac, 6-15 guntas. 

Survey Number 279/2 Ac. 2-00 guntas. 

Survey Number 279/3 Ac, 1-00 guntas. 


Total. Ac, 9-15 guntas. 


5. According to the petitioner. in- 
stead of showing survey Number 279/1 in 
item No. 6, it was shown as 277/1 inad- 
vertently. It was purely a clerical error. 
Item No. 6, should therefore be amended 
by inserting the correct survey Number 
279/1 in place of survey number 277/1. 
Moreover in the B schedule to the plaint, 
as well as to the preliminary decree, the 
total extent of the land was shown as 
Ac, 40-11 guntas comprised in nine survey 
numbers. The area for each survey num- 
ber has not been given thinking that the 
suit was in respect of the whole of the 
survey numbers. In order to avoid com- 
plications. the petitioner gave separate ex- 
tents to each survey numbers as follows 
in the amendment petition. 


Survey No: 119 Ac, [0-32 guntas: 
Survey No. 266 Ac. 00-10 guntas. 
Survey No, 192 Ac. 00-04 guntas, 
Survey No. 277 Ac. 07-23 guntas, 
Survey No. 278 Ac. 05-26 suntas. 
Survey No, 303 Ac. 01-09 guntas. 
Survey No. 374 Ac, 8-19 guntas. 
Survey No. 208 Ac. 02-02 guntas, 
Survey No. 207 Ac. 02-37 guntas, 

© Total. Ac, 39-06. guntas. 


It was stated in the petition that as 
per revenue records and as per decree 
there was a slight variation of Ac. 1. 05 
suntas. It was, therefore necessary in the 
interests of justice to give area comprised 
in each survey number. By ‘virtue of this 
amendment the nature of the suit and 
the decree will not change as they are 
purely clerical errors in the schedule It 
was therefore prayed that the plaint A 
and B Schedules, attached to the preli- 
minary and final decrees mav be directed 
to be amended in the manner indicated in 
the petition. 

This application is opposed by 
the respondents. who have filed their 


ana 
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counter affidavit. Their objections are 
that the petition is absolutely belated as 
it is filed after nearly 16 years. They also 
stated that the amendment involved dis- 
muted questions of facts and it is incor- 
rect to say that the mistakes are clerical 
or arthmetical attracting the provisions 


of sections 151 and 152 of the G, P. C. as . 


claimed in the petition, Moreover the 
matter has been litigated and the pro- 
perties available for partition have been 
Gisputed. both in the courts below and in 
appeal to the High Court. The alleged 
mistake therefore, cannot be treated as a 
mistake liable to be corrected under Sec- 


' tions 151 and 152 C. P. C. It was also 


Stated that it owas not open to 
the petitioner to substitute for the 
first time either the survey numbers or 
to incorporate various extents, which are 
liable to be disputed and proved, It was 
further stated that the survey numbers 
which were sought to be amended are in 
the possession of strangers and do not con- 
stitute the joint family properties. There- 
fore the amendment affects the rights of 
third parties. The petitioner is seeking 
to incorporate in the survey numbers ob- 
viously by looking into the revenue re- 
cords so as to fill up the gaps and lacuna 
in the decree, which cannot be permitted. 
It was. therefore prayed that the petition 
may be dismissed. 

T. This petition has been elabo- 
rately argued by both sides. According to 


the case of the petitioner there were ari- . 


thmetical and clerical errors coming 
within the purview of Section 152 C. P. C. 
at the time of drafting the plaint in res- 
pect of items 5 and 6 of A schedule, In 
regard to B schedule the extent was shown 
by mistake at Ac, 40-11 guntas while its 
correct extent was Ac. 39-06 guntas. The 
learned counsel for the petitioner has also 
argued that the defendants have not dis- 
puted the survey numbers in the written 
statement. Issues 2 and 3 were framed 
touching the survey numbers as follows:— 


2. Whether the properties mentioned 
jn the written statement of the defen- 
aant No, 1 are the joint family proper- 
ies? 


3. What are the properties liable to 
be divided? The trial court considered 
these two issues together. It was admit- 
ted that all the properties shown in A to 
C schedules were ancestral properties. The 
defendant as D. W, 2 has also. admitted 
the same. He has also contended that B 
schedule land was, since a long time in 
the possession of joint family and there- 
fore they are liable for partition. The 
learned Judge ultimately held that all 
the properties mentioned in schedules A 


to C are joint family properties. which’ 


are liable for partition. The separate claim 
made by the first defendant, regarding the 
B schedule was held to be not made out. 
In the appeal A. S. 257 of 1959 also the 
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learned Judge. Kumarayya, J. has observ- 
ed as follows'— ; 

“It is not now disputed that the 
plaint A and C schedule properties are 
is would 
only mean that all the land covered by 
either schedules i. e. A and B were in 
their cultivation......... Thus the first de- 
fendant has failed to prove that any of 
these properties which were admittedly 
in the possession of joint family at the 
time when Venkatramavya died belong- 
ed exclusively to him or the second de- 
fendant, That being the case the court 
below is right in holding that all the pro- 
perties were the joint family properties 
and are available for partition.” 

8. From the: above it is clear that 
neither of the parties detected the mis- 
takes in the survey numbers of items 5 
and 6 at any time before. Even in the pre- 


_ sent counter the respondents did not speci- 


fically say whether item No, 5 is 265 or 
264. They merely say that the proposed 
amendment involved disputed questions of 
fact without stating as to how the dispute 
about the survey numbers would arise in 
this case. They also vaguely suggested 
that the disputed survey numbers were in 
possession of strangers and did not consti- 
tute joint family properties, The respon- 
dents have not made specific averments in 
the affidavit that items 5 and 10 which 
Were both shown in the plaint schedule 
as comprised in survey number 265 are 
actually in survey No, 265. It is not the 
case of both the parties that survey num- 
ber 265 consists of any extent miore than 
Ac. 2,02 guntas shown as item No. 10. The 
mention of survey number 265 twice must 
have been obviously due to a clerical mis- 
take. According to the revenue records 
the petitioner says that the extent of 
Ac. 5.23 guntas, possessed by the family 
is only in survey number 264 but not 
in 265. If the family owns an extent of 
Ac. 5.23 guntas and is actually in posses- 
sion thereof. there can be no dispute 
about it either by the family members or 
by third parties, if the correct survey 
number is shown as 264. aş per revenue 
records, Similarly for item No. 6, the 
survey number has been shown by mis- 
take as 277/1. instead of 279/1, The three 
items 6, 8 and 9 seem to be parts of same 
survey.number 279. The family is in 
Possession of Ac. 6-15 guntas in survey 
number 279/1. 2 and 3. But by mistake 
in the plaint A schedule it has been shown 
as 277/1. By correcting the survey number 
in item No, 6 and making it as 279/1 there 
can be no dispute amongst the members 
of the family and it is not stated as to 
which third party is going to be affected 
by that amendment. Excepting the vague 
suggestions in the counter affidavit thare 
does not seem to be any substance in the 
contest raised by the respondents. 


9. Coming to the separate extent 
of each. survey number shown in B Sche- | 
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dule, the petitioner says that his petition 
contains the properties possessed by the 
family only and he has not included there- 
in the properties in the possession of third 
parties. The mention of separate extent 
for each survey number would also en- 
able the court to pass the final decree 
dividing the lands into two equal shares 
as per the preliminary decree. I am, 
therefore of the view that the amend- 
lments sought for are purely clerical or 
[arithmetical mistakes and do not involve 
any disputed questions of title. They are 
imerely misdescription. of properties and 
| there does not appear to be any dispute 
labout the identity of the propetries. 


10. The learned counsel appearing 
for the plaintiff-petitioner herein submit- 
ted that it is a matter within the purview 
of Secticn 152 C. P. C. and also contended 
as follows: He says that after passing of 
the preliminary decree, his suit is still pend- 
ing and therefore the amendment can be 
made either under Section 152 or 153 read 
with Order 6. Rule 17, C. P. C. He relied 
upon a decision in Somireddy Burrayya. 
v, Somireddi Atchavyamma, 1958 Andh. 
L. T. (CN) 23 for this purpose. He has 
also invited my attention to the decision 
in Satyanarayana Rao v. Purnayya, 61 
Mad LJ 805 = (AIR 1931 Mad 260) and 
contended that it is a matter coming with- 
in Section 152 Cc. P. C. 


ti. The learned counsel appearing 
for the respondents however relied upon 
a Bench Decision of Madras High Court 
in Rama Krishnan v., Radha, Krishnan, 
AIR 1948 Mad 13 and contended that it 
was not a case coming under Section 152 
©. P. ©. at all. He has also relied upon 
the decisions in Sathappa v, Umaval Achi, 
AIR 1960 Mad 564: Abid. Hussain v. R. K. 
Paul. AIR 1961 Andh Pra 508 and Balwant 
PER v, Jagdish Singh. AIR 1971 Puni 

12. I will now deal with the res- 
ipective contentions as the matter has 
been seriously contested. Sections 152 and 
153 C. P, C., are as follows: 


“152 Clerical or arithmetical mis- 
takes in judgments, decrees or orders or 
errors arising therein from any accidental 
slip or emission may at any time he cor- 
rected by the court either of its own 
motion or on the application of any of 
the parties. 


"Section 153: The court may. at any 
tme. and on such terms as to costs or 
otherwise as it may think fit. amend any 
2efect or error in any proceeding in a 
suit and all necessary amendments shall 
be made for the purpose of determining 
the real question or issue raised by or 
depending on such proceeding.” 


12. On a review of the relevant 
case law by me. what emerges is acci- 
dental slips or omissions may arise in the 
following circumstances:— 


A. LR. 


(1) In ceses of suits based upon mort- 
gage, sale, exchange. lease or agreement 
to pruchase, survey numbers may be given 


correctly in the document anterior to the 


suit but a wrong survey number may be 
Incorporated in the schedules by mis- 
takes, which mistake may be carried into 
the decree schedules as well: 


_ (2) In the above cases, even in the 
original document on the basis of which 
the suit is filed, there may be a mistake 
in regard to the survey numbers, though 
the extent and boundaries of the land be- 
longing to the parties may be corrcetly 
described, and the same wrong survey 
number may be carried into the plaint 
schedules and as a consequence into the 
decree schedules as well: 


_ (3) In suits for partition and the 
like where there is no document anterior 
to the suit the mistake may occur in the 
plaint schedules by giving a wrong survey 
number or wrong extents though the pro- 
perties have been correctly described by 
boundaries ete, 


14.° It has been held in 61 Mad LJ 
805 = (AIR 1931 Mad 260) by Krishnan 
Pandalai J. that there is nothing which 
limits the power of the Court under Sec- 
tion 152 C. P. C, to correcting errors, mis- 
takes and omissions which arose in the suit 
in order to do justice in a proper case 
where such mistakes arose by reason of 
copying an erroneous document into the 
plaint or at some date anterior to the 
plaint. That was a case in which a wrong 
description of mortgaged. property was 
given in the bond and the same mistake 
was repeated in the plaint and in the pre- 
liminary decree, It was held that it was 
iopen to the plaintiff to apply under Sec- 
tion 152 to have the mistake rectified. A - 
suit for rectification or an application for 
review may also be appropriate but that 
was held to be no bar to an application 
under Section 152 C. P. C. The learned 
Judge considered in that case the decision 
in Narayanaswami v. Natesa, (1898) ILR 
16, Mad 424 which was a case of wrong 
description of the hypothecated property 
in the plaint. whereas the mortgage con- 
sisted of the correct survey number 
and an application was made to bring the - 
plaint schedule in conformity with that 
contained in the bond. It was held by 
the Full.Bench consisting of Parker. Best 
and Muttusami Ayyar. JJ. that the alte- 
ration ordered was necessary to rectify a 
palpable error without which correction 
the decree was unexecutable, The error 
in the plaint was so palpable that to dis- 
allow it would mean simply to put oh- 
stacle in the way of plaintiff executing 
his decree. The learned Judge in that 
decision referred to another decision of a 
Bench in Somasundaram Chettiar v, Vasu- 
swami Naicker, 1914 Mad WN 107 = (AIR 
1914 Mad 297 (1}} wherein there were errors 


or 
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in the -description of the boundaries 
which makes the whole description pal- 
pably erroneous and if aliowed to stand, 
would have made the decree absolutely 
useless and unexectuable, The latter 
Bench followed the earlier decision in 
(1893) ILR 16 Mad 424 and held that it 
was immaterial whether the errors were 


introduced into the plaint for the first 


time or in documents anterior to the plaint 


provided they are clerical errors 
and it was a case for amendment, An- 
other Bench decision of their Lordships 
Sadasiva Ayyar and Spencer JJ. in Maha- 
boob Begum Sahiba v. Lal Begum Saheba, 
(1921) 14 Mad LW 445 which, followed 
the above decisions in ILR 16 Mad 424 
and 1914 Mad WN 107 = (AIR 1914 Mad 
297 (1)) was also followed in 61 Mad LJ 
805 = (AIR 1931 Mad 260). The case in 
(1921) 14 Mad LW 445 was in respect of 
an amendment of survey numbers filed 
even after a final decree was passed. 


15. The decision of Krishnan 
followed by Patanjali 
Sastry, J. (as his Lordship then was) in 
Rangarao Naidu v., Janaki Prasad. (1941) 2 
Mad LJ 452 = (AIR 1941 Mad 940 (1)). 
The learned Judge observed that the 
Madras High Court has applied Section 
152 also to cases where the mistake oc- 
curred earlier in the document evidencing 
the transaction itself and was copied in 
the plaint and decree in the suit brought 
to enforce the transaction, The decision 
in Satyanarayana Rao v. Purnayya, (1931) 
61 MLJ 805. was followed and the deci- 
sion to the contra in Shujaatmand Khan 
v. Govind Behari, AIR 1934 All 100 (2) 
was not followed. Both these decisions 
were followed in Vimalamba v. -Ratna- 
mma, (1965) 1 Andh WR 266 = (AIR 1966 
Andh Pra 26) by Venkatesam J. who also 
followed the Madras view in preference to 
that of Allahabad. The same view was 
adopted in Subramonia v. Joseph George, 
AIR 1959 Ker 386 by Kerala High Court 
and in Ghulam -Ahmad v. Khizar Joo, AIR 
1960 J & K 37 by the High Court of 
Jammu and Kashmir, 


16. The view taken in Ramakrish- 
nan v. Radhakrishnan (AIR 1948 Madras 
13) by a Bench of Madras High Court 
consisting Gentle C. J. & Happell J. no 
doubt struck a different note, but on 
facts it stands on a different footing, In 
that case there was a mortgage in 1922. in 
respect of three items of property. includ- 
ing an item, which was survey No. 1427. 
In 1928 a preliminary decree was passed, 
which was followed up by a final decree 
in 1929. The mortgagee then discovered 
that the mortgagor had no title to survey 
No. 1467. In 1930 he filed E. A. 494 of 
1930 for attachment of property in 
No 466 to which it was common ground 
the mortgagor had a title. The attachment 
was ordered and effected, but nothing was 
done for three years. In 1933 the mort- 
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gagee-decree-holder, assigned the decree 
to the respondent in the said appeal. Eight 
years later the assignee-decree-holder 
brought the properties in survey No. 1467 
to sale in execution of the final mortgage 
decrees and at the sale he became the 
purchaser. The sale was confirmed and 
full satisfaction of the decree was entered 
up. When the  assignee-decree-holder 
purchaser went to take possession, he was 
obstructed by one of the sons of appeliant 
No. 1. An application to remove the ob- 
Struction was filed and was ordered by 
the trial court in 1943. In appeal to the 
High Court the appeal was allowed. Short- 
ly after the appeal was allowed dismis- 
sing the application: of the assignee- 
decree-holder for removal of obstruction. 
The assignee-decree-holder filed an appli- 
cation in the lower court to. have the 
mortgage deed, plaint in the mortgage 
suit and the preliminary and final decrees 
altered by substituting properties in 1463 
and 1466 in place of property number 
1467 The provisions of law invoked for 
that application were Sections 151 and 152 
C. P. C. The Trial Court allowed the ap- 
plication and altered the instrument by 
substituting two survey numbers 1463 
and 1466 in place of 1467 as part of the 
hypotheca of the mortgage. On those facts 
the learned Judges held that the remedy 
of the petitioner was only to file a suit 
under Section 31 of Specific Relief Act 
for rectification of the deed and not to 
file an application under Section 152 of 
the C. P. C. The learned Judges observed 
as follows:— 


_ “I am unable to see how Section 152 
gives to a court jurisdiction and authority 
to modify documents, particularly docu- 
ments upon which a suit is instituted. 
There is a remedy by way of suit and I 
find nothing in the provisions of Section 
152 which confers upon it similar powers 
as are conferred by Section 31. Specific 
Relief Act. In my view Section 152 is for 
the purpose of correcting errors directly 
involved in the proceedings themseives 
and not for correcting errors which are 
anterior to the proceedings, particularly 
in documents upon which proceedings are 
brought. I am unable to see that pro- 
perty. wrongly described in a deed. can 
be included in any of the mistakes which 
the section allows to be corrected. It is 
not a clerical or an arithmetical error., 
and I cannot see that it is an accidental 
slip or an omission.” 


The learned Judges preferred to 
follow the view of Allahabad High Court 
in preference to the view of Madras High 
Court cited before it as enunciated in the 
two decisions of Madras High Court in 
(1931) 61 Mad LJ 805 = (AIR 1931 Mad 260) 
and (1941) 2 Mad LJ 452 = (AIR 1941 
Mad 940 (1)) and the Rangoon High 
Court’s view as enunciated in AIR 1924 
Rang 104.” 
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Their Lordships also‘negatived that there 
was - power to amend as prayed for 
under Section 151 C. P. C. It is therefore 
clear that the application. out of which 
the said appeal arose, was for amending 
the mortgage deed itself and as a con- 
e€quence the schedules in the plaint and 
the decrees, Their Lordships clearly laid 
down that Section 152 is intended only to 
correct errors involved in the proceedings 
themselves in the suit and not for cor- 
recting errors which are anterior to the 
proceedings and particularly m the docu- 
ment upon which the proceedings are 
brought, 


17. At this stage attention may be 
invited to another Bench decision in Lat- 
chayya v. Seethamma. (1932) 62 Mad LJ 
250 = (AIR 1932 Mad 275) rendered by 
their Lordships Pillay and Anantakrishna 
Aivyar JJ. That was a case in which there 
was a-mistake in the mentioning of sur- 
vey number in the mortgage deed itself. 
It was mentioned therein as survey No. 
166 instead of survey number 168 and that 
mistake had been repeated in the plaint 
and decrees, On the basis of the said 
mortgage the suit O. S. 302 of 1919 was 
filed. A preliminary decree was passed. 
against which there was no appeal. At 
that stage, the mortgagee decree-holder 
discovered that there was a mistake in 
the survey number, The mortgagee there- 
upon filed a suit under Section 31 of the 
Specific Relief Act for rectification of the 
mistake by substituting survey number 
168 for survey number 166 in the bond 
and for a similar rectification of the mis- 
take in the suit O. S. 302 of 1919. The 
said suit was decreed’ as the mention of 
survey number 166 was done by mistake 
of the parties. The court also directed 
the amendment of the mortgage-prelimi- 
nary decree. The decision was confirmed 
in appeal by the learned Subordinate 
Judge. But the suit was dismissed by 
waller J in appeal. L. P. A. was preferred 
against that decision. Their Lordships 
considered relevant case law and ultima- 
tely held that where a mortgage deed has 
been rectified in respect of a mutual mis- 
take in spite of a decree having been pass- 
ed on the basis of the mortgage. though 
the plaintiff has adopted a wrong course 
in applying in the same suit for rectifica- 
tion of the prior decree. the order of the 
court should be allowed to stand as it 
amounted to an amendment which the 
plaintiffs might have got by first getting 
the mortgage deed rectified and then 
amending the plaint by applying for re- 
view or for amendment of the decree 
under Section 152 C. P. C. This deci- 
sion no doubt was not rendered out of an 
order on an application under S. 152 C. P. 
C. but it was out of a suit for rectification 
of the mistake in the bond as well as the 
decree. It was therefore a converse case 
and their Lordships held that such a rec- 
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tification of the decree cannot be interfer- 
ed with.. as it was a mutual mistake. 
i8. It may be relevant at this 
stage, to note the-decision of Supreme 
Court in Sheodhyan Singh v. Mst. Sani- 
chara Kuer (1961) 2 Mad LJ (SC) 116 = 
(AIR 1963 SC 1879). That was a case in 
which a suit was brought in respect of 10 
plots of land, for declaration and posses- 
sion. They were originally mortgaged to 
the defendants. on the basis of which a 
mortgage suit was filed in 1932. The 
mortgaged property was sold in court auc- 
tion and was purchased by the decree 
holders in 1936. They took possession of 
the property through court and remained 
in possession till 1943. After the sale to 
the respondents. there were trouble creat- 
ed by the appellants. who ultimately took 
possession by force, The respondents 
thereupon filed the suit out of which the 
appeal arose. The appellants resisted the 
suit on a number of grounds, One of the 
grounds related to plot No. 1060. The ap- 
pellants contended that it was neither in- 
cluded in the final decree for sale in 
favour of the respondents’ predecessors in 
interest nor in the sale certificate. The 
final decree contained 10 plots. It gives 
the Tauzi number, the Khasa number 
the Thana numbêr., the survey number and 
the area and the boundaries of each plot. 


‘Among the 10 plots mentioned in the final 


decree there was a plot No. 160, but not 
plot bearing No, 1060. In the sale certi- 
ficate also the same plots were mentioned. 
The High Court held that plot 100 in the 
final decree and in the sale certificate was 
a mistake for 1060. and it was a case of 
misdescription and not a case of disputed 
identity. The plot which was taken pos- 
session of also was the plot in 1060 as per 
the description and the boundaries, It 
was also found that there was no plot 
bearing No, 160 in the khata number as 
the identify of the plot was correctly 
given and it was only a misdescription of 
the plot in the final decree as well as in 
the sale certificate. The decree for pos- 
session was held to be good. Their Lord- 
ships also confirmed this decision and held 
that where there is no doubt as to the iden- 
tity and there is only a misdescription that 
can be treated asa mere irregularity. This 
case no doubt related to a suit wherein 
the possession of the correct plot was 
sought to be recovered. But there is no 
reason why the same principle laid down 
by their Lordships viz.. that where there 
is only a misdescription of the plot and 
there is no dispute about the identity and 
the suit could be decreed for the correct 
plot not covered by the decree and sale 
certificate, should not be applied even in 
cases arising under Section 152 CŒ. P C. 
of clerical or mutual mistakes. 


19. I am also of the view that in 
view of the above principle laid down by 
their Lordships in the above Supreme 
Court case. the reasoning of the Bench in 
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Ramakrishnan v. Radhakrishnan. AIR 
1948 Mad 13 may have to be re-considered 
in a proper case. I need not pursue the 
matter further in this case as this case is 
ait based upon a document anterior to the 
suit, 


20. I may now refer to a recent 
decision by a Bench of this Court in Per- 
raju v. Venkamma, AIR 1971 Andh Pra 
74. Their Lordships preferred to follow 
the view of Madras High Court in (1931) 
61 MLJ 805 = (AIR 1931 Mad 260) and 
a decision of Rajamannar C. J. in Katam- 
raju v. Par?ipurnanandam, (1948) 2 Mad LJ 
301 = (AIR 1949 Mad 282) and that of 
Krishnaswami Nayudu in Apart Krishna 
Poduval v., Lakshmi Nethiar, (1950) 1 Mad 
LJ 120 = (AIR 1950 Mad 751). In both 
-the above :cases, it was held that where 
an application is filed for correction of 
errors as regards survey numbers, in the 
plaint schedule and decree schedules. and 
there is no dispute as regards identity of 
the property amendment may be allowed 
under Section 152 C., P. C. The fact that 
the deed anterior to the plaint also con- 
tained the similar mistake cannot disenti- 
tle the appellant to have the error set 
right. The above Bench have distinguish- 
ed the decision in AIR 1948 Mad 13 on 
facts stating that it related to the recti- 
fication of the document itself, 


21. It may also be mentioned here 
that a suit still continues even after the 
preliminary decree and it is only after 
passing of final decree the suit can be said 
to have terminated. It is certainly, there- 
fore open to courts to amend a plaint 
and decree schedules at any stage before 
passing of final decree. (Vide Somireddi 
Burrayya v. Somireddy Atchayyamma 
(1958) 2 Andh WR 208 = (AIR 1959 Andh 
Pra 26); Basavayya v. Guravayya. AIR 
1951 Mad 938 (FB) and Venkata Reddy v. 
P. Reddy ATR 1963 SC 992. 


22. The three decisions relied upon 
by the learned counsel for the respondents 
are not in point. The decision in AIR 1960 
Mad 564 related to costs taxed in the 
plaint on the plaint value. Later on the 
plaint was amended to a lower value. 
Their Lordships held that the decree for 
costs based upon the original plaint can- 
not be amended as it affects the rights of 
the parties, and it is not a clerical or ari- 
themetical error. The decision of Muni- 
kannaiah J. in Abid Hussain v. R. K. Apul, 
AIR 1961 Andh Pra 508 also related to a 
case where third parties have acquired 
rights and hence amendment was not 
ordered under Section 152 C. P. C. The 
learned Judge followed the two earlier 
Madras Bench decisions in Narayana Iver 
v. Biyari Bivi. AIR 1923 Mad 57. and 
Butchaiah Chetti v, Tayer Rao Naidu, 
AIR 1931 Mad 399. The third decision in 
Balwant Singh v. Jagdish ‘Singh. AIR 
1971 Punj 474 relied upon by the learned 
counsel for the respondents also related 
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to a pre-emption decree and the E. P., was 
dismissed on the ground of the failure to 
deposit the amount within time. There- 
fore on the facts it was mentioned that 
Section 152 C. P. G, was not the remedy. 
Į am therefore not satisfied that any of 
these cases have any application here in 
this case. The decision in AIR 1948 Mad 
13 relied upon by the learned counsel is, 
as I have stated distinguishable on facts 
and also the principles therein require re- 
consideration in view of the decision of 
the Supreme Court in (1961) 2 Mad LJ 
116 = (AIR 1963 SC 1870}. Moreover 
the said decision does not lay down a con- 
trary rule in regard to power of the court 
under S. 152C.P.C. for amending cleri- 
cal or arithmetical mistakes in the plaint 
or in the decrees, 


23. As a result of the above dis- 
cussion my conclusions on the three points 
formulated above are as follows:— 


Where clerical or arithmetical mis- 
takes occur in copying the plaint schedules 
from the documents anterior to the suit 
the proceedings in the suit can always be 
corrected under Section 152 C. P. ©. In 
Such ases even the documents on the 
basis of which the suit was filed may be 
amended either in a suit under Section 31 
of the Specific Relief Act or in a proper 
ease even by an application under Sec- 
tion 152 C. P. C. provided it is a case of 
misdescription and not one of disputed 
identity. In such cases if Section 152 is 
invoked it would obviate a suit which may 
ultimately bring the same result, In 
all cases where clerical or arithmetical 
errors creep-in in the plaint and as a con- 
sequence in the decrees as well, they can 
be rectified at any time even after a final 
decree, A case of such an amendment 
petition under Section 152 C. P. C. filed 
in a pending suit even after a preliminary 
decree is passed therein is an ‘a fortiori 
case. 


~ 24, Applying the above principles 
to this case, in view of my finding that 
the mistakes are merely clerical or acci- 
dental. I allow the amendment petition. 
There will be no order as to costs. 


Application allowed, 
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Ramachandra Raju f. an 5-2-1974. i 
Iadex Note:— (A) Andhra Pradesh 


Foodgrains Dealers’ Licensing Order (1964) 
Licence issued under — Licence with its 
terms and conditions is an essential part of 
the Order — Contravention of conditions of 
such licence — Amounts to contravention of 
Order itself and is punishable under penal 
provisions of Essential Commodities Act. 
Cri. R. C. Nos. 585, 679 and 874 of 1969, 
D/- 17-7-1970 (Andh. Pra.) and Cri. R. C. 
Nos. 121 and 122 of 1969, D/- 14-4-1970 
(Andh, Pra.), Overruled; AIR 1962 SC 1898 
AIR 1969 SC 110, Explained and Distin- 
guished; 1971 Cri. LJ 72 (Mys), Relied on. 
(Paras 5, 14, 16) 

Cases Referred: Chronological Paras 
(1971) Criminal Appeal No. 514 of 1970, 
D/- 28-7-1971. (Andh Pra) 3 
1971 Cri LJ 72 = AIR 1971 Mys 7, 
Kariappa v. State 15 
(1970) Cri. R. C. Nos. 121 and 122 of 
1969, D/- 14-4-1970 (Andh. Pra.) 8, 16 
(1970) Criminal Revn. Cases Nos. 585, 679 
and 874 of 1969, D/- 17-7-1970 (Andh. 
Pra,) 2, 8, 14, 16 
AIR 1969 SC 110 = (1969) 2 Andh WR 
(SC) 15, Boothalinga Agencies v. Porai- 
swami Nadar , il 
AIR 1962 SC 1893 = oy 8 SCR 338, 
East India Commercial Co. Ltd. v. Collec- 
tor of Customs, Calcutta 8 


K. Venkataramaiah, for Petitioner; Pub- 
lic Prosecutor, for the State. 


SAMBASIVA RAO, J.:— Is contraven- 
tion of the conditions of a Licence issued 
under the Andhra Pradesh Foodgrains 
Dealers’ Licensing Order, 1964 (hereinafter 
referred to as e order) contravention of 
the order itself, so that it becomes punish- 
able under the penal: provisions of the 
Essential Commodities Act? We have to 
answer this question now. 


2. A. D. V. Reddy and Rama- 
chandra Raju, JJ. answered this question in 
the negative in their judgment dated 17th 
July, 1970 in Criminal Revision Cases 
Nos. 585, 679 and 874 of 1969, When this 
revision case came up before Ramachandra 
Raju, J. he felt a doubt about the correct- 
ness of the view taken by A. D. V. Reddy, 
J. and himself. He accordingly directed the 
matter to be posted before a Full Bench. It 
was however, referred to a Division Bench 
of Sambasiva Rao and Ramachandra Raju, 
JJ. and they by their order dated 13th 
December, 1973 referred it to a Full Bench. 
It may be noted that Pave Reddy, J. 
also doubted the correctness of the opinion 
of the Division Bench in Criminal Appeal 
No. 514/70 (dated 28th of July, 1971). 

i The petitioner is a partner in an 
enterprise which does business in dhals and 
other cereals in the name of Sri Venkates- 
wara Dhal Company. It does its business 


aA 
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in Narasaraopet town in Guntur District. A 
Sub-Inspector of Police belonging to the 
vigilance cell inspected the A E of the 
company and verified its stocks on 27-11- 
1971. He found out not only larger stocks 
of dhal than those mentioned in the ac- 
counts but also that they were stocked in 
unauthorised godowns. Thereupon, he 
seized the stocks. He submitted a report 
to the Collector for action under Sec. 6-A of 
the Essential Commodities Act. The District 
Revenue Officer, who is authorised to deal 
with these matters called for an explanation 
under Section 6-B of the Act from the peti- 
tioner and after examining the explanation 
found that the oa was stocking food- 
grains in unauthorised godowns in violation 
of the conditions of the licence and so 
directed confiscation of the stocks. An ap- 
peal to the Sessions Judge, Guntur, who is 

e judicial authority appointed by the 
State Government under Section 6-C of the 
Act for hearing the appeals, was unsuccess- 

l. | This revision case is against the dis- 
missal of the said appeal. 

: The only legal point that is 
raised and argued. in support of the revi- 
sion case is the one we have stated at the 
outset, It is argued by Sri V. Venkatar- 
mayya, for the petitioner that conditions of 
a licence are not part and parcel of the 
order. They are separate and distinct from 
the provisions of the actual order. There- 
fore, contravention of the conditions of the 
licence cannot be said to be contravention 
of the provisions of the order. 


5. We find that the material por- 
tions of the order itself furnish a conclusive 
answer to this question. We | begin 
with clause 3 which enjoins that no person 
shall c on business as a dealer except 
under and in accordance with the terms and 
conditions of the licence issued in this be- 
half by the licensing authority.Thus, the 


‘importance of a licence and the obligations 


of a dealer to do his business according to 
its terms and conditions are proclaimed in 
unequivocal terms. A licence is thus made 
an integral and essential part of the control 
system postulated by the order. Indeed it 
is difficult to conceive how control of food- 
po -could be implemented without a 
icence prescribing the terms and conditions 
of the manner in which business should be 
carried on. Clause 3 does this in no uncer- 
tain terms. Once again the same import- 
ance is assigned to a licence under cl, 4. 
The form of an application for a licence 
and also the form of the licence issued, re- 
issued or renewed are also clearly prescrib- 
ed. The application should be made in 
Form-A and the licence should be issued in 
Form-B. This requirement not only em- 
phasises the importance of a licence, but 
what is more significant in the present con- 
text is it makes the licence and its terms 
and conditions as stated in Form-B as an 
essential part of the order. It is very per- 
tinent to note that the two forms are given 


we 
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i dule II to the order. Schedule I the guidelines, according to which suca 
ERATE the foodgrains, as defined in, orders can be made. Clause (a) refers to 


clause 2 (b) and to which the order applies. 
It is immediately seen that without Sche- 
dule 1 the order itself becomes wholly in- 
complete and ineffective. Likewise, without 
Schedule II which contains the form of the 
licence with its terms and conditions, the 
order cannot be enforced. The form of the 
licence, its terms and conditions are there- 
fore, treated by the order as one of its cru- 
cial parts. It would also be pertinent to 
note that Form-B purports to have been 
made in consonance with clause 4 (3). In 
fact all the important aspects of the order 
centre round the licence, what a person 
should do to obtain a licence and what re- 
quirements he should comply with. Clause 6 
requires a dealer to make a deposit of secu- 
rity when he applies for a licence. 
Clause (7) confers power on the licensing 
authority to refuse licences in certain cir- 
cumstances. In clauses 7-A, 7-B, 7-C and 
7-D the duties and responsibilities of a 
licence holder are stated. Then clause 8 
declares that no holder of a licence 
contravene any of the terms or conditions 
of the licence and if he does so, his licence 
may be.cancelled or suspended, that too, 
without prejudice to any other action that 
may be taken against him. Likewise, 


, clause (9) authorises the licensing authority 


to direct forfeiture of the security deposit 


- made by a dealer if that authority is satis- 


fied that the licensee has contravened any 
of the conditions of the licence. Sub-cl. (d) 
of clause 11 (1) empowers the licensing au- 
thority or any other officer authorised by 
the State Government to seize and remove 
stocks of foodgrains and other vehicles etc. 
used in carrying on the business in food- 
grains, if there is a contravention of not 
only the provisions of the order but also ot 
the conditions of the licence. Contravention 
of the conditions of a licence is thus put on 
par with contravention of the other provi- 
sions of the order and is subjected to penal- 
ties, which could not have been the case 
had the conditions of the licence not been 
considered as part and parcel of the order. 
It is thus manifest from those provisions ot 
the order that a licence with its terms and 
conditions is an essential part of the order 
and also that their contravention is subject- 
ed to penalties of more than one type. Even 
if it be considered for argument’s sake that 
a licence is not part of the order, its con- 
travention will become punishable nonethe- 
less under the provisions of the order. 


6. We will now refer to a few 
material provisions of the Essential Commo- 
dities Act of 1955 which lead to the 


same 
result. The Act is the basic source of 
power for the order and similar control 
orders relating to essential commodities. 
Section 8 which confers power to control 
production, supply, distribution ete., of 


essential commodities and to issue orders 
for these purposes, specifies in sub-sec. (2) 
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tial commodity, 


shall - 


regulation by licences, permits or otherwise 
of the production or manufacture of any 
essential commodity. Clause (d) deals with 
regulation by licences, permits or otherwise of 
the storage, transport, distribution, disposal, 
acquisition, use or consumption of any essen- 
Clause (i) (ii) provides for 
the grant or issue of licences, permits etc. 
and the requirements like deposits, security 
deposits etc. Clause (j) enables an order 
issued under Section 8 to contain provisions © 
for entry, search ete., of business premises. 
Section 6-A prescribes the procedure for 
confiscation of foodgrains etc. while Sec- 
tion 6-B lays down that a show cause 
notice should be issued before confiscation 
of foodgrains and Section 6-C provides for 
appeals against orders of confiscation. Then 
comes Section 7, relating to penalties, It is 
no doubt true that penalties are imposed 
under it for contravention of an order made 
under Section 3 only. What we have stat- 
ed above would unmistakably show that 
licences, with their terms and conditions, 
are components of the order and contraven- 
tions thereof are made punishable under the 
said order. 

7. It is thus seen that the Essen- 
tial Commodities Act itself postulates licen- 
ces being integral parts of control orders 
and laying conditions thereunder regulating 
search, transport, distribution, disposal, ac- 
quisition, use or consumption of any con- 
trolled essential commodity. In the light of 
these provisions, it is futile to contend that 
a licence issued under the order is not a 
part of it and contravention of its terms 
and conditions is not contravention of the 
control order. " 


8. Despite this indisputable posi- 
tion, the doubt relating to the question arose 
out of the decision of A. D. V. Reddy and 
Ramachandra Raju, JJ. in Criminal Revision 
Cases Nos. 585,679 and 874 of 1969 (Andh. 
Pra.) taking the contrary view. While reach- 
ing this conclusion, the learned Judges only 
followed certain observations made by the 
Supreme Court in East India Commzrl. Co. 
Ltd. v. Collector of Customs, Calcutta, 
(1963) 8 SCR 888 = (AIR 1962 SC 1893) 
and Boothalinga Agencies v. Poraiswami 
Nadar; (1969) 2 Andh WR (SC) 15 = (AIR 
1969 SC 110). It may be noted here that 
in Cri. R. C. Nos. 121 and 122 of 1969 
(Andh Pra); Sharfuddin Ahmed J. by his 
order, dated 14-4-1970 held that violation 
of a condition of .the licence of a control 
order was not punishable under Section 
of the Essential Commodities Act, as . that 
section contemplates punishment only in 
cases of a violation of any order made 
under Section 3 of the Act. The learned 
Judge followed the latter Supreme Court 
decision which we have referred to above. 
We will, therefore consider to what extent 
the observations of the Supreme Court 


would support the said conclusion. 


` 
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9. It is no doubt true that there are 
certain observations in both the decisions of 
the Supreme Court, which taken out of 
their context and read without the aid of 
the facts in those cases, would lead to such 
a conclusion. In the first of the two cases, 
the appellant company applied for the grant 
of a licence to import some fluorescent 
tubes and fixtures. The application men- 
tioned that the goods were required for the 
Companys own use, On that basis a 
licence was issued with the condition that 
the goods were to be used only for the con- 
sumption as raw material or accessories in 
the licensee’s factory and that no portion 
thereof should be sold to any person. The 
Chief Controller of Imports directed the 
seizure of the goods on information that 
they had been sold to various parties by 
the licensee. A criminal prosecution was 
also launched against the Director of the 
Company under Section 5 of the Imports 
and Exports eee, Act, 1947. The pro- 
secution failed and the High Court in a re- 
vision against the discharge of the accused 
held that the section penalised only a con- 
travention of an order made or deemed to 
have been made under the said Act, but did 
not penalise contravention of the conditions 
of licence issued under the Act or issued 
under a statutory order made under the Act 
and dismissed the revision. The Collector 
of Customs then called upon the appellant 
to show cause why the proceeds realised by 
the sale of the seized goods should not be 
confiscated. Once again the ground stated 
for the proposed confiscation was the ap- 
pellant-company had sold the goods contrary 
to the conditions of the licence. The com- 
pany challenged. this in a writ petition 
‘which was dismissed by the High Court, It 
was this order that was taken to the 
Supreme Court in appeal. While. reversing 
the view of the High Court that the writ 
petition was not maintainable, the Supreme 
Court further held that inasmuch as the 
notification dated 1st July, 1943 did not im- 
pee condition in the matter of issuing a 
icence under the specified rule, there was 
no infringement of the order issued under 
Section 8 ofthe Imports and Exports Control 
Order, 1947, but there was merely a viola- 
tion of the condition of the licence. This 
conclusion was rested on the ground that 
the notification did not provide for a condi- 
tion in the licence that subsequent to the 
import the goods should not be sold. Fur- 
ther the notification empowered the 
ing authority to impose conditions from an 
administrative point of view. Consequently, 
the condition against alienation included m 
the licence could not be called a condition 
imposed from an administrative point of 
view, as it clearly affected the rights of the 
licensee. i 


10. The facts stated above which 
form the background for the decision of the 
Supreme Court have no similarity at all with 
the circumstances of the present case. There 


A. Koliratnam v. State (FB) (S, Rac J.) 


licens- * 


A. J, R. 


the basic order, which authorised issuance 
of licences did not contain or specify any 
conditions to be imposed in the licence, It 
was left to the anp authority as to 
what conditions were to be imposed. That 
was why the order contained in the notifica- 
tion empowered the concerned authority to 
impose conditions from an administrative 
point of view. Since the condition imposed 
was neither an administrative one nor 
the consequences of the main order it- 
self, Subba Rao, J. (as he them was) deliver- 
ing the majority view of the Supreme Court 
heid that “infringement of a condition in 
the licence not to sell the goods imported 
to third parties is not an infringement of 
the order and, therefore, the said infringe- 
ment does not attract Section 167 (8) of the 
Sea Customs Act”. In the instant case, the 
terms and conditions of the licence are in 
so many words prescribed in Form B of 
Schedule II to the order and so the rule 
stated in the above case does not apply 


here. 

Il. Now coming to the later deci- 
sion of the Supreme Court, viz., Boothalinga 
Agencies Case, (1969) 2 Andh WR (SC) 
15 = (AIR 1969 SC 110), it was also under 
the Imports and Exports Control Act, 1947. 
The appellant was importing Chicory for 
the purpose of his business of manufactur- 
ing and sale of coffee, under actual users 
licence issued by the Government. There 
was an agreement of sale between the licen- 
see-appellant and the respondent, under 
which the respondent claimed to have paid 
some amounts. A suit was filed on the 
basis of this contract and one of the prin- 
cipal defences to it was that the contract 
was illegal and void for the reason that sale 
of imported goods was repugnant to the 
terms of the licence and was consequently ~ 
a contravention of the notification itself 
within the meaning of Section 5 of the Im- 
ports and Exports Control Act. 


12. While dealing with this ques- 


tion, the Supreme Court noted the amend- 


ment of Section 5. The unamended section 
penalised the contravention of any order 
made or deemed to have been made under 
the Act. The notification issued under the 
Act authorised the licensing officer to im- 
ose one or more conditions prescribed by 

at order. It is thus manifest that the 
licensing officer could impose those condi- - 
tions in the licence which he thought neces- 
sary in the circumstances of the case. Then, 
if the licensee contravenes the conditions 
imposed under the licence, the Supreme 
Court held that it was difficult to hold that 
it was not merely a contravention of the 
conditions of the licence but also there was 
a contravention of the terms of notification 
and the provisions of Section’5. The date 
of the breach of the condition of the licence 
was material and that was before the amend- 
ment of Section 5. While expressing this 
view, the Supreme Court followed its ear- 
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lier decision in East India Commercial Gom- 
pany Ltd. v. The Collector of Customs, 
Calcutta 1963) 3 SCR 338. It is easily 
seen that the relevant orders under consi- 
deration before the Supreme Court did not 
specify the terms and conditions necessarily 
to be imposed in the licence, while in the 
case before us those terms and conditions 
are prescribed by the order itself. 


13. At the same time, it is very es- 
sential to note another part of the same deci- 
sion which considered the conterition put 
forward on behalf of the appellant that in 
any event theImports Control Order, 1955 
bad come into force on December 7, 1955 
and the performance of the contract became 
illegal after that date. This argument was 
upheld as well founded. As the disposed 
imported chicory arrived in the Madras port 
on 18th December, 1955, it was governed 
by the provisions of the Imports Control 
Order, 1955 which came into force on 7th 
December, 1955. There was an amendment 
in 1960 to certain provisions ofthe Imports 
and Exports Control Act, 1947, whereunder 
by Section 4 of the Amending Act, the 
words “or any conditions of a licence grant- 
ed under any such order” were introduced 
after the clause “any order made or deem- 
ed to have been made under this Act.” 
Clause '3 of the Imports Control Order, 1955 
prohibited import of goods except in accord- 
ance with a licence issued by specified autho- 
rities. Clause 5 authorised imposition of 
conditions under which goods could be im- 
ported. The said clause in sub-clause (iii) 
specifically provided that certain conditions 
stated therein should be deemed to be con- 
ditions of every licence. Sub-clause (iv) 
enjoined upon the licensee to comply with 

the conditions imposed or deemed to be 
imposed under the said clause. In the light 
of this sub-clause the Supreme Court held 
that the sale of the imported goods would 
be a direct contravention, even though the 
contract was enforceable on 26th of Novem- 
ber, 1955 when it was entered into. Its 
performance however, became impossible or 
unlawful after 7th December, 1955 on 
which day the control order came into force. 
There is, therefore, no doubt that if the pro- 
visions of the order impose certain terms 
and conditions while granting a licence and 
the licence has been issued in accordance 
therewith, any breach of those conditions 
would be contravention of the order itself. 
The second decision thus is no authority for 
the proposition which is sought to be em- 
hasized before us by the learned counsel 
or the petitioner. 

14. The Division Bench in Cr. R.C. 
Nos. 585, 679 and 874 of 1969 (Andh Pra) 
merely took into account the observations 
of the Supreme Court and did not consider 
them in the light of the circumstances of 
those cases. We must, therefore, hold that 
the rule stated by the Division Bench is 
not correct. In the light of the specific 
provisions of the order in question and the 
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admitted fact that the licence issued to the 
petitioner is fully in accordance with 
Form B in Schedule II of the order, it is 
unmistakable that contravention of any of 
these terms and conditions is contravention 
of the order itself and is liable to be punish- 
ed under the order and the provisions of the 
Essential Commodities Act, 1955. 


15. We may here notice a decision 
of a Single Judge of the Mysore High 
Court in S. Kariappa v. State, AIR 1971 
Mys 7 = (1971 Cri LJ 72), which has ex- 
pressed the same view atter distinguish- 
ing the two Supreme Court decisions. 


16. In the result, we answer the 
uestion in the affirmative, and overrule to 
this extent the decision of A. D. V. Reddy 
and Ramachandra Raju, JJ. in Cri. R. G. 
Nos. 585, 679 and 874 of 1969 (Andh Pra) 
and that of Sharfuddin Ahmed J. in Cri. 
R - Nos. 121 and 122 of 1969 (Andh 
ra). 

17: Now, the Criminal Revision 
case will go before a learned single Judge 
for disposal on its merits. 


ORDER 


18. Now it is reported that the pro- 
secution instituted against the petitioners in 
C. C. Nos. 158 aad 159 of 1972 on the 
file of the Additional Munsif Magistrate, 
Narasaraopet with regard to the contraven- 
tion of the A. P, Food Grains Dealer’s 
Licensing Order, 1964 in respect of which 
the order of confiscation has been made 
under Section 6-A ended in the acquittal of 
the petitioners by an order dated 19th Cc- 
tober, 1978, in which case as provided 
under Section 6-C (2) of the Essential Com- 
modities Act the petitioners are entitled to 
the Essential Commodity seized. It is said 
that at the time of the seizure the goods 


‘were entrusted to the petitioners after ob- 


taining a bond to produce the same when- 
ever required. Now, as the commodity 
seized is not liable to be confiscated, the 
bonds executed by the petitioners are direct- 
ed to be cancelled. the criminal revision 
cases are allowed and the confiscation order 
is set aside. 


Order accordingly. 
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Kilari Sreenivasulu Naidu, Petitioner v. 


Kandapalli Subrahmanyam, Respondent. 
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tion) Control Act (1960), 


< 


S. 10 (8) (a) (iit) 
To the possession of which landlord is 
entitled’ — Landlord’s right under S. 10 (5) 
(a) to seek restoration of possession of a 
building in which he was a tenant is no 
bar to his demanding eviction of tenant 
from his building on ground of his own 
neéd for personal occupation, AIR- 1966 
SC 1824, Relied on. (Para 3) 


Cases Referred: . Chronological Paras 


' AIR 1973 SC 2077 = (1978) 2 SCC 170, 
P. Malaichami v. M. Andi Ambalam 

AiR 1966 SC 1824 = (1966) 3 SCR 868, 
Padmanabha Setty v. Papiah Setty 


P. Anjaneya Sarma, for Petitioner; A. 
Gangadhara Rao, for Respondent. 


ORDER:— This is an application by a 
tenant challenging the order of eviction 
passed against him by the Rent Controller 
in R. C, P. No. 15 of 1970 which was con- 
firmed by the Subordinate Judge, Nellore in 
C. M. A. No. 16 of 1972. The eviction 
was sought. only on the ground that the 
building which was a non-residential one 
was required by the landlord for carrying 
on grocery business. This application was 
resisted by the tenant alleging that the re- 

uirement of the landlord was not bona 
de. The Rent Controller held that the 
landlord bona fide required the building for 
his personal occupation to do. business 
therein and accordingly allowed the petition 
and ordered eviction of the tenant. The 
petitioner carried the matter in appeal to 
the Court of the Subordinate Judge, Nellore 
and the learned Subordinate Judge confirm- 
ed the order of eviction. Hence the revi- 
sion petition. 


2. .In this revision petition Sri 
Anjaneya Sarma, the learned counsel for 
the petitioner firstly sought to challenge the, 
concurrent findings of the Courts below that 
the requirement of the building by the land- 
lord was not bona fide, But I do not think 
there is any merit in this submission. Both 
the Courts below on a proper appreciation 
of the relevant evidence came to the con- 
clusion that the landlord requires the build- 
ing for carrying on his business and that it 
is bona fide. I do not, therefore, find any 
ground for interfering with the same. 


3. But it is strongly contended by 
Sri Anjaneya Sarma, the learned counsel 
for the petitioner that the landlord himself 
was evicted from another building, which 
he was occupying as a tenant that the land- 
lord of that building did not personally oc- 
cupy the same within the time prescribe 
by the Act and that the landlord-respondent 
is therefore entitled to ask for restoration of 
possession of the said building under Sec- 
tion 10 (5) (a) of the Andhra Pradesh 
Buildings (Lease, Rent and Eviction) Con- 
trol Act. If so, it cannot be said that the 
landlord-respondent is not entitled to a 
building of his own or to the possession of 
which he is entitled under Section 10 (8) (a, 
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owned and occupied by 


fore this is a stronger case than the 
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(iii) and therefore the eviction petition is 
liable to be dismissed. The argument of 


the learned counsel for the petitioner is 
that in as much as the landlord is entitled 
to ask for possession of the building from 


which he was evicted under Section 10 (5) 
(a), it cannot be said that he is not occupy- 
ing a non-residential building to the posses- 
sion of which he is entitled under the Act 
and hence he cannot ask for eviction of the 
petitioner from the ildi in question. 


But I am not persuaded that there is any 
merit in this contention. The Supreme 


Court has held in Padmanabha Setty v. 
Papiah Setty, AIR 1966 SC 1824, dealing 
with similar provisions of the Mysore House 
Rent and Accommodation Control Act, as 
follows: 

“The object of the Act is to prevent 
unreasonable evictions of tenants. Can it 
be said that the Legislature is considering 
it to be unreasonable for a landlord to 
shift to his own premises while he is in oc- 
cupation of tenanted premises over which 
he has not an absolute right of possession 
but only a right to remain in possession till 
one of the conditions in S. 8 (2) is satisfied, 
and over one of which he has no control? 
For instance the l4ndlord may require the 
premises for repairs or reconstruction or the 
neighbours may complain that the tenant is 
guilty of nuisance or annoyance, or the 
landlord may think that the tenant has com- 
mitted some acts of waste as are likely to 
impair materially the value or utility of the 
house. If any of these conditions is proved, 
he is liable to be evicted. In our view, in 
the context the words “entitled to posses- 
sion” have a more positive context and are 
more akin to the right of possession which 
an owner has in respect of the building 

him.” 
In view of this clear pronouncement of the 
Supreme Court I do not think the submis- 
sion of the learned counsel for the peti-' 
tioner is well-founded. Further in the ins- 
tant case the petitioner has actually been 
evicted from the non-residential building 
which he was occupying as a tenant. There- 
one 
considered by their Lordships of the 
Supreme Court in the above ruling. Sri An- 
janeya Sarma relies upon another decision 
of the Supreme Court in P. Malaichami v. 
M. Andi Ambalam, (1978) 2 SCC 170 = 
(AIR 1973 SC 2077) and contends that so 
long there is any alternative remedy avai- 
lable under the Act, it is not open to the 
landlord to seek eviction of the tenant. But 
I do not think this submission can be 
accepted. The above ruling relied upon by 
him arises out of Representation of the People 
Act and has no application to the facts of 
the present case. Further under section 10 
(5) (a) of the Act it is not obligatory on the 
part of the landlord to ask for restoration of 
possession of emi from which he was 
evicted. Nor can it be said that there is an 
alternative remedy provided under the Act 


1974 


as contended by the learned counsel for the 
etitioner. Moreover I l 
andlord, instead of seeking possession of his 
own non-residential building on the ground 
that it is required for his personal occupation 
for carrying on business, . should seek res- 
toration of possession of a building in which 
he was a tenant and from which he was 
evicted. In the circumstances I am unable 
to agree with the contention ofthe learned 
counsel for the petitioner that the petition 
for eviction was not maintainable. In this 
view the revision petition fails and is dis- 
missed with costs. The petitioner is given 
time till 31-3-1974. to vacate the premises. 


Petition dismissed. 
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Sri Venkateswara Bus Union, Tirupati, 


Petitioner v. The State of Andhra Pradesh 
and others, Respondents. . 

Writ Petn. No. 7273 of 1973, D/- 23-1- 
1974. 

Index Note:— (A) Motor Vehicles Act 
(1939), Ss. 68-B, 68-C & Chap. IV-A — 
Overriding effect of Chap. IV-A — State 
Transport Corporation — Framing of 
scheme under S. 68-C excluding other trans- 
port services without acquiring their under- 
takings — If ultra vires. (X-Ref:—— Road 
Transport Corporations Act (1950), Ss. 19 
and 40), 


Brief Note:— (A) The power of the 
State Road Transport Corporation under 
Section 68-C M. V, Act to prepare 
a scheme is in no way limited or 
curtailed by the provisions of the 
Road Transport Corporation Act. It is 
in addition to the powers given under 
that Act. In fact, it does not deal with 
the acquisition ‘of the undertaking of any 
person but merely deals with the exclusive 
right of the Corporation to operate services 
in a particular area or on a particular route. 
The acquisition of an undertaking under the 
Road Transport Corporations Act and the 
preparation of a Scheme under S. 68-C 
Motor Vehicles Act enabling the Road 
Transport Corporation to run services ex- 
clusively in an area or on a route are two 
different things and are not. to be confus- 
ed with one another, Even if there is any 
doubt whether the preparation of a scheme 
may not in substance amount to the acqui- 
sition of an undertaking, Section 68-B of 
the Motor Vehicles Act gives overriding 
effect to the provisions of Chapter IV-A of 
the Act over all other enactments inclusive 
of Chap. IV. Hence, in view of S. 68-B 
it is not correct to say that by preparing 
the scheme by which the Corporation be- 
came entitled to operate the transport ser- 
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do not see why the. 


‘the Road Transport Corporations Act 
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vices exclusively and to the exclusion of all 
others without acquiring the undertaking it- 
self as provided by Sections 19 and 40 2 
the 
Road Transport Corporation was acting be- 
yond and contrary to the powers given to 
it by the Road Transport Corporations Act. 

(Para 3) 

Index Note:-— (B) Motor Vehicles Act 
(1989), S. 68-D — Authority hearing objec- 
tions net bound by policy decision of Gov- 
ernment. - 

Brief Note:— (B) The statement in 
G. O. Ms. 1829 Home D/- 28-12-1972 
that Schemes under Chapt. IV-A should be 
confined to long routes and not to short 
and medium routes made under S, 68-D is 
not an enunciation of the policy of the Gov- 
ernment. Even assuming that the statement 
can be said to amount to an enunciation of 
Governmental policy the authority deciding 
objections under Section 68-D of the Motor 
Vehicles Act is not bound by any policy 
enunciated by the Government. AIR 1973 
SC 974, Foll. (Para 5) 

Index Note:— (C) Motor Vehicles Act 
(1989), S. 68-D — Order under, should be 
a speaking order — Failure to give reasons 
—- Effect. (X-Ref:— Constitution of India, 
Art. 226). 

Brief Note:—- (C) In deciding the ob- 
jections under S. 68-D of the Motor Vehi- 
cles Act the failure to give reasons may re- 
duce to a mere nothing the neal of hearing 
so carefully provided by Parlament under 
Section 68-D (2). Justice and the appear- 
ance of justice require that the litigating 
party should have the satisfaction that the 
quasi-judicial tribunal had applied its mind 
to his case. Where the Home Secretary 
had not only analysed and summarised the 
objections raised and the answers given 
thereto but also the arguments, the order 
approving and modifying the scheme cannot 
be said to be vitiated merely because the 
order purported to overrule the objections 
without giving any reasons, especially when 
it appears from the order that he had ap- 
plied his mind to the questions in issue. 
AIR 1967 SC 1815, Rel. on. (Para 7) 
Cases Referred: Chronological Paras 


AIR 1978 SC 974 = (1973) 1 SCC 386, 
T. Govinda Raja Mudaliar v. State of 
Tamil Nadu 5 

) W. P. No. 516 of 1965, D/- 5-2- 

1968 (Andh. Pra.), Silver Mining Co. v. 

Govt. of Andh, Pra. 7 


AIR 1967 SC 1815 = (1967) 3 SCR 829, 
‘ C. M. P. Co-op. Society v. State of 
Madh. Pra. 7 


S. Ramachandra Rao, for Petitioner; 
Govt. Pleader, for Transport Cases, for Res- 
pondents Nos. 1 and 8; Ramachandra 
Rao Standing Counsel, for R. T. C; for 
Respondent No. 2. l 

ORDER:— The petitioner was a trans- 
port operator operating five services a day 
on the Tirupati Sri Kalahasti route, a short 
route in tne Andhra Pradesh Transport ter- 
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minology. On 15-1-1972 the General 
Manager, Andhra Pradesh State Road Trans- 
port Corporation published a draft scheme 
under Section 68-C of the Motor Vehicles 
Act in relation to the Tirupati-Sri Kalahasti 
route proposing to operate transport services 
exclusively and to the exclusion of other 
operators. Within thirty days of the publi- 
cation of the draft scheme, as prescribed 
by Section 68-B of the Act, the petitioner 
and others filed their objections before the 
State Government. Though the petitioner 
alleged in his writ petition that the Muni- 
cipal Chairmen of ‘Tirupati, Sri Kalahasti, 
Chittoor and Madanapalle also filed objec- 
tions within the prescribed period, it trans- 
pires from the record that the objections 
were filed long after the expiry of the pres- 
cribed period of thirty days. The Secre- 
tary to the Government, Home Department, 
gave a personal hearing to the petitioner 
and other objectors on 4-8-1973 and there- 
after on 16-11-1978, he passed orders over- 
ruling the objections and approving the 
scheme with some modifications. The ap- 
proved scheme was issued in G. O. Ms. 
No. 1505, Home Transport) dated 17-11- 
1973. The petitioner has filed this petition 
under Article 226 of the Constitution for 
the issue of a writ to quash G. O. Ms. 
No. 1505. 


2. Sri S. Ramachandra Rao, learned 
zounsel for the petitioner, raised the follow- 
ing four contentions: (1) The scheme went 
beyond the powers conferred on the Road 
Transport Corporation by the very Act 
which created it namely, the Road Trans- 
port Corporations Act. (2) The Municipal 
Chairmen of Tirupati Chittoor, Madanapalle 
and Sri Kalahasti were not heard nor were 
their representations considered. (3) The de- 
clared policy of the Government was to 
take over medium and long routes only and 
not short routes. The present scheme by 
which short route was taken over was discri- 
minatory. (4) The Home Secretary did not 
give any reasons for overruling the objec- 
tions. 

3. The Andhra Pradesh Road 
Transport Corporation is a Corporation esta- 
blished under the Road Transport Corpora- 
tions Act, Section 19 of the Act defines the 
powers of the Corporation. Section 19 (2) 
(c) provides that the powers of the Corpora- 
tion shall include the power to prepare 
schemes for the acquisition of, and to ac- 
quire, cither by agreement or compulsorily 
in accordance with the law of acquisition, 
whether absolutely or for any period, the 
whole or any part of any undertaking of 
any other person to the extent to which the 
ectivities thereof consist of the operation of 
Read Transport Services, where a Corpora- 
tion acquires a whole or any part of under- 
taking of any other person. Section 19 
(5) requires the Corporation, in appointing 
its OHicers and its servants, to take into 
consideration the claims of employees em- 
ployed in that undertaking, 
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Section 40 of 
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the Act also Do for the payment oł 
compensation by the Corporation whenever 
the whole or any part of any undertaking 
is acquired by the Corporation. Where 
there is no agreement about the amount of 
compensation it is required to be determined 
by an arbitral tribunal from whose decision 
an appeal shall lie to the High Court. The 
submission of the learned counsel for the 
petitioner was that the power of the Road 
Transport Corporation to take over any 
undertaking operating transport services had 
necessarily to be exercised in accordance 
with the provisions of the Road Transport 
Corporations Act, the very Act which was 
responsible for establishing the Road Trans- 
port Corporation. He submitted that by pre- 
paring the scheme by which the Corporation 
ecame entitled to operate the transport 
services exclusively and to the exclusion of 
all others without acquiring the undertaking 
itself as provided by Sections 19 and 40 of 
the Road Transport Corporations Act the 
Road Transport Corporation was acting be- 
yond and contrary to the powers given to 
it by the Road Transport Corporations Act. 
There is no substance in this submission. 
The Road Transport Corporations Act does 
not compel a Road Transport Corporation 
to take over any transport undertaking. Sec- 
tion 19 enumerates the powers of the Cor- 
poration and the power to acquire a trans- 
port undertaking under S. 19 (2) (c) is one 
of the powers of the Corporation so enu- 
merated. The powers of the Corporation are 
not limited by the Road Transport Corpora- 
tions Act. It is open tothe Parliament to vest 
other powers in the Corporation. In fact, 
Section 18 of the Road Transport Corpora- 
tions Act imposes a general duty on the 
Corporation to so exercise its powers as pro- 
ressively to provide or secure or promote 
the provision of an efficient, adequate, eco- 
nomical and properly co-ordinated system of 
road transport services in the State or part 
of the State for which it is established. Sec- 
tion 68-A to Section 68-J constitute Chap- 
ter IV-A of the Motor Vehicles Act dealing 
with special provisions relating to State 
Transport Undertakings. Section 68-C vests 
in the State Transport Undertaking (The 
Road Transport Corporation of the State) 
the power to prepare a scheme in relation 
to any area or route or portion thereof giv- 
ing particulars of the nature of the services 
roposed to be rendered by it, whether to 
the exclusion complete or partial of other 
This power is in no way limit- 
ed or curtailed by the provisions of the 
Road Transport Corporations Act, It is in 
addition to the powers given under that Act. 
In fact, it does not deal with the acquisi- 
tion of the undertaking of any person as) 
suggested by the petitioner. It merely deals 
with the exclusive right of the Corporation| 
to operate services in a particular area or 
on a particular route. The vehicles, the 
workshops, the employees of the undertak-' 
ing are not touched at all. AH that is’ 
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done is to cancel the permits granted to 
others on the routes and grant permits ex- 
clusively to the Road Transport Corpora- 
tion. Provision is made by Section 68-G 
for payment of compensation for the can- 
cellation of permits. But this is not to be 
confused with the compensation provided 
under the Road Transport Corporations Act 
for the acquisition of an undertaking. The 
acquisition of an undertaking under the 
Road ‘Transport Corporations Act and the 
preparation of a Scheme enabling the Road 
` [Transport Corporation to run services €x- 
clusively in an area or on a route are two 
different things and are not to be confused 
with one another. Even if there is any 
doubt whether the preparation of a scheme 
may not in substance amount to the acqul- 
sition of an undertaking, Section 68-B of 
the Motor Vehicles Act gives overriding 
effect to the provisions of Chapter IV-A ot 
the Act over all other enactments. It says, 
“the provisions of this Chapter and the 
rules and orders made thereunder shall 
have effect notwithstanding anything incon- 
sistent therewith contained in Chapter IV 
of this Act or ia any other law for the 
time being in force or in any instrument 
having effect by virtue of any such iaw.” 
In view of Section 68-B there is no force 
whatever in the first submission made on 
behalf of the petitioner. 


4. The second submission of the 
learned counsel was made on the assump- 
tion that the Municipal Chairmen of Chit- 
toor, Madanapalle, Tirupati and Sri Kala- 
hasti had made representations within the 
prescribed period of thirty 
publication of the draft scheme. I have al- 
ready stated that the assumption is not cor- 
rect. The second submission is therefore, 
devoid of any force. 

5. In regard to the third submission 
the learned counsel relied on G. O. 
Ms. 1829 Home dated 28-12-1972 as enun- 
ciating the general policy of the Govern- 
ment that schemes under Chapter IV-A of 
the Act should be confined to long distance 
routes and not to short and medium routes. 
G. O. Ms. No. 1829 dealt with a part of 
the scheme in regard to the operation of 
certain road transport services in Ongole 
District. In the course of the order it was 
observed, “the Government consider that 
the needs of the travelling public will be 
better served by the Road Transport Cor- 
oration by operation of the services on the 
ong distance routes, instead of operation 
on the short and medium routes. In 
view of the above, the Government con- 
sider that the routes relating to various 
schemes as shown in the annexure are not 
approved.” I find myself unable to treat 
this statement as an order of the Govern- 
ment made under Section 68-D as an enun- 
ciation of the policy of the Government, 
Even assuming that the statement can be 
said to amount to an enunciation of Gov- 
ernmental policy the authority deciding ob- 
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jections under Section 68-D of the Motor 
Vehicles Act is not bound by any policy 
enunciated by the Government. In T. Go- 
vinda Raja Mudaliar v. State of Tamil 
Nadu, AIR 1973 SC 974, it was observed 
by the Supreme Court as follows: 


- “We are unable to see how any autho- 
rity who exercises individual power under 
Section 68-D is bound by what has been 
stated as a policy decision of the Govern- 
ment. In fact his main function is to hear 
such objections as may be preferred to the 
schemes published under Section 68-C and 
approve and modify the schemes so publish- 
ed after giving an opportunity to the objec- 
tor. His function being of a quasi-judicial 
nature is to bring a judicial approach to 
the matter and even if he happens to be a 
servant of the Government he is not bound 
in any way to carry out or endorse the 
policy of the Government without discharg- 
ing his duties as contemplated by S. 68-D”, 


6. I therefore, see no substance in 
the third submission of the learned counsel.. 
7. The last submission of the learn- 


ed counsel was that the Home Secretary 
was exercising quasi-judicial functions in de- 
ciding upon the objections under Sec. 68-D 
of the Motor Vehicles Act and it was, 
therefore, necessary that his órder should be 
a speaking order containing reasons for his 
decision. The learned counsel complained 
that the Home Secretary had extracted the 
objections raised by the various objectors and 
the answers of the Road Transport Corpora- 
tion and at the conclusion merely mention- , 
ed that he overruled the objections. The 
learned counsel submitted that there was 
nothing to indicate that the Home Secretary 
had applied his mind to the objections rais- 
ed by the petitioner and others and consi- 
dered them. It is true that the Home Se- 
cretary has not stated his reasons for over- 
ruling the various objections. It might have 
been better perhaps if the Home Secretary 
had indicated his reasons thereby avoiding 
the criticism that he had not given reasons 
because he had no good reasons to give 
and that he had chosen the path of silence 
because it was the path of safety. As has 
been repeatedly observed by Courts the giv- 
ing of reasons is one of the fundamentals 
of good administration and a Court may 
well consider it salutary to hold, with an 
eye on long term objectives, that the quasi- 
judicial tribunal in whom Parliament has 
vested a discretion failed to give reasons| 
because it had no good reasons to arrive at] 
the conclusion that it did, In Silver Mining! 
Co. v. Govt. of Andhra Pradesh, W. P, 
a 516 of 1965 (Andh. Pra.), I had point-| 
ed out: 


“One good reason for the insistence on 
reasons is that it will prevent quasi-judicial 
tribunals from machanically rejecting ap- 

eals and revisions in an off-hand manner. 
Just as a statement of reasons will restrain 
arbitrary and capricious interference with 


-rights of appeal and revision 


_ |justice 
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orders of Subordinate Tribunals by appel- 
late or revisional tribunals, so will it res- 
train mechanical rejection of appeals 
and revisions. Experience tells us that the 
danger of mechanical rejection is far grea- 
ter than the danger of capricious inter- 
ference. The danger of such mechanical 
rejection is bound to increase if courts are 
smugly to say that reasons are not necessary. 
An insistence on reasons will activise a lazy 
and sterile mind and will assure us that the 
mind will be applied tò the case. Otherwise, 
so carefully 
provided by Parliament may be reduced to 
mere nothing by quasi-judicial functionaries.” 
So, I may say that in deciding the objections 
under Section 68-D of the Motor Vehicles 
Act the failure to give reasons may reduce 
to a mere nothing the right of hearing so 
carefully . provided by Parliament under S. 
68-D (2). Justice and the appearance of 
require that the litigating party 
should have the satisfaction that the quasi- 
judicial tribunal had applied its mind to his 
case. In the present case, however, there 
sufficient material to conclude that the 
Home Secretary applied his mind to the 
objections raised by the petitioner and 
others. First he has very carefully: analysed 
and summarised the various objections raised 
before him and the answers of the Corpora- 
tion to those objections. No one can pre- 
pare ‘the careful and analytical epitome that 
the Home Secretary has done in this case 
without applying his mind to it. Similarly 
the arguments have also been summarised. 
The Home Secretary has deviated from 
the draft scheme in regard to the inter-State 
Transport facilities and held that the curtail- 
ment of inter-State Transport facilities was 
not in public interest. He has also altered 
the number of buses and the number of 
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round trips form 6 to 8 and 85 to 44 res- 
ectively. The s¢ating capacity of the 
uses has also been altered from 81-54 to 


51-60. . All these are indications that the 
Home Secretary did apply his mind- to the 
questions at issue. I may also notice that 
in C. M. P. Co-operative Society v. State of 
Madhya Pradesh, AIR 1967 SC 1815. The 
Supreme Court observed. 


“There is no express provision in these 
two sections laying down that the anuon 
hearing objections must come to some find- 
ing of fact as a condition precedent to its 
final order. As- such no express finding as 
envisaged in the American cases is neces- 
sary under S. 68-C read with S. 68-D that 
the scheme provides an efficient, adequate, 
economical and properly Co-ordinated road 
transport service. Besides we are of opin- 
ion that the whole object of hearing objec- 
tions under Section 68-D is to consider 
whether the scheme provides an efficient, 
adequate, economical and properly co-ordi- 
nated Road Transport Service. After hearing 


objections the State Govt' or the officer 
authorised by it has either to approve or 
modify, or if necessary, to reject the 
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scheme. Where the scheme is approved or 
modified it netessarily follows in our opin- 
ion that it has been found to provide an 
efficient,- adequate, economical and properly 
co-ordinated transport service; if it is not of 
that type, the State . Government or the 
authority appointed to hear objections would 
reject it. In the absence of a provision re- 
quiring an express finding in these two sec- 
tions it seems to us that the very order of 
the State Government or the authority ap- 
pons by it to hear objections must be 
eld to mean either, where the scheme is 
approved or modified, that it subserves the 
purposes mentioned in S. 68-C or where 
it is rejected, that it does not subserve the 
purposes. Section 68-D (2) does not re- 
quire In our opinion any express finding, 
and even if there is none in the present 
ease, it would not invalidate the orders 
pase? by the authority hearing the objec- 
ons. 

In the result, the Writ Petition is dismissed 
with costs. Advocate’s fee Rs. 100/-. 


Petition dismissed. 
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A. V. KRISHNA RAO. J. 
Buddiga Ganganna and others, Ap- 
ces v. T. Veerabhadrarao. Respon- 

ent, 


A. A. O. No. 330 of 1972, D/- 4-9- 
1973, against order of 1st Addl. Dist. J., 
Hast Godavari at Rajahmundry, D/- 
19-4-1972. 

Index Note: (A) Civil P. C. (1908), 
Order 21, Rule 90 (A. P. Amendment) — 
Failure to furnish security — Allegation 
made in.the Order 21. Rule 90 applica- 
tion partly coming under Section 47 and 
partly under Order 21, Rule 90 — Can 
Order 21, Rule 90 application be rejected 
in its entirety for not furnishing the se- 
curity? It cannot. 

Brief Note:—- (A) Where the allega- 
tions partly come under Section 47 and 
partly under Order 21, Rule 90, the Court 
can ordey directing to furnish security. 
In such a case, the application cannot be 
rejected in its entirety for not furnishing 
the security. The Court must admit the 
application and consider those objections 
to the sale which fall under Section 47 
and do not require the furnishing of any 
security before admitting the applica- 
tion. AIR 1963 Mad 201, Rel. on. 

(Para 4) 


Index Note :— (B) Civil P. C. (1908), 
Order 21, Rule ‘90 (A. P. Amendment) — 
Failure to furnish security — Allegation 
of fraud on the part of decree-holder in 


‘showing non-existent encumbrance -as 
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breach of Order 21. Rule 66 (2) fc). 
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subsistent in sale proclamation — Alle- 
gation made in Order 21, Rule 90 appli- 
cation by jJudgment-debtor — Proclama- 
tion drawn up after due notice to udg- 
ment-debtor — Is Section 47 attracted so 
that failure te furnish security could not 
prevail? No. 

Brief Note:— (B) If the iudgmeni- 
debtor’ having due notice of drawing up 
the proclamation, allows, without protest, 
the existence of a mortgage to be noti- 
fied in the proclamation which he knows 
to have been discharged and remains 
quiescent, the decree-holder cannot be 
held to be guilty of any fraud. Even if 
it factually turns out that there was no 
subsisting encumbrance and the procla- 
mation stated that the property was sub- 
ject to an encumbrance, the case falls 


only under Order 21, Rule 90 and not 


under Section 47, the allegation ae in 

ny 
breach of Order 21, Rule 66 relating to 
the settlement of sale proclamation is 
one that should be characterised as an 
irregularity appertaining to the publica- 
tion or conduct of the sale. AIR 1957 
Andh Pra 185, Followed; AIR 1945 PC 
67, Rel. on. (Paras 6. 7. 8) 
Cases Referred: Chronological Paras 


AIR 1972 Mad 364 = 85 Mad LW 64, 
Gnanabaranam y. Rathinam 7 

AIR 1963 Mad 201 = (1963) 1 Mad LJ 65, 
Official Receiver v. P. R. 
Tuticorin 

AIR 1957 Andh Pra 185 = (1957) 1 Andh 
WR 233 (FB), Satyanarayanamurthy 
v. Bhavanarayana 5, 6,7 

AIR 1945 PC 67 = 72 Ind App 104, 
Marudanayagam Pillai v. Manickavasa-~ 
kam Chettiar 6 


M. Venkatrayudu, for Appellants: M. 
Jagannadha Rao. for Respondent. 


JUDGMENT :— This appeal is 
against an unnumbered E. A. of 1972 
in E. P. No. 8 of 1970 in O. S. No. 63 of 
1968 on the file of the Court of the lst 
Additional District Judge, East Godavari, 
at Rajahmundry. The judgment-debtors 
are the appellants and the decree-holder 
is the respondent. 


2. The judgsment-debtors filed an 
application under Order 21. Rule 90, 
Civil P. C. In the said petition, they 
prayed that the Court might be pleased 
to set aside the sale held on 2-2-1972. 
The application was filed on 2-3-1972 
within 30 days from the date of the sale. 
In the affidavit filed on behalf of the 
judgment-debtors by the 8rd iudgment- 
debtor in support of this application it 
was alleged that the decree-holder had 
brought the property to sale subject to 


a mortgage in favour of Konavaran Co- 


operative Land Mortgage Bank and that 
the ~property was sold for Rs. 4,200/- 
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subject to the mortgage. It was averred 
that the mortgage was cleared a long 
time back (no date was given) and 
decree-holder was aware of the same. In 
suppressing the fact that the mortgage 
was not subsisting the decrae-holder had 
played fraud on the Court with a view 
to make wrongful gain to himself. The 
property was worth Rs. 18,000/- and it 
was purchased by the decree-holder for 
Rs. 4,200/- subject. to the mortgage. It 
was also urged that there was no regular 
tom-tom in the village, that the pro- 
clamation was not properly made and 
that the sale suffered from materia] ir- 
regularities in a general wav, resulting 
In loss to the iudgment-debtor. 


3. It mav be noted that Sec. 47, 
Civil P. C. was not mentioned in the ap- 
plication, but only Order 21. Rule 90, 
Civil P. C. was mentioned. The Court, 
having regard to the Proviso to Order 21, 
Rule 90, Civil P. C. before admitting 
the application called upon the judg- 
ment-debtors to furnish security to the 
Satisfaction of the Court for an amount 
equal to that mentioned in the sale war- 
rant or that realised by the sale which- 
ever is less granting seven days’ time for 
the purpose. The unnumbered E.A. was 
represented by the judgment debtors on 
24~3-1972 stating that no security was 
required to be furnished, as six items of 
properties belonging to him were under 
attachment and that only one item was 
Sold that the remaining items would 
afford sufficient security for the required 


amount. The Court on 28-3-1972 reject- 
ed the above submission of the judg- 
ment-debtor and posted the application 


for hearing the Advocate for the iudg- 
ment-debtors to 30-3-1972. On 30-3-1972 
on behalf of the judgment-debtors 15 
days’ time was requested for giving the 
security as directed by the Court. The 
Court granted the same subject to limi- 
tation. On 12-4-1972 further time was 
prayed for by the judgment-debtors for 
furnishing security and time was ‘finally 
extended to 19-4-1972 for furnishing se- 
curity. On 19-4-1972 the E. A. was re- 
jected as security was not furnished. It 
is against the order of rejection that this 
C, M. A. is filed by the judgment-deb- 
tors. 


4- The contention on behalf of 
the appellants is that the fraud alleged 
by the judgment-debtors in their appli- 
cation regarding the suppression of the 
fact that the mortgage in favour of the 
Co-operative Land Mortgage Bank was 
no longer subsisting brought the case 
under Section 47 and not under Order 21, 
Rule 90, Civil P. C., and that therefore 
that part of it did not require the fur- 
nishing of any security. as the alleged 
fraud was committed by the decree-hol- 
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der before the order for sale was made. 
Though the other irregularities alleged 
viz.. absence of tom-tom in the village 
and that the proclamation was not pro- 
perly made, fell within the scone of O. 21, 
"R. 90, Civil P. C. the Court should have 
rejected the application only in so far as 
that part of the allegations which fell 
under Order 21, Rule 90 of the Code of 
Civil Procedure was concerned and that 
it could not reject the entire petition as 
part of the allegations fell under Sec- 
tion 47 of the Code of Civil Procedure. 
Reliance was placed upon a judgment of 
Ramachandra Iyer. C. J. reported in 
Official Receiver v. P. R. M. & Co.. AIR 
1963 Mad 201. The said judgment lends 
support to this contention. Where the 
allegations partly come under Section 47 
and partly under Order 21, Rule 90, 
Civil P. C. the order of the Court direct- 
ing the furnishing of security must be 
held to be within its competence. But 
in such a case the Court cannot reject 
the application in its entirety where the 
applicant does not furnish the security. 
It must admit the application and consi- 
der those objections to the sale which 
fall under Section 47 of the Code of Civil 
Procedure which does not require the 
furnishing of any security before admit- 
ting the application. In the instant case, 
the order of rejection without admitting 
the application would be correct only if 
all the allegations bring the case within 
Order 21, Rule 90, 
takes me to the question. whether the 
allegation of fraud regarding the show- 
ing of a non-existent encumbrance as 
subsistent in the sale proclamation brings 
the case within the ambit of Section 47, 
Civi] P. C. 


5° I shall now consider 
the allegation of fraud alleged 
part of the decree-holder in the matter 
of suppressing the fact that a discharged 
mortgage was shown as subsisting takes 
the case out of Order 21, Rule 90. Civil 
P. Œ. and brings the case under Sec. 47, 
Civi} P. C. The learned counsel con- 
tended that as the fraud committed was 
prior to the order for sale is made, the 
case comes under Section 47, Civil P, C. 
and not under Order 21, Rule 90. Civil 
P. C. as the fraud does not concern pub- 
lishing or conducting the sale. In order 
to decide this point. it would be useful 
to refer to the decision of the Full Bench 
in Satyanarayanamurty v. Bhavanarayana. 
AIR 1957 Andh Pra 185 (FB). The Full 
Bench held that a sale cannot be held to 
commence until an order for sale is 
made under Rule 64 of Order 21, Civil 
P. C. While the word ‘publishing’ in 
Rule 90 refers to the publication men- 
tioned in Rule 67. the word ‘conducting’ 
refers back to the words ‘shall be con- 


whether 
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ducted’ in Rule 65. There can be no ir- 
regularity in the publi cation or conduct 
of the sale within the meaning of Rule 90 
before an order for sale is made. It was 
only breaches of the rules that follow 
Rule 64 that could be «characterised as 
irregularities appertaining to the publi- 
cation or conduct of the sale. It was 
also observed that Order 21, Rule 90, 
Civil P. C. obviously deals with cases 
where the sale may be said to be void- 
able at the instance of the applicant and 
not void. If the matters alleged in an 
application for setting aside a sale are 
such that would render the sale void, 
then the application falls under Sec. 47, 
Civil P. C. If what is alleged is not one 
that makes the sale void, then the case 
falls under Order 21. Rule 90, Civil P.C. 


-and the applicant can succeed only on 


proof of material violation of Rule 65 
etc., followed by proof of consequential 
substantial injury to the applicant. In 
the case before the Full Bench, there 
was no service of notice under O. 21, 
Rule 66, Civil P. C. and it was held that 
it was an irregularity in publishing and 
conducting the sale. 


There can be no doubt that in 


filing the sale papers before an order for, 


sale is made by the Court it is the duty 


of the decree-holder to file what is call-: 


ed an encumbrance certificate as required 
by the Civil Rules of practice. 
ing such a thing is not done by the de- 
cree-holder and yet an order for sale is 
made, I should think that the order for 
sale is not a nullity. O. 21. R. 66, C. P. C. 
provides for the proclamation of sale 
by public auction. After an order for the 
sale of property is made in execution 
of a decree under Rule 66 (2). the pro- 
Clamation shall be drawn up after notice 
to the decree-holder and the judgment- 
debtor. In so drawing up the proclama- 
tion in the presence of the judg- 
ment-debtor and the decree-holder, the 
Court among other things mentioned in 
the rule under clause (c) is enjoined to 
mention in the proclamation any encom- 
brance to- which the property is liable. 
It is not the case of the judgment-debtor 
in this case that no notice was issued to 
him. On the date when the proclama- 
tion was drawn up. the judgment-debtor, 
who had notice of the fact that the pro- 
clamation was to be drawn up. must have 
known that the mortgage was no longer 
subsisting and had beer discharged by 
It could have been pointed out to 
the Court that the property was not sub- 
ject to any encumbrance. Whether the 
property to be sold was liable to any 
encumbrance or not is certainly a fact, 
apart from any encumbrance certificate, 
which the judgment-debtor must have 
known. If he without anv protest al- 
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lows the existence of a mortgage to be 
notified in the proclamation which he 
knows to have been discharged and he 
remains quiescent, how can the decree- 
holder be held to be guilty of any fraud 
when the proclamation was drawn up 
after due notice to the judgment-debtor? 
Even if it factually turns out that there 
was no subsisting encumbrance and the 
proclamation stated that the property 
was subject to an encumbrance, the case 
is one which clearly falls under Order 21, 
Rule 90, Civil P. C. Rule 66 (4) of 
Order 21, Civil P. C. reads as follows: 
“For the purpose of ascertaining the 
matters to be specified in the proclama- 
tion, the Court may summon any person 
whom it thinks necessary to summon 
and may examine him in respect to any 
such matters and require him to produce 
any document in his poSsession or power 
relating thereto.” 
The judgment-debtor, who in this case 
must have known about the fact whether 
the encumbrance was discharged or not, 
even if he did not have the relevant 
papers with him, which would show this 
fact, could have sought the assistance of 
the Court to summon the Co-operative 
Land Mortgage Bank to produce their 


records to show the said fact. No such 
thing was sought to be done. The al- 
leged breach amounts to the proclama- 


tion being not properly drawn up. In 
other words, it was the publication of 
an improper proclamation of sale. The 
Full Bench in AIR 1957 Andh Pra i185 
(FB) observed: 


“The publication of an irregularly 
drawn up proclamation of sale, irregular 
either because of want of notice or on 
other grounds, may thus be called an 
irregularity in the publication itself.” 
The case of the Privy Council reported 
in Marudanayagam Pillai v. Manicka- 
vasakam Chettiar, AIR 1945 PC 67 at 
p, 70 referred to by the Full Bench is of 
useful application in the present context. 
In the Privy Council case, the property 
was sold for a low valuation because the 
sale proclamation was based on mis- 
statement by a decree-holder as to the 
amount due under a prior encumbrance 
for want of knowledge of the true posi- 
tion. It was held that the case fell 
under Order 21. Rule 90, Civil P. C. 


7. Reliance was placed on behalf 
of the appellants upon the Division Bench 
case of the Madras High Court reported 
in Gnanabaranam v. Rathinam, AIR 
1972 Mad 364. In that case it was held 
that any irregularity or fraud in the 
settlement of proclamation which pre- 
cedes its publication or conduct of the 
sale was not attracted by Rule 90 and in 
such a case Section 47 was attracted and 
the failure to furnish the security direct- 
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ed by the Court under the provisions of 
Order 21, Rule 90, Civil P. C. could not 
prevail. It is contended that in the in- 
stant case, assuming the case fell under 
Order 21, Rule 66, Civil P. C. as wrong 
particulars have been given when the 
proclamation was settled and as the ir- 
regularities in the publication of pro- 
clamation are quite different from the ir- 
regularities in the settlement of the pro- 
clamation, the objection raised bv the 
Hudgment-debtor regarding the wrong in- 
clusion of a non-existent encumbrance 
has the effect of taking it out of the pur- 
view of Order 21. Rule 90, Civil P. C. 
Tt will not be open to me to allow my- 
self to be persuaded by this contention 
based upon the decision of the above 
Madras Division Bench case, in view of 
the decision of this Court in AIR 1957 
Andh Pra 185 (FB) (Supra) where the 
Full Bench categorically observed: 


“It is only breaches of rules that 
follow Order 21. Rule 64, Civil P. C. 
that can be characterised as irregularities 
appertaining to the publication or con- 
duct of the sale.” 


In the opinion of the Full Bench, it is 
clear that any breach occurring in O. 21, 
R., 66, Ciyil P. C. which relates to the 
settlement of proclamation of sale is one 
that should be characterised as an ir- 
regularity appertaining to the publica- 
tion or conduct of the sale. 


8. In the light of the above dis-: 
cussion, I am of opinion that the allega- 
tion made by the judgment-debtor in 
his application filed under Order 21, 
Rule 90, Civil P. C. (Section 47, Civil 
P. C. was not even mentioned in the} 
petition) that the decree-holder commit- 
ted fraud in bringing the properties to 
sale by including a non-subsisting mort- 
gage falls bnly under Order 21, Rule 90, 
Civil P. C. and not under Section 47, 
Civil P. C. the allegation being in breach 
Of Order 21, Rule 66 (2) (c) of the Code 
of Civil Procedure. It must therefore 
follow that the order directing the fyr- 
nishing of security made by the Court 
below is correct and the rejection of the 
petition for non-compliance with thal, 
order is unassailable. 


9, I bave in the earlier part of 
the judgment referred to the conduct of 
the judgment-debtor. When the appli- 
‘cation was returned the only representa- 
tion made by the judgment-debtor to 
the order of the Court requiring him to 
furnish security before the application 
was admitted was that the remaining 
items of property under attachment were 
sufficient security and hence the peti- 
tion should be accepted. On 30-3-1972 
without any further objection, fifteen 
days’ time was requested for piving se- 
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curity and the same was granted by the 
Court. On 12-4-1972 again time was ex- 
tended by a week at the request of the 
Judgment-debtor. On 19-4-1972 as se- 
curity was not furnished, the application 
Was rejected. In such circumstances, 
whether the judgment debtor could be 
permitted to raise the objections he did, 
is somewhat doubtful to me. He did not 
In any way question before the lower 
Court its order for furnishing security. 


He gave up his first objection to that 


order viz., that the other items’ under 
attachment were sufficient security and 
that therefore the furnishing of security 
directed by the Court mav be dispensed 
with. Time was taken on two Occasions, 
only for furnishing the security, accept- 
ing the correctness of the order. Now 
it has been urged in appeal that one of 
the allegations in the affidavit filed in 
support of the petition brought the case 
within Section 47, Civil P. C. and not 
under Order 21, Rule 90 of the Code, and 
the order of the Court below rejecting 
the application is erroneous. He accept- 
ed the correctness of the order directing 
the furnishing of security and obtained 
the indulgence of the Court to furnish 
security sought extension of time on two 
occasions which the Court granted. When 
ultimately the Court rejected the appli- 
eafion as, even within the finally ex- 
tended period the order was not com- 
plied with, it would be most improper 
and inequitable for the judgment-debtor 
to canvass the correctness of the order 
in this appeal. He cannot be permitted 
to approbate and reprobate the same 
order, However, it is. not necessary for 
me to express any concluded opinion on 
this aspect, 
10. This C. M. A. therefore fails 
and is dismissed with costs. 
Appeal dismissed. 
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VENKATRAMA SASTRY, J. 
Maddulg Kasiyya. Appellant v. Jal- 
lipalli Pullayya and others, Respondents. 
A. A. A. O. No. 59 of 1970. D/- 18-4- 
1973, against order of Dist. J.. W. G. at 
Eluru, D/- 28-8-1970. 

Index Note:— (A) Limitation Act, 
1908, Article 182 — Is application, for 
transferring decree to another Court, a 
“step-in-aid” saving limitation under? 
Yes. (X-Ref :— Civil P. C. (1968), S. 47). 

Brief Note:— (A) Within three 
years of the dismissal of the last execu- 
tion-petition, decree-holder made an ap- 
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M. Kasivya v. J. Pullayya 
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plication and got the decree transferred 
to another Court for execution. Subse- 
quent execution petition filed in the 
transferee Court came to be challenged 
as time-barred as from the date of dis- 
posal of the execution-petition prior to 
transfer, 

Held that the application for trans- 
fer was a step-in-aid of execution’ with- 
in the meaning of Article 182 and hence 
the subsequent E. P. were not barred by 
time. AJR 1945 Mad 139 (FB) and AIR 
1939 Cal 651 and AIR 1954 Mys 1 (FB) 
and (1969) 2 Andh Pra LJ 342 and AIR 
1958 Andh Pra 709, Relied on. 

(Paras 8. 9) 


Index Note :— (B) Civil P. C. (1908), 
Section 47 — Execution-petition by sur- 


_Vviving joint-decree-holder and legal re- 


presentatives of the other decree-holder 
w= Is it maintainable without succession 
certificate? Yes. (X-Ref:— Succession 
Act, 1925, S. 214). (Para 10) 


Index Note:— (C) Civil P. C., 1908, 
Section 60 — Can money voluntarily de- 
posited by judgment-debtor in another 
suit be attached? Yes; but payment 
thereof towards decree will be subject 
to/after decision of that suit — (X-Ref:— 
Section 47). AIR 1950 Cal 174 and AIR 
1930 AH 225 and AIR 1929 Pat 97 and 
ILR 41 Mad 1053 and AIR 1953 Tray Co 
21, Relied on; (1964) 2 Andh WR 298 
and AIR 1956 Mad 574, Distinguished. 

(Paras 11 to 23) 
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K. Mangachary, for Appellant; B. 
Ramalingeswara Rao and Y. V. Nara- 
yana, for Respondents Nos. 1 to 3. 


JUDGMENT :— Judgment debtor is 
the appellant in this second appeal. The 
facts giving rise to this appeal are the 
following : 

2. A money decree was passed 
against the appellant and another person 
in O. S. 12 of 1957 on the file of District 
Munsif’s Court, Eluru for Rs. 1.716/- in 
favour of the first respondent and the 
predecessor in interest of the respon- 
dents 2 and 3. The decree~holders filed 
E. P. 292 of 1959 on 29-10-1959, for at- 
tachment of the movable properties. The 
movables were attached. In E. A. 442/70 
by an order dated 18-4-1960 movables 
were directed to be sold without any re- 
ference to the upset price. But on 30-6- 
1960 E. P. 292 of 1959 was dismissed. Later 
On the other decree-holder i.e., the pre- 
decessor in interest of respondents 2 and 
3 died. Thereupon respondents 1 to 3 
filed E. P. 160 of 1963 on 24-6-1963 for 
sale of the attached movable properties. 
Notice to the judgment debtor was 
ordered but for non-payment of batta 
a said E. P. was dismissed on .12-8- 

963, 


3 Thereafter the decree-holders 
filed on 31-5-1966 E. A. 409 of 1966 seek- 
ing transfer of the decree to the District 
Munsif’s Court, Chintalapudi for pur- 
poses of execution. On 6-7-1966 transfer 
was ordered, -and the decree was trans- 
mitted to the District Munsif’s Court, 
Chintalapudi. In that Court the decree- 
holders filed E. P. 44 of 1968 on 20-12- 
1967. In that E. P. the movables were 
sold and a part satisfaction for Rs. 423/- 
was recorded and that E. P, was closed 
on 13-5-1969. Thereafter the decree- 
holders filed E. P. 32 of 1969 in the Dis- 
trict Munsif’s Court, Chintalapudi for 
attachment of the amount lying in de- 
posit in O. S. 15 of 1969 on the file of 
Sub-Court, Eluru as belonging to the 
appellant-judgment debtor herein. 


4, The appellant herein resisted 
the said E. P. on the following grounds: 
(1) The E. P. itself has become barred 
by limitation (2) without production of 
succession certificate the E. P. was not 
maintainable and (3) the amount lying 
to the credit of)O. S. 15 of 1969. on the 
file of the Sub-Court, Eluru is not liable 
to be attached. 


a 
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5. The learned District Maunsif, 
Chintalapudi overruled the objection 
No. 3, which was pressed before him He 
held that the said amount was deposited 
in O. S. 15 of 1969 not by virtue of anv 
direction given by the Court to the ap- 
pellant herein to make such a deposit, nor 
was it a condition precedent for the in- 
stitution or prosecution of the suit to 
have such a deposit. Moreover -the said 
suit was dismissed and an appeal. was 
pending against it. The judgment-debtor 
appellant herein cannot say that his funds 
are locked up in some other suit and 
thereby evade payment of the decree ob- 
tained by the respondent nerein. He 
therefore held that the said amount 
can be attached. The attachment was 
therefore made absolute by an order 
dated 4th February, 1970. 


l 6. The judgment-debtor thereupon 
preferred an appeal A. S. 17 of 1970 be- 
fore the District Judge, West Godavarv 
at Eluru. The learned appellate Judge 
also has negatived the three contentions 
rdised by the appellant herein. The 
lower appellate Court held that the ore- 
sent E. P. is not barred by limitation as 
the application for transfer of the de- 
cree to the District Munsif’s Court, 
Chintalapudi would operate as a step-in- 
aid of the execution, that the -present 
E. P. can be filed even without the pro- 
duction of succession certificate and that 
the amount that was deposited by the 
appellant herein in O. S. 15/69 was not 
impressed with the character of any 
trust in favour of his proposed vendor 
and it was therefore attachable. Having 
negatived all the three contentions the 
learned Judge has dismissed the appeal 
by his judgment dated 26th August, 1970. 


ef In this second appeal pre- 
ferred by the judgment debtor Sri 
Mangachary, learned counsel appearing 
for the appellant has relied upon the 
very same three contentions before me. 
I will deal with them seriatim. Regard- 
ing the first contention that the present 
E. P. is barred by limitation he has con- 
ceded that if the transfer application 
E. A. 409/66 is treated as a step-in-aid of 
execution, there is no bar of limitation. 


8. It has been authoritatively laid 
down by the Full Bench of Madras High 
Court in Ayi Goundan v. Solai Goundan, 
AIR 1945 Mad 139 (FB) that in order to 
operate a step-in-aid of execution it ig 
not necessary that such an application 
should be made in a pending application 
for execution. Therefore on the basis of 
this principle even though there was no 
pending execution application, the appli- 
cation for transfer E. A. 409 of 1966, can 
be treated as step-In-aid, provided it 
does something to further promote the 
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purpose of execution. In Manmatha Pal 
v. Sarada Prosad, AIR 1939 Cal 651 it 
was held by a Bench of that Court that 
an application to the Court which passed 
the decree for transfer of decree is an 
application relating to execution of a de- 
cree, coming within Section 47 of the 
Cwil P. C. In Sundara Rao v, Appiah 
Naidu, AIR 1954 Mys 1 (FB) a Full 
Bench of Mysore High Court held that a 
transfer of the decree-is a necessary pre- 
liminary to the execution of the same in 
another Court and as such it is a step- 
In-aid of execution. If such an applica- 
tion is filed within three years from the 
date of disposal of the prior application 
it should be held to be within time. The 
decision in AIR 1939 Cal 651 at p. 655 
was followed after quoting the following 
passage: 


“An application for transfer of a de- 


eree is a step-in-aid of execution. By 
that application the decree-holder asks 
the Court which passed the decree to 


assist him for the purpose of carrying 
further proceedings to realise his decree.” 
In 5. N. Prasanna Kumar v. Zabirabee, 
(1969) 2 APLJ 342. Gopal Rao Ekbote, J. 
(as his Lordship then was) and Kuppu- 
Swami, J., observed that Section 39 of 
the Civil P. C. does not prescribe any 
particular form for getting the de-- 
cree transferred and an application 
for transfer may constitute a step- 
in-aid of execution within the meaning 
of Article 182 of the Limitation Act be- 
cause the purpose of the application is 
to enable the decree-holder to have the 
decree executed. though the application 
does not bv itself ask for execution. I may 
also in this connection rely upon the de- 
cision of our High Court in R. Rama- 
chandradu v. Gulab Chand Firm, (1957) 
2 Andh WR 169 = (AIR 1958 Andh Pra 
709) rendered by Subbarao and Jagan- 
mohan Reddy. JJ. (as their Lordships 
then were) wherein it was held that an 
‘order of retransfer of execution petition 
shall also operate as a step-in-aid of the 
execution, 


9, In view of the above authori- 
ties it should be held that an application 
for transfer of a decree to another Court, 
operates as step-in-aid of execution 
within the meaning of Article 182 of the 
Limitation Act (Old). Under the New 
Limitation Act also an enlarged period of 
12 years has been given under Art. 136. 
The execution was not barred before the 
new Act came into force on 1-1-1964. 
It has therefore to be held that the plea 
of the appellant that the E. P. was barred 
by limitation has no substance. 


10. Regarding the second objec- 
tion that the E. P. was not maintainable 
| without a succession certificate, the said 
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objection is not tenable as the decree in 
this case was passed in favour of two 
persons of whom one died. The present 
execution petition is filed by one of 
surviving decree-holders and the legal 
representatives of the other decree- 
holder. Section 214 of the Succession 
Act is not applicable to such joint de- 
cree-holders. The lower appellate Court 
was therefore justified in rejecting this 
objection as well. 


11. Taking up the last contention 
of the appellant that the decree-holders 
cannot attach the amount of Rs. 22,000/— 
deposited by him in the suit O.S. 15 of 
1969 on the file of Sub-Court, Eluru, the 
appellant has relied upon a decision, of 
Madras High Court in Ramakrishna 
Chetti v. Thangavelu Chetti, (1956) 2 
Mad LJ 101 = (AIR 1956 Mad 574) as in 
the lower appellate Court. That was a 
case in which, in a suit by B. for specific 
performance of an agreement to reconvey 
certain properties, he was directed to de- 
posit into Court a specified sum. B then 
borrowed this sum from A for the speci- 
fic purpose of depositing into Court and 
with an undertaking that he would ex- 
ecule a possessory mortgage in favour of 
A in respect of those properties and that 
in case the decree for specifie perform- 
ance is reversed on appeal he would vet 
a refund of the money from Court and 
pay it to A. On the reversal on appeal 
of the decree for specific performance A 
sought to recover the amount in Court 
which other creditors of B had attached. 
It was held in the circumstances of that 
case that the fund in Court is impressed 
with the character of a trust and A has 
got an equitable right in respect of that 
amount as the same was paid for a parti- 
cular purpose and is liable to be refund- 
ed on failure of the purpose for which 
it was intended. B is a trustee for the 
amount and he has no beneficial interest 
in it. The creditors of B cannot there- 
fore attach the money in Court, which 
was lving in Court. 


12. Coming to the facts of our 
case, it is admitted that the money which 
the appellant has deposited in O.S. 15 of 
1969 was not a deposit made in pursu- 
ance of any direction of the Court or in 
obedience to a decree or order of the 
Court. The appellant herein sued for 
specific performance ‘of a contract for 
sale and according to him he had to pay 
that amount as the balance of conside- 
ration. He has therefore deposited that 
amount into Court. The defendant in 
that suit, it appears, has been denying 
the contract jtself and has not accepted! ` 
that amount as one made in pursuance 
of the contract binding upon him. He 
has also not claimed that amount as reala 
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ly belonging to him. In such a case the 
question that arises is whether jt is the 
amount which is liable to attachment 
under Section 60 of the Civil P. C.? 
The provisions of Section 60. in so far 
as they are relevant may be quoted 
thus :— : , 
“The following property is liable to 
attachment and sale in execution of a 
decree, namely, lands, houses or other 
buildings, goods, money, bank notes, 
cheques, bills of exchange, hundis, pro- 
missory notes, Government securities, 
bonds, or other securities for money, 
debts, shares in a corporation and, save 
as hereinafter mentioned, all other sale~ 
able property, movable or immovable, 
belonging to the judgment debtor or over 
which, or the profits of which, he has a 
disposing power which he may exercise 
for his own benefit whether the same 


be held in the name of the judgment- 
debtor or by another person in trust for 
him or on his behalf.” 

Therefore, we have got to see whether 
the amount lying In Court to the credit 
of the suit for specific performance js an 
amount, over which the judgment debtor 
appellant herein has disposing power 
which he may exercise for his own bene- 
fit. Jf he has got such disposing 
power, then it is a property which is 
liable for attachment. If he has not got 
such power then it cannot be attached. 
So the crucial test is whether the appel- 
lant therein has got disposing power over 
the amount now lying in Court. 


13. As stated already the amount 
has been voluntarily deposited by the 
judgment debtor to the credit of that 
suit. It has not been claimed as the 
money due to the defendant in that suit 
by the defendant. On the other hand the 
defendant disclaimed that money since 
he was disputing the contract itself. If 
the said suit has been dismissed the 
amount reverts back to the judgment 
debtor. Even during the pendeney of 
the suit. it was certainly open to the 
judgment debtor at any time to have 
withdrawn his suit and if so he gets back 
his money. The mere fact that it was 
ear-marked for the purpose of the suit, 
filed for specific performance. would not 
take away the disposing power of the 
judgment debtor (appellant herein) of 
that amount. 


14. The next question that arises 
fs whether the other creditors of the 
appellant therein are entitled tc attach 
that amount and the amount can be paid 
over to them in pursuance of such an 
attachment even before the disposal of 
the suit to the credit of which the said 
amount has been deposited? Their 
rights to have the amount attached can- 
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not be disputed, because on the above' 
reasoning, the judgment debtor has got a 
disposing power. which he mav exercise, 
for his own benefit over this money. But 
the question is whether the creditors 
can have the moneys also paid over to 
them even before the disposal of the 
suit, to the credit of which the said 
amount has been deposited. It has been 
held in some cases that the amount being 
ear-marked for a particular purpose in a 
particular suit, even though it cannot be 
Said that that amount belongs to the de- 


` fendant in that suit the other creditors 


of the depositor, even though they are 
entitled to attach the said money, have 
to abide the result of that litigation be- 
fore they are paid over that amount 
under atttachment. I will now deal with 
the cases which have takèn the afore-! 
said view. 


15. In Province of West Bengal v. 
Bholanath, AIR 1950 Cal 174 the appel- 
lant deposited certain amount into Court 
as security for purpose of appeal to the 
Privy Council towards costs of the res- 
pondents. The creditors of the depositor 
sought to attach the said amount. In that 
connection their Lordships observed as 
follows :— 


“The effect of the security deposit as 
stated already, ig not to take away en- 
tirely the disposing power of the deposi- 
tor. In spite of the fact that the deposit 
Is earmarked for a specific purpose. the 
depositor still retains a disposing power 
which he may exercise for his benefit. 
The extent of the power is dependent 
on certain contingencies. The fact that 
the G. D. notes deposited are endorsed 
in the name of an officer of the Court 
did not affect the question. The word 
property is used in. a wide sense and 
does not mean only proprietorship but 
includes any right or power in respect 
of the Same. The effect of the attach- 
ment is merely to prevent private alie. 
nation and to subject the attached pro- 
perty to claims enforceable under the 
attachment. In my opinion the security 
deposit is liable to attachment in execu- 
tlon of a decree.” 


Their Lordships followed, for this view, 
the decisions of Allahabad and Patna 
High Courts in Shantanand v. Basudev- 
anand, AIR 1930 All 225 at p. 244 (FB) 
and Jagdish Narain v. Mt. Ramsakalkoer, 
AIR 1929 Pat 97. The later case was 
also a case of a deposit towards costs for 
the purpose of appeal to the Privy Coun- 
cil, Their Lordships there referred to a 
Bench decision of Madras High Court in 
Ramiah v. Gopala Aiyar, ILR 41 Mad 


1053 = (AIR 1919 Mad 607). In that 
case a debtor in order to prevent his 
arrest by the creditor, deposited the 
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claim of the plaintiff, The said money 
Was attached by another person who had 
obtained a decree against the depositor. 
The depositor was adjudicated ag insol- 
vent. It was held that the money de- 
posited was charged with the lien on 
dues to the plaintiff, but the attachment 
effected was good, the rights of the at- 
taching creditor and the officia] receiver 
were however subject to the said charge. 


16. In ILR 41 Mad 1053 = (AIR 


1919 Mad 607) Coutts Trotter. J. speak-- 


ing for the Bench observed as follows at 
page 1055 :— ; i 
, “It is clear that attachment before 
judgment of property under Order 39, 
Rule 5, Civil P. C. does not pass any 
title to the person at whose instance it 
was attached but merely its effect is to 
prevent alienation on the part of the per- 
son whose property is attached. 
tricts the hands of the owner of the pro- 
perty but does not make him cease to 
be the owner nor does it confer any 
specific lien on the person who seeks the 
attachment. This was laid down in 
numerous cases both in. England and in 
this country, and Lord Hobhouse observed 
in Motilal v. Karrabuldin, (1898) ILR 
25 Cal 179 (PC) that even attach- 
ment in furtherance of execution gives 
No title.” 

x x x > =. 
Further down their Lordships observed: 

“Similar principles have been ap- 
plied to money deposited into Court 
under a Garnishee Order in Jitmand v. 
Ramchand, (1905) ILR 29 Bom 406. 
That is one class of case: but you get a 
totally different class of case where 
money is not deposited in Court in order 
to secure something being done bv the 
person who deposited it, such as abstain- 
ing from going away or removing his 
property from the jurisdiction of, the 
Court but where money is paid to the 
eredit of the suit or ear-marked for the 
suit, ‘the Courts have always held that, 
when that is done, the money belongs to 
the plaintiff in the event of his success 
and that it cannot pass to the general 
creditors of the person who pays it In or 
to anv person who claims under him. 
That distinction has been very clearly 
laid down by the English Courts in the 
case of In Re Pollard, (1903) 2 KB 41. 
At the end of the judgment their Lord- 
ships observed as follows: 


‘we think that the first alternative 
described by the rule is undoubtedly the 
one pursued in this case. that is, the 
money was paid into Court to the general 
eredit of the action. as such. charged with 
lien on the plaintiff obtaining a decree 
in his favour and we think that neither 
the assignee of the bankrupt’s estate nor 
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the general body of creditors nor any 
specific creditor has a claim which can 
prevall over the title of the plaintiff.” 
This decision holds that when money is 
deposited generally to the credit of a suit, 
it would be charged with a lien in favour 
of the person, in whose favour the money 
Was intended to be paid. subject to the 
result of that litigation. 

17. In Joseph’s Tile Works v. 
Kottayam Bank, AIR 1953 Trav Co 21 
the facts were the judgment debtor filed 
a suit against a third party, lessor, to ac- 
cept the rent deposited by him into Court 
and for a- declaration that he had not 
forfeited the right to hold the property 
on lease. The lessor in that suit con- 
tested it, but also filed another suit to 
recover possession of the leasehold pro- 
perty from the judgment debtor. When 
the amount So deposited by the judgment 
debtor was sought to be attached bv an- 
other decree-holder of the judgment deb- 
tor the judgment debtor objected to it 
on the ground that the amount was not 


attachable. In that connection the Bench 
made the following observations at 
page 23 :— 


“It is true that there is some. differ- 
ence between payments made jin Court as 
per decrees or orders of Court and volun- 
tary payments made by a party for get- 
ting some relief from the Court. In the 
case of a decree-debt the amount becomes 
the property of the decree-holder when 
it is paid into Court. In the case of pay- 
ments made as per order of Court the 
mount is earmarked for the purpose for 
which the payment is ordered. The same 
may not be the case when a person 
makes a voluntary payment in Court for 
the purpose of getting a particular re- 
lief. But even in such a case the money 
deposited cannot be said to be at the ab- 
solute disposal of the person who makes 
the deposit. In the case of money de- 
posited in Court in a suit the Court has 
the custody and control of it for purpose 
of that suit; (Striling. J. in Stephens v. 
Green’ 1895-2 Ch 148). In other words 
as soon aS money is deposited in Court 
for the purpose of a suit the Court be- 
comes seized of it and until the Court 
decides one way or the.other as to who 
is entitled to the money it cannot be said 
that the money belongs either to the 
plaintiff or to the defendant. After the 
deposit is made the person who makes 
the deposit ceases to have absolute con- 
trol over the money. It is not like money 
deposited in a Bank. The Court is not 
pound to return the monev as and when 
the depositor wants it. His right to get 
back the money will depend upon the 
decision of the Court.” 


18. Their Lordships also referred 
to a passage in Halsbury’s Laws of Eng- 
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land. 1910 Edn. Vol. XIV at page 113. 
At the end of the Judgment their Lord- 
ships again reiterated the same principle 
viz., 


“It cannot also be said that he has 
No disposing power whatever over the 
money deposited and that it is, therefore, 
not property attachable under Section 60, 
Civil P. C. but his disposing power is 4 
limited one. He can transfer the right 
to the money only subject to the result 
of the suit. The transferee will get the 
money only if the Court ultimately finds 
that the depositor is entitled to get back 
the amount either in part or in whole. 
It is only this limited right of the de- 
positor that can be attached by a credi- 
tor of his. The creditor can attach what- 
ever rights the depositor may have in 
the money according to the decision in 
the suit. Such an attachment can be 
allowed in this case also. But the de- 
cree-holder will not be allowed to draw 
the money from Court until the final de- 
cision of the suit in which the deposit is 
made. The attachment will be subject 
to the result of the suit.” 


19. On the basis of the principle 
{aid down in the above cases. it has to be 
held that the money of the appellant 
herein lying to the credit of O. S. 15 of 
1969 on the file of Sub-Court, Eluru, is 
liable for attachment at the instance of 
the decree-holders respondents herein. 
But the attachment would be subject to 
the result of the suit O. S. 15 of 1969. 


20. I am told by Sri Mangachary 
that that suit was dismissed and an appeal 
‘lagainst it was also dismissed by the High 
. Court. But his clients have preferred a 
leave petition before the Supreme Court. 
If the leave is ultimately granted against 
that judgment, the decree in the appeal 
cannot be said to have become final. If 
the leave is not granted the decree dis- 
missing the suit would become final. 
Therefore the attachment of the money 
of the appellant by the decree-holders 
would await the final 
leave petition or the proposed appeal be- 
fore the Supreme Court. 


2i. Sri Y. V. Narayana, learned 
counsel for the respondent decree-holders 
relied upon a decision of a Bench of this 
Court consisting of Chandra Reddy. C.J. 
and Kumarayya, J. in Jai Prakash Tal- 
kies v. Lakshmi Talkies, (1964) 2 Andh 
WR 298. In that case the judgment deb- 
tor, whose money was sought to be at- 
tached in Sub-Court, Vijayawada by the 
decree-holder in Sub-Court, Kavali. The 
. amount of fhe judgment debtor was to 
the credit of O. S. 203 of 1950 on the file 
` of Sub-Court, Vijayawada, in part satis- 
` faction of the compromise decree passed 
against him in that suit. As the said 
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amount did not fully satisfy the decree 
the decree-holder in that suit refused to 
take that amount contending that the de- 
posit of a sum much smaller than that 
stipulated was in breach of the terms of 
the compromise. When the suit amount 
was sought to be attached by another 
creditor of the same judgment debtor, 
the judgment debtor raised an objection 
that money in Court deposit could not 
be attached. That objection was over- 
ruled by the executing Court on the 
ground that under Order 21, Rule 58, 
Civil P. C. it is not open to the judg- 
ment debtor to resist the attachment on 
the plea that he was not the owner 
thereof. In appeal to the High Court 
Justice Muni Kanniah, J. while dismis-~ 
sing the appeal directed that the amount 
should remain in Court deposit till an- 
other C. M. A. 259 of 1962 was finallv 
decided on the plea that attachment 
would be operative in case the appellants 
do not succeed in that appeal. The said 
direction given by the learned Jugde was 
challenged in the L. P. A. It was held 
by their Lordships that the said. direction 
was contrary to the principle of law. It 
was made clear in the judgment that the 
person for whose benefit the amount is 
alleged to have been deposited by the 
judgment debtor not only has not put 
forward any claim for it, but also he has 
disclaimed it alleging that the deposit 
did not conform to the conditions of the 
compromise. In such a case it was not 
open to the judgment debtor to contend 
that the money belongs to a person, who 
admittedly asserts that he has nothing to 
do with it. It was also held that under 
Order 21, Rule 58, Civil P. C. no in- 
vestigation can be made in respect of a 
case wherein the judgment debtor says 
that he is not the owner of the money. 
In those circumstances it was held that 
the objection of the judgment debtor 
was not tenable and the direction given 
by the learned single Judge was also 
deleted, 


22. The principle ef the above 
decision cannot apply to this case be- 
cause there is no claim under Order 21, 
Rule 58, Civil P, C. in this case. Se- 
condly this is not a case wherein the de- 
fendant in the other suit has disclaimed 
this amount. It is no doubt true that 
the suit for specific performance has been 
dismissed and the appeal also has been ' 
dismissed. But the matter is still pend- 
ing in appeal before the Supreme Court . 
and if the appeal were to be allowed, the ' 
amount certainly would go to the defen- 
dant in that litigation. 


23. On the principle stated by me 
as above, the amount is no doubt Hable 
for attachment, but the attachment 
should abide the result of the litigation 
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wherein the amount has been deposited. 
If the amount is paid over to the decree- 
holder herein then there will not be 
sufficient amount lying in Court to the 
credit of the specific performance suit 
and that may be one of the grounds 
whereby the specific performance relief 
may be negatived. The interests of the 
decree-holders are amply protected by 
ordering attachment over this amount 
and they should abide the result and 
await till the disposal of the other liti- 
gation for payment out. 

24- Subject to the above observa- 
tions I hold that the amount lying to the 
credit of O. 5. 15 of 1969 Sub-Court, 
Eluru, is also liable for attachment at the 
Instance of the respondents decree-hol- 
ders herein. In that view I reject the 
third contention also. 


25. In the result all the three 
contentions raised by the appellant have 
been rejected. This appeal fails and is 
dismissed with costs, 

Appeal dismissed. 


AIR 1974 ANDHRA PRADESH 226 
(V 61 C 42) 
KONDAIAH AND LAKSHMAIAH. JJ. 


Bamadey Panigrahi, Appellant v. 
smt. Monorama Raj, Respondent. 


Appeal No. 149 of 1971, D/- 17-4- 
1973, against judgment and decree of 
Addl. Sub. J.. Srikakulam. D/- 5-1-1971. 
) Index Note :— (A) Transfer of Pro- 
perty Act, Section 3 — Machinery in- 
stalled on land or building — Movable 
‘or immovable property — Test. 


Brief Note:— (A) The test is the 
object and intendment of installing it — 
- Whether it is the beneficial enjoyment of 
' the building, land or structure or the 
enjoyment of the very machinery — And 
secondly the degree or manner of attach- 
ment. (Para 17) 


A usufructuary mortgagee of land 
running a touring talkies installed cer- 
tain cinema equipment such as a projec- 
tor, a diesel oi] machine etc. in a tempo- 
rary shed or pandal on the land which 
was used as a temporary cinema theatre. 
The question was whether the machinery 
was immovable property or movable 
property. Held that the intendment and 
object of installing the equipment was 
only to have the beneficial enjoyment of 
the very equipment during the period of 
the mortgage and not to benefit the land 
which was not his own. That apart, the 
equipment was not ‘attached to the 
earth’ within the meaning of the section 
and hence it was clearly movable pro- 
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perty and not immovable property. 
- . (Para 18) 
Chronological Paras 


ATR 1969 Mad 346 =1968-2 Mad LJ 
Perumal Naicker y. Ramaswami Kons 


15 

AIR 1965 Andh Pra 457 = (1965) 1 Andh 
WR 183, Chetty & Co. v. Collector of 
Anantapur. 15 
AIR 1955 Mad 620 = 1955 Cri LJ 1369 
(FB), Board of Revenue v. Venkata- 

_, Swami 15 
AIR 1953 Nag 224 = 1953 Nag LJ 104, 
J. H. Subbiah v. Govind Rao 15 
AIR 1944 Mad 492 = 1944-29 Mad LJ 60, 
Mohammed Ibrahim y. Northern Cir- 
cars Fibre Trading Co., Coconada 15 
AIR 1940 Mad 527 = 51 Mad LW 155, 
Firm Subrahmanian v. Chidambaram 


15 
(1931) 2 Ch 183 = 100 LJ Ch 245. Spyer 
v. Phillipson 14 
AIR 1924 All 365 = 22 All LJ 193, Megh 
raj v. Krishna Chandra 15 
AIR 1924 Mad 187 = 45 Mad LJ 385, 
Narayana Sa v. Balguruswamj 15 
1902 AC 157 = 71 LJ Ch 272, Leigh v. 
Taylor 14 
(1872) 7 CP 328 = 
land vy. Hodgson 
S. Rama Murthy. for Appellant: A. 
Gangadhara Rao, for Respondent. 


KONDAIAH, J.:— This appeal by 
the defendant is directed against the 
judgment and decree of the Additional 
Subordinate Judge, Srikakulam, in O. $. 
No. 76 of 1966 decreeing the plaintiff’s 
suit for the recovery of a sum of Rupees 
19,833/- towards the value of the equip- 
ment of a cinema concern known as. 
‘Kumar Touring Talkies’. 


2. The material facts leading to 
this appeal may briefly be stated: The 
plaintiff’s husband, late Profulla Kumar 
Raj and the defendant were friends. Ac- 
cording to the plaint allegations, the plain- 
tiffs husband had obtained a possessory 
mortgage on 1-9-1957 from the Raja of 
Mandasa in respect of a site measuring 
about Ac. 3-51 cents known as ‘Pula 
Thota’ which contains a bungalow in it, 
for a sum of Rs. 4,000/~ with a view to 
Yun a touring cinema in that place. . 
Profulla Kumar Raj, the plaintiffs hus- 
band, advanced from the year 1952 till 
the end of 1959 various sums amount- 
ing to Rs. 15,000/- to the defendant to 
meet his obligations under forest con- 
tracts which he had entered into with the 
Raja Saheb of Mandasa. The plaintiff’s 
husband built a temporary cinema struc- 
ture and erected a temporary pandal in 
a portion of the plaint schedule site. For 
the purpose of the cinema, the plaintiff's 
husband purchased under a hire purchase 
agreement dated 17-2-1958 a cinema pro- ` 
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jector and its accessories under an agree~ 
ment with the Commercial Credit Corpo- 
ration, Madras, for a sum of Rs. 16,327/-. 
On the same day. he purchased a diesel 
oil engine with its accessories for an 
amount of Rs. 3.506/-. The aforesaid 
cinema projector and the oil engine and 
their accessories have been imbedded 
and installed in the earth by constructing 
foundations for the purpose of running 
the cinema concern known as ‘Kumar 
Touring Talkies. Finding no time to 
manage the cinema concern he entrusted 
the management of the cinema concern 
to the defendant out of trust and confid~ 
ence in him. The defendant taking ad- 
vantage of his position, as being the per- 
son in management, colluded with the 
Raja Saheb of Mandasa and got an en- 
dorsement of discharge made on the 
mortgage bond dated 1-9-57 and subse- 
. quently obtained the mortgage in his 
name on 6-3-1961. The plaintiff's hus- 
band had issued a notice. on 5-5-1961 
calling upon the defendant to render a 
correct account of the management of 
the cinema concern and demanding from 
him the payment of Rs. 15,000/- previous- 
ly advanced by him and to deliver pos- 
session of the entire cinema concern in- 
cluding the machinery, equipment, re- 
cords etc. and also the site, The defen- 
dant, by his reply dated 2-6-1961, denied 
his liability either to account for the 
management of Kumar Touring Talkies 
or to the return of Rs. 15,000/- alleged 
to have been advanced by the plaintiff's 
husband. Though the claim of the plain- 
tiffs husband was denied categorically by 
the defendant as early as 2-6-1961, no 
suit had ‘been filed by him during his life- 
time for the recovery of possession of the 
cinema equipment or for recovery of the 
amount advanced by him. However, the 
plaintiff's husband filed a suit, O. S. No. 
124 of 1961 on the file of the District 
Munsif Sompeta, for the recovery of the 
mortgage amount of Rs. 4,000/- against 
the Raja of Mandasa and the defendant. 
That suit was decreed ex parte and the 
proceedings to set aside the ex parte de- 
eree are said to be pending in this High 
Court, 


3. As the plaintiffs husband was 
sick in 1963 and continued to he so till 
7-8-1965 when he died, the plaintiff filed 
the present suit for a declaration that 
she is the owner of the cinema equipment 
such as projector and diesel oil engine 
etc., embodied in the plaint schedule site 
relating to the cinema concern known as 
Kumar Touring Talkies, and for directing 
the defendant to remove the said cinema 
equipment and deliver the same to the 
plaintiff, or in the alternative, for re- 
covery of a sum of Rs. 19,833/- being the 

value of the machinery, with subsequent 
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interest and for costs, The suit claim was 
resisted by the defendant contending 
inter alia that it was he, but not the plain- 
tiffs husband, who is real owner of the 
Kumar Touring Talkies, that he had ob- 
tained the mortgage deed from the Raja 
of Mandasa though he got the deed exe- 
cuted benami in the name of the plain- 
tiffs husband, that it was he who really 
obtained the hire purchase agreement 
from the Commercial Credit Corporation, 
Madras in the name of the plaintiffs hus- 
band, that he had paid the instalments as 
per the agreement, that he did not bor- 
row any amount from the plaintiff’s hus- 
band and that the suit pertains to the 
recovery of possession of movable pro- 
perty and is, therefore, barred by limita- 
tion. It is further stated that the defen- 
dant removed the equipment, machinery, 
projector ete. in December, 1961 and 
January, 1962, that his attempt to obtain 
a licence in his name from the concerned 
authorities was unsuccessful on account 
of the attitude of the plaintiff’s husband 
and that there-is no merit in the suit. 


4, The trial Court framed as many 
as 16 issues as specified in paragraph 10 
of its judgment. Issues 9 and 11 were 
recast on 19-10-1970. The plaintiff exa~ 
mined P.Ws, 1 to 4 and marked Exs. A-1 
to A-49 in support of her claim. The de- 
fendant examined himself as D.W. 1 in 
addition to examining D.Ws. 2 and 3 and 
filed Exs. B-1 to B-75 in support of his 
defence, 


5. The trial Court, on a conside~ 
ration of the material on record, has 
found that the cinema equipment as well 
as the oil engine which were embedded in 
the earth are immovable property and, 
therefore, the suit was within the period 
of limitation, that the suit property real- 
ly belonged to the plaintiffs husband 
who had entrusted the management of 
the cinema concern and the suit premises 
to the defendant and that it was the 
plaintiffs husband that entered into the 
hire-purchase agreement with the Com- 
mercial Credit Corporation, Madras. In 
the result, declaring the plaintiffs hus- 
band and after his death, the plaintiff as 
the owner of the suit property, a decree 
for the recovery of Rs. 19,833/- was 
granted to the plaintiff. Hence this appeal. 


6. The principal contention of Mr. 
S. Ramamurty the learned counsel ap- 
pearing for the appellant, is that the 
cinema projector and the oil engine and 
their accessories are movable property 
and they do not become immovable pro- 
perty on their being embedded in or 
fastened to any property in the Kumar 
Touring Talkies as the intention and ob- 
ject of fixing the same was to have the 
beneficial enjoyment of the equipment 
and machinery but not to benefit the 
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land. On such premise, it is argued that 
the suit claim being one related to mov- 
able property, should have been prefer- 
red within 3 years from the date of the 
refusal or denial of the plaintiffs claim 
by the defendant on 2-6-1961 and the 
present suit filed on July 20, 1966 is, 
therefore, barred by limitation. He also 
contended that it is the appellant, but not 
the plaintiffs husband, that was the real 
owner of the suit property and the plain- 
tiff has no claim to the suit property. 


7 Mr. Gangadhara Rao, the learn- 
ed counsel appearing for the respondent, 
opposed the claim of the appellant con- 
tending inter alia that the suit for decla- 
ration of the plaintiff's title to the cinema 
concern is maintainable and is within the 
period of limitation, as the property 
whose possession is sought to be recover- 
ed, is immovable but not movable pro- 
perty and there is no justifiable ground 
for interference with the findings of fact 
arrived at by the trial Court relating to 
the ownership of the Cinema equipment 
and oil engine and the appeal merits dis- 
missal. 


Bamadev 


g. Upon the respective 
tions of the parties, the following ques- 
tions arise for our decisions. 


(1} Whether, on the facts and in the 
circumstances, the suit for the recovery 
of possession of the cinema equipment 
and the diesel oil engine and their ac- 
cessories or, in the alternative, for re- 
covery of their value, is barred by limi-~ 
tation as pleaded by the defendant? 


(2) Whether the plaintiff's husband 
and after his death, the plaintiff is en- 
titled to the cinema equipment and the 
diesel oil engine and their accessories? 


9, It is well-settled that a suit for 
declaration of title to, or for recovery of 
possession of, immovable property can be 
filed within 12 years from the date of the 
refusal or denial of the plaintiff’s right 
by the opposing party. However, in the 
ease of movable property, such a suif 
must be filed within 3 years from the 
date of refusal or denial of the plaintiff's 
right. The answer to the point relating to 
limitation depends upon the nature and 
character of the property whose posses~ 
sion is sought to be recovered by the 
plaintiff. If the property in respect of 
which the declaration is sought for and 
of which delivery of possession is prayed 
for, or in leu of which alternative claim 
for recovery of money is made, is found 
to be immovable but not movable pro- 
perty the present suit filed 5 years after 
the denial by the defendant of the plain- 
tifs right must be held to be within the 
period of limitation. But, on the other 
hand, if the reliefs sought for are con- 
strued to be in respect of movable pro- 
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perty as contended by the appellant, the 
suit must be held to be barred by limi- 
tation as it is filed beyond the period of 
38 years. The pertinent question that falls 
for decision is whether the reliefs sought 
for in the plaint relate to movable or 
immovable property. 


10. Before adverting to the facts 
and circumstances of the case, for the 
purpose of determining whether the suit 
relates to movable or immovable pro- 
perty, it is not only profitable but rele- 
vant and necessary to briefly refer to the 
concept and content of the expressions 
“movable property” and ‘immovable pro- 
perty’ and the case law on that aspect. 
The expressions ‘Movable Property’ and 
‘Immovable Property’ have not been de- 
fined under the Limitation Act whose 
provisions are applicable to decide the 
point of limitation. However, they have 
been defined under the General Clauses 
Act, Transfer of Property Act and the 
Registration Act which we shall present- 
ly indicate. The expression ‘immovable 
property’ has been defined under clause 
(26) of Section 3 of the General Clauses 
Act, 1897 as follows: 

“Immovable property shall include 

land, benefits to arise out of land, and 
things attached to the earth or perma- 
nently fastened to anything attached to 
the earth.” 
Clause (36) of Section 3 of the General 
Clauses Act, 1897, defines ‘movable pro- 
perty’ as ‘property of every description, 
except immovable property’. The same 
definitions have been provided under 
clauses (14) and (19) of Section 3 of the 
Andhra Pradesh General Clauses Act, 
1897. ‘Movable property’ is defined in 
clause (9) of Section 2 of the Registration 
Act as including 


“standing timber, growing crops and 
grass, fruit upon and juice in trees, and 


property of every other description, ex- 
cept immovable property.” 
‘Immovable property’ defined in 


clause (6) of Section 2 of the said Act, 
‘includes land, buildings and things at- 
tached to the earth or permanently fast- 
ened to anything which is attached to the 
earth, but not standing timber, growing 
crops nor grass.” 

The definitions in the Transfer of Pro- 
perty Act, 1882 may now be noted. Sec- 
tion 3 of the Transfer of Property Act 
defines “immovable property” thus:— 


tImmovable property does not in- 
clude standing timber, growing crop or 


grass.” 
The expression “attached to the earth” 


ans 

*(a) rooted in the earth, as in the 
case of trees and shrubs; 

(b) embedded in the earth, as in the 
case of walls or buildings, or 
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(c) attached to what is so embedded 
for the permanent beneficial enjoyment 
of that to which it is attached.” 

11. From a reading of the statu- 
tory definitions of the terms ‘movable 
property” and ‘immovable property’ re- 
ferred to above, it is manifest that things 
attached to the earth or permanently 
fastened to anything attached to the 
earth are not movable but immovable 


property. The machinery in question, i.é.,- 


the cinema projector, diesel oil engine 
and their accessories does not fall within 
any of the categories of immovable pro- 
perty. Though it is really movable pro- 
perty, it may become immovable property 
if it is attached to the earth or perma- 
nently fastened to anything which is at- 
tached to the earth. The enquiry should 
be not whether the attachment is direct 
or indirect, but what the nature and 
character of the attachment and the in- 
tendment and object of such attachment 
are. 

12. The English law of fixtures 
has no strict application to the law in 
India relating to machinery attached to 
the earth or permanently fastened to 
anything attached to the earth, in view 
of the statutory definitions pointed out 
earlier. We may, however, notice some 
English decisions wherein certain tests or 
guidelines for determining whether any 
machinery is movable or immovable pro- 
perty, have been laid down. 


13. In Holland v. Hodgson, (1872) 
7 CP 328 at p. 334 looms attached to 
earth and floor of a worsted mill were 
held to be fixtures. Therein, it was ob- 
served by Blackburn, J. as follows: 


ere the general maxim of the law 
is, that what is annexed to the land be- 
comes part of the land; but it is very dif- 
ficult, if not impossible, to say with pre- 
cision what constitutes an annexation 
sufficient for this purpose. It is a ques- 
tion which must depend on the circum- 
stances of each case, and mainly on two 
circumstances, as indicating the intention 
viz. the degree of annexation and the ob- 
ject of the annexation.” 

14, In Leigh v. Taylor, (1902 AC 
157 at p. 161), the House of Lords held 
that certain valuable tapestries affixed by 
a tenant to the walls of a house for the 
purpose of ornament and for the better 
enjoyment of them as chattels, had not 
become part of the house, but formed 
part of the personal estate of the tenant 
for life. It was observed by the learned 
Lord Chancellor Halsbury that there were 
no real divergencies of opinion amongst 
different Judges except that 


‘facts have been regarded in differ- 
ent aspects according to the fashion of 
the times, the mode of ornamentation, 
and the mode in which houses were built, 
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and the degree of attachment which from 
time to time become necessary or not 
according to the nature of the structure 
which was being dealt with. The principle 
appears to me to be the same to day as 
it was in early times, and the broad prin- 
ciple is that, unless it has become pa. . 
of the house in any intelligible sense, ii 
is not a thing which passes to the heir,” 
The same view was reiterated in Spyer v. 
Phillipson, (1931-2 Ch 183). 


15. The two guidelines evolved 
by the English Courts have been accepted 
by the Courts in India for being follow- 
ed while considering the question whe- 
ther any machinery imbedded in the 
earth or fastened to anything attached to 
the earth is movable or immovable pro- 
perty. In Narayana Sa v. Balaguruswami, 
(AIR 1924 Mad 187), Kumaraswami Sas- 
triar, J. held that copper Stills which 
were placed upon two iron rails in a dis- 
tillery building and which could be re- 
moved by pulling down the brick and the 
mud wall put up on one side for the pur- 
pose of keeping them in position, were 
movables. The machinery fixed in a build- 
ing for the purpose of baling cotton was 
held by the Allahabad High Court in 
Meghraj v. Krishna Chandra, (AIR 1924 
All 365), to be movable property, In Sub- 
rahmaniam Firm y. Chindambaram, (AIR 
1940 Mad 527 at p. 529), the machinery 
installed by a tenant for running a 
cinema in.the premises taken by him on 
lease for his own profit, was held to be 
movable property within the meaning of 
section 3 of the Transfer of Property 
Act, as it was not a permanent improve- 
ment to the premises. We may notice the 
following passage in the judgment of the 
learned Judge, Wadsworth, J.: 


“If a thing is imbedded in the earth 
or attached to what is so imbedded for 
the permanent beneficial enjoyment of 
that to which it is attached, then it is 
part of the immovable property. If the 
attachment is merely for the beneficial 
enjoyment of the chattel itself, then it 
remains a chattel, even though fixed for 
the time being so that it may be enjoyed. 
The question must in each case be decid- 
ed according to the circumstances.” 


A Division Bench of the Madras High 
Court, in Mohammed Ibrahim v. North- 
ern Circars Fibre Trading Co., Coconada, 
1944 (2) Mad LJ 60 at p. 64 = (AIR 1944 
Mad 492) was of the view that the machi- 
nery installed on a cement platform and 
held In position by being attached to iron 
pillors fixed in the ground, was immov- 
able property,’ as the annexation was 
made by the person who owned the 
building as well as the machinery. The 
learned Judge, Krishnaswami Ayyangar, 
4 who spoke for the Court, observed 
us: 
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“It is obvious that his object was to 
become the owner of both for the pur- 
pose of carrying on the. business and for 


his own and individual benefit. If the 
argument is correct, namely, that the 
same intention which the vendors had 


must: be attributed to the purchaser, the 
only way of establishing a different in- 
tention would be by the purchaser re- 
moving the machinery from the ground 
to which it was annexed and again at- 
taching it with the express intention of 
making it part of the land. We. cannot 
imagine that the law requires any such 
procedure to be adopted for inferring an 
intention on the part of the purchaser to 
make the machinery part of the land.” 


In Board of Revenue v. Venkataswami 
Naidu, (AIR 1955 Mad 620), a Full Bench 
of the Madras High Court held that a 
lease of the properties relating to a tour- 
ing cinema is not chargeable to stamp 
duty as the equipment. of the touring 
cinema which is capable of being remov- 
ed and collapsible does not fall within 
the category of immovable property. To 
the same effect is the decision of another 
Division Bench of the Madras High Court 
in Perumal Naicker v. Ramaswami Kone, 
1968-2 Mad LJ 493 = (AIR 1969 Mad 346), 
wherein a Petter engine mounted and 
fastened to a cement base was found to 
be immovable property on the ground 


that it was fixed to the earth for the be- 


neficial: enjoyment of the property during 
its lease. Where the machinery owned by 
one person was attached to the land be- 
longing to another, it was held by a Di- 
vision Bench of the Nagpur High Court 
in J. H. Subbiah v. Govind Rao, (AIR 
1953 Nag 224) that the machinery is mov- 
able property. However, a boiler engine 
and a decorticator fixed and imbedded in 
a ginning and decorticating factory build- 
ing were held by a Division Bench of this 
Court in Chetty & Co. v. Collector of 
Anantapur, (AIR 1965 Andh Pra 457) to 
be immovable property, as they had been 
fixed for the beneficial use of the build- 
ing as a factory. 


16. From the foregoing discussion. 
the following principles emerge: The 
question whether any machinery such as 
an oil engine imbedded in earth or per- 
manently fastened to anything attached 
to the earth is movable or immovable 
property, is a mixed question of fact and 
law depending upon the facts and cir- 
cumstances of each case. There is no sta- 
tutory test or guideline having universal 
application, for the determination of the 
nature and character of the property, 
whether movable or immovable. Each 
factor or circumstance by itself may not 
be conclusive or decisive, but the cumu- 
lative effect or the totality of the mate- 
rial facts and circumstances must be 
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taken as a fair and reasonable guide to 
determine the nature of the property in 
a given case. The English law of fixtures 
has no strict application to this aspect of 
the law in so far as our country is con- 
cerned, in view of the statutory defini- 
tions of the expressions ‘immovable pro- 
perty’ and ‘movable property’ in the Ge- 
neral Clauses Act, Transfer of Property 
Act and Registration Act. 


N. The tests enunciated by the 
decided cases to determine the character 
and‘ nature of the property are: 


_. fi) What is the intendment, object 
and purpose of installing the machinery 
— Whether it is the beneficial enjoyment 
of the building, land or structure, or the 
enjoyment of the very machinery? 


(ii) The degree and manner of at- 
tachment or annexation of the machinery 
to the earth. 


Where the machinery and the building or 
land on which it is installed, are owned 
by one and the same person, normally it 
should be inferred, unless the contrary is 
proved, that the object and purpose of 
installing the machinery is to have bene- 
ficial enjoyment of the entire building or 
land, but not the sole enjoyment of the 
very machinery itself. However, where 
the machinery imbedded or installed and 
the building or land belong to two dif- 
ferent persons, the intendment and ob- 
ject of the person who is in possession 
and enjoyment of the property in instal- 
ling or annexing the machinery must nor- 
mally be presumed, until the contrary is 
proved, to be to exploit the’ benefit of the. 
machinery alone, as he is not interested 
in the building or the land. Where the 
building or land or factory is taken on 
lease for a term by a lessee and he in- 
stalls certain machinery on that property 
during the lease period, it has to be held 
that his object and purpose of installing 
the machinery was the beneficial enjoy- 
ment of the very machinery during the 
period of his lease. A tenant, who is in 
possession of land for a certain period, 
would not intend to make any perma- 
nent improvement to the land itself but 
try to make use of any machine or oil 
engine during the period of his lease. In 
all probability. he may remove the oil 
engine or machine from the land the 
moment his obiect of its beneficial enjoy- 
ment during his Isase period is achieved. 
In such a case, the fixture on the land 


cannot be termed tc `e a permanent one 


so as to bring it within the meaning of 
immovable property. The nature of the ` 
property on which the machinery was in- 
stalled, is also a relevant and material. 
factor to be taken into consideration in 
determining the character of the machi- 
nery. Where the building in which ma- 
chinery such as an oil engine or a cinema 


at 


`; 
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projector has been installed by the owner, 
is not a pucca and permanent one, but is 
only a temporary shed or tent, his inten- 
tion and purpose could only be the bene- 


ficial enjoyment of the very machinery - 


but not the building. However, where a 
cinema projector and an oil engine have 
been installed in a permanent — cinema 
theatre, the purpose and object of instal- 
ling the same must invariably be the be- 
neficial enjoyment of the very cinema 


theatre. The intendment, object and pur- 


pose of the person who fastens or m- 
stalls the machinery has to be. inferred 
from the proved facts and admitted cir- 
cumstances, 


18. On the application of the afore- 
said principles, we shall now proceed to 
examine the facts and circumstances of 
the case on hand for the purpose of de- 
termining whether the cinema equipment 
such as cinema projector and diesel oil 
engine in question is movable or im- 
movable property. The cinema concern 1s 
a touring talkies. It is not a pucca cinema 
hall, but it is only a temporary shed 
built partly with zine sheets and partly 
with oil cloth. The cabin portion is built 
with zinc sheets and the remaining tent 
is covered with oil cloth. The cinema con- 
cern, as its very name “Kumar Touring 


Talkies” indicates, is a temporary : con-' 


cern. The management of the concern ob- 
tained permission to exhibit shows tem- 
porarily during the period for which a 
temporary licence has been granted by 
the concerned authorities. It admits of 
no doubt that a touring talkies would. not 
be generally at one and the same place 
permanently but it will be moved freely 
from place to place depending upon the 
demand and the convenience of the pro- 
prietor. Indisputably, the land on which 
the said Kumar Touring Talkies has been 


raised, really belongs to the Raja of Man- 


dasa. The claimant of the touring talkies, 
be it the appellant or the respondent’s 
husband, must be held to be a usufruc- 
tuary mortgagee of the land belonging to 
the Raja of Mandasa, The lease obtained 
for running the Kumar Touring: Talkies 
was only for a period of one year, after 
the expiry of which there was no guaran- 
tee or assurance that the management of 
the concern would automatically get ex- 
tension of period for running the shows. 
The management may or may not obtain 
such extension. In fact, on account of the 
disputes that cropped up between the 
appellant and the plaintiff’s husband, no 
one could successfully obtain tthe requi- 
site permission from the concerned. au- 
thorities ,for. running the cinema shows 
after the expiry of one year period ori- 
ginally granted. The cinema projector 
and the diesel oil engirie ete. have, in 
fact, been removed from the land subse- 
quently. The person, be he the appellant 
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or the plaintiff's husband, who installed 
the cinema equipment on the land owned 


iby the Raja of Mandasa, during the lease 


period for the specific and limited pur-: 
pose of exhibiting cinema shows, i--ng 
the usufructuary mortgagee of ih. and 
but not the owner thereof, must ..ave in- 
tended to have only the beneficial enjoy- 
ment of the cinema equipment, but would 
not have intended to benefit the very. 
land which was not owned by him. The 
lessee or the usufructuary mortgagee of 
the land, in installing the diesel oil en- 
Zine, cinema projector etc., must invari- 
ably have intended to make use of the 
said equipment during the limited lease 
period and thereafter, separate the. same 
from the land, as he was not interested, 
in the imporvement of the land belonging 
to another. On a careful consideration of 
the entire facts and circumstances, we 
are of the firm view that the intendment, 
object and purpose of installing the 
cinema equipment in question, was only 
to have the beneficial enjoyment of the 
very equipment during the period of the 
lease or mortgage. That apart, the diesel 
oil engine and the cinema projector are 
not rooted in the earth as in the case of 
trees and shrubs, or imbedded in the 
earth as in the case of walls or buildings, 
or attached to what is so imbedded for 
the permanent beneficial enjoyment of 
that to which they are attached. In the 
circumstances, the equipment or machi- 
nery must be held to have not been at- 
tached to the earth within the meaning 
of the expression “attached to the earth” 
under Section 3 of the Transfer of Pro- 
perty Act, The machinery is not only not 
attached to the earth, but also not per- 
manently fastened to anything attached 
to the earth. Hence, the machinery in 
question must be held to be movable pro- 
perty but not immovable property. On 
that premise, it must be held that the 
suit for the recovery of possession, or in 
the alternative, for recovery of the value 
of such movable property, beyond the 
period of three years. after the denial by 
the defendant of the plaintifi’s right, is 
barred by limitation. 


19. The contention of Mr, Ganga- 
dhara Rao that the suit, as framed, is not 
barred by limitation and that the subse- 
quent withdrawal by the plaintiff of her 
claim for declaration of her right to the 
cinema equipment, would not disentitle 
her to continue the suit in respect of the 
other reliefs cannot be acceded to. This 
submission of the counsel is based on the 
assumption that the prayer for declara- 
tion of the plaintiff’s right to the cinema 
equipment relates to immovable property. 
We have earlier held that the cinema pro- 
jector and the diesel oil engine etec., are 
movable property. That apart, the very. 
declaration, as revealed from the plaint, : 
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appears to be only in respect of the cine- 
ma equipment, but not the touring 
talkies. We are satisfied that the declara- 


tion sought for by the plaintiff is only in’ 


respect of movable property but not im- 
movable property. 


20. Hence this submission of the 
plaintiff has no legs to stand. The suit 
must have been filed within three years 


from the date of the refusal or denial by’ 


the defendant of the right of the plain- 
tiff’s husband to the suit property. 
may also add that the conduct of the 
plaintiff in not filing the suit within three 
years after the denial of her right to the 
suit property by the defendant, is a ma~ 
terial factor to be taken into considera- 
tion, For all the reasons stated, question 
No. 1 is answered in the affirmative and 
in favour the appellant, 


21. In view of our finding that the 
suit is barred by limitation, we do not 
find it necessary to advert to question 
No. 2 relating to the ownership of the 
property, 


22. ‘In the result, the appeal is 
allowed setting aside the judgment and 
decree of the Court below, with costs 
throughout, 

Appeal allowed, 
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Pobbati Obayya, Appellant v. Amili- 
aeni Chinna Venkatappa, Respondent. 


Appeal No. 213 of 1972, D/- 28-l- 
1974, against decree of Sub-J., Anantapur, 
D/- 14-12-1970. 


Index Note: (A) Transfer of Property 
Act (1882), S. 58 (c) —- Mortgage by condi- 
tional sale or a sale with a condition of re- 
conveyance — Construction of document — 
Facts to be taken into consideration. 


Brief Note:—- (A) To decide whether a 
transaction is a mortgage by conditional sale 
or a sale with a condition of reconveyance 
its true nature has got to be determined by 
the intention of the parties at the time of 


the execution of the document, The aie 
ace. 


tion can only be gathered in the first 
from. the recitals of the document itself. If 
the language employed in the document is 
ambiguous, then it would be permissible to 
Jook into the surrounding circumstances to 
determine what was intended. If an instru- 
ment clearly purported to be a mortgage it 
should not be turned into a sale by refer- 
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ence to a host of extraneous and irrelevant 
considerations. Section 58 (c) as amended 
meant a clearcut classification and exclud- 
ed transactions embodied in more than one 
document from the category of mortgages 
by conditional sale. There is a presumption 
that where there is only one document it is 
a mortgage by conditional sale and that the 
presumption had to be displaced by clear 
and express words. If the conditions of 
Section 58 (c) are fulfilled, then the deed 
should be construed as a mortgage. AIR 
1954 SC 345, Foll. (Para =, 


The document in question, executed 
on 25-6-1960, commenced with a recital 
that the executant had taken a Taccavi loan 
of Rs. 5000/- from the Government by 
mortgaging the property covered by the first 
item to the schedule to the document and 
that in a public auction held in regard to 
that item, it was sold by the Tahsildar, on 
2-3-1960 for discharge of the Taccavi loan, 
and that B. Ramanna purchased the pro- 

erty for Rs. 9050/- at the said auction and 
efore the sale was confirmed, the execu- 
tant, by an interlocutory order passed in a 
civil suit filed by him to set aside the sale, 
was directed by the Court to deposit a sum 
of Rs. 7846/4/0 on or before 20-6-1960. 
As the executant had no capacity to deposit 
the said amount, he had agreed to sell the 
property to the defendant for a sum of 
Rs. 10,000/-. As per that agreement the 
defendant had deposited the sum of Rupees 
1846-4-0 on ‘20-5-1960 on behalf of the 
executant in the Court. The balance of 
Rs. 2158/- and odd was received from the 
defendant in cash. Thus, the entire sale 
consideration of Rs. 10,000/- was received. 
The property was given in possession to the 
defendant after selling the same to him. The 
document further recited that “in case I pay 
to you a sum of Rs. 10,000/- within a 
period of five years you shall have to sell 
the schedule mentioned property to me 


` again at my expenses.” 


Held, that on the date of execu- 
tion of the document in question there was 
a relationship of debtor and creditor be- 
tween the parties. That fact and the in- 
clusion of the condition as to resale by the 
buyer within a period of five years on pay- 
ment of the money prima facie made the 
transaction a mortgage by conditional sale, 


Index Note:— (B) Civil P. C. (1908), 

O. 38, R. 10 — Costs wheré pauper suc- 
ceeds — Suit for a redemption’ of mortgage 
— Plaintiffs appeal allowed — Court 
directed that the Court-fee payable on the 
plaint and on memorandum of appeal be 
recovered by State Government from defen- 
dant — It disallowed the other costs as the 
laintiff falsely claimed that the defendant 
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pondent. 


JUDGMENT:— This is a laintiff’s 
appeal against the Judgment and decree in 
O. S. No. 95 of 1968 on the file of the 
Court of the Subordinate Judge, Anantapur.» 
The plaintif filed the suit in forma pau- 
peris for redemption alleging that Ex. B-l 
dt. 25-6-1960 is a mortpagi by conditional 
sale executed by the plaintiff in favour ot 
the defendant. On a consideration of the 
evidence, the Court below construed 
Ex. B-l as an outright sale with a condi- 
tion to repurchase. It was held that 
Ex. B-1 was not a mortgage by conditional 
sale. So the question in this appeal is 
whether Ex. B-L is a mortgage by condi- 
tional sale or is a sale deed with a condi- 
tion of reconveyance. 


2. The question whether a given 
document is a mortgage by conditional sale 
or not has ever - been a vexed question. 
After the amendment of Transfer of Pro- 
perty Act in 1929, in order to .constitute a 
ary e by conditional sale, under Sec. 58 
(c) of the Act unless the conditions provid- 
ed by that section are embodied in the 
document, no transaction evidenced by a 
document shall be deemed to be a mort- 
gage by conditional sale, Having regard to 
the definition of a mortgage in Section 58 
(a) of the Transfer of Property Act, there 
must be a transfer of an interest in specific 
immovable property for the purpose of se- 
curing the payment of money advanced or 
to be advanced by way of loan, an existing 
or future debt. It is, therefore, manifest 
that on the date of the transaction the exis- 
tence of a relationship of a debtor and cre- 
ditor is of the essence, as otherwise it can- 
rot be called a mortgage at all. In cons- 
tructing a document whether it is a mort- 
gage by conditional sale or a sale with a 
condition to by tease there are pro- 
nouncements of the Supreme Court which 
indicate certain tests- which are by no 
means exhaustive, In Chunchun Jha v. 
Ebadat Ali, AIR 1954 SC 845, Bose J., con- 
sidered the question whether the document 
in that case was a mortgage by conditional 
sale. The learned Judge observed that it 
would be a fruitless task to try to collate 
and analyse the various decisions bearing on 
the subject because no two documents are 


expressed in identical terms. Each case 
must be decided on its own facts. But 
nevertheless certain broad principles are 


there. The first of them is that the intention ` 


arties at the time of the execution 


e the 
ocument is to be the determining 


of the 
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factor. The intention can only be gather- 
ed in the first place only from the recitals 
of the document itself. If the words in 
the document are clear, effect has to be 
iven to those words and extraneous enquiry 
should be ruled out. Where the words 
in the document are clear the legal effect 
of the ‘document has to be decided on the 
words used in the document. If the langu- 
age employed in the document is ambigu- 
ous, then it would be permissible to look 
into the surrounding circumstances to deter- 
mine what was intended. It was also point- 
ed out that if an instrument clearly pur- 
ported to be a mortgage, it should not be 
turned into a sale by reference to a host 
of extraneous and irrelevant considerations. 
Section 58 (c) of the Transfer of Property 
Act as amended meant a clear-cut Classifi- 
cation and excluded transactions embodied 
in more than one document from the cate- 
gory of mortgages by conditional sale. It; 
was stated by the learned Judge that per- 
sons who after the amendment choose not 
to use two documents, it may be presumed 
that the parties did not intend the transac- 
tion to be a sale. There is thus a presump- 
tion that where there is only one document 
it is a mortgage by conditional sale and 
that the presumption had to be displaced 
by-clear and express words. If the condi- 
tions of Section 58 (c) are fulfilled, then the 
deed should be construed as a mortgage. It 
was observed (at page 348 of the report) as 
follows:— 


“Now, as we have already said, once 
a transaction is embodied in one document 
and not two and once its terms are covered 
by Section 58 (c), then it must be taken to 
be a mortgage by conditional sale unless 
there are express words to indicate the con- 
trary, or, in a case of ambiguity, the atten- 
dant circumstances necessarily lead to the 
opposite conclusion.” 


Where the document does not. contain ex- 
press words as to the nature of the trans- 
action and there is ambiguity, the Court has 
to probe further into the surrounding cir- 
cumstances. 


3. In Bhaskar v. Shrinarayan, AIR 
1960 SC 801 Shah, J. in delivering the 
Judgment of the Court did not refer to the 
above decision in AIR 1954 SC 345 (supra) 
but laid down the principles governing a 
situation such as the present, It was stated 
thus (at page 804):— 


“The proviso to this clause was added 
by Act XX of 1929. Prior to the amend- 
ment there was a conflict of decisions on 
the question whether the condition contain- 
ed in a separate deed could be taken into 
account in ascertaining whether a mortgage 
was intended by the principal deed. The 
Legislature resolved this conflict by enact- 
ing that a transaction shall not be deemed 
to be a mortgage unless the condition refer- 
red to in the clause is embodied in the 
document which effects or purports to 
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effect the sale. But it does not follow that 
if the condition is incorporated in the deed 
effecting or purporting to effect a sale a 
mortgage transactien must of necessity have 
been intended. The question whether by 
the incorporation of such a condition a 
transaction ostensibly of sale may be. regard- 
ed as a mortgage is one of intention of the 
parties to be gathered from the language ot 
the deed interpreted in the light of the 
surrounding circumstances. The circumstan- 
ce that the condition is incorporated in the 
sale deed must undoubtedly be taken into 
account, but the value to be attached 
thereto must vary with the degree of for- 
mality attending upon the transaction. The 
definition of a mortgage by conditional sale 
postulates the creation by the transfer of a 
relation of mortgagor and the mortgagee, 
the price being charged on the property 
conveyed. In a sale coupled with an agree- 
ment to reconvey, there is no relation of 
debtor and creditor nor is the price charg- 
ed upon the property conveyed, but the 
sale is subject to an obligation to retransfer 
the property within the period specified. 
What distin uishes the two transactions is 
the sslationthlo of debtor and creditor and 
the transfer being a security for the debt. 
The form in which the deed is clothed is 
not decisive. The definition of a mortgage 
by conditional sale itself contemplates an 
ostensible sale of the property. As pointed 
out by the Judicial Committee of the Privy 
Council in Narsingerji Gyanagerji v. P. Par- 
thasaradhi, 51 ind App 305 = AIR 1924 
PC 226, the circumstance that the trans- 
action as phrased in thé document is osten- 
sibly a sale with a right of repurchase in 
the vendor, the appearance being laborious- 
ly maintained by the words of conveyance 
needlessly iterating the description of an 
absolute interest or the right of repurchase 
bearing the appearance of a right in rela- 
tion to the exercise of which time was of 
the essence is not decisive. The question 
in each case is one of determination of the 
real character of the transaction to be ascer- 
tained from the provisions of the deed view- 
ed in the light of the surrounding circum- 
stances. If the words are plain and unam- 
biguous they must in the light of the evi- 
dence of surrounding circumstances be given 
their true legal effect. If there is ambiguity 
in the language employed, the intention may 
be ascertained from the contents of the deed 
with such extrinsic evidence as may by law 
be permitted to be adduced to show in what 
manner the language of the deed was re- 
lated to existing facts. Oral evidence of 
intention is not admissible in interpreting 
the covenants of the deed but evidence to 
explain or even to contradict the recitals as 
distinguished from the terms of the docu- 
ments may of course be given. Evidence 
of contemporaneous conduct is always ad- 
missible as a surrounding circumstance, but 
evidence as to subsequent conduct of the 


parties is inadmissible. 
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the Supreme Court in P. L 


` the principles aforementioned 


plaintiff. 


A.L R. 


In the light of these principles, the real 
character of the document of Ex. A-1 may 
be ascertained.” 


The same principles were reiterated by the 


. L. Bapuswami v. 
N. Pattay, AIR 1966 SC 902. 


4. The question as to the nature of 
the transaction evidenced by Ex. B-1 in the 
case has to be considered in the light of 
in the deci- 
sions of the Supreme Court. The document 
Ex. B-l is dated 25-6-1960. It was for a 
gonsideration of Rs. 10,000/-. It consisted 
of two items, the first item being Acs. 21-81 
cents and the second item being Acs. 4-16 
cents, 


5. About nine years earlier on 1-9- 
1951 the plaintiff had taken a Taccavi loan 
from the Government for Rs, 5,000/-. He 
had then mortgaged item 1 to the Govern- 
ment to secure this loan. The plaintiff could 
not repay the loan. The Government. there- 
upon brought item 1 to sale. On 2-3-1960 
at an auction sale, the first item was pur- 
chased by one Ramanna for Rs. 9050/-. Be- 
fore the sale was confirmed, the plaintiff 
filed O. S. No. 119 of 1960 on the file of 
the Sub-Court, Anantapur, to set aside the 
sale and by reason of an interlocutory order 
passed in the suit, the plaintiff was direct- 
ed to deposit a sum of Rs. 7845-4-0 being 
the amount ‘due to the Government on or 
before 20-6-1960, The plaintiff who had 
not the money to make the required deposit 
had approached the defendant, who on 
20-6-1960, had deposited the amount of 
Rs. 7846-4-0 into Court on behalf of the 
Soon thereafter on 25-6-1960 Ex. 
-1 was executed and also registered on the 
same day. 


6. Ex. B-1 purports to be a sale 
deed dated 25-6-1960. It was executed by 
the plaintiff Obayya, a resident of Kalyana- 
durg, in favour of  Amilineni Chinna 
Venkatappa (defendant), a resident of 
Venkatadripalli Hamlet of Sarpi, Kalyana- 
durg Taluk. The document commences 
with a recital that the executant had taken 
a Taccavi loan of Rs. 5000/- from the 
Government by mortgaging the property 
covered by the first item to the schedule to 
the document and that in a public auction 
held in regard‘to that item, it was sold by 
the Tahsildar, Kalyanadurg, on 2-3-1960 for 
discharge of the Taccavi loan. It went on 
to recite that B. Ramanna purchased the 
property for Rs. 9050/- at the said auction 
and before the sale was confirmed, the 
executant had filed O. S. 11 of 1961 and 


also J. A. No: 240 of 1960 in the said 
suit, The executant was directed by the 
Court to deposit asum of Rs. 7846/4/0 


on or before 20-6-1960. As the executant 
had no capacity to deposit the said amount, 
he had agreed to sell the property to the 
defendant for a sum of Rs. 10,000/-. As 
per that agreement, the defendant had de- 
posited the sum of Rs. 7846-4-0 on 20-6- 
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1960 on behalf of the executant in the 
Court. The balance of Rs. 2153/- and odd 


was received from the defendant in cash. 
Thus, the entire sale consideration of 
Rs. 10,000/-, was received. The property 
was given in possession to the defendant after 
selling the same to Lim. The pioj erty was 
not subject to any alienation of any land 
and from then onwards the defendant 
should enjoy the same withoul any concern 
on the part of the pluan ov.his heirs. 
Ex. B-1 further recited. 


. “In case, I pay to you asum of 
Rs. 10,000/-. (Rupees Ten thousand) with- 
in a period of five years, that is, on or be- 
fore 25-6-1965, you shall have to sell 
schedule mentioned property to me again at 
my expense.” 
Then followed the schedule to the items 
of property. The above recitals make it 
clear to all intents and purposes that the 
document is a sale deed with a condition 
and an obligation is cast on the defendant 
to resell the property if the sum of Rupees 
10,U00/- was to be paid within a periou 
of five years, that is, on or before 25-6-1965. 
What is contended by the plaintiff-appel- 
lant is that this document as per its reci- 
tals fulfills all the requirements of Sec. 58 
(c) of the Transfer of Property Act. It is 
an ostensible sale. . There is the condition 
that on the payment of Rs. 10,000/- being 
made, the buyer should transfer the pro- 
erty to the seller. The condition is em- 
bodied in the’ same document as required 
by the Proviso to ‘Section 58 (c) of the 
Transfer of Property Act. Ex facie, there- 
fore, the document satisfies the requirements 
of the section. The seller is in the position 
of a mortgagor and the buyer is in the posi- 
tion of a mortgagee,as on that date the 
buyer had advanced the bulk of the consi- 
deration which went towards the deposit 
directed by the Court in order to enable 
the seller to obtain a cancellation of ‘the 
auction held. As the plaintif admittedly 
had no money at all, the balance which re- 
mained out of Rs. 10,000/- the sale consi- 
deration, was paid to the seller. Undoub- 
tedly as on 25-6-1960 it could be said that 
there was thé relationship of creditor and 
debtor between thé seller and the buyer. As 
the recitals stand in the document, Ex. B-l, 
to adopt the language of the Supreme Court 


“it is reasonable to suppose that per- 
sons, who after the amendment of Transfer 
of Property Act, choose not to use two 
documents, do not intend the transaction to 
be a sale, unless they displace that presump- 
tion by clear and express words; and if the 
conditions of Section 58 (c) are fulfilled, 
then we are of opinion that the deed-should 
be construed as a mortgage.” 


(See AIR 1954 SC 345) (supra). The pre- 
sumption in favour of the document being 
a mortgage is not in any way displaced by 


P. Obayya v. A. C. Venkatappa (Krishna Rao J.) 


the 


[Prs. 6-8] A. P. 235 


any express words to indicate the contrary 
and one should hold in favour of the docu- 
ment being only a mortgage. It is only in 
case of ambiguity that the attendant circum- 
stances have to be seen.in order ‘to arrive 
at the true nature of the transaction. It 
what was observed by the Supreme Court 
in AIR 1954 SC 345 (supra) alone is to be 
applied, there can be no difficulty in hold- 
ing in this case that, the intention of the 
parties in entering into the suit transaction 
was to create a mortgage by conditional 
sale. The Bench in the above case consist- 
ed of four learned Judges, B. K. Mukher- 
jea, Bose, Ghulam Hasan and. Venkatrama 
Ayyar, JJ. At the same time, the later 
Supreme Court case in AIR 1960 SC 301 
(supra) presided over by three learned 
Judges, P. B. Gajendragadkar, K. Subba Rao 
and J. C. Shah, JJ., have not referred to 
the earlier decision of the Supreme Court. 
But they made a reference to a case of the 
Privy Council in AIR 1924 PC 226. I have 
earlier in this Judgment quoted from para- 
graph 7 of this decision yi page 304 of the 
report). It was pointed out in this later 
case that.merely because one of the condi- 
tions under Section 58 (c) was incorporated 
in the deed, it must necessarily have been 
intended, and a sale should be construed as 
a mortgage transaction, as that must of 
necessity have been intended (sic). The later 
decision of the Supreme Court appears to 
have some-what qualified the previous dicta 
of the Court. 


7. I bave already stated that on 
the date of Ex. B-1 in my opinion, there 
was a relationship of debtor and creditor 
between the parties. That fact and the in- 
clusion of the condition as to resale by the 
buyer within a period of five years on pay- 
ment of the money prima facie makes the 
transaction a mortgage by conditional sale. 
The onus is on the buyer who has tọ dis- 
place this presumption. 


8. Reported decisions of the Indian 
Courts have indicated the following tests, 
though these tests must be taken to be 
merely illustrative and not exhaustive. They 
are in general:— 


i. The existence of relationship of a 
creditor and debtor between the parties as 
on the date of the transaction; 


. 2. The period of repayment, a short 
period being indicative of a sale and a long 
period of a mortgage. The fact that time 
was made the essence of the contract to 
repurchase is not decisive. 


3. The continuance of the seller in pos- 

session indicates a mortgage. . 

_ 4, If there is a stipulation for payment 

of interest, on repayment it indicates a mort- 
gage. 

o5. A price below the true value in- 
dicates a mortgage; a fair market value is 
strong evidence that the transaction is a 
sale. I will now judge the traùsaction in 
the light of the above tests. 


236 A. P., [Prs. 9-11] 


9. At the forced sale by the Govern- 
ment item 1, which is of an extent of 
about Acs. 21, had fetched a sum of Rupees 


9050/-. It is quite well-known that at such 
forced sales, the properties do not fetch 
value. In the suit 


their true and prover 
transaction another item of property also 
was included. But that item as per the evi- 
dence is not of any considerable value. Only 
one thing can safely be said, that item 1 
should have been of more value than what 
it fetched at the forced sale which is 
Rs. 9050/-. The plaintiff sought to prove 
by the evidence of Ex. A-1 that the market 
value of the property in 1961 was very 
high. Ex. A-1 is the Minutes Book of the 
Kalyanadurg Co-operative Marketing So- 
ciety. Resolution No. 6 at page 42 of the 
book shows that the- Society resolved to 
purchase 150 cents of land from item 1 of 
the suit property at the rate of Rs. 30/- 
per cent. which would make the value ot 
the property at about Rs. 3,000/- per acre. 
It is also in evidence that a portion of this 
property (about one acre) was earlier sold 
for the construction of huts, This fact was 
recited in Ex. B-1. It is also to be seen 
that in this item 1 there were wellis, houses 


and all kinds of fruit bearing trees as per 
the description in Ex. B-l. It is therefore 
clear that some portions of item 1l 
were sold as house sites. I am of 


opinion that item 1 of the schedule is of 
considerable value i.e. more than Rupees 
7,800/- and odd which forms the bulk ot 
the consideration for Ex, B-l. 


10. Then again 
payment and resale was a long period of 
five years. In spite of the sale, the patta 
was not transferred in favour of the buyer 
and it is admitted that patta transfer forms 
were filed at the time ot the registration of 
the document. It is of course admitted that 
the defendant was in possession of the pro- 
perty. It is curious that neither party had 
produced any cist receipts, but it makes no 
difference in this case. 


ll. I think in the instant case, 
Ex. A-3, which is an Inland letter written 
by the defendant to the plaintif on 5-10- 
1965 is clinching. The trial Court did not 
place reliance upon Ex. A-3 holding that it 
could not be held to be a letter written by 
the defendants. If Ex. A-3 is accepted as 
a letter written by the defendant to the 
plaintiff, I should think it is decisive of the 
question whether Ex. B-l} is a mortgage by 
conditional sale or not. Ex. A-3 is dated 
5-10-1965. It may be noticed that by this 
time the time stipulated for repayment and 
re-sale of the suit property had expired. 
This letter would show that time for repay- 
ment was extended. But curiously the 
extended time was mentioned as 25th of 
August, while the letter was being . written 
‘on 5-10-1965. But the calculation of the 
amounts due in this letter shows that the 
amount of interest was calculated upto 


the period for re- 
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25-12-1965. That accords with the state- 
ment in the letter that as the plaintif was a 
good person the defendant had given him 
six months time over and above five years 
which would only end with 25-12-1965. I 
əm inclined to think that the date 25th 
August, mentioned in. this letter was a mis- 
take for 25th of December. It is also to be 
noticed that in this letter the debt incurred 
on 25-6-1960 i. e., the date of Ex. B-l, 
was mentioned only as Rs. 9100/- while 
Ex. B-1 is for Rs. 10,000/-. If Ex. A-3 is 
not genuine, I fail to see why Rs. 9100/- 
was mentioned. The defendant would say 


it is indicative of the letter not being 
genuine. I am unable to agree. In _ this 
case, there is something about the consi- 


deration of Rs, 9100/- mentioned in Ex. A-l 
which is not brought out by either party. 
But one thing is certain that there can be 
no doubt that Ex. A-3 is in. relation to 
Ex. B-1 transaction. It bears the postal 
mark of Siripi which is the defendants vil- 
lage. It is addressed to the plaintiff and 
bears the date of delivery. The suggestion 
that the plaintiff himself might have written 
the letter and posted it at the defendants 
village to himself is not acceptable to me. 
The trial Court had compared it with his 
hand-writing in Ex. A-7. Ex. A-7 was writ- 
ten by the defendant in Court as ordered 
by it. But I am inclined to think that 
Ex. A-7 would not afford a safe basis for 
comparison, Naturally the defendant would 
try to disguise and distort his hand-writing, 
as it was written for purposes of compari- 
son in Court. J have examined the signa- 
tures in the written statement and Vakalat 
of the defendant. I do not think that the 
signature in the disputed Jetter, Ex. A-3, is 
in’any way different from the admitted 
signatures contained in the written’ state- 
ment and Vakalat. All told I am satisfied 
that Ex. A-3 is a genuine letter written by 
the defendant to the plaintiff on 5-10-1965. 
Once this letter is accepted, there is no es- 
cape from holding that the suit transaction 
was only a mortgage by conditional sale. 
Apart from this, I must also refer to the 
fact that in Ex. A-4 dated 20-12-1965, 
which is an office copy of the notice issued 
by the plaintiff to the defendant before 
Suit, there is a reference to Ex. A-8. In this 
letter (Ex. A-4)-:it is written as follows:— 


“On 5-10-1965 you wrote a letter to 
i client extending the period for payment 
ot the consideration and obtaining a docu- 
ment from you by another six months. You 
also gave an extract of your account in- 
forming my client that a sum of Rupees 
14,888/- is due to you. My client submits 
that the accounts are not correct. My client 
is ready to pay you the correct amount due 
under the mortgage by conditional sale 
dated 25-6-1960.” 
It is significant that there was no reply by 
the defendant to this notice, Ex. A-4. In 
the written statement filed by the defen- 
dant, in paragraph 10 the notice 


, Same 
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dated 20-12-1965 is admitted. Though it 
is stated that a suitable reply was sent, the 
has not been filed. It is also signifi- 
cant that though it is stated in pargraph 10 
of the written statement that the defendant 
at first got a notice issued to the plaintiff 
immediately after the expiry of the date fix 
ed under the sale deed viz., soon after 25-6- 
1965, no such notice has been produced by 
the defendant and exhibited in the case. 


12. What I have said above must 
conclude the matter in controversy in favour 
of the plaintiff and against the defendant. I 
hold that Ex. B-L is a mortgage by condi- 
tional sale. 


13. In my opinion, the Court below 
has taken each of the circumstances urged 
by the plaintiff in support of his case and 
decided each of them against the plaintiff. 
In matter like this, I am of the view that 
the Court should consider those with the 
various circumstances urged by the plaintif 
cumulatively. That is to say, all those cir- 
cumstances must be considered in conjunc- 
tion with each other, but not disjunctively. 


14. I shall however advert to some 
of the circumstances urged by the learned 


counsel appearing for the respondent-defen- 


dant. He pointed out that the prior do- 
cuments of title were handed over to him 
and they are Exs. B-2 and B-3. It was also 
urged by him that possession was delivered 
as per Ex. B-l recitals. It was also pointed 
out that the plaintiff in his evidence as 
P. W. 1 in cross-examination had admitted 
that he had executed Ex. B-l after under- 
standing the contents thereof and that he 
knew the difference between a mortgage and 
a promissory note. Strong reliance was 
placed upon these portions in the evidence 
of P. W.1: 


“I executed Ex. B-l after understand- 
ing its contents. The contents of Ex. B-l are 
correct. The recitals in Ex. B-l were made 
according to the agreement between me and 
the defendant...... . I refused first to 
sign in Ex. B-l as it was not a mortgage 
deed. But on the persuasion of some elders 
who were near the sub-Registrar’s Office, I 
signed Ex. B-1.” 


I do not think any of those circumstances 
referred to above can be said to be in 
favour of the defendant’s contention. For one 
thing it must be remembered that the trans- 
action evidenced by Ex. B-1 was executed 
ostensibly as a sale and contains the neces- 
sary recitals for a valid sale deed. The fact 
that Exs. B-2 and B-3 were handed over to 
the defendant at the time ‘of execution of 
Ex. B-l is not of much importance because 
it was no doubt a sale when it was effected 
but with a condition to recover the pro- 
_-perty on payment of the consideration with- 
‘in a period of five years. That might or 
‘might not happen. That being so, it was 
quite natural that on the date of Exs. B-l, 
B-2 and B-3 the two prior documents ot 
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title, were handed over. That possession was 
delivered also is immaterial for the same 
reason as it was asale. Reliance placed 
upon the portions of the deposition extract- 
ad by me above also do not help the de- 
fendant. Since it was the plaintiff’s inten- 
tion that a mortgage deed should be execut- 
ed and as Ex. B-l stated it was a sale deed, 
he might have at first refused to sign it. But 
the alders who knew better, about such 
transactions had asked him to sign in 
Ex. B-l and he had signed. The fact that 
the plaintif had admitted that the contents 
on Ex. B-l are correct and that they were 
made according to the agreement between 
him and the defendant and that he execut- 
ed Ex, B-l after understanding its contents 
merely show that he is not disputing Ex. B-L. 

at we are concerned with is the true 
legal effect of the transaction with all its 
recitals. I do not understand the plaintift 
as admitting that what was executed was 
only a document merely with an agreement 
to repurchase and not a mortgage according 
to true legal understanding. 


15. For all these reasons, I am of 
the view that Ex. B-l is a mortgage by 
conditional sale. That being so, the judg- 
ment of the Court below has to be set 
aside and the appeal should be allowed. 


16. The matter relating to Court-fee 
has now fo be considered. The plaintiff filed 
the suit in forma pauperis and also was per- 
mitted to prefer the appeal as a pauper. 
The principal amount as per Ex. B-l is 

laintiff had valued 
the suit and the oul at Rs. 8720/- on 
the allegation that the defendant had re- 
ceived a sum of Rs. 1280/- from the Mar- 
keting Society, There is absolutely no evi- 
dence worthy of acceptance that the defen- 
dant had received the sum of Rs. 1280/- : 
from the Marketing Society. I, therefore, 
find that the plaintiff should have valued the 
suit claim and the appeal at Rs. 10,000/-. 
The Ist proviso to Section 31 (8) of the 
Court-fees Act, states that where the amount 
due on the mortgage is found to be more 
than the amount on which fee has been 
paid by the plaintiff, no decree shall be 
passed, until the deficit fee is paid. The 
proviso is not applicable, as this is not a 
case where Court-fee has been paid by the 
plaintiff who is a pauper. 


17. Under Order 88, Rule 10, Civil 
Procedure Code, where the plaintiff succeeds 
in the suit, the Court should calculate the} - 
amount of Court-fee which should have 
been paid by the plaintiff if he had not 


een permitted to sue as a pauper and 
such amount shall be recoverable by the 
State Government from any party ordered 


by the decree to pay the same. The amount 
of Court-fee payable in the suit and on the 
Memorandum of Appeal is Rs, 786/-. As! : 
the plaintiffs appeal is allowed, I direct that 
the Court-fee payable on the plaint and on 
the Memorandum of Appeal be recovered 
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by the State Government frcm the defen- 
dant. As the plaintiff has falsely claimed 
that the defendant had received a sum of 
Rs. 1280/- from the Marketing Society, I 
disallow the costs, (other than the Court- 
fee, which I have directed the defendant to 
pay,) to the plaintiff in both Courts. 


18. In the result, the judgment of 
the lower Court is set aside, the appeal is 
allowed and the suit decreed. There will 
be a preliminary decree for redemption 
under Order 84, Rule 7,C.P.C. for tak- 


ing accounts. Time for redemption; Three 
months. The Court-fee payable both on 
the plaint and on the Memorandum of 


Appeal shall be recoverable by the State 
Government from the defendant i. e. 
Rs. 786/- on the plaint plus Rs. 786/- on 
the Memorandum of Appeal. The appellant 
will not be entitled to any other costs 
here and in the Court below. 


19. After I have pronounced the 
judgment and before signing it is pointed 
out to me that the appellant-plaintiff died 
on 7-1-1974 after I reserved the judgment. 
But the fact of the death of the appellant 
since the reservation of the judgment is ot 
no consequence having regard to O. 22, 
R 6; Gy Pe C 

Appeal allowed. 
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Gaddam China Kondaiah, Petitioner 
v. Gaddam Pedda Kondaiah, Respondent. 


Civil Revn. Petn. No. 610 of 1972, D/- 
13-4-1973, to revise order of Sub-J., Kan- 
dukur, D/- 7-3-1972. 

Index Note:— (A) Stamp Act, 1899, 
Art. 12 — Arbitrator’s award in writing, 
given on oral agreement of reference — 
Does it require stamp under? No. 


Brief Note:— (A) Expression “award” 
used in Article 12 of the Stamp Act is to 
be interpreted in terms of S. 2 (b) of the 
Arbitration Act; there can be no award 
within the meaning: of S. 2 {b) of that 
Act without there being a written agree- 
ment of arbitration, Therefore:a written 
award made by arbitrators to whom the 
dispute is referred orally for determina- 
tion does not fall within the expression 
“award” used in S. 12 of the Stamp Act 
and hence such written award does not 
require any stamp under Article 12. AIR 
1947 Bom 268, Rel. on. (Paras 4 to 7) 
Cases Referred: Chronological Paras 


AIR 1947 Bom 268 = 48 Bom LR 686, 
Mohanlal v. Bissessarlal 4 


A. Venkataramana, for Petitioner; B. 
Srinivasa Murti, for Respondent, 
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ORDER :— This civil revision peti- 
tion gives rise to a short question of law, 
whether a decision in writing by the arbi- 
trators without a written reference, di- 
recting the allotment of a family busi- 
ness asset to one of the two brothers and 
in lieu of it, ordering the payment of a 
sum of Rs. 10,000/- to the other brother 
is an ‘award’ within the meaning of Arti- 
cle 12 of the Indian Stamp Act 

2. In order to appreciate the scope 
of the question it is necessary to state the 
material facts which lie in a short com- 
pass, The petitioner filed O. S. No. 22 of 
1967 on the file of the Sub-Court, Kavali, 
now renumbered as O. S. No. 45/1971 


sSub-Court, Kandukur, against the respon- 


dent, his elder brother, for the recovery 
of Rs. 10,828/- on the foot of a family 
arrangement evidenced by an unstamped 
and unregistered document dated Octo- 
ber 2, 1965. When the document was fil- 
ed into the Court, it was treated as an 
agreement and stamp duty as well as 
penalty were levied on that basis. But, 
however, in the course of the trial and 
when the document was sought to he 
marked and exhibited, the defendant took 
an objection that it is an award passed 
by arbitrators and, therefore, liable to 
stamp duty and penalty. The contention 
advanced on behalf of the plaintiff that 
the suit document relates to only a family 
arrangement, but it is not an award did 
not find favour with the trial Court. It 
was found that the document is a deci- 
sion given by the elders chosen by the 
parties to the suit and, therefore, it is an 
award within the meaning of Article 12 
of the Indian Stamp Act and it is liable to 
stamp duty and penalty. Hence this Civil 
Revision Petition. 

ð: Mr. A. Venkata Ramana, the 
learned counsel for the petitioner, con- 
tended that the suit document is not an 
award within the meaning of Article 12 
of the Stamp Act, as it is not a decision 
of the arbitrators on a reference in writ- 
ing and, in any event, it comes under the 
exception as it is an award directing the 
partition of family trade or business (an 
item of property of the joint family). 
This claim of the petitioner is resisted by 
Mr. B. Srinivasa Murty, the learned coun- 
sel for the defendant, contending inter 
alia that the document is not an award 
directing partition of any family property 
but it is only a decision directing one 
party to pay a specified sum of money on 
relinquishment by the other party of his 
right in the defendants business and, 
therefore, the Court below has rightly 
held the document to be an award liable 
to stamp duty and penalty. 

4. In order to appreciate the res- 
pective contentions of the parties, it is 
necessary to refer to Article 12 of the 
Indian Stamp Act: 
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“Award, that is to say, any decision 
in writing by an arbitrator or umpire, 
not being an award directing a partition, 
on a reference made otherwise than by 
an order of the court in the course of a 
suit.” © 
The expression “award” is not defined 
under the Indian Stamp Act. We have, 
therefore, to look to the Arbitration Act, 
1940. Section 2 (a) of the Arbitration Act 
defines “arbitration agreement” as “a 
written agreement to submit present or 
future differences to arbitration, whe- 
ther an arbitrator is named therein or 
not.” Under Section 2 (b), “award” means 
“an arbitration award’. Section 47 read 
with Sections 2 (a) and 2 (b) defining 
“arbitration agreement’ and “award” 
respectively, makes it abundantly clear 
that any arbitration proceeding is govern- 
ed by the provisions of the Act. There can 
be no award within the meaning of Sec- 
tion 2 (b) without an agreement for arbi- 
tration in writing: See Mohanlal v. Bis- 
sesarlal, (AIR 1947 Bom 268). Where 
there is no arbitration agreement in writ- 
ing, any decision given by the arbitra- 
tors cannot strictly be termed as an arbi- 
tration award within the meaning of Sec- 
tion 2 (b). To put it differently, for any 
decision of the arbitrators or umpire to 
be called an arbitration award, there 
must have been an agreement in writing 
referring the matter in dispute between 
the contending parties, to the arbitrators, 
in other words, every decision of an arbi- 
trator or umpire would not become an 
arbitration award. 


5. T shall now advert to the pro- 
visions of Article 12 of the Indian Stamp 
Act. The expression “award” used in 
Article 12 must be given the same mean- 
ing as under the Arbitration Act. In order 
to hold a particular document to be an 
award within the meaning of Article 12 
of the Stamp Act, the following requisite 
conditions must be satisfied (i) there 
should be a decision by an arbitrator or 
umpire. (ii) Such decision must be in 
writing but not oral. (iii) It should not 
be an award directing a partition. (iv) 
The decision of the arbitrator or umpire 
must be on a reference made in writing 
by the parties outside the Court, Any 
decision in writing made by an arbitrator 
or umpire on a reference made by an 
order of the court in the course of a suit, 
is not an award within the meaning of 
Article 12. The submission of Mr, Srini- 
vasa Murthy that the expression “on a 
reference made otherwise than by an 
order of the Court’ used in Article 12 
does not apply to a decision in writing 
by an arbitrator or umpire, but it governs 
only “an award directing a partition”, 
cannot be acceded to. The submission of 
the counsel that no reference is contem- 
plated in the case of a decision in writ- 
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ing by an arbitrator or umpire and it is 
enough if the document in question is a 
decision in writing by an arbitrator is 
without substance. In my considered 
opinion, the latter part of Article 12 is 
applicable to “any decision in writing by 
an arbitrator or umpire” but not only to 
‘on award directing a partition”. The ex- 
pression “on a reference made” is refer- 
able to “any decision in writing by an 
arbitrator or umpire’ as well as “an 
award directing a partition.” The refer- 
ence that is contemplated is one made 
otherwise than by an order of the Court 
in the course of a suit. I do not find any 
difficulty to reject the interpretation 
sought to be placed by Mr, Srinivasa 
Murthy, 


6 The further contention of Mr. 
Srinivasa Murty that the reference con- 
templated under Article 12 need not ne- 
cessarily be in writing and it is enough 
if there is oral reference to an arbitrator 
or an umpire for the settlement of the 
dispute, cannot be given effect to, The 
Stamp Act being a special Act, the defi- 
nition of the word “award” used in Sec- 
tion 2 (b) of the Arbitration Act will not 
apply according to the respondent’s coun- 
sel. As pointed out earlier, there is no 
definition of the word “award” in the 
Stamp Act. In such a case, it is appropri- 
ate to adopt the definition of “award” as 
given in the Arbitration Act. 


i In the light of the foregoing 
discussion, I shall examine the contents 
of the document, in order to find out 
whether it is an award within the mean- 
ing of Article 12 of the Stamp Act or not. 
For construing any document, the terms 
thereof have to be looked into. Normal- 
ly, no extraneous or oral evidence can 
be entertained in construing the nature 
of the document. The document in ques- 
tion reads that the plaintiff and the res- 
pondents have agreed to accept the medi- 
ation of the seven named elders of the 
village for the partition of their family 
property and the mediators have effected 
the partition of the family properties four 
months prior to the date of that document 
and the parties have been following the 
settlement arrived at by the mediators. 
As the respondent herein has been carry- 
ing on ghee and butter business and other 
business at Madras since 25 years and 
the plaintiff has no capacity to carry on 
‘business, the mediators have settled thai 
the respondent should have the business 
and in lieu of it, the plaintiff should be 
paid a consolidated sum of Rs. 10,000/- 
by the respondent. The mediators have 
advised for the registration of the parti- 
tion deed at the expense of both the in- 
dividuals, A reading of the document 
shows that the dispute was referred for 
arbitration, but it does not disclose that 
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the reference was made by the parties in 
writing. It may be an oral reference, I 
am unable to agree with the submission 
of Mr. Venkata Ramana that as the docu- 
ment has been signed by the parties, it 
cannot be held to be an award. There 
may be awards passed by arbitrators in 
which parties affixed their signatures or 
thumb impressions to show their accept- 
ance of the terms of the awards. Hence, 
the mere signing of the document by the 
parties does not destroy the effect of an 
award, if it is otherwise a valid award. 
For all the reasons stated, I hold that the 
document in question is only a family 
arrangement, but not an award within the 
meaning of Article 12 of the Indian 
Stamp Act and it is not liable to stamp 
duty and penalty. 


8. In the result, the revision peti- 
tion is allowed but, in the circumstances, 
without costs, 

Revision allowed, 
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»Muthabathula Arjayya, Appellant v. 
Rambala Venkata Surya Gopala Krishna- 
murthy and another, Respondents. 


Second Appeal No. 62 of 1969, 
14-4-1971. 


Index Note:— (A) Madras Hereditary 
Village Offices Act (3 of 1895), S. 5 — An- 
dhra Pradesh (Andhra Area) Jnams (Abo- 
lition and Conversion into Ryotwari) Act 
(37 of 1956), Ss. 3 and 15 — Service inam 
tenure — Abolition and conversion of — 
When takes place — Its effect. 


Brief Note:— (A) The inam tenure is 
not abolished and converted into a Ryot- 
wari tenure from the date of the com- 
mencement of the Inams Abolition Act. 
but from the date of the grant of a Ryot- 
wari patta, Since the inam tenure conti- 
nues till the grant of a ryotwari patta, 
Section 5 of Madras Hereditary Offices 
Act JIT of 1895 continues to apply and 
therefore S. 15 of the Inams Abolition 
Act cannot abrogate the provisions of Act 


D/- 


III of 1895. (Para 5) 
But though the inam tenure is not 
converted into a ryotwari tenure from 


the date of the commencement of the 


Inams Abolition Act, yet provisions of 
the Inams Abolition Act can be looked 
into to determine the object of the par- 
ties in entering into the agreement of 
sales after the enforcement of the Inams 
Abolition Act. (Para 19) 


CR/CR/A908/74/HGP 
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, Index Note:— (B) Madras Hereditary 
Village Offices Act (3 of 1895), S. 5 — Bar 
to transfer inam land — Effect of Andhra 
Pradesh Act 37 of 1956 —- Agreement by 
Inamdar to sell land — Validity — Word 
‘Transfer’ in S. 5 — Meaning of — (X- 
Ref:—- Andhra Pradesh (Andhra Area) 
Inams (Abolition and Conversion into 
Ryotwari) Act (37 of 1956), S. 3) — (X- 
Ref:— Transfer of Property Act (1882), 
S. 54) — (X-Ref:— Words and Phrases — 
“Transfer’). 


Brief Note:-— (B) An agreement to 
sell inam land executed after the enact- 
ment of Inams Abolition Act but before 
the grant of Ryotwari patta under the 
Act, is not hit by the bar under S. 5. 
That section does not use the word ‘sale’ 
and the word ‘transfer’ in the context 
means the transfer of right, title and in- 
terest in the property. The word transfer 
does not take in mere agreement of sale. 
The expression “in any manner whatso- 
ever” does not extend the meaning and 
import of the word ‘transfer’, AIR 1970 
Andh Pra 19, Expl; AIR 1970 Guj 12, 
Rel, on; AIR 1925 Mad 749 Held no lon- 
ger good law in view of AIR 1931 Mad 
610. (Paras 8, 9) 

Index Note:— (C) Transfer of Pro- 
perty Act (1882), S. 53-A — Agreement of 
sale of service inam land — Benefit of 
S. 53-A — If available. 


Brief Note:— (C} Where possession is 
obtained under an agreement of sale in 
respect of a service inam land, the provi- 
sions of Section 53-A cannot be resorted 
to by the would be vendee to maintain 
his possession. In such a case if the inam- 
dar is to file a suit for possession of the 
inam land, Section 53-A would not be 
a defence. (Para 10) 


Index Note:— (D) Transfer of Pro- 
perty Act (1882), S. 6 (a) (d) (f) and (h) 
‘m Agreement to sell service inam land 
executed after coming into force of Inams 
Abolition Act — Validity — If can be 
specifically enforced — (X-Ref:— Andhra 
Pradesh (Andhra Area) Inams (Abolition 
and Conversion into Ryotwari) Act (37 of 
1956), S. 3) — (X-Ref:— Specific Relief 
Act (1963), S. 13). 


Brief Note:— (D) Where, after the 
Andhra Pradesh Act 37 of 1956 came 
into force the inamdar had become en- 
titled to claim Ryotwari Patta in respect 
of his service inam land, he entered into 
an agreement of sale of that land, the 
agreement was not void ab initio, the per- 
formance of which could not be specifi- 
cally enforced. In such a case, it cannot 
be said that obtaining a ryotwart patta 
was a chance or a mere possibility within 
S. 6 (a) or that the provisions of S. 6 (d), 
or of S. 6 (£) came in the way or that 
the agreement was opposed to the nature 
of interest, or for unlawful object or con- 
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sideration so as to attract the provisions 
of S. 23, Contract Act as specified in Sec- 
tion 6 (h). AIR 1945 Cal 355, Relied on; 
AIR 1922 Mad 197 (FB), Disting. 

(Paras 15, 16, 17) 


Index Note:— (E) Specific Relief Act 
(1877), S. 18 — Specific Relief Act (1963), 
S. 13 — Agreement to sell service inam 
land — Bar under Madras Hereditary 
Village Offices Act — Vendor obtaining 
grant of ryotwari patta after Inams Abo- 
lition ‘Act — Vendee can enforce specific 
performance of contract — (X-Ref:— 
Madras Hereditary Village Offices Act (3 


‘of 1895), S. 5). 


Brief Note:-—~- (Æ) After the Andhra 
Pradesh (Andhra Area) Inams (Abolition 
and Conversion into Ryotwari) Act (37 of 
1956) came into force, A entered into an 
agreement to sell his service inam land 
to B. A then obtained the grant of ryot- 
wari patta but sold the land to C. In a 
suit by B for specific performance of con- 
tract A contended, that in view of the 
embargo on transfer of inam land under 
Section 5 of Madras Hereditary Village 
Offices Act he had no title in land at the 
time of the agreement and S. 18, Specific 
Relief Act which applied only in case of 
imperfect title had no application in the 
ease: 

Held that S. 5 of Madras Act, 3 of 
1895 only put an embargo on inamdar’s 
right to transfer and made his title im- 
perfect. It did not deprive his title in the 
property. (Para 21) 


Section 13 of the Specific Relief Act 
of 1963 which introduces the words “hav- 
ing no title” makes it clear that S. 18 of 
the old Specific Relief Act was equally 
applicable to cases where the person en- 
tering into an agreement of sale had no 
title to the property at the date of the 
agreement, and B was entitled to the 
benefit of S. 18 (a) of the Old Act which 
applied not only to completed sales but 
also to agreements of sale. Case law re- 
viewed, (Paras 26, 28, 29) 
Cases Referred: Chronological Paras 
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Challa Sitaramayya, for Appellant; 
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VAIDYA, J.:— The plaintiff-appel- 
lant in this Second Appeal filed a suit for 
specific performance of an agreement of 
sale executed by the 2nd respondent, Ist 
defendant in the suit, on 24th October, 
1960 after obtaining full consideration 
for the sale from the plaintiff. The appel- 
lant was also put in possession of the 
suit property. It is agreed between the 
parties that the 2nd respondent will exe- 
cute a sale deed within a period of two 
years. The case of the appellant is that 
the period of two years was stipulated in 
the agreement of sale as that was thought 
to be sufficient period in which the 2nd 
respondent would obtain a Ryotwari 
patta under the provisions of Andhra 
Pradesh (Andhra Area) Inams (Abolition 
and Conversion into Ryotwari) Act, here- 
inafter referred to as ‘the Inams Aboli- 
tion Act’. The 2nd respondent obtained 
the patta; but instead of executing a sale 
deed in favour of the appellant, executed 
it in favour of the Ist respondent, the 
2nd defendant in the suit. The appellant ° 
further averred that the Ist respondent 
purchased the -suit property from the 
2nd respondent faving notice of the 
agreement of sale in favour of the appel- 
lant. The 2nd respondent in his written 
Statement stated that the suit agreement 
of sale is not true, valid and binding on 
him, He alleged that the appellant had 
originally obtained a usufructuary lease 
for a period of five years from his mother 
for a sum. of Bs, 350/- and in pursuance 
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of it got into possession of the suit pro- 
perty. He denied that the appellant ever 
paid him an amount of Rs. 600/-. He fur- 
ther contended that the plaintif was 
aware that the suit land was a service 
inam and that any alienation of such a 
land would be invalid. Having come into 
possession of the suit property in the 
capacity of a usufructuary lessee, the ap- 
pellant managed to obtain from him the 
alleged suit agreement which is only a 
nominal document. He averred that the 
Ist defendant is bona fide purchaser for 
value without notice of the agreement 
of sale in favour of the appellant. The 
Ist respondent also filed a separate writ- 
ten statement contending that he is a 
bona fide purchaser for value without 
notice of the agreement of sale. He also 
contended that he was informed by the 
2nd respondent that the appellant was 
his tenant under a usufructuary lease 
which had expired with the year 1962-63 
and that he had given up possession also. 
He contended that the suit agreement is 
invalid as it is opposed to Section 5 of 
the Madras Hereditary Village Offices 
Act (Madras Act III of 1895), hereinafter 
referred to as ‘Act III of 1895’. 


2. On these pleadings, the trial 
Court framed the necessary issues and 
decreed the plaintiff suit for specific per- 
formance holding that the suit agreement 
is true and supported by consideration, 
and that the Ist respondent had notice 
of the suit agreement before he purchas- 
ed the property from the 2nd respondent. 
The trial Court also held that the suit 
agreement is not hit by the provisions of 
Act III of 1895. 


3. Agprieved by this decision of 
the trial Court, the Ist respondent filed 
an appeal before the Subordinate Judge, 
Amalapuram, The learned Subordinate 
Judge held that the suit agreement is 
true, valid and supported by considera- 
tion, and that the Ist respondent had 
notice of the said agreement before he 
purchased the same from the 2nd res- 
pondent. He allowed. the appeal on the 
ground that the suit agreement is hit by 
the provisions of Section 5 of Act ITI of 
1895. Hence the  plaintiff-appellant filed 
this Second Appeal. 


4, When this appeal came up for 
hearing before our learned brother, 
Ran.achandra Rao, J. he ordered it to be 
posted along with writ Appeal No. 553/ 
1968 as some of the questions arising in 


this appeal and also in the above writ 
appeal were common. 
5. The questions that arise for 


consideration in this second appeal are: 
(1) whether the inam tenure is abolished 
and converted into a ryotwari tenure 
from the date of the commencement of 
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the Inams Abolition Act: (2) Whether 
Section 15 of the Inams Abolition Act re- 
peals Act III of 1895; (3) in case it is 
held that the land in question continued 
to be an inam land and is governed by 
the provisions of Act III of 1895, whether 
Section 5° of the said Act applies, and 
(4) Assuming that the suit agreement of 
sale is not hit by Section 5 of Act Ill of 
1895, is it otherwise vold ab initio being 
contrary to public policy and is, there- 
fore, not specifically enforceable. Of the 
aforesaid four questions, the First two 
questions are common to this appeal and 
also to Writ Appeal No. 553 of 1968 = 
(reported in AIR 1974 Andh Prai61 (FB) 
in which we have rendered judgment this 
day. We have held that the inam tenure 
is not abolished and converted into a 
ryotwari tenure from the date of the 
commencement of the Inams Abolition 
Act, and that the conversion takes place 
from the date of the grant of a ryotwari 
patta. We have also held that as the 
inam tenure continues till the grant of a 
ryotwari patta, Section 5 of Act JI of 
1895 continues to apply and Section 15 
of the Inams Abolition Act does not abro- 
gate the provisions of Act III of 1895. We 
now proceed to consider the other two 
questions raised in this appeal. 


6. Before we take up the conside- 
ration of questions (3) and (4), it is neces- 
sary to refer to the circumstances in 
which the agreement of sale was execut- 
ed by the 2nd respondent in favour of 
the appellant on the 24th October, 1960 
(Ex. A-1). The Inams Abolition Act had 
come into force on the 14th December, 
1956; and by virtue of Section 4 of the 
Act, the 2nd respondent who is the inam- 
dar, the land being a washerman’s ser- 
vice inam, became entitled to ryotwari 
patta. Ryotwari patta was granted some- 
time after the execution of Ex. A-1 and 
before the 6th July 1963, the date of 
registered sale in favour of the Ist res- 
pondent by the 2nd respondent. The 
plaintiffi-appellant specifically pleaded in 
his plaint that he did not take any sale 
deed from the 2nd respondent having 
come to know that the land was a washer- 
man’s service inam land, and that the 
2nd respondent had not obtained a ryot- 
wari patta for the said land in accord- 
ance with the provisions of the Inams 
Abolition Act. It was for this reason that 
he obtained only an agreement of sale 
and stipulated a period of two years for 
the execution of the sale deed in his 
favour by the 2nd respondent. The 2nd 
respondent denied that the agreement of 
sale was true, valid and supported by 
consideration. He set up the case that the 
plaintiff was already in possession of the 
suit property on the basis of a usufruc- 
tuary lease in his favour for Rs. 350 and 
when he was in possession, he obtained 
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Ex. A-1 from the 2nd respondent, It is 
not denied by the 2nd respondent and 
also by the ist respondent that prior to 
the execution of the sale deed in favour 
of the ist respondent, the 2nd respondent 
obtained a ryotwari patta in respect of 
the suit land. The anpellant examined 
himself and other witnesses to prove the 
circumstances in which the period of two 
years was stipulated in Ex. A-1. The 
evidence of these witnesses has been re- 
ferred to by the trial Court in its judg- 
ment, but no specific finding had been 
given that the period of two years was 
stipulated in the agreement to enable the 
2nd respondent to obtain a ryotwari patta 
of the suit land. The trial Court has held 
that the suit agreement is true and bind- 
ing on the 2nd respondent and the ist 
respondent being a purchaser with notice 
of the agreement of sale, specific perfor- 
mance of the agreement can be decreed 
as against him also. On appeal by the 1st 
respondent the Ist appellate Court has 
also not given any finding as to whether 
the period of two years stipulated in the 
agreement of sale was to enable the 2nd 
respondent to obtain a ryotwari patta. In 
these circumstances, it is open for us to 
come to a conclusion of our own. Con- 
sidering the fact that the date on which 
the suit agreement was executed a period 
of about four years had elapsed from the 
commencement of the Inams Abolition 
Act and considering the circumstances 
that the 2nd respondent was entitled to 
obtain a ryotwari patta under the provi- 
sions of the said Act and considering fur- 
ther the evidence that has been led by 
the appellant in order to prove that the 
period of two years was stipulated so as 
to enable the 2nd respondent to obtain 
a ryotwari patta, we hold that the agree- 
ment of sale was executed in the circum- 
stances mentioned by the appellant in his 
plaint. It is in the light of this finding 
that the arguments advanced before us 
have to be considered and determined. 


T. The learned counsel for the 
appellant argued that Section 5 of Act 
III of 1895 prohibits transfer of a land 
given to a service-holder by way of emo- 
luments for the service. According to him, 
the word “transfer” therein denotes the 
transfer of title in the inam lands and 
any transaction short of tramsfer of title 
is not hit by the provisions of the said 
section. Under Section 54 of the Transfer 
of Property Act, a contract of sale does 
not transfer any right, title or imterest in 
immovable property. The only right 
created by a contract of sale is tc obtain 
a registered sale deed in accordance with 
the provisions of law. An agreement to 
sell therefore, is not within the ambit of 
Section 5 of Act III of 1895. On the con- 
trary, the learned coumsel for the 2nd 
respondent argued that the provisions of 
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secticn 5 are wide enough te take in an 
apreement of sale especially when pos- 
session has been given under the said 
agreement, 


8. Section 5 of Act ITI 
reads: l 


“The emoluments of village offices, 
whether such offices be or be not here- 
ditary, and, in the scheduled districts as 
defined in the Scheduled Districts Act, 
1874 all such emoluments granted or 
continued iu remuneration fcr the per- 
formance of duties connected with the 
collection of the revenue cr the mainten- 
ance of order, shali not be liable to b+ 
transferred or encumbered in any mat- 
ner whatsoever and it shall not be law- 
ful for any Court to attach or sell such 
emoluments or any portion thereof.” 


According to this section, emoluments of 
an office shall not be transferred or en- 
cumbered. The word “transfer” or encum- 
brance” has not been defined in the Act 
and will therefore have to be understood 
taking into consideration the provisions 
of law in regard to transfer of property. 
Before Act III of 1895 was enacted, the 
Transfer of Property Act (IV of 1882) 
was already in force in the then province 
of Madras. It cam, therefore, be presum- 
ed that the legislature when it used the 
word ‘transfer’ had before it the provi- 
sions of the Transfer of Property Act. 
Section 54 of the Transfer of Property 
Act provides for sale of immovable pro- 
perty which is defined as “a transfer of 
ownership in exchange for a price paid 
or promised or part-paid and part-pro- 
mised”, The said section also lays down 
that a contract for the sale of immovable 
property is a contract that a sale of such 
property shall take place on terms settl- 
ed between the parties; and does not, of 
itself, create any interest in or charge on 
such property. In view of this definition 
in Section 54 of the Transfer of Pro- 
perty Act, an agreement of the sale does 
not create any interest in or charge on 
such property. It is only am agreement 
that the sale of such property shall take 
place on the terms settled between the 
parties. It may be noted that in addition 
to putting an embargo on transfer or en- 
cumbrance in any manner whatsoever of 
the emoluments of an office, Section 5 of 
Act IIT of 1895 further goes on to provide 
that “it shall not be lawful for any Court 
to attach or sell such emoluments or any 
portion thereof’. The purpose of the sec- 
tion is, therefore, clear that no charge 
shall be created on emoluments of an 
office either by act of parties or by at- 
tachment of the property and further 
the ownership in the emoluments should 
not be extinguished either by a transfer 
inter vivos or by sale through a Court. 
The .word “transfer” in the context of 


of 1895 
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Section 5 will have to be interpreted as 
the trancfer of right, title and interest in 
the property and therefore cannot take 
in an agreement oi cale, It is argued by 
ihe leamed counsel for the 2nd respon- 
dent that the words usei in Section 5 are 
“transferred or encumbered in any man- 
ner whatsoever”. The section does not 
use the word “sale”. If it was the inten- 
tion of the legislature to prohibit sales 
of any property, it would have said so by 
using the word “sale” instead of using 
the word “transfer”. According to him, 
the word “transfer” connotes something 
less than a sale especially when it is stat- 
ed that the transfer may be im any man- 
ner whatsoever. An agreement of sale is 
also a transfer, it is argued, and it is 
within the ambit of Section 5 of Act III 
of 1895. We cannot agree with this con- 
tention of the learned counsel, We have 
already shown that the word “transfer” 
occurring in this section has to be under- 
stood as transfer of right, title and inte- 
rest in immovable property. The expres- 
sion “in any manner whatsoever” does 
not in any manner extend the meaning 
and import of the word “transfer” in 
Section 5 of Act III of 1895. 


9. We are supported by a decision 
of a Division Bench of this Court in 
Syed Jalal v, Targopal (AIR 1970 Andh 
Pra 19) rendered by Jaganmohan Reddy, 
C. J. (as he then was) and Parthasarathi 
J. The learned Judges were considering 
the provisions of Section 47 of the An- 
dhra Pradesh (Telangana Area) Tenancy 


and Apricultural Lands Act, 1950. Thal 
section reads: 
“47 (1) “Notwithstanding anything 


contaimed in any other law for the time 
being in force or in any decree or order 
of a Court, no permanent alienation and 
no other transfer of agricultural land 
shall be valid umless it has been made 
ya the previous sanction of the Tahsil- 
ar. 
XX XX XX 


The word “transfer” in this section came 
up for consideration before the learned 
Judges and they held: 


“What is prohibited and what is in- 
valid is transfer or alienation of legal 
right, title or interest, which confers a 
right to possession of agricultural land if 
it is without the permisision of the Tah- 


sildar. Agreements to eater into transac- - 


tions to confer such a right, title and 
interest, if the provisions of law are com- 
plied with, namely, after obtaining the 
permission of the Tahsildar, are not pro- 
hibited: nor do they by themselves con- 
fer a right to possession so that if any 
possession is delivered in pursuance 
thereto, it cannot be said that that pos- 
session has been delivered in conformity 
with the statute or in a manner that 
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would bé according recognition there- 
under.” 

The learned couusel for the 2nd respon- 
dent tried to distinguish this case on the 
ground that there is no total prohibition 
of transfer under Section 47 of the afore- 
said Act. The only embargo put in Sec- 
tion 47 of the said Act is that a transfer 
cannot be made without the permission 
of the Tahsildar whereas in Section 5 of 
Act IIJ of 1895 there is total embargo on 
transfer of emoluments of a service. It is 
true that the distinction pointed out by 
the learned counsel is there; but that dis- 
tinction does not in any manner deter- 
mine the meaning to be given to the word 
“transfer”, In Section 47 of the Andhra 
Pradesh (Telengana Area) Tenancy and 
Agricultural Lands Act, the word “trans- 
fer” occurs. That word has been inter- 
preted to mean a transfer of right, title 
and interest in the land. There is no rea- 
son why the same meaning should not be 
given to the word “transfer” occurring 
in Section 5 of Act III of 1895. 


10. In this context, it is argued 
by the learned counsel for the 2nd res- 
pondent that even if am agreement of 
sale simpliciter in which possession is not 
given, is not held to be within the ambit 
of Section 5 of Act III of 1895, certainly 
an agreement of sale under which posses- 
Sion has been given has to be held to 
come within the ambit of the said section. 
The argument is that, by virtue of ob- 
taining possession under the agreement of 
sale, the would-be vendee is entitled to 
keep possession under the provisions of 
Section 53-A of the Transfer of Property 
Act and thus deprive the inamdar of en- 
joyment of the inam lands. A question of 
this nature came up for consideration in 
Syed Jalal’s case, (AIR 1970 Anmdh Pra 
ae and the learned Judges observed at 
p. 31 :— 


“A contract of sale followed by pos- 
session under the general law, would, 
subject to the fulfilment of the require- 
ments of Section 53-A of the Transfer of 
Property Act have enabled a person in 
possession to use it as a shield to defend 
his possession. But having regard to the 
provisions of Section 47 read with Sec- 
tion 98, in the view we have taken, no 
right to possession capable of being up- 
held under the special enactment can be 
conferred by means of a permanent ali- 
enation or other transfer unless the prior 
permission of the Tahsildar is obtained... 
gaits The possession referred to here is 
lawful possession, not unauthorised or 
unlawful or wrongful possession. It is not 
necessary to negative the defence of Sec- 
tion 53-A that the contract of sale should 
also be void or illegal. Though the con- 
tract is lawful, as indeed we have held 
it so, since possession without the prior 
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sanction ot the Tahsildar cannot be re: 
garded as authorised under Section 98, 
the remedy of Section 53-A will not bé 
available.” 

These observations will apply with great- 
er force to an agreement of sale wherein 
possession is given in regard to a land 
held by way of emoluments of a service. 
We, therefore, hold that in a case where 
possession is obtained under an agree- 
ment of sale in respect of a service inam 
land, the provisions of Section 53-A of 
the Transfer of Property Act cannot be 
resorted to by the would-be vendee to 
maintain his possession. In such a case if 
the inamdar is to file a suit for posses- 
sion of the inam land. Section 53-A of the 
Transfer of Property Act would not be a 
defence. 


1i. The learned counsel for the 
appellant relied on a Division Bench de- 
cision of the Gujarat High Court in Abdul 


Satar v. Manilal,- (AIR 1970 Guj 12). This .- 


is a case in which the question of specific 
enforcement of an agreement of sale exe- 
cuted in regard to an evacuee property 
administered under the Administration of 
Evacuee Property Ordinance, 1949 came 
up for consideration. Section 38 of the 
said Ordinance specifically provided that: 


38 (1) “No transfer of any right or 
interest in any property made in any 
manner whatsoever after the 14th day of 
August, 1947, by or on behalf of an eva- 
cuee or by or om behalf of a person who 
has become an evacuee after the date of 
the transfer, shall be effective so as- to 
confer any rights or remedies on the par- 
ties to such transfer or on amy person 
claiming under them unless it is confirm- 
ed by the Custodian.” 


The learned Judges held that a contract 
of sale of immovable property does not 
create any interest in or charge on pro- 
perty so as to attract the provisions of 
Section 38 of the Administration of Evas 
cuee Property Ordinance, It was further 
held that a suit for specific performace 
ean be decreed ‘in view of the provisions 
of Section 18 of the Specific Relief Act. 


12. Reliance is also placed by the 
learned counsel for the appellant on a 
decision of Devadoss, J., in Venkanna v. 
China Appalaswami, (1925) 48 Mad LJ 217 
= (AIR 1925 Mad 749). The learned Judge 
held that the sale of a village service 
inam is not void ab initio. But this case 
has been dissented from by a Bench of 
the Madras High Court in Chinna Nagiah 
v. Pullayya, (AIR 1931 Mad 610) and it 
has been held therein that this decision 
is contrary to the decision of the Full 
Bench in Sannamma v. Radhabhayi, ILR 
41 Mad 418 = (AIR 1918 Mad 123) (FB). 
We are, therefore, of the opinion that the 
decision in Venkanna’s case, (1925) 48 
Mad LJ 217 = (AIR 1925 Mad 749) relied 
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upon by the learned counsel for the ap- 
pellant cannot be considered as good law. 


13. The next argument of the 
learned counsel for the 2nd respondent 
is based on the provisions of Section 6 
of the Tramsfer of Property Act. He relies 
upon clauses (a), (d), (f) and (h) and 
argues that the agreement to sell a ser- 
vice inam land is hit by all or any one 
of these clauses. The relevant portions of 
Section 6 are: 

“6 Property of any kind may be 
transferred, except as otherwise provided 
by this Act or by any other law for the 
time being in force. 


(a) The chance of an heir-apparent 
succeeding to an estate, the chance of a 
relation obtaining a legacy on the death 
of a kinsman, or any other mere possi- 
bility of a like nature, cannot be trans- 
ferred. 

(b) xx XX XX 

(c) xx xx KX 

(d) An interest in property restrict- 
ed in its enjoyment to the owner per- 
sonally cannot be transferred by him. 


(f) A public office cannot be transfer- 
red, mor can the salary of a public officer, 
whether before or after it has become 
payable, 

(g) XX XX XX 


(h) No transfer can be made (1) in so 
far as it is opposed to the nature of the 
interest affected thereby or (2) for an un- 
lawful object or consideration within the 
meaning of Section 23 of the Indian Con~ 
tract Act, 1872 or (3) to a person legally 
disqualified to be transferee.” 


14. It is well-settled that any 
agreement of sale in regard to property 
which cannot be transferred is void ab 
initio. and it is further well-settled that 
an agreement which is void ab initio 
cannot be specifically enforced. 


fd 


15. In regard to clause (a), of Sec- 
tion 6, the argument is that, at the date 
when the agreement of sale was executed 
by the 2nd respondent in favour of the 
appellant, it was only a possibility that 
the 2nd respondent might get a ryotwari 
patta in his favour. At the date when the 
apreement was executed, there was a 
total ban on the sale of property. The 
mere possibility of a ryotwari patta be- 
ing granted in favour of the 2nd respon- 
dent would make the transfer within 
clause (a) of Section 6. In support of this 
contention reliance is placed by the learn- 
ed counsel for the 2nd respondent on a 
decision of Phillips, J., im Auryaprabha- 
kara Rau v. Gummudu Sanyasi, (1925) 48 
Mad LJ 598 = (AIR 1925 Mad 885). In 
that case the agreement of sale was with 
respect to certain Karnam’s service inams. 
The transfer of such inams is forbidden 
by Section 5 of Act III of 1895. It was 
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argued by the would-be purchaser that 
this agreement was not to transfer the 
inam when it constituted the emoluments 
of the Karnam’s Office, but to transfer 
this land after it had been enfranchised 
by the Inam Deputy Collector and there- 
fore Act III of 1895 did not apply. The 
learned Judge observed that: 


“It is quite true that if the land has 
been enfranchised at the time of the con- 
tract, it would have been transferred 
without offending against Madras Act III 
of 1895, but whem the parties entered in- 
to the contract, there was no certainty 
that the land would be enfranchised, 
or even if enfranchised, that it would be 
enfranchised in the name of the contract- 
ing party. He was no doubt expecting 
that it would be so done and agreed to 
transfer his interest in the property when 
the event had taken place.” 


The learned Judge held it to be nothing 
more than a transfer of his expectation 
and as such would offend against Section 
6 of the Transfer of Property Act. 


In regard to clause (d), the argument 
is that an inam land granted to a holder 
of a service is for his enjoyment person- 
ally and cannot be transferred by him by 
virtue of Section 5 of Act III of 1895. 
That being so, it is an interest in pro- 
perty restricted in its enjoyment to the 
owner personally; and such an interest 
cannot be transferred under the provi- 
sions of clause (d) of Section 6. Under 
clause (f), a salary of a public officer is 
not transferable. The inam land is by 
way of emoluments of a public office and 
therefore not transferable. In support of 
this contention, reliance is placed on a 
decision of Gopal Rao Ekbote, J., in Ven- 
katareddi v, Venkatachalam, (1964) 1 
Andh WR 248 = (AIR 1964 Andh Pra 
465). Sub-clauses (1) and (2) of clause (h) 
of Section 6 of the Transfer of Property 
Act are also, according to the learned 
counsel for the 2nd respondent, attracted 
in the instant case. The inam is given to 
the service-holder with the intention that 
he should enjoy the same during the 
period he is doing service. The very na- 
ture of interest created in the inam land 
is only during the period the service- 
holder is discharging the duties of his 
office. As soon as the service-holder 
ceases to discharge the duties of his office, 
he is not entitled to get the emoluments. 
In such a case, any sale of the inam land 
is opposed to the nature of the interest 
affected by the sale and therefore is with- 
in sub-clause (1) of clause (h). As regards 
sub-clause (2) of clause (h) the argu- 
ment is the object of enacting Section 5 
of Act ITT of 1895 is that the property 
should not be lost to the inamdar as be- 
ing an emolument to the service he per- 
forms. In the case of a sale, the inam 
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lands would be lost to the service-holder 
and such a sale would be for an unlaw- 
ful object or consideration within the 
meaning of Section 23 of the Indian Con- 
tract Act. In support of the contention 
that the policy of Section 5 of Act III of 
1895 is Mot to divest an inamdar of the 
enjoyment of the land, reliance is placed 
on a Full Bench decision of the Madras 
High Court in Anjaneyulu v. Venugopal 
Rice Mills, (AIR 1922 Mad 197) (FB) and 
a decision of Gopal Rao Ekbote, J. in 
(1964) 1 Andh WR 248 = (AIR 1964 Andh 
Pra 465). 


16. It has to be remembered in 
the Instant case that the agreement of 
Sale Stipulates a period of two years 
within which the 2nd respondent would 
get ryotwari patta in his mame. At the 
time when the agreement was entered 
into, the Inams Abolition Act had come 
into force and the 2nd respondent had 


‘become entitled to claim ryotwari patta 


being a person in possession of the suit 
land on the date of the commencement of 
the Inams Abolition Act. There is nothing 
on record to show that, at the date of the 
commencement of the Inams Abolition 
Act, there was any tenant in possession 
of the suit land. It is also not disputed 
that the 2nd respondent is a list-holder 
of the inam. He had only to take pro- 
ceedings under the provisions of the 
Inams Abolition Act and obtain a ryot- 
wari patta of the suit land which, under 
the provisions of the said Act, he is en- 
titled to. In these circumstances, it can- 
not be said that the obtaining of a ryot- 
Wari patta of the suit land was a mere 
possibility, as observed by Phillips, J. in 
(1925) 48 Mad LJ 598 = (AIR 1925 Mad 
885). The agreement between the parties 
is that the 2nd respondent would, after 
obtaining a ryotwari patta which would 
entitle him to sell the property, execute 
the sale deed in favour of the appellant. 
Such am agreement can be likened to an 
agreement to sell entered into by a per- 
son who is not the present owner of the 
property but agrees to purchase the pro- 
perty later and sell it to the would-be 
vendee. In such cases, it cannot be said 
that what is sold is only a mere possi- 
bility and is, therefore, hit by the provi- 
sions of clause (a) of Section 6 of the 
Transfer of Property Act. 


We are supported in this conclusion 
of ours by a decision of a Division Bench 
of the Calcutta High Court in Prem Sukh 
Gulgulia v. Habib Ullah, (AIR 1945 Cal 
355). In this case, an agreement of sale 
was executed by a person who had no 
title to any one of the properties he had 
agreed to sell. He expected to buy them 
at a court sale to be held the next day. 
The learned Judges proceeded to deter- 
mine whether what had been agreed to 
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be sold was a ‘mere possibility of a like 
mature’ as the expectancy of a heir-appa~ 
rent or the expectancy of a relation 
to get a legacy from a kinsman then liv- 
ing. The learned Judges observed at 
page 358:-—— 


“There was no doubt an element of 
chance so far as Ex. I was concerned at 
the time of its execution, for the vendor 
may or may not have been successful in 
buying amy one item of property at the 
court sale, that was held later on; but 
the chance was not so remote as in those 
two cases mentioned, namely, of the heir 
apparent or of the relation to obtain a 
legacy from a living kinsman. Transfers 
of non-existence, or as it is conveniently 
called after acquired property, provided 
they are mot of the nature contemplated 
in Section 6 (a), T. P. Act are perfectly 
valid. The transfer would be regarded in 
a court of justice as a contract to trans- 
fer after the vendor had acquired title 
and would fasten upon the property as 
soon as the vendor acquires it: Holroyd 
v. Marshall, (1864) 10 HLC 191): Collyer 
v.Isaacs, (1882)19ChD342: and Tailby 
v. Official Receiver, ((1888) 13 AC 523). 
The principles laid down in these cases 
have been followed in India, See Kho- 
bhari Singh v, Ram Prosad Roy, ((1908) 7 
Cal LJ 387). If that be so, we do not see 
any ground for holding a contract for 
sale of non-existent property, that is, of 
property which is not of the vendor’s at 
the time of the contract, but which the 
vendor thinks of acquiring by purchase 
later on, to be bad in law. There is noth- 
ing in the Contract Act or any law which 
makes it invalid.” 


17. The provisions of clause (d) of 
Section 6 of the Transfer of Property Act 
are not attracted in the instant case. Even 
though the ryotwari patta of the suit 
land had not been granted to the 2nd res- 
pondent, he had become entitled to the 
same by virtue of the provisions of the 
Inams Abolition Act. In such a case, an 
agreement to sell the inam land would 
not be an agreement to sell an interest 
in property restricted in its enjoyment to 
the owner personally; for, after the grant 
of the ryotwari patta he would be the 
full owner and there would not be any 
restriction in its enjoyment by the owner 
of the property. In regard to clause (f), 
Schwabe, C. J., has observed in AIR 1922 
Mad 197 (FB) that clause (f) which pro- 
vides that a publie office cannot be trans- 
ferred nor the salary of a public officer, 
does mot apply to a sale of Swasthivacha- 
nam service inam land. Im the case be- 
fore us, particularly clause (f) is not 
attracted as we have already shown that 
the agreement is to sell the suit property 
after obtaining a ryotwari patta when it 
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no longer remains the salary of a public] 
offcer. 

18. Sub-clauses (1) and (2) of 
clause (h) of the Transfer of Property 
Act do not apply to the instant case. The 
Full Bench of the Madras High Court in 
Anjaneyulu’s case, (AIR 1922 Mad 197) 
(FB) has applied the provisions of sub- 
clause (1) of clause (h). That case is dis- 
tinguishable on the ground that in the 
instant case the sale of property being 
after obtaining a ryotwari patta is not 
opposed to the nature of the interest in 
the inam land. The provisions of Section 
23 of the Contract Act are also not at- 
tracted because the object or considera- 
tion of the sale agreement is not unlaw-~ 
ful. The object of the agreement is to 
sell the property which would become 
vested in the inamdar after the grant of 
the ryotwari patta. The object is not to 
do anything prohibited by the provisions 
of any law or for the matter of that by 
section 5 of Act IIT of 1895. Had it not 
been the position that the 2nd respondent 
was entitled to claim a ryotwari patta in 
the inam lands by virtue of the provisions 
of the Inams Abolition Act, it could have 
been argued that the object of the agree- 
ment was to do something which was 
prohibited by S. 5 of Act III of 1895. The 
object of the agreement being to sell the 
land after the 2nd respondent becomes 
entitled to sell it, it cannot be said that 
the object was unlawful or opposed to 
public policy. We are, therefore, of the 
opinion that clause (h) of Section 6 of the 
Transfer of Property- Act is not attracted. 
We are also of the opinion that Section 23 
of the Indian Contract Act is also not at- 
tracted. We do not think it necessary to 
refer to the decisions cited by the learn- 
ed counsel for the 2nd respondent in 
Support of the contention that an agree- 
ment of sale for an unlawful object or a 
sale for an unlawful consideration is void. 

18. - It was strenuously argued by 
the learned counsel for the 2nd respon- 
dent that we, having come to the conclu- 
sion that the inam tenure is not abolish- 
ed and converted into a ryotwari tenure 
until the grant of a ryotwari patta, can- 
not give the benefit of the provisions of 
the Inams Abolition Act to the appellant 
and determime the validity of the agree- 
ment of sale in the light of the provisions 
of the Inams Abolition Act. We do not see 
any force in this contention. It is true 
that the inam tenure is not converted in- 
to a ryotwari tenure from the date of 
the commencement of the Inams Aboli- 
tion Act. But that does not mean that the 
provisions of the Inams Abolition Act 
cannot be looked into to determine what 
was the object of the parties in entering 
into the agreement of sale after the en- 
forcement of the Inams Abolition Act. By 
taking into consideration the provisions 
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of the Inams Abolition Act for this limit- 
ed purpose, we are not in any manner 
applying the same to the service inam 
land prior to the grant of a ryotwari 
patta. We are considering the provisions 
of the Inams Abolition Act only to deter- 
mine whether the 2nd respondent had 
become entitled to claim a ryotwari patta 
under the provisions of the Inams Aboli- 
tion Act. Such a limited application of 
the Inams Abolition Act in our opinion. 
is not in any way contrary to our deci- 
sion in regard to the conversion of the 
inam tenure. 


20. In the instant case, it cannot 
be stated that the agreement is void ab 
initio and therefore no suit for specific 
Pore. of such an agreement can 
je. 

The last argument for consideration 
is whether Section 18 of the Specific Re- 
lief Act is applicable to the case. The re- 
levant provisions of Section 18 read: 


‘18. Where a person contracts to sell 
or let certain property, having only an 
imperfect title thereto, the purchaser or 
lessee (except as otherwise provided by 
this Chapter) has the following rights:— 


(a) if the vendor or lessor has subse- 
quent to the sale or lease acquired any 
interest in the property, the purchaser 
or lessee may compel him to make good 
the contract out of such interest: 

XX XX xx” 


21. It is argued that at the date 
when the agreement of sale was entered 
into, the 2nd respondent had mo title in 
the property and therefore it is not a 
case of a person having an imperfect title 
to attract the provisions of Section 18 of 
the Specific Relief Act. It is the conten- 
tion of the 2nd respondent that this is a 
case of absence of title and in such cases 
the provisions of Section 18 of the Speci- 
fic Relief Act are not attracted and- the 
appellant cannot claim specific perform- 
ance. AS regards the rights of an inam- 
dar in a service inam, it cannot be said 
that he has no title to the inam land. 
He is entitled to enjoy the inam land till 
his lifetime or till he is performing the 
service of which the said land is an emo- 
lument, Section 5 of Act ITI of 1895 puts 
an embargo on his transferring or encum- 
brancing the inam land. But such an em- 
bargo cannot have the effect of depriving 
the inamdar of his title in the inam land. 
On account of this embargo it cannot be 
said that the inamdar has no title to the 
inam land. The embargo on sale and en- 
cumbrance would only make his title im- 
perfect. This is not a case where there is 
any absence of title in the inamdar, but 
is only a case of imperfect title. In this 
view of the matter, there is no reason 
why Section 18 of the Specific Relief Act 
is not applicable. 
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22. The Supreme Court in Kalyan- 
pur Lime Works v. State of Bihar, (AIR 
1954 SC 165) where, when the Govern- 
ment entered into a contract to grant a 
lease, it had an imperfect title, inasmuch 
as it could not grant a fresh lease to any 
one during the existence of the previous 
lease in favour of another person and 
when the lease in favour of the other per- 
Son expired, the impediment in the way 
of the Government to grant leases stood 
removed and the first person’s right to 
get the leases revived in his favour, held 
that Section 18 of the Specific Relief Act 
was attracted to the facts of that case, but 
as a substantial period of the lease had al- 
ready expired, relief was granted under 
Section 15 of the Specific Relief Act. 


23. In Silla Chandra v. Rama- 
chandra Sahu, (AIR 1964 SC 1789) the 
Supreme Court applied the provisions of 
Section 18 (a) to am agreement of sale 
executed by a person who styled himself 
as the Managing Member and Karta of 
the family. The agreement also contained 
a condition that he and his mother would 
execute a deed of sale within a period of 
one year from the date of the execution 
of the agreement of sale. The vendor did 
not execute the sale deed and the vendee 
instituted a suit for specific performance 
of the contract. Their Lordships observed 
that the vendor had interest in the entire 
house and so had his mother, though in 
ease of actual partition the interest of 
each would have been fixed at half: If 
the vendor was not competent to pass 
title with respect to the entire house dur- 
ing the lifetime of his mother, he can be 
said to have imperfect title to it. On the 
death of the mother, he obtained title to 
and interest in the portion of the house 
which on a private partition subsequent 
to the contract to sell had taken place 
between him and his mother and that 
therefore he has to make good his con- 
tract out of the property he acquired 
Subsequent to the contract to sell. 


24. The aforesaid cases are akin 
to the case before us and applying the 
principles enunciated in those cases, it 
can be held that in the instant case the 
inamdar has only an imperfect title and 
is not a case of absence of title. 


29. Section 18 of the Specific Re- 
lief Act has been applied also to cases 
where a person, at the time of agreement 
of sale, had no title in the property 
agreed to be sold. Clause (a) of Section 
18 gives right to the purchaser to compel 
the vendor to make good the contract out 
of any interest the vendor has acquired 
in the property after the contract of sale. 
The expression “any interest? is very 
wide in its amplitude and also denotes a 
case in which a vendor who has no title 
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to the property acquires 
contract of sale. There is nothing in 
clause (a) to limit the expression “any 
interest? only to cases where a person 
has title to the property and later he ac- 
quires an interest which enables him to 
give a valid title to the purchaser. This 
view was taken by a single Judge of the 
Nagpur High Court in Pundlik Daryaji v. 
Jainarayan Maliram Shop, (AIR 1949 
Nag 83). The defendant therein purchased 
certain properties at an auction sale for 
arrears of land revenue. Before the sale 
was confirmed in his favour, he entered 
into an agreement to execute a sale deed 
in favour of the plaintiff. On confirma- 
tion of the sale in favour of the defen- 
dant, he refused to execute a sale deed 
and the plaintiff brought a suit for speci- 
fic performance. It was argued before the 
learned Judge that the expression ‘im- 
perfect title’ in Section 18 did not include 
absence of title. On the date of the agree- 
ment of sale; the defendant therein had 
no title to the property as the sale had 
not been confirmed, The learned Judge 
repelled this argument observing that by 
virtue of clause (a) of Section 18, the 
vendee can compel the vendor to make 
good the contract out of any interest in 
the property subsequently acquired by 
the vendor. This, according to the learn- 
ed Judge, indicated that the words ‘im- 
perfect title’ would include even com- 
plete absence of title. The learned Judge 
then referred to the rule of English law 
that if a man sells an estate to which he 
has no title and, after the conveyance 
acquires the title, he will be compelled 
to convey it to the purchaser and relied 
upon (1864) 10 HLC 191. This case has 
been distinguished by a learned Judge of 
the Bombay High Court in Bhiku Keru 
v. Dashrath, (AIR 1967 Bom 267). While 
distinguishing, the learned Judge has 
held that im the circumstances of the 
case, the Nagpur High Court came to the 
conclusion that it was a case of imper- 
fect title and not a case of absence of 
title. While making this remark, the 
learned Judge of the Bombay High 
Court has not taken into consideration 
the interpretation of clause (a) of Section 
18 of the Specific Relief Act made by the 
Nagpur High Court. The Supreme Court 
case referred to above, namely, Silla 
Chandra’s case, (AIR 1964 SC 1789) has 
not expressed any opinion on this aspect 
of the matter and left the question open. 
The Supreme Court in Kalyanpur Lime 
Works case, (AIR 1954 SC 165) also had 
Mo occasion to consider whether the ex- 


pression ‘imperfect title’ can take in the 
case of absence of title. Pundalik Darya- 
ji’s case, (AIR 1949 Nag 83) has been re- 
ferred to in Mulla’s Commentary on Con- 
tract and Specific Relief Act and no ad- 
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verse comment has been made in regard 
to that decision, 

26. It may, therefore, be stated 
that prior to the passing of the Specific 
Relief Act (Act No. 47 of 1963), there 
was a decision to show that Section 18 
of the Specific Relief Act is applicable to 
cases where a person who has no title in 
the property enters into a contract to 
sell the property. In the Specific Relief 
Act of 1963, Section 13 is a provision cor- 
responding to Section 18 of the old Act. 
The material portion of Section 13 of the 
new Act reads: 


“13: (1) Where a person contracts to 
sell or let certain immovable property 
having no title or only an imperfect title, 
the purchaser or lessee (subject to the 
other provisions of this Chapter), has the 
following rights...... 2 


The position has thus been certified by 
the legislature by introducing the words 
“having no title.” It can, therefore, be 
safely concluded that Section 18 of the 
old Specific Relief Act was equally ap- 
plicable to cases where the person enter- 
ing into an agreement of sale had no title 
to ns property at the date of the agree- 
ment. 


27. The learned counsel for the 
2nd respondent, on the strength of the 
decision in Bhiku Keru’s case, (AIR 1967 
Bom 267), advanced an argument that 
clause (a) of Section 18 of the Specific 
Relief Act applies only to cases where 
there has been a completed sale and is 
not applicable to cases of agreement of 
sale. This conclusion of the Bombay High 
Court is based on the expression ‘vendor 
or lessor”, “Purchaser or lessee” and 
“subsequently to the sale or lease” used 
im clause (a) of Section 18. This decision 
is based on a Bench decision of the Orissa 
High Court in Silla Chandra v. Lalita, 
(AIR 1959 Orissa 169). The aforesaid de- 
cision of the Orissa High Court was taken 
in appeal to the Supreme Court and was 
reversed in Silla Chandra’s case, (AIR 
1964 SC 1789). Their Lordships observed 
that if clause (a) of Section 18 was to 
apply to the completion of sale or a lease 
and on the vendor or lessor acquir‘ng 
interest in the property in which he had 
imperfect title to start with, there would 
be considerable overlapping between the 
provisions of clause (a) of Section 18 and 
Section 43 of the Transfer of Property 
Act. It was further observed at p. 1792:— 


“The expression in clause (a) of Sec- 
tion 18 should preferably be construed in 
a way so that there will be no overlap- 
ping between the provisions of this clause 
and of Section 43 of the Transfer of Pro- 
perty Act, as ordinarily the legislature 
does not intend to make duplicate provi- 
sions for similar situations, 
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The use of the words “vendor or 
lessor” in clause (a) is no definite pointer 
to the conclusion that the expression 
‘subsequently to the sale or lease’ be 
given the meaning ‘subsequent to the ac- 
tual sale or lease’. 


The sections preceding Section 18 
deal with specific performance of con- 
tracts in general and therefore use the 
expression ‘party to a contract’. Section 
18 deals with the cases of contracts to 
sell or let and therefore appropriately 
uses the simple word ‘vendor’ or ‘lessor’ 
with respect to the party contracting to 
sell or let and ‘purchaser’ or ‘lessee’ with 
respect to the party agreeing to purchase 
or take the property on lease. There is 
no incongruity in using such expressions 
so long as one knows to whom those ex- 
pressions refer. In fact the word ‘pur- 
chaser’ or ‘lessee’ can be appropriately 
applied to persons agreeing to purchase 
or take the property on lease.” 

28. It has, therefore, been autho~ 
ritatively held that clause (a) of Section 
18 is applicable to agreement of sale. The 
position is now absolutely made clear in 
clause (a) of Section 13 of the 1963 Act 
which reads: 


(a) If the vendor or lessor has sub- 
sequently to the contract acquired any 
right in the property, the purchaser or 
lessee may compel him to make good the 
contract out of such interest.” 

29. We, therefore, conclude that 
in the facts of the present case, the ap- 
pellant is entitled to the benefit of clause 
(a) of Section 18 of the Specific Relief 
Act and ask for specific performance of 
the agreement of sale. | 


30. The Second Appeal is, there- 
fore, allowed with costs throughout. The 
judgment and decree of the Subordinate 
Judge of Amalapuram are set aside and 
those of the District Munsif of Amala- 
puram are restored. 

Appeal allowed. 
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tion of preference under S, 11 (2) would 
arise only when all applications stand on 
equal footing and not otherwise. 
(Paras 16, 17) 
Index Note:— (B) Constitution of 
India, Art. 226 — Power of judicial re- 
view of the order passed by State Govt. 
— Where the impugned order of the State 
Government is passed in pursuance of 
another illegal order of the Central Gov- 
ernment, does the former order get im- 
munity from attack merely because the 
latter order is not challenged? No. 
(Para 19) 
Cases Referred: Chronological Paras 


(1971) W. A. Nos. 600, 601 of 1969, W. A. 
No. 11 of 1970 & W. P. No. 3056 of 1967, 
D/- 1-4-1971 (Amdh. Pra.) 15 

(1968) W. P, No. 5363 of 1968 (Andh. 
Pra.) 11, 16 

AIR 1964 Punj 432 = 67 Pun LR 841, 
Dastgir Saheb v. Union of India 24 


K. Mahipathi Rao, for Appellant. 
Subrahmanya Reddy. Central Govt. 
Standing Counsel on behalf of Respon- 
dent No. 2; Govt. Pleader for Industries 
on behalf of Respondents Nos. 1 and 3. 


GOPAL RAO EKBOTE, C. J. :— This 
is an appeal from the order of a learned 
single Judge given in W. P. No. 4635 of 
1972 on 6-2-1973. 


2. The necessary facts are that by 
G. O. No. 1030 dated 20-11-1969 the Gov- 
ernment declared certain land to be 
available for mining lease with effect 
from 12~1-1970. 


3. On 12-1-1970 the petitioner ap- 
plied for grant of prospecting licence 
over acres 12.50 cents of land. 

4. On the same day, the 4th res- 
pondent herein fled an application for 
the grant of a lease of mining for 20 
years. 

5. Before the applications could 
be disposed of, the petitioner filed an 
application on 5-3-1970 to convert his 
previous application for the grant of 
prospecting licence to that of granting of 
lease for 20 years, 


6. The State Government, how- 
ever, refused to convert the application, 
But nevertheless it treated the new ap- 
plication as an application for grant of 
lease for 20 years. 


7. Since the Government had not 
disposed of the applications, the peti- 
tioner filed a revision to the Central 
Government. The Central Government 
called for the remarks of the State Gov- 
ernment and asked also the parties to 
comment thereon if they so chose, 

8. The State Government sub- 
mitted its report on 26-4-1971 giving 
various reasons incorporated therein 
under Section 11 (4) of the Mines and 
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Minerals (Regulation and Development) 
Act, 1957 (hereinafter referred to as the 
Act). 

9, The petitioner also offered his 
counter remarks, 

10. The Central Government con- 
sidered the revision petition in the light 
of the remarks offered by the State Gov- 
ermment and the counter comments made 
by the writ petitioner and by their order 
dated 28th March, 1972 directed the State 
Government to dispose of the applica- 
tions pending before it within a period 
of four months therefrom. 


11, It is pertinent to note that in 
the said order, the Central Government 
said: 

“It may be stated that an Act of the 
Union Parliament remains on the Statute 
Book until removed by due process of 
law, and in the absence of any other 
supporting judgment from amother High 
Court it is not possible to accept the po- 
sition that sub-sec. (2) of Section 11 of 
the Act has no effect or, in other words, 
has ceased to exist. So far as the Central 
Government is concerned sub-section (2) 


of Section 11 of the Act is still in force...- 


Laik SE E E E 


It should be mentioned that the validity 
of Section 11 (2) was challenged in this 
High, Court in W. P. No. 5363 of 1968 
(Andh. Pra.). A leameļJ Single Judge 
of this Court declared the said section as 
ultra vires. 

12. The State Government as well 
as the Central Government referred to 
this decision and it is in the context of 
this decision that the abovesaid observa- 
tions are made by the Central Govern- 
ment. 


13. When the matter came back 
to the State Government, the State Gov- 
ernment by the impugned order, granted 
the lease for two years to respondent 4 
in pursuance of the directions given by 
the Central Government. It is to chal- 
lenge the correctness of this order that 
the Writ Petition was filed. 


14. The learned Judge, before 
whom the writ petition came up for 
hearing, dismissed the writ petition 
mainly on the ground that the Central 
Government seems to have considered all 
aspects of the case and therefore there 
was mo reason to interfere with the im- 
pugned order. 


15. In this appeal Sri K. Mahi-« 
pathi Rao, the learned counsel for the 
appellant argued that in the light of the 
judgment given in W. A. Nos, 600, 601 of 
1969, W. A. 11/70 and W. P, No. 3056 
of 1967, D/- 1-4-1971 (Andh. Pra.) the 
impugned order of the State Government 
will have to be quashed and the State 
Government will have to be directed to 
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dispose of the applications in the light of 
what is stated about Section 11 (2) in the 
said decision. 


16. Against the learned single 
Judge’s decision given in W. P. No. 5363 
of 1968 (Andh, Pra.) appeals were pre- 
ferred. It was held by the Bench that 
Section 11 (2) is mot ultra virer. It was 
decided that all the applications filed for 
the grant of mining lease will have to be 
considered under Section 10 (3) of the 
Act. On such consideration, if it is found 
that all the applications are otherwise 
equal, it is only then that the question 
of preference under Section 11 (2) may 
arise. The present position therefore is 
that wherever more than one application 
for grant of miming lease are filed, the 
first step for the State Government or 
for the Central Government is to consi- 
der all those applications under Sec. 10 
(3). In case the Government comes to the 
conclusion that all the applications stand 
on an equal footing it is omly then that 
the question of preference under Section 
11 (2) would be attracted and not other- 
wise, The use of Section 11 (2) is not 
mechanical. 


17. Respectfully following the said 
decision, we have to consider whether the 
State Government has considered the ap- 
plications of the petitioner as well as 
respondent No. 4 in the light of the ob- 
servations made in the said judgment. It 
could not be disputed that the State Gov- 
ernment has not so considered the appli- 
cations, On the other hand the lease was! 
granted to the 4th respondent more or 
less mechanically only on the ground 
that his application was filed earlier than 
the application of the petitioner. It can- 
not be in doubt that such an approach to 
the disposal of the applications under! 
Section 10 (3) read with Section 11 (2) in 
the light of the abovesaid Bench decision! 
is bad in law. 


18. It was however, contended by 
the learned Central Government Pleader 
as well as the advocate for the 4th res- 
pondent that the petitioner has not chal- 
lenged the Central Government’s direc- 
tion given to the State Government and 
it has become final and binding upon the 
parties and consequently it is urged that 
the State Government cannot be permit- 
ted to be questioned in a writ proceed- 
ing under Art. 226 of the Constitution. 


19. We are not impressed with 
this argument. Ít is true that if the Cen- 
tral Government’s order passed in revi- 
sion which is a quasi-judicial order is 
also questioned in the writ petition it 
would have been better. But on that ac- 
count the power of judicial review of the 
effective order passed by the State Gov- 


. ernment, in our judgment, is not taken 


away. The illegal order of the State Gov- 
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ernment does not get immunity from at- 
tack merely because it was passed in pur- 
Ssuance of another illegal order of the 
Central Government. That the order of 
the Central Government is bad in law 
cannot be disputed, The approach of the 
Central Government that the State High 
Court cannot strike down a Central en- 
actment is, to say the least, misconceiv- 
ed. If is also curious that the Central 
Government should say that in such a 
case unless two High Courts hold the 
Central legislation ultra vires, it cannot 
be effective. It is extraordinary to read 
in the Central Government’s order that 
while the striking down of a provision of 
a Central enactment may be good as far 
as the State is concerned, but so far as 
the Central Government is concerned, it 
is not effective. This approach clearly 
indicates that the position of law was not 
correctly appreciated by the Central 
Government. 


20. Moreover, while the State 
Government had recommended the case 
a special case under Section 11 (4) of the 
Act, the Central Government completely 
ignored that aspect of the case and made 
the abovesaid observations in respect of 
Section 11 (2) and gave the abovesaid 
instructions, 

21, If the judgment in the appeal 
piven by the Bench of this court were to 
be brought to the notice of the Central 
Government, which judgment was given 
much earlier than the order of the Cen- 
tral Government, we have mo doubt that 
the Central Government would not have 


made such observations as abovemen- 
tioned. 
22. It must also be remembered 


that any order of this Court if brings 
back to life or continues the operation of 
an order which is ex facie illegal, it 
should not be permitted to have that 
effect. It is the function of this court 
under Art, 226 of the Constitution to re- 
move, for purposes of quashing, the 
orders which are on the face of them 
illegal. 

23. If we look at the impugned 
order of the State Government from 
what is stated above, it could not be 
validly disputed that the correct criteria 
laid down in the abovesaid Bench deci- 
sion of this Court were not at all borne 
in mind and applied by the State Gov- 
ernment. The order therefore is patently 
inconsistent with the provisions of the 
Act and cannot be allowed to remain on 
record, 


24, Our attention was drawn to a 
single Judge’s decision reported in Dast- 
sir Saheb v. Union of Jendia, AIR 1964 
Punj 482. It is the same decision which 
was considered by the State Government 
while making its recommendation to the 
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Central Government. We do not think 
that in the light of the said decision, we 
should refuse to interfere with the State 
Government’s order which, as stated ear- 
lier, is patently wrong. l 


25. Then what is the relief which 
we can grant to the petitioner? In the 
light of what is stated above we can only 
direct the State Government to keep the 
position of law as indicated in the above- 
said Bench decision in view and dispose 
of the case remitted by the Central Gov- 
ernment for the grant of mining lease. 


26. For the reasons stated above, 
we would allow the appeal, set aside the 
order of the learned Judge and quash the 
impugned order of the State Government 
and a direction will be issued to the State 
Government to dispose of the petitions 
filed by the petitioner and the 4th res- 
pondent expeditiously in the light of the 
Bench decision referred to above and in 
eecordance with law. In the circumstan- 
ces of the case we leave the parties to 
bear their own costs throughout. Advo- 
cate’s fee Rs. 100 in each court. 


Appeal allowed. 
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_ Index Note:— (A) Essential Commo- 
dities Act, S. 3 — A. P. Rice Procure- 
ment (Levy) and Restriction on Sale 
Order (1967), Cl. 4 (3) — A. P, Bice and 
Paddy (Restriction on Movement) Order 
(1970), Ci. 3 — Validity of Memo 2858/ 
CS-1 D/- 1-11-1972 — Memo is invalid. 
W. P. No, 4030 of 1973 (Andh. Pra.), Re- 
versed; W.P.No. 2830 of 1973, D/- 17-7- 
1873 (Andh: Pra.), Overruled. 


Brief Note:— (A) The memo dated 
1-11-1972 gives direction to the Collectors 
in the matter of issuing no objection cer- 
tificates for the movement of rice from 
one district to another. Since before in- 
troduction of Cl. 4 (3) of 1967 Order on 
6-2-1973 the Government had mo power 
to issue such directions, the memo is in- 
valid and cannot be enforced, Since the 
second memo dated 3-8-1973, though issu- 
ed after Cl. 4 (3) came into force on 6-2- 
1973, is merely in the nature of an addi- 
tion to the first memo and as such can- 
not stand on its own legs, it is also bad 
in law. Such instructions which put res- 
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trictions on the power of the authority 
viz. the Collector could be given only 
after suitably amending clause 3 of the 
1970 Order or by issuing fresh directions 
under Cl. 4 (3) of the 1967 Order. W. P. 
No. 4030 of 1973 (Andh, Pra.), Reversed; 
W. P. No. 2830 of 1973, D/- 17-7-1973 
(Andh. Pra.), Overruled. 

(Paras 13, 14, 16) 
Cases Referred: s Chronological Paras 


(1973) Writ Petn. No. 4030 of 1978 (Aan 


ra. 

(1973) Writ Petn. No. 2830 of 1973, D/- 
17-7-1973 (Andh. Pra.) 19 
. GOPAL RAO EKBOTE, C. J.:— The 


Writ Petition and Writ Appeal raise com- 
mon questions and they can be, therefore, 
disposed of by a common judgment, 

2. We will give the facts of the 
writ petition in order to make out the 
point which arises for our consideration. 
The petitioners are wholesale dealers im 
foodgrains in Chittoor District. Some of 
them make purchases of rice within the 
District while others make purchases 
from surplus districts of Andhra Pradesh 
and move the purchased rice to Chittoor 
District for the purposes of trade therein. 


3. Under Section 3 of the Essen- 
tial Commodities Act, the Central Gov- 
ernment, by order can provide for regu- 
lating or prohibiting production, supply 
and distribution of certain commodities 
and trade and commerce therein. The 
power which the Central Government 
has, can be delegated in part of the State 
Government, In exercise of that power 
certain powers are delegated to the State 
Government of Andhra Pradesh. 


4, In exercise of this delegated 
power, the State Government issued 
G. O. Ms. No. 2346 (Food and Agricul- 
ture) dated 17-11-1967 entitled the An- 
dhra Pradesh Rice Procurement (Levy) 
and Restriction on Sale Order, 1967. Such 
orders have to be issued with the prior 
concurrence of the Central Government 
aid it was so issued. 


De According to clause 3 of the 
said order every miller carrying on rice 
milling operations shall sell, to the agent 
or an officer duly authorised by the Gov- 
ernment in this behalf at the notified 
price and at such percentage of the total 
quantity of each variety of rice produced 
or manufactured by him in his rice mill 
every day as is specified for each district 
im the schedule. 


5A. Sub-clause (2) of cl, 3 then 
enjoins that every dealer shall sell to 
the agent or an officer duly authorised 
by the Government in this behalf at the 
notified price and such percentage of the 
total quantity of each variety of rice got 
milled by him every day out of his stocks 
of paddy and each variety of rice pur- 
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chased or otherwise acquired by him for 
the purpose of sale from persons other 
than millers or dealers as is specified for 
each district in the schedule. 


5B. Clause 4 puts certain restric- 
tions on sale and movement of rice. It 
states that no miller or dealer shall sell 
or agree to sell or otherwise dispose of 
the rice recovered by milling other than 
the quantity specified in clause 3 except 
in accordance with the directions of the 
Collector. 


6. Sub-clause (3) was inserted in 
clause 4 by G. O. Ms. No. 97 (F & A) SSI 
dated 6-2-1973. It reads: 

“The directions of the Collector re- 
ferred to in sub-clauses (1) and (2) above 
shall however be subject te such direc- 
tions as the Government may give im this 
behalf.” 


7. The State Government issued 
another G. O. Ms. No. 163, Food and Agri- 
culture dated 4th February, 1970 entitling 
the Andhra Pradesh Rice and Paddy 
(Restriction on Movement) Order, 1970. 
Under the said order the term ‘Block’ is 
defined to mean any block mentioned in 
column 1 of the schedule comprising the 
districts mentioned in the corresponding 
entry in column 2 thereof. 

8. (Clause 3 then puts restrictions 
on movement of rice and paddy. It states 
that no person shall move or attempt to 
move or abet the movement of rice or 
paddy from any place in any Block to 
any place outside that Block except under 
and in accordance with a permit issued 
by the State Government or an officer 
authorised in this behalf by the State 
Government, as the case may he. 


9. It is thus plain ‘that while the 
first referred to Order puts some restric- 
tions on sale of rice and directs the pro- 
curement levy from the millers and deal- 
ers, the second referred to order puts 
restrictions on movement of rice and 
paddy from one block to another. Such 
movement is possible only on the basis 
of a permit issued by the Government or 
the authorised officer. It is common case 
that the Collector of a District is autho- 
rised to issue the permit under clause (3) 
of the Andhra Pradesh Rice and Paddy 
(Restriction on Movement) Order, It is 
also not in dispute that the miller must 
hold a permit for the sale of rice. 


10. While so, the Government 
issued Memo No. 2858/CS. I/72-1 dated 
1-11-1972. It relates to regulation of 
movement of rice from ome block to ano- 
ther in the State. It claims to introduce 
new procedure. In so far as it is relevant 
it reads: 

“Where the movement is outside the 
block the permit will not be issued un- 
less those moving hold no objection certi- 


954 A.P. [Prs. 10-16] P. K. Gupta 


ficates from the Collectors of the districts 
Into which rice is to be moved. The no- 
objection certificates should be given to 
licenced dealers on the basis of the prin- 
ciple—first come first served, provided, 
however, those whose antecedents have 
been bad in dealing in foodgrains may be 
kept out.” 


“4. Im order to bring about uniform- 
ity in the manner of restriction on sale 
and movement under clause 4 of the An- 
dhra Pradesh Rice Procurement (Levy) 
and Restriction on Sale Order, 1967 these 
instructions are being issued, Action is 
being taken separately to amend the 
order to enable the Government to issue 
directives in this matter.” 


ii. Subsequently on 3-8-1973, 
Memorandum No. 1912/CS-I/73-1 was 
issued by the Government. Referring to 
the first-referred to Memo of 1-11-72 in 
so far as it is relevant, it states: 


"The Collectors are therefore in- 
formed that the ‘No-objection certifi- 
cates’ should be issued only to such of 
the dealers as have done business for a 
full year before 1-4-1973. Those who had 
done business for less than one year be- 
fore 1-4-1973 need mot be considered for 
issue of ‘No-objection Certificates.” 

12. It is the validity of these two 
memos that is challenged. It was con- 
tended by the learned counsel appearing 
for the petitioners that inasmuch as 
clause 4 (3) of the Andhra Pradesh Rice 
Procurement (Levy) and Restriction on 
Sale Order 1967, was imtroduced for the 
first time only on 6-2-1973, on the date 
when the Government issued the first 
Memo the Government had no power to 
issue such direction. 


13. Assuming without so holding 
that the Andhra Pradesh Rice Procure- 
ment (Levy) and Restriction on Sale 
Order, 1967 applies to the subject-matter 
of the first Memo even then it is patently 
clear that on the date when it was issu- 
ed, the Government had no power to 
issue such a direction, It has already 
been seen that clause 4, sub-clauses (1) 
and (2) authorised only the Collector of 
a district to issue directions referred to 
therein. It is only from 6-2-1973 that the 
Government has been authorised to issue 
directions and the Collector’s directions 
will be subject to the directions so issu- 
ed by the Government. What must, there- 
fore, follow is that even if clause 4 is 
said to apply to the subject-matter of the 
Memo even then since the Government 
had no power to issue such instructions 
which would have the force of law on 
1-11-1972 the Memo so issued would be 
without any authority and not valid in 
law. 

14. It was however contended by 
the learned Government Pleader that the 
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second memo issued by the Government 
after the instructions of sub-clause (3) in 
clause 4 would be valid in law and can 
independently be enforced. This argu- 
ment assumes that the second Memo is 
independent of the first’ and is a self~-con- 
tained one. Even a casual reading of that 
memo, however would disclose that it 
merely modifies the earlier memo and 
has no independent existence of its own. 
It is not a self-contained memo which 
can be enforced, Unless the requirement 
of ‘No-objection certificate’ is seen from 
the first Memo it will not be possible for 
the Collector to issue such no-objection 
certificate which will be issued only to 
such of the dealers as have done business 
for a full year before 1-4-1973. The 
second Memo, therefore, is only an addi- 
tion to the first and if the first is bad the 
second, if cannot stand on its own legs 
independent of the first, then it would 
not be enforceable independently. 


15. The Government was consci- 
ous that without amending the order it 
would not be possible to enforce the in- 
structions given in the first Memo as is 
clear from para 4 of the first memo. Al- 
though the Government promised to take 
action separately to amend the order to 
enable the Government to issue the di- 
rectives in the matter, the Government 
inserted sub-clause (3) in clause 4 of the 
Andhra Pradesh Rice Procurement (Levy) 
and Restriction on Sale Order on 6-2- 
1973. Subsequent to it, the Government 
ought to have issued fresh directions. But 
no such fresh directions seem to have 
been validly issued. 

16. No doubt, the first Memo, 
claims to introduce procedure for obtain- 
ing permit. It is however highly doubt- 
ful whether the Memo in truth and 
reality lays down any procedure as such. 
In effect the grant of permit is made 
conditional upon a no-objection certifi- 
eate from the Collector of the District in- 
to which rice is to be moved. It further 
lays down the conditions on which such 
no-objection certificate can be given to 
licenced dealers. The second Memo puts 
further restrictions upon the grant of no- 
objection certificate. Thus the two memos 
lay down condition precedent for the 
effective discharge of the statutory dutv 
of the authority concerned to grant per- 
mit to move the rice under clause 3 of 
the Andhra Pradesh Rice & Paddy (Res- 
triction on Movement} Order, 1970. It 
could mot be doubted such a restriction 
on the power to grant permit can be 
validly put only by suitably issuing a 
statutory order either by amending said 
clause 3 or issuing fresh directions under 
cl. 4 (3) of the Andhra Pradesh Rice Pro- 
curement (Levy) and Restriction on Sale 
Order, 1967 in case that provision ap- 
plies to such a case, 
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17. We are, therefore, catisticd 
that the lwo abovesaid impugneu memos 
are not enforceable. The first was issued 
without authority and the second has no 
independent enforceability unless it takes 
assistance from the first. Both the Memos 
therefore will have to go as bad. 


18. The learned Judge dismissed 
the Writ Petn. No. 4030 of 1973 (Andh. 
Pra.) on the ground that under clause 4 
(3) of the Andhra Pradesh Procurement 
(Levy) and Restriction on Sale Order, 
1967 the Memos have been validly issu- 
ed. Obviously the learned Judge did not 
notice that the said sub-clause was intro- 
duced for the first time on 6-2-1973 and 
the Government was not authorised to 
issue such instructions umder clause 4. If 
this fact were to be brought to the notice 
of the learned Judge we are sure that the 
learned Judge would not have upheld 
the validity of these memos. 


19. Our attention was drawn to a 
decision of another learned single Judge 
in W. P. No. 2830 of 1973, D/~ 17-7-1973, 
(Andh, Pra.). A similar argument was ad- 
vanced before the learned Single Judge 
that the Government was not vested with 
any power to empower the Collectors to 
issue no-objection certificates to the 
wholesale dealers in rice for the pur- 
poses of bringing stocks from surplus 
districts in the State, The learned Judge 
rejected this argument. He observed: 


“The transport of rice from a sur- 
vlus area to a deficit area is restricted and 
controlled under clause 4 of the Andhra 
Pradesh Rice Procurement (Levy) and 
Restriction on Sale Order, 1967. A whole- 
sale dealer or a miller has to obtain per- 
mission from the Collector of the Dis- 
trict for movement of rice outside that 
district. This memorandum had to be 
issued by the Governmeut as it was found 
that the deficit areas im the State requir- 
ed immediate supply of rice.” 


20. Obviously the learned Judge 
thought that such a Memo can be issued 
under clause 4 (3) of the Andhra Pradesh 
Rice Procurement (Levy) and _  Restric- 
tion on Sale Order. If the learned Judge's 
attention were to be brought to the fact 
that sub-clause (3) was inserted long 
after the Memo and till then the Gov- 
ernment had no power to issue such in- 
structions, we are sure he would have 
held the Memo as bad in law. 


21. For the aforesaid reasons we 
ailow the writ petition and the Writ Ap- 
peal, set aside the jucgment of the 
learned single Judge and hold that the 
first memo is bad in law and the sezond 
memo has no independent existence and 
therefore is not enforceable The peti- 
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tioners will get their costs. Advocate’s 
fee its. 100 in each court in each case. 


Petition allowed. 
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Lakshmamma and another, Appel- 
lants v. Thayamma, Respondent. 
A. A. O. No. 27 of 1972, D/- 13-11- 


1973, against order of Sub-J., Adoni, D/- 
8-12-1971. 

Index Note:— (A) Hindu Marriage 
Act (1955), S. 11 — Who can apply — 
Does S. 11 require that the application 
for annulment of a void marriage should 
be made, on the analogy of S. 12, during 
the lifetime of the other spouse? No. 


Briet Note:— (A) The supmission 
that S. 11 also presuppeses the existence 
of the other spouse on the date of the 
application on the analogy of S. 12 (which 
provides annulment of a voidable marri- 
age) does mot take into account the dis- 
tinction between a void marriage and a 
voidable marriage. Moreover, no condi- 
tion is laid down in S. 11 that when a 
petition is presented by either party, the 
other party should also be living. If suen 
a condition is read into S. 11, the result 
would be that a large mumber of child- 
ren by marriages which are void would 
not be able to obtain the beneft of S. 16 
of the Act (viz, legitimization) for no 
fault of theirs simply because the parent 
concerned did not choose to file the peti- 
tion for annulment during the lifetime of 
the other parent. AIR 1962 Mad 510, Dis- 
sented from. (Paras 6. & 


Cases Referred: Chronological Paras 
AIR 1964 Mad 118 = (1964) 1 Mad LJ 228, 
Thulasi Ammal v. Gowri Ammal 7 


AIR 1962 Mad 510 = 75 Mad LW 559, 
Gowri Ammal v. Thulasi Ammal 7 


C. Padmanabha Reddy and C. Sada- 
siva Reddy, for Appellants; R. V. Subba 
Rao, for Respondent. 


ALLADI KUPPUSWAMI, J. :— This 
appeal raises an interesting question, 
namely whether a spouse is entitled to 
apply under Section 11 of the Hindu 
Marriage Act for a declaration by a de- 
cree of nullity, that the marriage is null 
and void, after the death of the other 
spouse. 


2. - The respondent herein is the 
second wife of one Narasappa who died 
in 1966. Narasarna married her in 1962 
even during the lifetime of his first wife 
the appellant herein; the second appel- 
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lant being the son of Narasappa by her. 
The respondent filed O. S. 35 of 1968 on 
the file of the Sub-Court, Adoni on her 
behalf and on behalf of her minor child, 
for partition and division of her late hus- 
band’s properties. The suit was dismissed 
on the ground that the marriage of the 


plaintiff was void as it took place during 


the lifetime of the first appellant herein. 
The legitimacy of the petitioner’s minor 
child could not be considered in the suit 
as there was no decree of nullity obtain- 
ed by that time. 


3: The respondent herein there- 
fore, filed, O. P. No, 45/69 under Section 
11 of the Hindu Marriage Act praying for 
a decree of nullity of her marriage with 
Narasappa. 


4. It was contended on behalf of 
the appellants herein that the petition 
was not maintainable after the death of 
Narasappa. The Court below negatived 
that contention and held that the petition 
was maintainable and as there was no 
doubt that her marriage took place dur- 
ing the lifetime of another wife, a decree 
of nullity was passed, The appellants 
herein have preferred this appeal against 
the said decree. 


5. Under Section 5 of the Hindu 
Marriage Act a marriage may be solem- 
nised if the following conditions are ful- 
filled. ; 

(1) Neither party has a spouse living 
at the time of the marriage; 

(2) neither party is an idiot or a 
lumatic at the time of the marriage: 


(3). the bridegroom has completed the 
age of eighteen years and the bride the 
age of fifteen years at the time of | the 
marriage; 

(4) the parties are not within the 
degrees of prohibted relationship......... 

(5) the parties are not sapindas of 
each oather. 


(6) Where the bride has not complet- 
ed the age of eighteen years, the consent 
of her guardian in marriage, if any. has 
been obtained for the marriage. 


Apart from this, Section 17 expressly 
provides that any marriage between two 
Hindus solemnised after the commence- 
ment of the Act is void if at the date of 
such marriage either party had a husband 
or wife living. Under Section 11 any 
marriage solemnised after the cormmence- 
ment of the Act shall be null and void 
and may, on a petition presented by 
either party thereto, be so declared by a 
decree of nullity if it contravenes any one 
of the conditions specified in clauses (i), 
(iv) and (v) of Section 5. It is clear from 
these sections that the marriage of the 
respondent with Narasappa was null and 
void. It cannot also be doubted that if 
she had presented the petition during the 
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lifetime of her husband the marriage 
would have been declared as null and 
void by a decree of nullity, such a marri- 
age contravenes Section 5 (1). The ques- 
tion for consideration is whether such a 
petition could be filed after the death of 
her husband. 


6. Taking into account the langu- 
age of Section 11, it is seen that either 
party to a marriage is entitled to present 
a petition for a declaration by a decree 
of nullity that the marriage shall be null 
and void if it contravenes Section 5 (i), 
(iv) and (v). No condition is laid down in 
Section 11 that when a petition is pre- 
sented by either party, the other party 
should also be living. We do not think 
it is justifiable to read into Section 11 
any such condition. Reference was made 
to Section 12 of the Act which deals with 
voidable marriages. Section 12 provides 
that a voidable marriage may be annulled 
by a decree of nullity on any of the fol- 
lowing grounds: 


(a) that the respondent was impotent 
at the time of the marriage and continu- 
ed to be so until the institution of the 
proceedings; or 

(b) that the marriage is in contra- 
vention of the conditions specified in 
clause (ii) of Section 5; or 

(c) that where the consent of the 
guardian in marriage is required under 
Section 5 the consent of such guardian 
was obtained by force or fraud: or 


(d) that the respondent was at the 
time of the marriage pregnant by some 
person other than the petitioner. 


It was argued that a perusal of this sec- 
tion would make it clear that an appli- 
eation for annulment by a decree of nul- 
lity im case of voidable marriage can be 
made only during the lifetime of the 
other party to the marriage, For instance, 
under Section 12 (a) it is stated that it is 
on the ground that the respondent was 
impotent. Umder clause (d) the respon- 
dent must have been pregnant by some 
person other than the petitioner at the 


‘time of the marriage. This would clearly 


indicate that the respondent to the peti- 
tion is the other spouse and hence Sec- 
tion 12 presupposes the existence of the 
other spouse on the date of the applica- 
tion. It was therefore, argued that if 
annulment is to be made in the case of 
voidable marriages only during the life- 
time of the other spouse, it would follow 
that the application for annulment of a 
void marriage also should be made dur- 
ing the lifetime of the other spouse. This 
submission, in our view does mot take 
into account the distinction between a 
void marriage and a voidable marriage. 
In the case of a void marriage, the mar- 
riage is null and void even from the date 
of the marriage, All that the court has 


we 
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to do is to make a declaration that the 
marriage is and has always been null and 
void; there is no need to: have it avoided. 
On the other hand, in the case of a void- 
able marriage, the marriage is valid until 
it is avoided and hence it stands to rea- 
son that if it is to be avoided it should 
be done during the lifetime of the other 
spouse, 


7. The decisions on this point by 
the courts in India are very scanty. The 
only two decisions that were placed be- 
fore us were those in Gowri Ammal v. 
Thulasi Ammal, AIR 1962 Mad 510 and 
Thulasi Ammal v. Gowri Ammal, AIR 
1964 Mad 118. In AIR 1962 Mad 510 it 
was held that after the death of one of 
the spouses, a decree of nullity cannot be 
obtained. It was said that for a decree of 
nullity under Section 11 a petition has 
to be presented by either party to the 
marriage before the court having juris- 
diction under the Act, It was then stated 
that “it would therefore follow that after 
the death of one of the spouses, a decree 
of nullity cannot be obtained.” We are 
unable to see how the second proposition 
follows from the first one. As we have ob- 
served earlier that though a decree of 
nullity under Section 11 has to be obtain- 
ed by a petition presented by either party 
to the marriage, the section does not re- 
quire that the other party should be liv- 
ing at the time of the petition. We are 
unable to agree with the conclusion of 
the learned Judge that after the death of 
one of the spouses, the decree of nullity 
cannot be obtained. The decision in AIR 
1962 Mad 510 (supra) was the subject- 
matter of appeal and the decision in ap- 
peal is reported in AIR 1964 Mad 118 
(supra). While agreeing with the Judges 
with regard to this interpretation of Sec- 
tion 16 it was held by the Bench that the 
observations made by the learned Judge 
that a decree of mullity could be obtain- 
ed only when both the spouses are alive 
was not necessary as that question did 
not arise for consideration before the 
learned Judge. They went on to observe: 


“Since the decree of nullity appears, 
in our opinion, to be a declaration of the 
status of a person, we are unable to see 
why the death of one of the spouses 
should put an end to the right of the 
other surviving spouse to seek for such 
a declaration. No authority in support of 
either point of view has been placed be- 
fore us except an observation in Mulla’s 
Commentary, and even that is with re- 
gard to voidable marriages. We would, 
therefore, prefer not to express any opin- 
ion upon this question.” 


It is clear from this that though ultimate- 
ly they did not express any opinion. the 
Division Bench seemed to have been in- 
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clined to take the view that there is no 
reason why the death of one of the spou- 
ses should put an end to the right of the 
other spouse to seek a declaration that 
the marriage was null and void. 


Kuppuswami J.) 


8. One of the main purposes of 
obtaining a decree of nullity is to obtain 
legitimization of the child. Under Section 
16 of the Act where a decree of nullity is 
granted in respect of any marriage under 
Section 11 or Section 12, any child be- 
gotten or conceived before the decree is 
made who would have been the legitimate 
child of the parties to the marriage, if it 
had been dissolved instead of having 
been declared null and void or annulled 
by a decree of nullity, shall be deemed to 
be their legitimate child notwithstanding 
the decree of nullity. Section 16 is on the 
same lines as Section 26 of the Special 
Marriage Act. Sections 24 and 25 of that 
Act correspond to Sections lil and 12 of 
the Act, though they are not in pari ma- 
teria. Even under that Act there is noth- 
ing to show that an application to annul 
a void marriage should be made during 
the lifetime of the other Spouse. In Eng- 
land, Sec. 9 of the Matr monial Clauses 
Act, 1950 provides that where a decree 
of nullity is granted in respect of a void- 
able marriage any child who would have 
been the legitimate child of the parties 
to the marriage if it had been dissolved, 
instead of being annulled, at the date of 
the decree shall be deemed to be their 
legitimate child notwithstanding the an- 
nulment. It is seen that in England this 
benefit is conferred only upon the child- 
ren of voidable marriages: whereas the 
Indian Legislature has gone further and 
has by Section 16 of the Act conferred 
the benefit not only with regard to the 
children of voidable marriage, but also 
vold marriages. If we were to hold that 
apnlication under Section 11 for a decree 
of nullity cannot be filed after the death 
of the other spouse, the result would be 
that a large mumber of children by mar- 
riages which are void would not be able 
to obtain the benefit of this section for 
no fault of theirs, simply because the 
parent concerned did not choose to file 
the petition for annulment during the 
lifetime of the other parent. The court 
should, even in the case of any ambiguity 
lean in favour of such a construction 
which would enable the children to ob- 
tain legitimate status. On the other hand, 
In this case, in spite of the clear terms 
of Section 11 we are asked to read into 
Section 11 a condition that the other 
spouse should be living at the time of the 
petition, We are not prepared to do so 
and deny legitimate status to children 
borm of such marriage on the ground that 
the application was not filed during the 
lifetime of the other spouse, 
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9, Even in England the position 
seems to be that a petition for a decla- 
ration of nullity of a void marriage can 
be made at any time even after both the 
parties are dead; whereas in the case of 
voidable marriage it has to be made dur- 
ing the lifetime of the other spouse and 
becomes unimpeachable once either of 
the parties to it has died. (Vide Rayden 
on Divorce, Tenth Edition, page 90). In 
India due to the express terms of Section 
11 requiring that the petition should be 
filed by either party to the marriage, it 
may be that a declaration of nullity of 
a void marriage cannot be made after the 
death of both the spouses but there is 
nothing in Section 11 which requires that 
the other spouse should be living. 


10. For all these reasons we are 
of the view that the petition was main- 
tainable in the lower court notwithstand- 
ing the death of Narasappa and the peti- 
tion was rightly allowed. i 


1i. The appeal is dismissed, but 
in the circumstances without costs. 


Appeal dismissed. 
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Brief Note:-— (A) R. 212 nowhere 
prohibits the consideration of matters re- 
ferred to in S, 47 (1). On the other hand 
it specifically directs in Cl. (ili) to have 
regard to the matters mentioned therein 
‘in addition to those specified in sub-sec- 
tion (1) of Section 47 and further un- 
ambiguously directs in clause (v) that ap- 
plications shall be disposed of according 
to Section 47 (1) of the Act. The rule 
could not have prohibited or curtailed in 
any manner the consideration of the mat- 
ters enumerated in Section 47 (1). Rule 
212 lays down the guidelines for exercis- 
ing the discretion which is very wide and 
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brings in to a large extent objectivity to 
the transport authority in exercising 
their discretion while granting or refus- 
ing the permit. It does not, however, 
mean that their overall discretion con- 
ferred on them under Section 47 (1) is 
completely taken away by enacting Rule 
212. Both Rule 212 and Section 47 (1) 
shall have to be kept in view while de- 
ciding the applications. The apprehension 
that if transport authorities are permit- 
ted to consider matters germane to Sec~ 
tion 47 (1) over and above Rule 212, their 
discretion will degenerate into arbitrari« 
ness is not justified. Whenever the trans- 
port authorities are deviating from the 
path mapped out by Rule 212, they have 
to give reasons. And if in any case such 
a deviation was not warranted, the order 
can always be set aside in appeal or in a 
proceeding under Art. 226 of the Consti« 
tution, It would, however, be erroneous 
because of such apprehension of abuse of 
discretion to lay down that the transport 
authorities must in all cases exercise 
their discretion only within the four cor- 
ners of Rule 212 and not to have any re- 
gard to Section 47 (1) of the Act. Thus 
the provisions are mutually supporting 
and in fact Rule 212 supplements S. 47 
(1) and does not curtail its operation. 
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GOPAL RAO EKBOTE, C. J.:— This 
batch of cases raises a point regarding the 
construction of Rule 212 of the Andhra 
Pradesh Motor Vehicles Rules in its re- 
lation to Section 47 (1) of the Motor Ve~ 
hicles Act. 

2. Facts do not matter much þe- 
cause any answer to the question refer- 
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red to us does not depend upon the facts 
of any of these cases. The learned Judges 
who have referred the maim case to us 
thought that ‘there is conflict of views 
between Division Benches of this Court 
as to the scope and application of R. 212 
of the Motor Vehicles Rules vis-a-vis 
Section 47 (1) of the Motor Vehicles Act’. 
Although the order of reference does not 
expressly say as to on what point there is 
a conflict, on a reading of the whole 
order of reference the learned Judges 
seem to take the view that the opinion 
expressed in C. Narasa Reddy v. Govern- 


. ment of Andhra Pradesh (1970-2 Andh 


WR 20) by Chinnappa Reddy, J. accords 
with the view taken by the learned 
Judges who referred the case and which 
they had expressed in W. A. Nos. 50 and 
51 of 1969 but it does not accord with 
the view taken subsequently by the other 
Division Bench in W. A. No. 4 of 1968. 
The learned Judges seem to say that 
while their view was that if considera- 
tions other than those mentioned in Rule 
212 are allowed to prevail which consi- 
derations are taken into account under 
Section 47, then the very object of the 
rule would be defeated and any latitude 
in that behalf would clothe the transport 
authorities with arbitrariness, the view 
expressed in W. A. No. 4 of 1968 and fol- 
lowed by Parthasarathi J. in the instant 
case was that since the application for 
the grant of permit ultimately has to be 
decided under Section 47 (1) of the Act, 
apart from matters which have to be 
taken into account mentioned in Rule 
212, due regard shall have to be paid to 
the matters mentioned in Section 47 (1) 
(a) to (f). It is because of this supposed 
conflict that the case has been referred 
to a Full Bench. The other cases were 
also referred because the same question 
was stated to have been involved in these 
cases. 

Now Section 47 in so far as it is relevant 
reads: 

(1) A Regional Transport Authority 
shall, in considering an application for a 
stage carriage permit, have regard to the 
following matters, namely:— 

(a) the interests of the public gene- 
rally, 

(b) the advantages to the public of 
the service to be provided including the 
saving of time likely to be effected there- 
by and any convenience arising from 
journeys not being broken; 

(c) the adequacy of other passenger 
transport services operating or likely to 
operate in the near future, whether by 
road or other means, between the places 
to be served; 

(d) the benefit to any particular loca- 
lity or localities likely to be afforded by 
the service; 
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(e) the operation by the applicant of 
other transport services, including those 
in respect of which applications from him 
for permits are pending; 

(f) the condition of the roads includ- 
ed in the proposed route or area: 
and shall take into consideration any re- 
presentations made by persons already 
providing passenger transport facilities 
by any means along or near the proposed 
route or area, or by any association re- 
presenting persons interested in the pro- 
vision of road transport facilities recog- 
nised in this behalf by the State Gov- 
ernment, or by any local authority or 
police authority within whose jurisdiction 
any part of the proposed route or area 


_ lies: 


Provided that other conditions being 
equal an application for a stage carriage 
permit from a co-operative society regis- 
tered or deemed to have been registered 
under any enactment in force for the 
time being shall, as far as may be, he 
given preference over applications. from 
individual owners.” 


3. Even a casual reading of this 
section will make it abundantly plain 
that the section is couched in mandatory 
language. It lays down certain matters 
which the Regional Transport Authority 
Shall take into account and pay due re- 
gardto while consideringan application 
for the grant ofa stage carriage permit. A 
reading of clauses (a) to (f) would indi- 
cate that while clauses (a) and (e) are 
more directly relevant at the time of 
considering the applications under Sec- 
tion 57 (3) of the Act for the grant of 
Stage carriage permit, clauses (b), (c), (d) 
and (f) are more relevant while the Re- 
gional Transport Authority decides to 
limit the number of stage carriages gene- 
rally or of any specified type for which 
stage carriage permits may be granted 
under sub-section (3) of Section 47. That 
sub-section also directs the Regional 
Transport Authority to have regard to 
the matters mentioned in sub-section (1). 
Thus the matters mentioned in sub-sec- 
tion (1) have to be considered at two 
Stages, one for the purpose of limiting 
the number of stage carriages under sub- 
section (3) and the other at the time 
a oe the grant of such 
permit are considered under Secti 
(3) of the Act. eee os 


4. It would immediately be seen 
that although the section is Wide in its 
scope and comprehensive in its effect yet 
it is not exhaustive. Although without 
taking Into consideration these matters 
which are mentioned in Section 47 of the 
Act, the Regional Transport Authority 
would have no jurisdiction to issue or 
refuse a permit, yet the section does not 
in terms exclude, from consideration, 
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other matters which are germane to the 
question which falls to be decided. See 
M. Ramayya v. State, (AIR 1952 Mad 
200) (quoting with approval the observa- 
tion of Subba Rao J. made in the unre- 
ported decision in W. P. No. 167 of 1951), 
Ram Prasad v. Chief Commissioner, (AIR 
1956 Ajmer 41); Dholpur Co-operative T. 
& M. Union v. Appellate Authority, 
(AIR 1955 Raj 19) and Ghouse Miah v, 
R. T. A.. Cuddapah. 1963-1 Andh WR 77 
= (AIR 1963 Andh Pra 263). 


5. What is thus plain is that this 
section is not a complete code by itself 
and the matters mentioned in clauses (a) 
to (f) are not exhaustive. Other matters 
which are germane to the grant or refu- 
sal of permit can also be considered. The 
hands of the Regional Transport Autho~ 
rity are not tied down to the considera- 
tions of those matters alone which are 
mentioned in clauses (a) to (f), The Gov- 
ernment may even frame rules under 
which some factors other than those men- 
tioned in the section which in a way may 
fal under clause (a) can be taken into 
account while determining the applica- 
tions under Section 57 (3). 

6. . It would be seen that clause 
(a) is worded in a general way. When it 
speaks of ‘public interest in general’ it 
means the interest of the travelling pub- 
lic for whose convenience and to meet 
whose needs, stage carriages are provid- 
ed. Since the words ‘the interest of the 
public generally’ are designedly used in 
a broad way, no narrow and technical 
construction should be applied. In issu- 
ing permits the duty of the transport au- 
thorities is thus made subject to the over- 
riding condition that every thing should 
be done to confer the maximum benefit. 
upon the travelling public i.e., the pub- 
lic utilising the particular route, area or 
rezion for which the permit is being 
granted. Thus this is the paramount con- 
sideration and must have to be given pre- 
cedence over all other considerations. 
What is plain is that the interests of the 
public have been treated as paramount 
over the interest of the operators. who 
are likely to be affected to a certain ex- 
tent. Various considerations therefore 
will arise and competing claims will have 
to be taken into account, They will have 
to be weighed and balanced in order to 
determine as to where the best interest 
of the public lies. It is not possible nor 
it is desirable to lay down the various 
matters which may fall within the pur- 
view of the term public interest. When 
the Legislature has thought it fit to use 
a wide phrase designedly it will be 
against the intention of the legislature 
if the courts are to enumerate certain 
limited factors which alone should be 
considered. under clause (a) of Sec. 47 (1). 
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Where Parliament has feared to tread 
it would not be proper for the 
Courts to rush in. Likewise no delegated 
legislative authority would be competent 
to lay down by rules specific matters 
which alone can be taken into account 
under the head of public interest disre- 
garding other factors which legitimately 
fall within the ambit of clause (a). The 
Rule-making authority thus cannot nar- 
row down the scope of clause (a) which 
as seen above has been designedly kept 
wide. Any such attempt would amount 
to fly in the face of Section 47 (1) and 
would not be justified. When Section 47 . 
Says that the Regional Transport Autho- 
rity shall have regard to all those factors, 
it means only one thing and that is it is 
bound to take into account all those 
matters and not omit from its considera- 
tion any matters mentioned therein or 
omit such factors from being taken into 
account which are germane to clause (a). 


7. As seen already the scope of 
clause (a) is very wide. Nevertheless the 
Government is competent to make rules 
under Section 68 of the Act for the pur- 
pose of carrying into effect the provisions 
of the relevant chapter, Such rules may 
validly lay down some of the important 
relevant factors which come within one 
or the other clauses of Section 47 (1) so 
that to an extent the discretion which is 
widely conferred be regulated with a 
view to bring about certainty, equality 
and consistency in the orders of the Re- 
ginoal Transport Authority.. In other 
words, the Regional Transport Authority 
can be required to exercise the discretion 
on certain well-accepted lines. That, how- 
ever, would not mean that the rules can 
be so framed as to eliminate all other 
considerations which fall within the am- 
bit of Section 47 (1). It is well recognised 
that a free discretion is apt to degenerate 
imto arbitrariness. In order therefore to 
keep the exercise of discretion within 
control, it may be permissible to frame 
certain rules. But the overriding effect 
of Section 47 can hardly be ignored. 


g. It is in this setting of Section 
47 that we have to examine Rule 212. 
Rule 212 is long and somewhat oddly 
structured. References to sub-rule and 
clauses made are misleading. Even a 
trained lawyer finds it difficult to make 
an accurate reference to a sub-rule or a 
clause. They could have been with profit 
simplified. 

9, That rule lays down guiding 
principles to be observed while granting 
or refusing of a stage carriage permit, 
The rule has in all five sub-rules. The 
first sub-rule relates to the classification, 
preference and screening of the appli- 
cants. The second sub-rule relates to the 
variation or extension of route. The third 


+ 
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relates to the grant or refusal of addi- 
tional trips or change of timings. The 
fourth sub-rule relates to the suspension 
or cancellation of stage carriage permit 
by way of punishment and sub-rule (5) 
pertains to a direction that orders passed 
shall be accompanied by a tabular state- 
ment of facts of marks. We are in this 
case not concerned with sub-rules (2) to 
(5) both inclusive. 

10. Sub-rule (1) has in all five 
clauses, The first clause relates to the 
classification of routes, It classifies them 
into three routes, short, medium and long 
routes. 


11. Clause (ii) then enjoins that 
other things being equal, preference shall 
be given to new entrants in cases of short 
routes. Likewise preference shall be 
given to applicants with one to four stage 
carriages in cases of medium routes. No 
preference is provided for to anyone in 
cases of long routes. 

12. Clause (iii) of sub-rule (1) re- 
lates to what has come to be known as 
screening of the applicants before marks 
are awarded. The word ‘screening’ is no- 
where used but the word ‘disqualified’ 
appears therein and the point is further 
made clear in clause (iv) when it states 
that after eliminating the applicants in 
the manner laid down in clause (iii) the 
marks shall be awarded. These references 
have come to characterise this process as 
‘screening’ disqualified applicants. 


13. Clause (iii) has six sub-clau- 
ses. The clause enacts that the transport 
authority shall, in deciding whether to 
grant or refuse to grant a stage carriage 
permit, have regard to the matters men- 
tioned in six sub-clauses thereof, The 
clause makes it plain that the considera- 
tion of the matters enumerated in sub- 
clauses shall be ‘in addition to those spe- 
cified in sub-section (1) of Section 47.’ 
The clause then enumerates the grounds 
on which an applicant can be screened. 
It is unnecessary for our purpose to de- 
tail them here. 

14. We then come to clause (iv) 
of sub-rule (1). It directs that after eli- 
minating the applicants in the manner 
laid down in clause (iii) marks shall be 
assigned for assessing the different quali- 
fications of the applicants for the grant 
of permits. It has two sub-clauses. 
first (a) pertains to award of marks for 
sector or residential qualification and the 
second (b) relates to the grant of a mark 
for business or technical experience in 
motor transport. Clause {v} then states 
that the applications thus finalised under 
clause (iv) shall then be disposed of ac- 
cording to sub-section (1) of Section 47 
of the Act, 


15. A reading of the said five 
clauses of sub-rule (1) would unmistak- 
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ably indicate firstly that the routes are 
classified in clause (i) largely for the pur- 
pose of determining the preferences to 
be given according to clause (ii). When 
clause (ii) states that ‘other things being 
equal’ preference shall be given as men- 
tioned therein, it can only mean the other 
things postulated by Rule 212. It is clear 
that mo question of preference can arise 
when applicants are being screened. No 
question of things being equal in that 
regard really arises. It is only when after 
the screening process is over marks- are 
awarded according to clause (iv) of that 
sub-rule that the question of ‘other things 
being equal’ can arise. In other words the 
question of preference would arise on the 
grounds mentioned therein in cases where 
marks awarded are equal. There is no 
other possibility of interpreting the said 
words in any other manner. And it must 
be said that no other meaning was sug- 
gested by any one during the course of 
argument. 

16. Secondly clause (iii) of sub- 
rule (1) then lays down the grounds for 
screening the disqualified anplicants. This 
can be said to be the first stage of consi- 
deration of all the applications filed for 
granting permits. It eliminates those ap- 
plicants who are disqualified. Thirdly 
clause (iv) then takes the consideration 
of the remaining applications of qualified 
applicants to the second stage. Marks as 
Stated earlier are awarded to the appli- 
cants on a consideration of their respec- 
tive qualifications. If the marks thus 
awarded are found to be equal, then the 
transport authority shall be required to 
consider whether any preference can be 
given to anyone under člause (ii), if the 
route is such under clause (i) where pre- 
ference can be given. If the matter is not 
capable of being disposed of on the basis 
of preference referred to in clauses (i) 
and (ii) then the third stage of conside- 
ration arises. 


17. It is seen that clause (v) of 
sub-rule (1) categorically directs that the 
applications finalised under clause (iv) 
shall then be disposed of according to 
Section 47 (1) of the Act. It is at this 
third stage that the various matters enu- 
merated in Section 47 (1) shall have to 
be taken into account and then permit 
granted to one of the applicants after 
balancing and weighing the factors each 
against the other. It is not to be under- 
stood that in cases where preference is 
given under clauses (i) and (ii) it would 
mot be necessary to consider matters re- 
ferred to in Section 47 (1). In all cases 
the applications are ultimately disposed 
of under clause (v) of sub-rule (1). In 
other words, they would be disposed after 
having given due regard also to the mat- 
rel mentioned in Section 47 (1) of the 

ct. 
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18. What is plain from the above- 
said analysis of Rule 212 is that the said 
rule nowhere prohibits the consideration 
of matters referred to in Section 47 (1). 
On the other hand it specifically directs 
clause (iii) to have regard to the mat- 
ters mentioned therein ‘in addition to 
those specified in sub-section (1) of Sec- 
tion 47 and further unambiguously di- 
rects in clause (v) that applications shall 
be disposed of according to Section 47 (1) 
of the Act. The rule could not have pro- 
hibited or curtailed in any manner the 
consideration of the matters enumerated 
in Section 47 (1). There is therefore very 
little or no justification whatsoever to 
contend that Rule 212 banishes the con- 
sideration of Section 47 (1). Rule 212 
merely lays down the guidelines for ex- 
ercising the discretion which is otherwise 
very wide and systematised the conside- 
ration of the applications for grant of 
permits. It brings imto a large extent ob- 
jectivity to the transport authority in 
exercising their discretion while deter- 
mining the question of grant or refusal 
of the permit. It does not, however, mean 
that their overall discretion conferred on 
them under Section 47 (1) is completely 
taken away by enacting Rule 212. Both 
Rule 212 and Section 47 (1) shall have 
to be kept in view while deciding the 
applications. The apprehension that if 
transport authorities are permitted to 
consider matters germane to Section 47 
(1) over and above Rule 212, their discre- 
tion will degenerate into arbitrariness is 
not justified. It is clear that whenever the 
transport authorities are deviating from 
the path mapped out by Rule 212, they 
have to give reasons while exercising the 
wider discretion under Section 47 (1) of 
the Act. And if in an individual case it 
is found that such a deviation was not 
warranted, in other words, the discretion 
if improperly exercised the order can al- 
ways be set aside in appeal or in a pro- 
ceeding under Art. 226 of the Constitu- 
tion. It would, however, be erroneous be- 
cause of such apprehension of abuse of 
discretion to lay down that the transport 
authorities must in all cases exercise 
their discretion only within the four cor- 
ners of Rule 212 and not to have 
regard to Section 47 (1) of the Act. That 
will be inconsistent with the plain langu- 
age of Section 47 (1) and Rule 212. Tt will 
amount to practically fly in the face of 
these provisions. It will also imply that 
the rule-making authority by enacting 
Rule 212 ean destroy a mandatory provi- 
sion such as Section 47 (1) of the Act. We 
do not think there is any justification for 
adopting any such approach to these pro- 
visions. They are mutually supporting 
and in fact Rule 212 supplements Sec- 
tion 47 (1) of the Act and does mot cur- 


|tail its operation. 
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19. Let us then see whether any 
of the decisions cited at the bar decide 
anything inconsistent with what is said 
above. 

, 20. The first case to be considered 
is a Bench decision of Basi Reddy and 
Sambasiva Rao, JJ. given in W. A. No. 
64 of 1968 on 8-7-1968 (Andh. Pra.). The 
learned Judges have not in any manner 
held anything contrary to what has been 
Said in this judgment. They held: 
vee eee It cannot be said that the 
guiding principles laid down by the Rule 
alone by themselves should guide the 
R.T.A. in granting or refusing to grant 
permits without any reference to the 
principles laid down in Section 47. Clause 
(v) of sub-rule (1) itself makes the posi- 
tion clear. It categorically declares that 
after finalisation of the applications as 
per the provisions of clause (iv) they 
should be disposed of according to sub- 
section (1) of Section 47. It is thus seen 
that the rule and Section 47 are mutually 
supplemented and are not exclusive.” 


21. The second case to be consi- 
dered is C. Narasa Reddy v. Government 
of Andhra Pradesh. (1970-2 Andh WR 20). 
This is the decision of Chinnappa Reddy, 
J. It is to this decision reference is ela- 
borately made in W, A. 50 amd 51 of 
1969. The learned Judge observed: 


"The Government appears to have 
thought the element of arbitrariness can 
be bamished to a great extent by making 
a statutory rule laying down ‘guiding 
principles’ to be followed in granting 
stage carriage permits.” 


The expression “to a great extent” means 
that the discretion under Section 47 has 
mot been completely taken away but 
regulated. It is true that the learned 
Judge has also observed: 


“It is clear that the matters men- 
tioned in Rule 212 are all considerations 
involving public interest and considered 
by the rule-making authority as more 
important than other matters involving 
uel interest, but not mentioned in the 
rule.” 


It is not however correct to infer from 
this observation that the learned Judge 
assigned a subordinate position to the 
matters enumerated in Section 47 (1) of 
the Act. It is seen from what the learn- 
ed Judge has immediately thereafter ob- 
served that what all he wanted to mean 
thereby was that the matters mentioned 
are meant to receive prior consideration 
before other matters not mentioned in 
the rule cam be considered. This observa- 
tion is in accord with what we have stat- 
ed above that Section 47 (1) read with 
Rule 212 involves a three-tier considera- 
tion of the application, the first two stages 
being under Rule 212. 
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22. It is no doubt true that while 
considering the submission made that ‘if 
the transport authorities feel, in a parti- 
cular case, that there are weightier con~ 
siderations than the matters mentioned 
in Rule 212, then those matters can be 
ignored’ the learned Judge said: 

“If the transport authorities are free 
to do that and if the several considerza- 
tions mentioned in Rule 212 cam be ignor- 
ed whenever the transport authorities 
think it desirable to do so, the very ob- 
ject behind Rule 212 would be frustrated 
and the door will once more be open for 
every kind of arbitrary action.” 

It is mot possible to infer from this obser- 
vation to suppose that the learned Judge 
completely rules out the idea of paying 
due regard to matters mentioned in Sec- 
tion 47 (1). That is plain because the 
learned Judge immediately thereafter 
said that: : 

"In my view, therefore, the provi- 
sions of Rule 212 must be given full effect 
before matters other than those mention- 
ed in that rule can be considered.” 

23. Another observation subse- 
quently made by the learned J udge fur- 
ther strengthens this view. He said: 

ee where several applicants ob- 
tain equal marks choice should be made 
in the manner provided in Rule 212 (1) 
(ii) and the other considerations may be 
piven weight only if a choice cannot be 
made in accordance with Rule 212 (1) 
(ii).” 

24. The learned Judge rejected 
the suggestion that this Court has ex- 


` pressed different views on this question. 


In fact the learned Judge approvingly cit- 
ed several decisions of several learned 
Judges taking the same view. It is thus 
plain that the said decision runs on the 
same lines as discussed by us above. 


25. We then come to the third 
decision of Obul Reddy and Madhava 
Reddy, JJ. given in W. A, Nos. 50 and 51 
of 1969 given on 14-11-1969 (Andh. Pra.). 
The learned Judges observed : 


“The expression ‘other things being 
equal’ occurring in Rule 212 (1) (ii) (b) 
must necessarily refer to matters other 
than those mentioned in Rule 212 (1) (ii) 
(b) i.e. matters unconnected with the 
question whether the applicant possesses 
stage carriage permit.” 

26. We do not think the learned 
Judges meant by those words anything 
more than equality in marks. awarded 
under the said rule. That is what Chinn- 
appa Reddy J. also held in the case cited 
above. 

27. It is true that the learned 
Judges have observed as follows: 

“Even when the rival applicants have 
secured the same marks if other consi« 
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derations than those mentioned in Rule 
212 (1) (ii) (b) are allowed to prevail then 
the very object of the rule would be de- 
feated. Any latitude given to the trans- 
port authorities to say that the rival ap- 
plicants who have secured equal marks 
are not equally placed for the purpose of 
giving preference under Rule 212 (1) (ii) 
would clothe them with the same arbi- 
trariness which it was intended to check 


eee We must therefore hold that Rule 
212 (1) (ii) (b) must be given full effect 
before other matters could be taken into 
consideration.” 


28. This observation would make 
it evident that the learned Judges only 
emphasised that the matters referred to 
in Rule 212 should be considered first, 
That would not mean that they held that 
consideration of matters referred to in 
Section 47 (1) is ruled out for all pur- 
poses. That this is so is clear from what 
they said further down: 


“But we must at the outset point 
that taking inte consideration matters 
mentioned in Rule 212 and determining 
whether or not the several applicants are 
equally placed is not in any way con- 
trary to Section 47 (1). That apart there 
may be some cases where even after ex- 
hausting the procedure prescribed under 
Rule 212 there may be more than two 
applicants who would be entitled to pre- 
ference under Rule 12 (1) (ii) (b) on the 
ground that they are ‘existing operators’, 
as in this case, At that stage other consi- 
derations mentioned in Section 47 (1) 
may yet apply and the requisite number 
of applicants selected for the grant of 
Stage carriage permits.” 


29. In the face of these ecategori-~ 
cal observations which are in complete 
accord with what we have said above and 
which also are in full accord with the de- 
cision in W, A. No. 4 of 1968 dated 29-1- 
1970 (Andh. Pra.) how can it be said that 
there is conflict of views expressed in 
these judgments? It would have been 
clear that all these judgments run on 
identical lines and reach the Same con- 
clusion, 


30. The last case which remains 
to be considered is W. A. No. 4 of 1968 
decided on 29-1-1970 (Andh. Pra.) to 
Which one of us (Hon’ble the Chief Jus- 
tice) was a party. It was not disputed that 
the Said Bench decision approaches the 
question substantially om the lines indi- 
cated in this judgment, 


31. In view of the identity in 
views expressed in all these judgments, 
the learned Advocates appearing for the 
parties had to agree and concede that 
there is hardly amy conflict in these 
judgments. No judgment of any other 
Single Judge was brought to our notice 
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which is said to have taken any different 
view and we are not aware of any such 
discordant view expressed by any Judge 
at this Court. 


32, For the reasons which we 
have given, we would answer the ques- 
tion raised in the order of references, al- 
beit not specifically formulated, as above. 
The cases will now go to a learned single 
Judge or a Division Bench as the case 
may be for final disposal in the light of 
this judgment, Costs of this Court will 
depend upon the ultimate result of each 
case. Advocate’s fee Rs. 100 in each case. 


Auswer accordingly. 
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GOPAT RAO EKBOTE, C. J. AND 
LAKSHMAIAH, J. 
Narsimha, Petitioner v. Production 
Engineer and another, Respondents. 
Writ Petition No. 4071 of 1972, D/- 
8-11-1973, 


Index Note:— (A) Probation of Of- 
fenders Act (1958), S. 12 — Would the 
benefit of S. 12 be available to a person 
who has been released after due admo- 
nition in a case to which S. 3 of the 
Act does not apply? No. 


Brief Note: — (A) Thus where the 
railway servant was found guilty under 
S. 3 (a) of the Railway Property (Unlaw- 
ful) Possession Act, 1966, but was releas- 
ed on admonition applying S, 3 of the 
Probation of Offenders Act, his removal 
from service under Rule 14 of the Rail- 
way Servants (Discipline etc.) Rules, 1968 
was not without jurisdiction. The reason 
is that S. 3 (a) of the Railways Act pres- 
eribes a punishment for a term which 
may extend to five years, while 5S. 3 of 
the Probation of Offenders Act deals with 
an offence punishable with imprisonment 
for not more than two years, Jn result, 
a case under S. 3 (a) of the Railways Act 
caniot be brought under S. 3 of the Pro- 
bation of Offenders Act. As S. 3 does not 


apply, S. 12 also cannot be applied to 
ate a case, (Paras 17, 18) 
Cases Referred: Chronological Paras 


AIR 1969 Andh Pra 371 = (1969) 2 Andh 
WR 506 = 1969 Lab IC 1241, Satya- 
narayana Murthy v. Life Insurance 
Corporation of India 13 

A. Venkataiah, for Petitioner; A. 
Raghuvir, Standing Counsel, for Respon- 
dents. 

GOPAL RAO EKBOTE, C. J.:— This 
is an application filed under Art. 226 of 
the Constitution for the issue of a writ 
bae M S o 
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of certiorari to quash the order of the 
lst respondent dated 5-4-1972 and that of 
the 2nd respondent confirming the same 
dated 1-7-1972. It arises in the following 
circumstances. 


2. The petitioner was employed 
as a Khalasi on 3-12-1952. He was pro- 
moted thereafter on 18-1-1967 as furnace 
man. He was found to be in possession of 
copper wires belonging to the Railway. 
He was therefore prosecuted under Sec- 
tion 3 (a) of the Railway Property (Un- 
lawful) Possession Act, 1966. The trial 
Court found him guilty under the said 
section and sentenced him to wnadergo 
rigorous imprisonment for one month. 
The petitioner therefore filed Criminal 
Appeal No, 126 of 1971. The Chief City 
Magistrate-cum-Addl. Sessions Judge and 
District Magistrate, Hyderabad by his 
judgment dated 19-8-1971 agreed with the 
conclusion of the trial Court that the 
petitioner has committed the offence in 
question. The learned Judge, however, 
considering the fact that the writ peti- 
tioner was a first offender chose to deal 
with him under Section 3 of the Proba- 
tion of Offenders Act, 1958. He therefore 
modified the sentence’ awarded by the 
trial Court and admonished him under 
Section 3 of the Probation of Offenders 
Act and he was thereafter released. 


3. While so, the petitioner was 
removed from service under Rule 14 of 
the Railway Servants (Discipline - ete.) 
Rules, 1968 by the impugned orders. This 
writ petition is filed to question the cor- 
rectness of those orders. 


4, The principal contention of the 
learned Advocate for the petitioner is 
that in view of Section 12 of the Proba- 
tion of Offenders Act the petitioner could 
mot have been removed from service on 
the ground of his conviction under Rule 
14 of the Rules. 

5. In order to appreciate the con- 
tention of the learned Advocate for the 
petitioner, it is necessary to read Rule 14. 
It reads: 

“Notwithstanding anything contained 


in Rules 9 to 13:— 

(i) Where any penalty is imposed on 
a railway servant on the ground of con- 
duct which has led to his conviction on a 
criminal charge; or 
He * 2 * 
the disciplinary authority may consider 
the circumstances of the case and make 
such orders thereon as it deems fit.” 

6. -Rules 9 to 13 relate to the pro- 
cedure for imposing major penalties on 
a due enquiry in a disciplinary proceed- 
ing of the charges against the railway 
servarits. 

7. What is plain is that while under 
Rules 9 to 13, a railway servant can be 
punished for certain charges after a due 
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enquiry into them, Rule 14 permits the 
punishing authority to pass such orders 
as it thinks fit including the punishment 
of removal from service on the basis of 
the conviction of any railway servant on 
a criminal charge. If the authority de- 
sires to remove a railway servant under 
Rule 14 on the ground that he has been 
convicted on a criminal charge, no en- 
quiry is postulated as is the case in a 
proceeding under Rules 9 to 13. 


8. Now Section 3 of the Probation 
of Offenders Act states that when any 
person is found guilty of having commit- 
ted an offence punishable with imprison- 
ment for not more than two years, or 
with fine, or with both, under the Indian 
Penal Code or any other law, and no pre- 
vious conviction is proved against him 
and the Court by which the person is 
found guilty is of opinion that, having 
regard to the circumstances of the case 
including the nature of the offence and 
the character of the offender, it is expe- 
dient so to do, then notwithstanding any- 
thing contained in any other law for the 
time being in force, the court may, in- 
stead of sentencing him to any punish- 
ment or releasing him on probation of 
good conduct under Section 4, release him 
after due admonition. It is relevant to 
notice at this stage whether the prosecu- 
tion of the petitioner under Section 3 (a) 
of the Railway Property (Unlawful Pos- 
session) Act, 1966 can come within the 
ambit of Section 3 of the Probation of 
Offenders Act. Section 3 of the Railway 
Property (Unlawful Possession) Act 1966 
enjoins, that whoever is found, or is prov- 
ed to have been, in possession of any 
railway property reasonably suspected 
of having been stolen or unlawfully ob- 
tained shall, unless he proves that the 
railway property came into his posses- 
sion lawfully, be punishable (a) for the 
first offence with imprisonment for a 
term which may extend to five years, or 
with fine, or with both and in the ab- 
sence of special and adequate reasons to 
be mentioned in the judgment of the 
Court, such imprisonment shall not be 
less than one year and such fine shall not 
be less than one thousand rupees, It is 
not necessary to read clause (b) of that 


section because admittedly the petition~ 


er’s offence was the first offence which 
falls under clause (a) only. 
9. What becomes immediately 


plain is that under Section 3 of the Rail- 
way Property (Unlawful Possession) Act, 
the petitioner could have been sentenced 
to a term which may extend to five years 
or with fine or with both. The question 
therefore is whether to such a case, Sec- 
tion 3 of the Probation of Offenders Act 
is applicable. We have already noticed 
that it is applicable to a case, whether it 
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is under the Indian Penal Code regarding 
any ome or more of the sections referred 
to in Section 3 of the said Act or under 
any other law, only when the offence is 
punishable with imprisonment for not 
more than two years or with fine or with 
both, Any prosecution therefore under 
Section 3 of the Railway Property (Un- 
lawful Possession) Act cannot be brought 
within the purview of Section 3 of the 
Probation of Offenders Act because the 
sentence which can be awarded is more 
than two years or with fine or with both, 

10. In spite of this position of law 
the Chief Magistrate without even look- 
ing into the section applied the provisions 
of Section 3 of the Probation of Offenders 
Act to the facts of the case before him. 
Unfortunately his attention also was not 
drawn that Section 3 would be inapplic-~ 
able to such cases. If that had been done, 
he may not have given the benefit of Sec- 
tion 3 of the Probation of Offenders Act 
to the writ petitioner and released him 
on admonition. We have already noticed 
that he had confirmed the conviction of 
the accused for the offence in question 
and agreed in that behalf with the view 
of the trial Court. 


_, il. It is in the light of this posi- 
tion of law that we have to consider the 
effect of Section 12 of the Probation of 
Offenders Act. It reads: 

l “Notwithstanding anything contained 
in any other law, a person found guilty 
of an offence and dealt with under the 
provisions of Section 3 or Section 4 shall 
not suffer disqualification, if any, at- 
taching to a conviction of an offence 
under such law.” 


, 12. If the petitioner had been 
rightly dealt with under Section 3 of the 
Probation of Offenders Act, there can be 
very little doubt that as a result of Sec- 
tion 12 of the said Act, he could not have 
been removed from service under Rule 
14 of the Railway Rules. If the Railway 
wanted to remove him from service or 
inflict any other punishment, they should 
have followed the procedure laid down 
im Rules 9 to 13 which they did not. 


13. That if the first offender has 
been dealt with under Section 3 of the 
Probation of Offenders Act, then under 
Section 12 he cannot be removed from 
service on the basis of such conviction is 
now firmly settled. See Satyanarayana 
vL Corporation, (AIR 1969 Andh Pra 
371). Narasimham, J. (as he then was) 
speaking for the Division Bench reviewed 
two earlier Madras High Court decisions 
and laid down the proposition as follows: 

"There is a clear distinction between 
dismissing an official for his conduct and 
dismissing an official for his conviction.” 

14. What is plain from the said 
decision is that if the dismissal or remo- 
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val from service flows from conviction, 
then Section 12 of the Probation of Of 
fenders Act prohibits that, But Section 
12 does not fake away the power of the 
punishing authority to deal with the pub- 
lic servant under the ordinary disciplin- 
ary proceedings for the same set of facts. 


15. In view of this position of 
law, we would have ordinarily quashed 
the order because the impugned orders 
are based merely on the conviction of the 
writ petitioner in view of Section 12 of 
the Probation of Offenders Act. 

16. We have, however, to consider 
the effect of the Chief City Magistrate’s 
order approving the conviction on the 
one hand and applying Section 3 of the 
Probation of Offenders Act to the case 
oe it was not applicable on the 
other. 


17. Now, Section 3 of the Proba- 
tion of Offenders Act indisputably dis- 
closes that it confers a aualifieg juris- 
diction upon the courts trying the of 
fences enumerated therein. It is only in 
eases where the offence is one which 
falls within the ambit of Section 3 that 
the offender can be released after due 
admonition. What follows is that if the 
offence did not come within the purview 
of Section 3, the Magistrate would have 
no jurisdiction whatsoever to deal with 
the offenders applying the provisions of 
the Probation of Offenders Act. The ac- 
cused could not have been released on 
admonition in a case to which Section 3 
does not apply. In other words, the Chief 
City Magistrate had no jurisdiction to 
bring a case under Section 3 of the Rail- 
way Property (Unlawful Possession) Act 
within the ambit of Section 3 of the Pro- 
bation of Offenders Act because it pres- 
eribes a punishment of more than two 
years or with fine or with both. Once it 
is found that the Chief City Magistrate 
had no jurisdiction to release the accus- 
ed after due admonition under Section 3 
of the Probation of Offenders Act, what 
follows necessarily is that Section 12 can- 
not apply to such a case. The order of 
admonition under Section 3 was without 
jurisdiction and therefore that part of 
the order of the Chief City Mapistrate 
will have to be held as a nullity. Conse- 
quently the benefit of Section 12 would 
not be available to a person who has been 
released after admonition im a case ito 
which Section 3 of the Probation of Of- 
fenders Act does not apply. We are there- 
fore clear in our minds that in the in- 
stant case, since the administration of 
admonition under Section 3 was without 
jurisdiction, the benefit of Section 12 can- 
not go to the petitioner, 

18. ° If that is so, then the convic- 
tion upheld by the Chief City Magistrate 
remains intact and that is enough for 
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our purpose, What sentence thereafter he 
should have passed is a matter with 
which Rule 14 does not concern itself, 
Rule 14 merely states that a person can. 
be removed or dismissed or any other: 
order passed against him on the basis of 
his conviction. That he was convicted by’ 
the trial Court which conviction was up- 
held by the appellate Court cannot be. 
in doubt, In view of that position, the 
Department was right in relying upon 
Rule 14 of the Railway Rules and remov- 
ing the petitioner from service. 


19. = For the reasons aforesaid, the 
writ petition fails and is dismissed with 
costs, Advocate’s fee Rs 100. 


Petition dismissed, 
{fener 
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{V 61 C 5: 
CHINNAPPA REDDY, J. 

Bhimadas and others, Appellants v, 
P. Kanthamma (died) and others, Res~ 
pondents. 

Second Appeal No. 47 of 1970 and 
C. M. P. No. 7138 of 1973, D/- 7-11-1973, 
against decree of Addl. Dist, J., Srika~« 
kulam in Appeal Suit No. 55 of 1966. 

Index Note: (A) Hindu Succession 
reps (1956), S. 15 (1) & (2) — Interpreta- 

on. 

Brief Note:— (A) Where the Hindu 
female who derived property from her 
parents died intestate, the property de- 
volved upon her children, in absence of 
children upon her father and in default 
of father, upon father’s heirs. Hence sale 
deed executed by the husband of the 
property of female who died intestate is 
invalid. (Para 2) 


N. V. Ranganadham, for Appellants; 
P. Kodandaramayya, for proposed L. Rs, 
of the deceased Plaintiff. 


JUDGMENT :- Defendants 3 to Y 
are the appellants in Second Appeal. The 
3rd defendant purchased the suit pro- 
perty from defendants 1 and 2 under a 
sale deed dated 10-9-1957. The plaintiff 
who died subsequent to the filing of the 
second appeal, claimed that the property 
was inherited by her from her mother 
and sued for cancellation of the sale deed 
executed by defendants 1 and 2 in favour 
of the 3rd defendant and for possession of 
the suit property. According to the case 
of the 3rd defendant, the property ori- 
ginally belonged to defendants 1 and 2. 
The 1st defendant sold the property to 
Janakamma, the mother of the plaintiff 
on 29-4-1946. Jamakamma died in 1950. — 
Before her death Janakamma joined her 
husband, the lst defendant and his bro- 
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ther the 2nd defendant im executing 4 
mortgage over the suit property. The 
mortgagee filed O. S. No. 208/1956 to en- 
force the mortgage. When the property 
was about to be brought to sale the 3rd 
defendant to whom the property had 
been sold in the meanwhile by defen- 
dants 1 and 2 paid off the amount of the 
mortgage and satisfied the decree. The 
2rd defendant claimed that even the ori- 
ginal sale in favour of defendants 1 and 
9 was sham and nominal. The lower 
courts decreed the suit. After the filing 
of the Second Appeal the plaintiff died. 
If her father, the 1st defendant is her 
heir then the second appeal is to be 
allowed since it was the Ist defendant 
that sold the property to the appellants. 
If, om the other hand, the father is not 
the heir but the second wife and the 
second wife’s children of the father are 
the heirs then it is necessary to go into 
merits of the Second Appeal. 


2. Sri N. V. Ranganadham, learn- 
ed counsel for the appellants urged that 
under Section 15 of the Hindu Succession 
Act it was the father that was the heir 
of the plaintiff while Sri P. Kodanda- 
ramayya, learned counsel for the respon- 
dents urged that it was the second wife 
and the children of the father of the 
second wife that were the heirs of the 
plaintiff, Section 15 is as follows:—~ 

“15. (1) The property of a female 
Hindu dying intestate shall devolve ac- 
cording to the rules set out in Sec. 16— 

(a) firstly, upon the sons and daugh- 
ters (including the children of amy pre- 
deceased son or daughter) and the hus- 


(b) secondly, upon the heirs of the 
husband; 

(c) thirdly, upon the mother and 
father; 

(d) fourthly, upon the heirs of the 
father: and 


(e) lastly, upon the heirs of the 
mother, , 
(2) Notwithstanding anything, con- 


tained in sub-section (1): 

(a) any property inherited by a 
female Hindu from her father or mother 
shall devolve, in the absence of any son 
or daughter of the deceased (including 
the children of any predeceased son or 
daughter) not upon the other heirs refer- 
red to in sub-section. (1) in the order spe- 
ecified therein, but upon the heirs of the 
father; and 

(b) any property inherited by a fe- 
male Hindu from her husband or from 
her father-in-law shall devolve, in the 
absence of any son or daughter of the 
deceased (including the children of any 
predeceased son or daughter) mot upon 
the other heirs referred to in sub-section 
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(1) in the order specified therein, but up- 
on the heirs of the husband.” 

Prima facie it appears from Section 15 
(2) (a) as if the father is excluded and 
father’s heirs are made the heirs when a 
female Hindu dies leaving property in- 
herited by her from her father or mother, 
in the absence of any son or daughter of 
the deceased. This is also the view ex- 
pressed by Mulla in his Commentary on 
the Hindu Succession Act at page 842. 
But a little closer examination shows 
that this interpretation is not correct, It 
should be noticed that there can be no 
question of the theirs of the father’ dur- 
ing the lifetime of the father. There can 
be heirs only after a person is dead, Un- 
til he is dead there are only heirs-appa- 
rent. Therefore a reasonable way of 
interpreting Section 15 (2) (a) would be 
to supply what was not intended to be 
omitted. Prof. J. Duncan M. Derrett in 
his ‘Introduction to Modern Hindu Law’ 
Im paragraph 622 says: 

“The exceptions to the general rule 
are motivated by a clear (and traditional) 
desire that property shall not pass from 
family to family merely by a female’s 
death intestate. Where property was in- 
herited by her from her parent or 
parents, it shall mot pass to her husband 
or to her husband’s heirs where she dies 
without children or childrerr of prede- 
ceased children. If such children or 
grand-children survive her there is no 
objection to the husband taking a share 
even in such property, otherwise he is 
excluded, and so are his heirs, and the 
property goes to the ‘heirs of the father’. 
The intelligent reader will at once ex- 
claim, what will happen if the property 
was inherited by her from her mother, 
and her father survives her? Simce the 
section provides that it shall pass to the 
heirs of a person who turns out to be 
alive (and so has no heirs), should it go 
to the Government under HSA. S. 29? 
The answer must be that here we have 
an example of the very rare phenomenon, 
the legislative provision which is absurd 
unless words are added, We are justified 
in reading ‘upon the heirs of the father" | 
as ‘upon the father and in default of the; 
father upon the heirs of the father’ | 
under the maxim of construing ut res 
magis valeat quam pereat.” 

3. I think what the learned pro- 
fessor has said must, in reason, be ac- 
cepted. The second appeal is, therefore, 
allowed. There will be no ordec as to 
costs. Leave granted to the petitioners in 
C. M. P. No. 7138 of 1973 to file an appeal 
under Clause 15 against the judgment in 
the Second Appeal. 

Appeal allowed, 
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(V 61 C 52) 
GOPAL RAO EKBOTE, C, J. AND 
LAKSHMATAH, J. 
Allu Appalaswamy and others, Peti- 
tioners v. Maturi Anjaneyulu and others, 
Respondents. 


Civil Revn. Petn. No. 1145 of 1971, 
D/- 10-10-1973 decided by Division Beach 
on order of reference made by Madhava 
Rao, J. 

Index Note:-— (A) C. P. C. (1908), 
O. 23, R. 1 (1) — Dissolution of partner- 
ship and accounts — Plaintiff withdraw- 
ing/abandoning suit before preliminary 
decree — Must suit be dismissed (and not 
continued by substituting plaintiff)? Yes. 
AIR 1968 SC 111, Followed; Andhra 
Pradesh C. R. P. 2108 of 1963 and C. M. 
A. No, 214 of 1964 decided on 23-4-1970, 
Approved; (1969) 1 APLJ 138, Explained, 

(Paras 7, 10, 14 to 17) 

Cases Referred: Chronological Paras 
(1970) C. R. P. No. 2108 of 1963 and C. M. 
A. No. 214 of 1964, D/- 23-4-1970 = 
Andh. Pra, High Courts Notes 1971, 
Page 134 9, 14 
(1969) 1 APLJ 138, Sriramamurthy vV. 
Rajaiah 9, 12 
AIR 1968 SC 111 = (1967) 3 SCR 886, 
Hulas Rai v. K. B. Bass and Co. 14, 16 
AIR 1934 Mad 337 = 66 Mad LJ 517, 
Seethai Achi v. Meyappa Chettiar 16 


M. Jagannadha Rao, for Petitioners; 
C. Poornaiah, for Respondents Nos. 1 and 
3. 


EKBOTE, C. J.:— O. S, 184/68 was a 
suit filed by the Revision petitioner for 
dis.olution of a partnership and settle- 
ment of accounts. There were in all five 
defendants. They seemed to have fied a 
written statement. Issues were framed. 
Plaintiff was examined as P. W. 1. 

2. It is at this stage on 13-10-1969 
the plaintiff's counsel represented to the 
Court that the plaintiff on the one hand 
and cefendants 1, 3, 4 and 5 on the other 
have arrived at a compromise and that 
the plaini f desires to give up his case 
as against the 2nd defendant. 

3. I. A. No. 1007 of 1969 was filed 
by the plaintiff for recording the com- 
pro tise between the parties excluding 
the 2nd defendant. 

å. The 2nd defendant filed I. A. 
No, 1025/69 under Order 1, Rule 10, C.P.C. 
requesting the court to transpose him as 
the 2nd plaintiff and transpose the plain- 
tif as the 6th defendant. 

5. There was yet another applica- 
tion filed by the Ist defendant I. A. No. 
1026 of 1969. He requested the Court to 
dismis; the suit according to the terms of 
the compromise and direct the 2nd de- 
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fendant to institute a suit to enforce his 
right if any. 

6. The trial Court dismissed the 
2nd defendant’s application i.e., I. A. No. 
1025/69. We are not concerned with the 
reason because nothing turns upon that. 
I. A. 1007/69 was allowed and the com- 
promise was recorded. I. A. 1026/69 also 
was allowed. Specifically, however, the 
Court: did not say that the suit of the 
plaintiff is dismissed as against the 2nd 
defendant as he was given up by the 


_ plaintiff, Nor the trial Court has express- 


ly said that in view of the terms of the 
compromise the plaintiff’s suit stands dis- 
missed as against the other defendants. 


7. Nevertheless, the 2nd defen- 
dant aggrieved by the orders passed by 
the trial Court preferred an appeal to 
the Sub-Court. The Sub-Court allowed 
the appeal and directed the trial Court to 
proceed with the suit and allow the 2md 
defendant to lead evidence even if the 
plaintiff does mot want to proceed with 
the case. This conclusion was based on 
the assumption that in a suit for dissolu- 
tion of partnership all the partners stand 
in the position of the plaintiff and each 
one of them can proceed with the suit as 
he is ultimately entitled to a decree in 
case he is found entitled to it. 


l 8. It is to question the validity of 
this order of the appellate Court that the 
present revision petition. was filed. 


9. When it came before our learn- 
ed brother V. Madhava Rao, J. the learn- 
ed Judge thought that there is a conflict 
between the two decisions of Justice Y. 
Venkateswara Rao, one reported in Sri- 
ramamurthy v, Rajaiah, (1969) 1 APLJ 
138 and the other in C. R. P. No. 2108 of 
1963 and C. M. A. No. 214/64 dated 23-4- 
1970, short noted in Andhra Pradesh 
High Court 1971 page 134. He, therefore, 
referred the matter to a Bench and that 
is how it has come before us. 


10. Now, under Order XXIII, 
Rule 1, C.P.C. at any time after the in- 
stitution of a suit, the plaintiff may, as 
against all or any of the defendants, 
withdraw his suit or abandon part of his 
claim. According to sub-rule (2), where 
the Court is satisfied about the defects in 
the suit, it may, on such terms as it 
thinks fit, grant the plaintiff permission 
to withdraw from such suit or abandon 
such part of a claim with liberty to insti- 
tute a fresh suit in respect of the subject- 
matter of such suit or such part of a 
claim. What follows this provision of law 
is that it is only when the plaintiff de- 
sires to file a fresh suit in respect of the 
same subject-matter or part of it that the 
permission of the Court is required. In 
other cases, the plaintiff is free to either 
withdraw the suit or abandon part of his 
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claim as against all or any of the defen- 
dants. It is only in pursuance of this pro- 
vision of law that the plaintiff abandon- 
ed the suit as against the 2nd defendant. 
It did not require any permission of the 
Court to dismiss the suit as abandoned 
against the 2nd defendant. Even in re- 
gard to the other defendants, although a 
compromise memo was filed, there was 
nothing in the terms of compromise 
which required a decree to be passed by 
the trial Court, In fact the application of 
the lst defendant was that the suit should 
be dismissed in terms of the compromise. 
The recording of compromise would not 
alter the position that what was desired 
by the plaintiff was to withdraw his suit 
without the leave of the Court to insti- 
tute a fresh suit as against all the defen- 
dants excluding the 2nd defendant be- 
cause as against him, the plaintiff had 
already abandoned his claim. In any case, 
the compromise admittedly did mot come 
under Order XXIII. Rule 3, C.P.C. butit 
came only under Order XXIII, Rule 1, 
C.P.C. It is fairly clear that a withdrawal 
under sub-rule (1) may be in any form; 
where the plaintiff enters into a compro- 
mise with the defendants but does not 
communicate the terms of compromise to 
the Court, he is held to have withdrawn 
his suit under sub-rule (1). Similarly, 
where a suit is dismissed at the request 
of the parties on a memo of compromise 
filed, the dismissal operates as a with- 
drawal of the suit under sub-rule (1). 
The result therefore was that although 
the trial Court had not specifically stated 
that the suit of the plaintiff would be 
dismissed in terms of the compromise 
even as against all the defendants other 
than the 2nd defendant, it will be deem- 
ed to have been so dismissed. In that 
view of the matter, it was really unneces- 
sary for the 2nd defendant to go in ap- 
peal, He was perhaps justified in going 
in appeal because of the vague orders 
passed by the trial Court. If the trial 
Court had been a little more careful and 
explicit in its order the litigation which 
proceeded further could have been very 
well avoided. 


11. That being the position of the 
facts, we have now to consider whether 
the order of the appellate Court remand- 
ing the case for trial of the suit as against 
2nd defendant is right in law. It is true 
that the apparent conflict in the said two 
decisions will have to be resolved. 


12. In (1969) 1 APLJ 138, 
kateswara Rao, J. observed :—~ 


“It is of course normally open to a 
plaintiff to say that he does not propose 
to prosecute the suit and withdraw from 
the same in which case the court would 
have no option except to dismiss the suit 
but the instant case is not one such as all 
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the partners including defendants 1 to 3 
are in the position of plaintiffs having re- 
gard to the fact that the suit itself is laid 
for dissolution of a firm and settlement 
of its accounts. It is not only the plaintiff 
but also the defendants that are entitled 
to have their rights, if any, enforced in 
suits for settlement of accounts, dissolu- 
tion of partnership and the like.” 

While making this observation, the learn- 
ed Judge’s attention does not seem to 
have been drawn to any decision of any 
Court. While the learned Judge is perfect- 
ly right in saying that normally it is al- 
ways open to a plaintiff to withdraw a 
suit or abandon a part of his claim ac- 
cording to Order XXIII, Rule 1, C.P.C. 
but the subsequent unqualified observa- 
tion which appears has raised the ques- 
tion as to whether even before the pass- 
ing of a preliminary decree in partner- 
ship suits, the defendants could be said 
to have had a right to continue the suit 
even though the plaintiff desires to with- 
draw the suit under sub-rule (1). The 
learned Judge has not dilated in detail 
upon this aspect of the question at all. 


13. The other. observation is: 


"So, even if the plaintiff should re- 
frain from participating in the suit after 
it is remanded to the trial court, it would 
be open to the first defendant to lead 
evidence to substantiate his case and 
claim such relief as he might be found 
entitled to against the plaintiff.” 

This observation also depends upon the 
question as to whether the first referred 
to observation is wholly correct. 


14. The learned Judge himself 
was comcerned with the same question in 
another case not fully reported, C. R, P. 
No. 2108 of 1963 and C. M. A. No. 214 of 
1964 dated 23-4-1970 (Andh. Pra.), In that 
case, the attention of the learned Judge 
was drawn to several decided cases on 
this question including that of the Sup- 
reme Court reported in M/s Hulas Rai 
v., K. B. Bass & Co., AIR 1968 SC 111. 
After elaborately considering the deci- 
sion, the learned Judge came to the con- 
clusion that in such suits, it is only when 
a preliminary decree is passed that it 
could create rights in all the parties and 
afterwards it will not be open to the 
plaintiff to withdraw the suit as it would 
affect the rights which have accrued to 
the other parties because of the existence 
of the preliminary decree, The learned 
Judge observed: 


“It is therefore abundantly clear that 
unless and until a preliminary decree de- 
claring the rights of the defendant has 
been passed or some such rights have 
accrued im favour of the defendant or are 
acquired by him by means of a compro- 
mise or the like, there cannot be any valid 
objection against the plaintiffs right to 
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withdraw the suit at his pleasure under 
Order XXIII, Rule 1 subject of course to 
the obligation of paying costs to the de- 
fendant if he is so directed by the Court.” 


: 15. Apparently this decision con- 
flicts with the first. If the scope of the 
first decision is confined to oniy cases 
where preliminary decree is passed, then 
there would be mo difficulty in holding 
that both the decisions run on parallel 
lines. On the other hand, if the unquali- 
fied observation of the learned Judge is 
to be interpreted in the light of the facts 
of that case, to mean that even before 
passing of the preliminary decree, the 
plaintiff cannot withdraw his suit, then it 
would certainly be inconsistent with his 
subsequent decision and wrong in law. 
The first decision therefore has to be 
understood in the light of the second de- 
cision and has to be confined to cases 
where the preliminary decree in a part- 
nership suit has been passed. It is only 
in such type of cases that the plaintiff 
would not be at liberty to withdraw his 
suit as the other parties, being in the 
position of plaintiffs can continue the 
suit. Nothing prevents the plaintiffs how- 
ever, from withdrawing or abandoning 
such a suit before a preliminary decree 
is passed. 

16. If the said two decisions are 
understood in the way in which we have 
tried to understand them, then the con- 
clusion drawn by the learned Judge 
would be fully in accord with the Sup- 
reme Court decision in AIR 1968 SC 111. 
In that case it was observed at page 113: 


“The language of Order 23, Rule 1, 

sub-rule (1), C.P.C. gives an unqualified 
right to a plaintiff to withdraw from a 
suit and if no permission to file a fresh 
suit is sought under sub-rule (2) of that 
Rule, the plaintiff becomes liable for such 
costs as the Court may award and be- 
comes precluded from instituting any 
fresh suit in respect of that subject-mat- 
ter under sub-rule (3) of that Rule, There 
is no provision in the Code of Civil Pro- 
cedure which requires the Court to re- 
fuse permission to withdraw the suit in 
such circumstances and to compel the 
plaintiff to proceed with it. It is, of 
course, possible that different considera- 
tions may arise where a set-off may have 
been claimed under Order 8, C.P.C. or a 
counter-claim may have been filed, if 
permissible by the procedural law applic- 
able to the proceedings governing the 
suit.” 
The learned Judges then referred to See- 
thai Achi v. Meyappa Chettiar, AIR 1934 
Mad 337, and quoted a passage from the 
said decision, As there was some mis- 
understanding in regard to that passage, 
the learned Judges clarified the position 
by observing 3: 


A. LR. 


“We do not think, as urged by the 
learned counsel, that the learned Judges 
of the Madras High Court were laying 
down the principle that, in a suit for ac- 
counts, a defendant is always entitled to 
relief in his favour and that the with- 
drawal of such a suit by the plaintiff 
cannot be permitted to terminate the suit. 
In the context. in which that Court ex- 
pressed its opinion about suits for ac- 
counts, it clearly intended to lay down 
that the dismissal of the suit on plain- 
tiffs withdrawal is not to be necessarily 
permitted, if the defendant has become 
entitled to a relief in his favour. But such 
a right, if at all, can in no circumstances 
be held to accrue before a preliminary 
decree for rendition of accounts is pass- 
ed, In fact, in mentioning suits for parti- 
tion and Suits for accounts, the Court was 
keeping in view the circumstances men- 
tioned in the earlier sentence which en- 
visaged that a preliminary decree had 
aaa been passed defining rights of 
parties.” i 


Finally the Supreme Court Said: 


“In any case, we do not think that 
any defendant in a suit for rendition of 
accounts can insist that the plaintiff must 
be compelled to proceed with the suit at 
such a Stage as the one at which the res- 
pondent in the present case applied for 
Withdrawal of the suit.” 


17. Respectfully following the 
Said l decision, we find no difficulty in 
holding that the appellate Court went 
wrong in compelling the plaintiff to con- 
tinue his suit as against defendant No. 2 
although he had categorically abandoned 
the suit as against him. The trial Court 
ought to have therefore dismissed the 
plaintiff's suit as against the 2nd defen- 
dant under Order XXIII, Rule 1, C.P.C. 
As stated earlier, the plaintiffs suit ought 
to have been dismissed as against all the 
other defendants in view of the terms 
of the compromise which was recorded. 
The appellate Courts order therefore 
cannot be allowed to be sustained. 


18. For the reasons given above, 
we would allow the Civil Revision Peti- 
tion and set aside the judgment of the 
appellate Court. We hold the plain- 
tiff’s suit dismissed as against all the de- 
fendants. In view of the circumstances of 
the case, we leave the parties to bear 
their own costs throughout. 


Petition allowed, 


A 
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GOPAL RAO EKBOTE, C. J. AND 
LAKSHMAIAH, J. 
Md. Murthuza Hussain, Appellant v. 
S. V. L. Narayana Rao, Respondent. 
A. A. A. O. No. 18 of 1970, D/- 9-10- 
1973, against the reference made by 
Krishna Rao J., D/- 29-8-1973. 


Index Note:— (A) Civil P. C. (1908), 
S. 60 (1) Proviso, Clause (n) — Arrears of 
maintenance — Attachable. AIR 1960 
Andh Pra 353, Overruled. 


Brief Note:— (A) While the right to 
future maintenance cannot directly be 
attached, mor can that provision be cir- 
cumvented by appointment of a receiver, 
arrears of maintenance after they have 
become due, particularly when they are 
deposited in execution of a decree ob- 
tained by the maintenance-holder, can be 
attached in execution of a decree obtain- 
ed by a third person, against the main- 
tenance-holder. AIR 1960 Andh Pra 353, 
Overruled, (Para 26) 
Cases Referred: Chronological Paras 


(1964) 2 Andh WR 388 = ILR (1966) Andh 
Pra 605, C. Narayana Reddy v. State of 
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(1866) 6 Suth WR 64 (Misc.), Kasheeshu- 
ree Debia v. Greesh Chunder Lahoree 7 


V. Venkataramanaiah, for Appellant; 
K. B. Krishna Murty and K. B. Ratna 
Sastry, for Respondent. 


GOPAL RAO EKBOTE, C. J.:— This 
appeal has come to us on a reference 
made by our learned brother, A. V. 
Krishna Rao, J. by an order of reference 
dated 29-8-1973. The learned Judge has 
given the facts of the case and we do not 
desire to repeat them here. The learned 
Judge thought that the decision of San- 
jeeva Rao Naidu, J. in Official Receiver 
Nellore v. China Venkayya, AIR 1960 
Andh Pra 353 is opposed to several deci- 
sions referred by him. He therefore re= 
ferred the matter to a Division Bench 
and that is how it has come before us. 
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2. The question arising from the 
facts is whether an amount of mainten- 
ance deposited in court in execution of a 
maintenance decreecanbe attached by a 
decree-holder who has obtained a decree 
against the decree-holder in the mainten~ 
ance decree. The answer to this question 
naturally depends upon how we under- 
stand clause (n) of the proviso to S. 60 (1) 
of the Civil Procedure Code. While Sec- 
tion 60 (1) enjoins that the property enu- 
merated in sub-section (1) is liable to at- 
tachment and sale in execution of a de- 
cree, the proviso says that the particulars 
mentioned in the proviso shall not be 
liable to any attachment or sale. Clause 
(n) of the proviso reads: “(n) a right.to 
future maintenance.” 

3. The contention based upon 
these words by the appellant was that a 
right to future maintenance continues 
even after the amount of maintenance 
has become due or is deposited in execu- 
tion of the maintenance decree. Im sup 
port of that contention he sought to rely 
upon the decision of AIR 1960 Andh Fra 
353 (supra). 

4, Before we examine the cases 
cited to us, we would like to say that 
under clause (n) of the proviso to Section 
60 (1), C.P.C. the judgment-debtor’s right 
to future maintenance alone cannot be 
attached in execution of a decree. The 
reason for that is obvious. As the right to 
future maintenance is a personal right, it 
is always considered to be in accordance 
with public policy that such a right, 
which is generally created for the main- 
tenance or tne personal enjoyment of the 
grantee, ought to be made not only ir- 
alienable but unattachable. 


5. Section 6 (dd) of the Transfer 
of ‘Property Act accordingly states that 
“A right to future maintenance, in what- 
soever manner arising, secured cr deter- 
mined, cannot be transferred.” That pro- 
vision is also based on the same principle 
as stated above. Even for purposes of 
that provision a right tc arrears of main- 
tenance has been considered not to fall 
within the purview of the said clause. 


6. Under Section 60, C.P.C. also a 
distinction must be made between a right 
to future maimtenance and arrears of 
maintenance which have become due. 
While a right to future maintenance is a 
prospective right of a personal character, 
arrears of maintenance after they became 
due, are a debt which has become cue 
and the relationship of the parties 
changes im regard to such amount and the 
relationship becomes that of creditor and 
debtor. Section 60 (1), clause (n) to the 
proviso therefore does not prevent the 
attachment of arrears of maintenance 
which have fallen que. What follows is 
that prospective right of maintenance in 
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future is not only inalienable but un- 
attachable. But when some amount in 
pursuance of such a right becomes due, 
it becomes attachable because to such a 
case clause (n) of the proviso would not 
apply. If this distinction is borne in mind 
then the case of the decree-holder in the 
Instant case should be considered far 
better than a case where the amount of 
maintenance had become due. Because, in 
the instant case after the amount had 
become due it was deposited to the credit 
of the decree-holder in the maintenance 
decree. The moment such amount is de- 
posited in court to the credit of the de- 
cree-holder it became the property of the 
decree-holder and it can, without any 
objection, be attached by another decree- 
holder who obtained a decree against 
such a person. We are fortified in our 
view by the following decisions, 


7%. As early as in Kasheeshuree 
Debia v. Greesh Chunder Lahoree, (1866) 
6 Suth WR 64 (Mise) a Bench held, 
“Arrears of maintenance are liable to at- 
tachment in execution of a decree, al- 
though the right to future maintenance 
is not so liable.” 


8. In Hoymobutty Debia v. Ko- 
roona Moyee Debia, (1866) 8 Suth WR 41 
(Civil) the Bench reiterated the view and 
said: “Arrears of maintenance are cap- 
able of being attached as a debt due to 
a widow in execution of a decree against 


her.” 
9. Asad Ali Molla v. Haider Ali, 
(1911) ILR 38 Cal 13 takes the same view. 


10. In Province of Orissa v. Ven- 
kata Rangamma, AIR 1950 Orissa 220 the 
Bench observed: “The prohibition against 
attachment in respect of maintenance ap- 
plies only to future maintenance and not 
to arrears of maintenance.” 


11. Let us examine whether AIR 
1960 Andh Pra 353 (supra), on which reli- 
ance was placed, decides anything con- 
trary to what we have said above. San- 
. jeeva Row Nayudu, J. in that case said:— 


“The mere fact that future mainten- 
ance accrues by lapse of time and be~- 
comes, as it were, maintenance due, 
would not become liable for attachment, 
as what is exempted under the Civil Pro- 
cedure Code is property or right. Merely 
because that right develops into a claim, 
to say that that claim is subject to at- 
tachment, would undoubtedly have the 
result of defeating the very purpose of 
granting exemption under the section. 
The principle on which exemption is 
granted in regard to the rights of future 
maintenance is that a person who is de- 
pending on that right for her mainten- 
ance should not be deprived of that main- 
tenance, as such deprivation would result 
in starvation. The general policy under- 
lying exemption in Section 60 clearly 
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indicates the anxiety on the part of the 
legislature to ensure a certain minimum 
income or property to the person con- 
cerned, so as not to interfere with what 
is needed for his existence in this world.” 


` 12. With great respect to the 
learned Judge we find it very difficult to 
agree with this conclusion. While we 
agree that the principle underlying clause 
(n) of the proviso to Section 60 (1), C.P.C. 
is based upon public policy, as stated by 
us supra, it does not necessarily follow 
that the right to future maintenance 
would continue to apply to a case where 
it has materialised and has been quanti- 
fied and deposited towards satisfaction of 
a decree of maintenance. We are unable 
to agree with the view that what is ex- 
empted under the Civil Procedure Code 
is some property or right. What is ex- 
empt from attachment is right to main- 
tenance in future but not the arrears of 
maintenance which had become due in 
pursuance of such a right. The distinction 
as and has to be always borne in 
mind. 


13. C. Venkataraju v. T. Sathiraju 
1954-2 Mad LJ 324 is another decision to 
which our attention was invited, Sanjeeva 
Row Nayudu, J. dissented from the said 
decision, In that decision, Mack, J. held 
that “Everything would depend upon the 
meaning of the word ‘maintenance’ that 
is, what in the opinion of the executing 
court is, in the circumstances of the case, 
a reasonable maintenance”. “I can myself 
see no impediment in restricting the ex- 
emption in Section 60 (1) (n) to mainten- 
ance pure and simple and anything, 
which, im the opinion of the executing 
court, is in excess of maintenance not 
being exempt from attachment.” 


14. Reliance for that view was 
placed on Rajindra Narain Singh v. Mi. 
Sundar Bibi, AIR 1925 PC 176. The learn- 
ed Judge conceded the position that 
“there is a difference between selling a 
right to future maintenance and attach- 
ing such maintenamce when it becomes 
payable, which. is out of the category of 
future maintenance.” The learned Judge 
categorically said: “The type of cases 
where a maintenance allowance is sought 
to be attached or a portion of it as it 
falis due, as it appears to me, is not at- 
tachmemt of a right to future mainten- 
ance covered by Section 60 (1) (n).” 


15. We would seem to part com- 
pany with the learned Judge when he 
said: “It is analogous to the attachment 
of salary or allowance pavable to Gov- 
ernment servants under Section 60 (1) (n) 
whose salaries upto the first’ Rs. 100 and 
one-half of the remainder are exempt 
from attachment, In this category of 
cases, a portion of the salary which is 
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not exempt, becomes attachable, when it 
is payable under procedure specifically 
provided by Order 21. Rule 48. I am my- 
self umable to see how a maintenance 
amount, when it becomes payable, can 
fall into the category of a right to future 
maintenance and total exemption claim- 
ed on this footing.” The learned Judge 
then observed: “It is for the executing 
court on the facts of each case to deter- 
mine how much of an allowance should 
be made attachable having regard to-the 
circumstances of each case.” 


16. What follows, therefore, is 
while we agree with the learned Judge 
that arrears of maintenance are attach- 
able, we find it difficult to agree with 
him that only that portion of the arrears 
is attachable which is considered reason- 
able by the executing court. The words 
of Section 60 (1) proviso do not warrant 
any such exclusion. It may be that in the 
case of salary and allowance a portion of 
it has been expressly declared to be un- 
attachable. The legislature if wanted to 
give similar treatment would have speci- 
fically provided so in regard to arrears of 
maintenance. The very fact that the 
Legislature had not thought fit to so pro- 
vide would clearly :indicate that such 
arrears of maintenance after they become 
due are considered to be a debt due toa 
the maintenance-holder and like any 
other debt it can be attached in execution 
of a decree against the maintenance- 
holder. ao 


17. AIR 1925 PC 176 (supra) was 
a case which held that although the right 
of maintenance is in point of law mot at- 
tachable and not saleable under Section 
60, the proper remedy lies, in fitting case, 
in the appointment of a Receiver for 
realising the rents and profits of the pro- 
perty paying out of the same a sufficient 
and adequate sum for the maintenance 
of the judgment-debtor and his family, 
and applying the balance. if anv. to the 
ase of the judgment-creditor’s 
ebt. 


18. This view of the Privy Coun- | 


cil has not been approved of by the Sup- 
reme Court in Union of India v. Smt. 
Hira Bebi, AIR 1952 SC 227. This deci- 
sion in effect had decided that what can- 
mot be done directly under Section 60 (1) 
proviso should not be allowed to be done 
indirectly. The said Supreme Court deci- 
sion supports the view which we have 
taken when it says: “This conclusion does 
not, however, apply to the arrears of 
salary and allowance due to the judg- 
ment-debtor as they stand upon a dif- 
ferent legal footing. Salary is not attach- 
able to the extent provided in Section 60, 
Civil P. C. clause (1), but there is no 
such exemption as regards arrears of 
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salary.” The same principle would apply 
to the case of arrears of maintenance. 
19. Following the abovesaid Sup- 
reme Court decision a Bench of this 
Court in C. Narayana Reddi v, State of 
a Pradesh, (1964) 2 ‘Amdh WR 388 
e 3 


“The prohibition against attachment 
of a right to future maintenance is based 
on grounds of public policy. The inter- 
diction under Section 60 (m), Civil Proce- 
dure Code, being absolute, to allow the 
Government to reach the fund by means 
of the appointment of a receiver would 
be to circumvent the statute. Therefore 
execution should not be levied against 
the said right even by the appointment 
of a receiver which would be to allow 
the judgment-creditor to do indirectly 
what he cannot do directly.” 


- 20. The result of the foregoing is 
that while the right to future maintex- 
ance cannot directly be attached, nor can 
that provision be circumvented by ap- 
pointment of a receiver, arrears of main- 
tenance after they have become due, per- 
ticularly when they are deposited in exe- 
cution of a decree obtained by the main- 
tenance-holder, can be attached in exe- 
cution of a decree obtained by a third 
person, against the maintenance-holder. 
We therefore agree with the learned 
Judge, who referred the case to us that 
the decision of the single Judge in AIR 
1960 Andh Pra 353 (supra) was wrongly 
decided. : 


21. For the aforesaid reasons we 
dismiss the appeal with costs. 
Appeal dismissed. 
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Index Note:— (A) Civil P. C., O. 17, 
R. 2 and R. 3 Proviso (Andhra) — Default 
both under R. 2 and R. 3 — Court must 
proceed under R. 2, 


Brief Note:— (A) Thus where there 
is default in producing evidence as well 
as default in appearance, the court must 
proceed under R. 2, It cannot decide the 
suit on merits under R, 3. (Fara 2) 
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ALLADI KUPPUSWAMI, J.:— We 
are of the view that the order of- the 
learned District Judge has to be set aside 
on the simple ground that the order 
ought not to have been made on merits 
in the circumstances of the case. In the 
order itself it is stated that the petition- 
ers were absent and they were not repre- 
sented by any counsel, The learned Dis- 
trict Judge, nevertheless discussed the 
merits of the case and came to the con- 
clusion that the Collector was justified in 
paying at the rate of one rupee per 
square yard and dismissed the petition 
for enhancement of compensation. 


2. Under Order 17, Rule 2 of the 
Code of Civil Procedure, where the par- 
ties or any of them fail to appear, the 
court may proceed to dispose of the suit 
in one of the modes directed in that be- 
half by O. 9 or make such other order as 
it thinks fit. Under Order 17, Rule 3, 
C.P.C? the court may proceed to decide 
the suit forthwith when a party to a suit 
fails to produce evidence or to cause the 
attendance of the witness ete. The pro- 
viso to Order 17, Rule 3 is clear to the 
effect that where there is a default under 
Rule 3 as well as default of appearance 
under Rule 2, the court will proceed 
under Rule 2. Inasmuch as there was a 
default of appearance under Rule 2, the 
court had to proceed under Rule 2 only. 
Under that provision, it could dismiss the 
suit for default under Order 9 or make 
such other order as it thinks fit. Having 
regard to the express provision of Order 


17. Rule 3 proviso, the expression “as it- 


thinks fit’? cannot mean that.the .court 
can decide the suit. This proviso was 
‘ntroduced by way of an amendment on 
27-4-1961, before the order under appeal 
was passed. Even in the absence of the 
proviso before the amendment of Order 
17. Rule 3, it was held by this court in 
M. Agaiah v. Mohd. Abdul Kareem, (AIR 
1961 Andh Pra 201) that where there was 
a default under Order 17, Rule 3 as well 
as a default under Rule 2‘the court should 
oroceed only under Rule 2. The Madras 
High Court also had taken the same view, 
though some other High Courts took a 
different view and held that the court 
can proceed under Order 17, Rule 3 if 
there is material on record to enable the 
court to come to a decision on the merits 
and that otherwise the court should pro- 
ceed under Rule 2. But whatever might 
have been the position before the am- 
endment. it is clear that after the amend- 
ment, the court can only proceed under 
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Order 17, Rule 2. It cannot proceed to 
decide the suit under Order 17, Rule 3, 
as has been done in this case by the court 
below. Having regard to the clear provi- 
sions of the rules and the decisions re- 
ferred to above, the learned Government 
Pleader was not able to support the order 
of the court below. 

3. We therefore, set aside the 
order of the court below. In the view, 
we have taken, it is unnecessary to con- 
sider the other contentions raised by the 
appellants. There will be no order as to 
costs. The C.C.C.A. is allowed and the 
matter remanded for fresh disposal after 
taking evidence. There will be refund of 
court-fees. 

Order accordingly. 
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Teju Singh, Appellant v. Shanta Devi, 
Respondent. 


Letters Patent Appeal No. 141 of 1972, 
D/- 23-7-1973 against the judgment of this 
Court reported in AIR 1973 Andh Pra 51. 


Index Note :— (A) Trade and Merchan- 
dise Marks Act (1958), S. 27 (2) — Suit for 
passing off business name — Onus-of proof 
-—“Qne day Electric Drycleaners” and “only 
1-day Electric Dry-Cleaners” — Whether the 
names are only of a descriptive nature and 
not distinctive? Held on facts that the names 
are not distinctive. 


Brief Note :— (A) The same principles 
which are applied in the case of an action 
for “passing off” the goods are applied in a 
common law action for “passing off” the busi- 
ness name. Where a trader adopts a trading 
name including mere descriptive words of 
common use the Court will not readily assume 
that the use of the said word or name by an- 
other is likely to cause confusion. In such 
a case the plaintiff has to further prove that 
the name has acquired a distinctive meaning 
in connection with the business so that the 


use of.this name by another is likely to deceive 


the public. (Para 4) 


The trade name of the plaintiff was “one 
day Electric Dry-Cleaners” and that of che 
defendants “Only 1 day Electric Dry-Cleaners”’. 
The plaintiff's design was a man carrying a 
coat while the defendant’s design a bird car- 
rying a coat. The defendant had exhibited 
the picture of a lady on the wrappers while 
there was no such picture on the plaintiff’s 
wrappers. Even their sign boards were totally 
different in their design and 2 common man 
was not likely to be deceived. No particulars 
were given as to how plaintiff's words acquir- 
ed a distinctive meaning nor was evidence 
adduced to show that his words had acquired 
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any reputation in the locality so to identify 
the same with the plaintiffs business. So far 
as the possibility of visual deception was con- 
cerned, there was no scope for a customer 
being misled. In the circumstances, the words 
do not indicate any special skill and there- 
fore are only of a descriptive nature and not 
distinctive so as to sustain the passing off 
action. (Case law discussed. AIR 1973 AP 
51, Reversed). (Paras 7, 8, 9) 


Cases Referred : Chronological Paras 

(1958) RPC 161, Brestain v. Try 

(1944) 2 All ER 269 = 61 RPC 133, Office 
Cleaning Services Ltd. v. Westminster 
Office Cleaning Assocn. 

(1907) 2 Ch 312 = 76 LJ Ch Sil, British 
Vacuum Cleaner Co. Ltd. v. New Vacuum 
Cleaner Co. Ltd. 5 

(1899) AC 326 = 68 LJPC 72, Cellular Cloth- 
ing Co. Ltd. v. Maxton and Murray 

(1896) AC 199 = 65 LJQB 381, Frank 
Reddaway and Frank Reddaway and Co. 
Ltd. v. George Banham and George Banham 
and Co. Ltd. 5 


N. Bapi Raju and N. V. Suryanarayana- 
murty, for Appellant; B. V. Subbarayudu and 
A. V. Radhakrishna, for Respondent. 


KRISHNA RAO, J.:— This appeal is 
filed by the defendant under clause 15 of the 
Letters Patent against the judgment of our 
learned brother Sambasiva Rao, J. dismissing 
C. C. C. A. No. 124 of 1970 (reported in 
ate 1973 Andh Pra 51, Teju Singh v. Shanta 

evi). i 


2e The plaintiff filed the Suit O. 5. 
No. 18 of 1970 in the Court of the Chief 
Judge, City’ Civil Court, Hyderabad, for an 
injunction restraining the defendant from using 
ber trade name of business for. recovery of 
Rs. 400/- by way of damages and together 
with other incidental reliefs. The trial Court 
decreed the suit only so far as injunction is 
concerned, but rejected the relief for damages. 
Aggrieved by this, the defendant filed C. C. 
C. A. No. 124 of 1970. The appeal was dis- 
missed by our learned brother holding that 
the plaintiff’s trade name is a distinctive name 
and that irrespective of the question whether 
he acquired any reputation or not, he is en- 
titled to an injunction as the defendant has 
started his business very near the plaintiff 
subsequently and that there is also a likelihood 
of deception or confusion among customers 
with respect to the name adopted by the de- 
fendant. Against the said judgment, the de- 
fendant filed the above appeal. 


3. Before proceeding to consider the 
points raised in this appeal, it is necessary to 
give particulars about the trade names .adopt- 
ed by the rival parties. The plaintiff started 
her business of electric dry cleaning of clothes 
in the year 1965 locating the shop on the 
Kachiguda main road, Hyderabad. The covers 
in which the plaintiff delivers the goods de- 
pict the design of two concentric circles. The 
inner circle contained the figure of a man 
carrying a coat with-the words “8 Hours” 
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shown over his shoulder. 
between the two circles the words “ONE 
DAY SERVICE” are printed. DOWN be- 
low the circle there are the words “One day” 
and down below “Electric Dry-Cleaners”. In 
between the words “One day” the same fi- 
gure of the man with coat in one hand and 
the Words “8 hours” on the shoulder are 
inscribed. The ‘design is printed in black 
over a brown paper cover. The siga beard 
of the plaintiff in front of the shop contains 
the following words “One day Electric Dry- 
Cleaners.” In between the words “One day” 
there is a design of a man carrying a coat 
in one hand and the werds “8 Hours” on 
the other (Vide Exs. A-1 and A-4). On the 
other hand the defendants paper bag con- 
tains the following design 2nd description in 
green colour. There is a bird carrying a 
coat on her beak. On either side of the said 
design there are the words “Give Morning” 
and “Take Evening.” Down below the de- 
Sign we find the following words:— 


“Only -day Electric Dry-Cleaners.” 
Below these words the figure of a lady is 
printed. The sign-board also contains the 
figure of the bird carrying the coat and to 
the left of the bird the figure “1” is put 
and to the right the word “Day” is put in 
broad letters and down below we find the 
words “Electric Dry-Cleaners”. (Vide 
Exs. A4 and A-7). The defendant’s shop is 
located a few yards away the plaintiff’s shop. 


4. On the date of the suit the plain- 
tiff did not register her name or design under 
the Trade-Marks Act. But during the pen- 
dency of this appeal it is stated before us 
that it was registered as trade-mark. But in 
the present case we are not concerned with 
the said marks or as to any cause of action 
based on the said trade-mark. When the 
plaintiff brought the suit it was only a com- 
mon law action for “passing off” the plain- 
tiff’s business name. The scope of an action 
for passing off goods is now too well set- 
tled to require elaborate citation of authori- 
ties. It is a remedy against a false represen- 
tation tending to deceive customers into be- 
lieving that the goods which the defendant 
is selling are really the plaintiff’s. The false 
Tepresentation may be by statements or by 
conduct, i.e., by adopting the distinctive mark, 
name number, design, get-up or appearance 
of another’s goods. The plaintiff may prove 
either an intent to deceive or an actual 
damage and it is enough if he shows that 
the conduct of the defendant was calculated 
or likely to deceive or mislead public. On 
proof of these facts the plaintiff would be 
entitled to an injunction or damages. The 
onus is on the plaintiff to show that his 
goods acquired a reputation among the pub-, 
lic by some distinctive mark, name, etc. The! 
same principles which are applied in the case 
of an action for “passing off” the goods are) 
applied where the name of a person’s busi- 
ness is imitated and passed off by another 
person as his own. It has now been uniform- 
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ly Iaid down as settled rule that either in the 
case of goods or business the plaintiff has 
to show that his mark has become so dis- 
tinctive that the public regard the same as 
belonging to a particular source. The plain- 
tiff has to further prove that the offending 
mark or name is likely or calculated to de- 
ceive and cause confusion among the public 
thereby injuring the plaintiff’s business. It 
Ihas also been held that where a trader adopts 
la trading name including mere descriptive 
words of common use of the Court will 
not readily assume that the use of the said 
word or name by another is likely to cause 
confusion. In such cases it is incumbent upon 
ithe plaintiff to show that the name has ac- 
quired a secondary meaning in connection 
with the goods or business so that the use 
of this name by another is likely to deceive 
the public. 





5. We will now refer to a few deci- 
sions to illustrate the above principles. In 
Frang Reddaway and Frank Reddaway and 
Co., Ltd. v. George Banham and George 
Banham & Co. Ltc., 1896 AC 199 the plain- 
tiff was manufacturing and selling whai is 
known as “Camel Hair Belting”. The defen- 
dant also began to sell belting made of 
camel’s hair in the name of “Camel Hair 
Belting.” It was held that though the name 
was descriptive of the nature cf the goods, 
it had come to be associated with the plain- 
tiffs business and that the defendant should 
adopt some other device to distinguish his 
goods. In Cellular Clothing Company Ltd. 
v. Maxton & Murray (1899) A.C. 326 the 
plaintiff marked his goods as “Cellular 
Cloth” denoting description of the fabric out 
of which the cloth is made. The defendant 
also used the same werd. It was held that 
the word “Cellular” was an ordinary English 
word which appropriately and conveniently 
described the cloth of which the goods sold 
were manufactured and that no relief can be 
granted as there was no proof that the word 
acquired a secondary or a special mean- 
ing so as to denote that the goods 
only belong to the plaintiff. It was held in the 
course of the judgment that no one can acq- 
uire an exclusive right to the use of a word 
or term which is in ordinary use descriptive 
only unless it is further proved that such 
descriptive word acquired a distinctive and 
secondary meaning during course of time. In 
British Vacuum Cleaner Co. Ltd. v. New 
Vacuum Cleaner Co. Ltd., (1907) 2 Ch, 312 
there were two rival companies doing busi- 
ness in the name of “British Vacuum Cleaner 
Co., Ltd.” on the one hand and New Vacuum 
Cleaner Co. Ltd. on the other. It was held 
that the words “Vacuum Cleaner” are only 
descriptive words and that unless there is 
proof of the said words having acquired a 
secondary or distinctive meaning no action 
lies to stop another person from using the 
same description. But it was observed that 
the use of a fancy word stands on a different 
footing, as such word does not relate to the 
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article but the person who makes the article, 
Similarly in Office Cleaning Services Ltd. v. 
Westminster Office Cleaning Association 
(1944) 2 All ER 269 the plaintiff carried 
on a business of cleaning the interiors of of- 
fices and windows in the name of “Office 
Cleaning Services Ltd, ”. The defendant 
carried on a similar business in the name of 
“Office Cleaning Association”. It was held 
therein that in the absence of any fraudulent 
intention the differentiation between the 
words “Services” and “Association” was suf- 
ficient to distinguish the defendant’s business 
from that of the plaintiff and the plaintiff's 
claim should be dismissed. The above autho- 
rities cited by the appellant’s learned coun- 
sel lay down the principle that if a trader 
makes use of a mere descriptive word to de- 
note his business, he cannot claim any mono- 
poly right to the use of such a word. He 
takes the risk of other people using similar 
words. In such a case in order to sustain 
his action he should further establish that 
the said name. though descriptive has acquir- 
ed a secondary or distinctive meaning by 
which the goods or business has come during 
a long course of time to be associated with 
The learned counsel for the respon- 
dent drew our attention te Brestian v. Try 
(1958) R. P. C. 161. That was a case where 
the plaintiff did business as Ladies Hair- 
dressers under the trade name “Charles of 
London” from 1952. The defendant also 
started in 1955 similar business in the name 
of “Charles of London.” It was held on a 
consideration of large volume of evidence 
that the plaintiff acquired a goodwill in his 
business run under the said name and that 
he was therefore entitled to relief against the 
defendant by way of injunction in a modified 
form. This.decision is clearly distinguishable 
on the ground that it was based upon the 
goodwill acquired by a person doing business 
by adopting a proper noun. 


6. The test whether words are des- 
criptive has been laid down in Corpus Juris 
Secundum, Vol. 87 in paras 34 and 35, at 
page 271, as follows:— 


“The true test in determining whether a 
particular name or phrase is descriptive is 
whether, as it is commonly used, it is rea- 
sonably indicative and descriptive of the 
thing intended. In order to be descriptive, 
within the condemnation of the rule, it is 
sufficient if information is afforded as to the 
general nature or character of the articles, 
and it is not necessary that the words or 
marks used shall comprise a clear, complete, 
and accurate description. The meaning 
which should be given is the impression and 
signification which are conveyed to the Pub- 
lic. Whether words or marks claimed as 
trade-marks are descriptive or whether they 
are suggestive or arbitrary and fanciful must 
be decided with respect to the articles to 
which they are applied and the mark must 
be considered as a whole. 
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An exclusive trade-mark must consist 
of seree arbitrary or fanciful term, figure, 
or device, and words or phrases, in order 
to constitute a trade-mark, must be used in 
a purely arbitrary or fanciful way as applied 
to the goods in question. Words or marks 
are arbitrary or fanciful when they do not, 
by their usual and ordinary meaning, de- 
note or describe products to which they are 
applied, but rather come to indicate their 
purposes by application and association.” 


de Turning to the facts of the instant 
case, the plaintiff's case, as set out in the 
plaint is that the name “One Day” is a fanci- 
ful name, that even otherwise it has acquir- 
ed a reputation as a distinctive name belong- 
ing to the plaintiff and that she is entitled 
to the reliefs claimed. The first question for 
determination is whether the words “One 
Day” are of a descriptive nature or whether 
they are fanciful. We do not agree that 
the words are fanciful. Even in the evidence 
the plaintiff stated that the object of using 
the words is only to notify to the nublic 
that the clothes will. be delivered within one 
day. According to us the words “One Day” 
are words of common usage and purely des- 
criptive of the nature of the business. ‘The 
ywords merely signify the time of delivering 
the clothes which were given for washing. In 
other words it is only one of the essential 
conditions of the business, that is to say, thai 
ithe clothes would be delivered back in one 
‘day. The words cannot be taken as indicative 
of any special skill or special process em- 
iployed by the plaintiff in the process of 
‘cleaning the goods. We, therefore, hold that 
the words cannot come under the category of 
a fanciful or distinctive words but they are 
purely of a descriptive nature 


8. The next questien for consideration 
is whether the words “One day” have ac- 
quired any secondary or special meaning in 
connection with the plaintiffs business. On 
this aspect of the case the learned Judge held 
that the plaintiff's trade name being a dis- 
tinctive name, it is no longer necessary to 
prove that the name acquired any reputa- 
tion. Even in the case of a distinctive mark 
when the action is one for a passing off under 
common law, it should be proved that the 
plaintiff established reputation. It is only 
in an action for the infringement of a trade 
mark that the plaintiff can succeed merely 
by proof of ingringement of a mark and 
nothing more. The authorities are clear 
that in the case of a descriptive name the 
plaintiff has to further prove that the words 
acquired a secondary meaning and that the 
plaintiff is associated with the said name. The 
plaintiff has not given any particulars as to 
how the words acquired any such meaning. 
No other evidence has been adduced to show 
that the words “One Day” have acquired any 
reputation in the locality as to identify the 
same with the plaintiffs business. P. W. 2 
has been examined to show that when he saw 
the sign boards of the plaintiff and the de- 
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fendart, he was Iced to believe that the plair- 
tiff and the defendant are the same. He 
Stated that if 2 seryant goes to the snop it 
is difficult for hirn to distinguish one frcm 
the other. 


9, So far as the possibility for visual 
deception is concerned, we have A 
the names and the designs of the plaintiff 
with those of the defendant and we do uct 
see any scope for a customer being misied. 
It is not suggested that the defendant is 
doing business by employing loud speakers 
proclaiming that his business is “One day 
dry cleaning”. The plaintif used the words 
“One day” while the defendant without copy- 
ing the word “One” has adopted the numeral 
“1”. The design also is different. The glain- 
tiff’s design is a man carrying a coat while 
the design of the defendant is a bird carry- 
ing a coat. The designs on the wrappers are 
entirely different. The defendant has exhibit- 
ed the picture of a lady while there is no 
such picture on the plaintiff’s wrappers Even 
the sign boards employed by the two parties 
are totally different in their design and a 
common man is not likely to be deceived. 
When servants are sent, who give the clothes 
for dry cleaning they are generally illiterate 
and they can be directed to distinguish the 
two“ shops by the design employed viz., the 
man for the plaintiff and the bird for the de- 
fendant. If a literate person wants to dis- 
tinguish between the two shops, he can do 
so without any difficulty. There is no allega- 
tion of fraud or deceitful motive against the 
defendant. Assuming that both plaintiff and 
defendant wanted to impress upon the custo- 
mers that they would deliver the goods with- 
in one day, the defendant has taken care to 
insert certain distinguishing marks: such as 
“only” and the figure “1” instead of the word 
“One”, in addition to the difference in the 
symbol, viz. a bird carrying a coat instead 
of a man carrying a coat. We, therefore hold 
that the names in the present case are only 
cf a descriptive nature and not distinctive 
as held by the learned Judge. 


10. It is not necessary for us to con- 
sider whether the definition of the word 
“goods” in the Trade, Marks Act takes in 
the word “Business.” This is not an action 
for infringement of a trademark. It is a 
common law action for passing off in rela- 
tion to the plaintiff’s business. We have al- 
ready pointed out that the rule is well settled 
in England, viz., that the same principles as 
ate applied to actions relating to passing for 
goods equally apply to actions for passing 
off business names. We however wish to 
clarify that the remedies of the plaintiff for 
infringement of a trade-mark are jeft open 
as that is not the subject-matter of the suit. 

11, The appeal is accordingly allow- 
ed. But we direct the parties to bear their 
respective costs throughout. 

Appeal allowed. 
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M/s. Srivenkateswara Constructions and 
others, Appellants v. The Union of India, 
Respondent. 


A. A. O. 574 of 1972, D/- 17-7-1973, 
against order of Ist Addl. Sub. J., Vijayawada, 
D/- 24-10-1972, 


Index Note :— (A) Arbitration Act, Sec- 
tion 34 — Stay of suit — Application for — 
‘Readiness and willingness’ of applicant for 
arbitration — Must it be specifically averred? 
No. 


Brief Note :— (A) The section does not 
at all require any such specific averment. 
What is required is that the Court should be 
satisfied that the applicant was ready and 
willing to proceed to arbitration at the com- 
mencement of the proceeding as also at the 
time of the application. (Para 4) 


Index Note :— (B) Arbitration Aci, S. 30 

— Bias of arbitrator — Dispute between Rail- 
ways and Contractor — General Manager of 
Railways to act as arbitrator or name arbitra- 
tor — General Manager against whom bias 
alleged since refired — Held, there was no 
scope for apprekension of bias on the part of 
succeeding General Manager or his nominee 
though he may be a subordinate, and hence 
contractor could not get rid of arbitration 
agreement. AIR 1967 SC 249 and AIR 1965 
Mad 488, Distinguished; C. M. A. No. 268 
of 1968, D/- 23-4-1970 (Andh Pra), Rel, on. 
(Para 5) 


Index Note :— (O) Arbitration Act, S. 34, 


— Stay of suit — Plaintiff unnecessarily join- 
ing third parties in suit against whom no re- 
lief is claimed — Can stay be refused? No. 
Brief Note :— (C) The plaintiff cannot be 
allowed to defeat the arbitration agreement by 


such a device. (1969) 73 Cal WN 192, 
Followed. (Para 9) 
Cases Referred : Chronological Paras 


(1970) C. M. A. No. 268 of 1968, D/- 23-4- 
1970 (Andh Pra) 5 
(1969) C. M. A. No. 467 of 1966, D/- 18-12- 
1969 (Andh Pra) 9 


AIR 1969 Cal 374, Asiatic Shipping Co. (P.) 
Ltd. v. P. N. Dajakarta Lloyd 7 


(1969) 73 Cal WN 192, Cekop v. Asian Re- 
fractories Ltd. 9 

AIR 1967 SC 249 = (1966) Supp SCR 215, 
Uttar Pradesh Co-operative Federation Ltd. 
v. Sunder Bros. Delhi ` 

AIR 1967 Mad 201 = 78 Mad LW 681, 
N. C. Padmanabhan v. S. Sirinivasan 

AIR 1965 Mad 488 = (1966) 1 Mad LJ 171, 
Union of India v. Coromandel Engineering 
Co. Madras 

AIR 1960 SC 1156 = (1960) 3 SCR 713, 
_Printers (Mysore) (P) Ltd. v. Pothan 
Joseph 7 
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AIR 1960 Bom 292 = 60 Bom LR 509, 
Middle East Trading Co. v. New National 
Mills Ltd. ” 5 

AIR 1956 Nag 61 = 1956 Nag LJ 529, 
Central Hindustan Orange and Cold Storage 
Co. Ltd. v. Sir Brijnath Singhji 7 

AIR 1955 SC 53 = 1955 SCR 862, Anderson 
Wright Ltd. v. Moran and Co. 4 

AIR 1954 Nag 332 = 1954 Nag LJ 616, 
Abdul Quddoos v. Abdul Gani 7 

(1894) 2 Ch 478 = 63 LJ Ch 521, Ives and 
Baker v. Willans 8 

N. Bapiraju and N. V. Suryanarayana 
Murty, for Appellants; A. Raghuveer, Standing 
Counsel, for Railways on behalf of Respond- 
ent. 

KRISHNA RAO, J.:— This appeal is 
filed under Section 39 of the Indian Arbitra- 
tion Act by the plaintiffs in a suit against an 
order of the learned Subcrdinate Judge, 
Vijayawada granting stay of suit in L A. 
No. 1050 of 1972 in O. S. No. 442 of 1971 
under Section 34 of the Indian Arbitration 
Act, hereinafter called “the Act.” 

2. The plaintiffs filed the suit O. S. 
No. 442 of 1971 in the court of the Subor- 
dinate Judge, Vijayawada against the Union 
of India represented by the General Manager, 
South Central Railway, Secunderabad (1st de- 
fendant) and the Andhra Bank Ltd., Vijava- 
wada (2nd defendant), for a decree for Rupees 
1,47,085/- in favour of the ist plaintiff against 
the Ist defendant. There were also other 
reliefs in the suit which will be referred to 
in detail later on. The ist plaintiff is a firm 
carrying on construction works by entering 
into contracts with the Railways. They en- 
tered into several contracts with the Railweys. 
The grievance is that several amounts due to 
them under the contracts have been wrong- 
fully withheld. It was further alleged that 
with respect to one contract the Ist defendant 
committed breach of the contract and that 
the contractor the Ist plaintiff is, therefore, 
entitled to recover the suit claim against the 
Ist defendant. As soon as the suit notice was 
received by the Railways, they filed an ap- 
plication under Section 34 of the Arbitration 
Act stating that the dispute and the claim 
raised in the plaint have to be decided by 
an arbitrator as per the arbitration clause by 
which the contract is governed and that the 
suit should therefore be stayed till the matter 
is decided by an arbitrator. The application 
was resisted by the plaintiffs on the follow- 
ing grounds: (1) The disputes between the 
parties are not covered by the arbitration 
clause. (2) Plaintiffs 2 and 3 are not parties 
to the arbitration agreement.. Hence there _ 
cannot be a partial reference of the disputes 
(3) The appointment of the ` 
General Manager or any other Railway Of- 
ficial of his choice as an arbitrator is opposed 
to principles of natural justice. (4) The suit 
contract was rescinded by the Ist plaintiff 
under the suit notice and with it the arbitra- 
tion clause also ceases to exist. (5) The suit 
involves the determination of intricate ques- 
tions of fact and law which cannot be satis- 
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factorily disposed of by a private arbitrator. 
(6) The names of the persons whom the Gene- 
tal Manager may appoint as arbitrator have 
not been disclosed and hence the provision Is 
opposed to principles of- natural justice. It 
was, therefore, submitted that as the relief 
under Section 34 of the Arbitration Act is dis- 
cretionary the application for stay should be 
rejected. During the course of arguments 
another contention was raised, viz., that the 
Railway officials were guilty of dishonesty 
and fraud. All the pleas raised by the plain- 
tiffs in opposition to the application for stay 
have been negatived by the Court below. 
Agerieved by the order of the lower court, 
the plaintiffs filed this appeal. 


3. In this appeal only three points 
have been raised by the appellants’ learned 
counsel viz., (1) The defendants failed to aver 
in their application that they were ready and 
willing to proceed to arbitration both .on the 
date of the commencement of the suit and 
also on the date of the application, and this 
being an important condition for granting 
relief the application should be dismissed; 
(2) The General Manager in this particular 
case was a party to several letters and corres- 
pondence prior to the suit and he rejected the 
plaintiffs’ claims in the said letters.. He would 
have to figure as a witness at the enquiry 
and hence he cannot be an arbitrator. Even 
if he nominates another official who is neces- 
sarily his subordinate, such official is naturally 
prone to decide in favour of the* General 
Manager; and (3) The 3rd plaintiff is not a 
party to the contract and hence so far as the 
dispute raised by him in the suif is concerned 
it is not covered by the arbitration agreement. 
There cannot be piecemeal reference to arbi- 
tration. Hence this is a case in which the 
matter should not be referred to an arbitrator. 
As regards other points raised before the 
trial Court no arguments have been addressed 
before us. 


4, Taking up the first quéstion for 
consideration, it has to be noted that the 
plea was not raised in the lower Court, nor 
argued at the stage of arguments. One of 
the conditions under Section 34 of the Act 
for granting stay is that the authority before 
whom the application is filed should be satis- 
fied that the applicant was, at the time when 
the proceedings were commenced, and still 
remains, ready and willing to do all things 
necessary to the proper conduct of the arbi- 
tration. In the application filed in the lower 
court it is stated that the petitioner “is ready 
and willing to do all things necessary to the 
proper conduct of the arbitration.” The ob- 
jection raised is that there was no averment 
that the petitioner was also ready and willing 
at the time of the commencement of the suit. 
On this simple ground it is urged that the 
application should be rejected. On a plain 
reading of the provisions of Section 34 of 
the Act, we do not find that there is any 
requirement as to any such specific averinent 
being contained in the application. No doubt 
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if the petitioner makes such an averment, the 
Court may consider the averment before being 
satisfied about its correctness. We do not 
agree with the extreme contention of the 
learned counsel that unless there is a specific 
averment in the petition as regards readi- 
ness and willingness the petition should be 
dismissed. If the objection had been raised 
in the lower court, the petitioner would have 
certainly adduced evidence and satisfied the 
court about the readiness and willingness at 
the commencement of the proceedings. But 
as the objection has been raised before us 
for the first time, the learned counsel for 
the ist defendant relied upon Ex. B-17 dated 
6-12-1971 i.e. a few days before the filing of 
the suit in which the Ist defendant was re- 
plying to a letter of the plaintiff. It was 
Stated therein that the plaintiffs would be 
taking their own risk and incurring unneces- 
Sary expenditure if they rush to a Court and 
the attention of the plaintiffs is drawn to the 
fact that there is a clause in the contract 
providing for adjudication of disputes by arbi- 
tration. It is urged for the Ist defendant that 
this clause implies that the Ist defendant was 
inviting the attention of the plaintiffs to the 
arbitration clause meaning thereby that they 
are prepared to go before the arbitrator and 
advised the plaintiffs not to rush to the court. 
No doubt there is no express averment that 
they are ready and willing for arbitration, but 
in the context in which the said statement is 
made we are inclined to think that the Ist 
defendant was ready and willing for arbitra- 
tion even from the commencement of the pro- 
ceedings. The appellants’ learned ccunsel in- 
vited our attention to the following cases. In 
Anderson Wright Ltd. v. Moran and Co., 
(AIR 1955 SC 53) the provisions of Sec. 34 
of the Act were analysed and it was pcinted 
out that one of the conditions is that the 
Court should be satisfied with the readiness 
and willingness of the defendant at the two 
material points of time. In Middle East Trad- 
ing Co. v. New National Mills Ltd., AIR 1960 
Bom 292 it was observed that the petitioner 
should satisfy the Court about his willingness 
for the arbitration both at the time of the 
commencement of the suit as well as at the 
hearing of the application. In N. C. Padma- 
nabhan v. S. Srinivasan, AIR 1967 Mad 201 
it was held that the petitioner should establish 
readiness and willingness even prior to the 
commencement of the suit. This observa- 
tion goes far beyond the scope of the section 
and we are unable to accept this extreme 
view. But even so we have found from the 
evidence in this case that the Ist defendant 
was ready and willing for the arbitration even 
before the suit. 


5. The second question which has 
been raised is that the General Manager can- 
not figure as an arbitrator. Our attention 
was drawn to a series of correspondence 
which proceeded from the office of the 
Genera! Manager, but signed by some other 
official. The learned counsel for the Railways 
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stated that the objection was not raised in 
this form in the trial Court and if it was so 
raised he would have let in evidence to show 
that the General Manager never knew any- 
thing about the contents of the letters and 
that the subordinate officers were merely put- 
ting their signautres on his behalf. But even 
assuming that the General Manager knew 
about the contents of the said letters it is 
stated by the learned counsel for the Railways 
that the said General Manager one Mr. Lee 
retired from service in February, 1973 and 
that he was succeeded by one Mr. Kaul who 
is now the General Manager. It should be 
noted that the objection based on bias- is per- 
sonal to the particular individual and we can- 
not certainly attribute bias to the present 
General Manager Mr. Kaul. There is, there- 
fore, no force in the contention that the pre- 
vious General Manager was disqualified from 
functioning as an arbitrator. It is then urged 
that when once a General Manager expressed 
an opinion in the letters the succeeding Gene- 
ral Manager also should be disqualified on 
the ground of bias. No authority has been 
cited for this extreme proposition and we are 
unable to accept the same. It is then urged 
that if a subordinate official is nominated by 
a General Manager, there is bound to be de- 
partmental bias as such officers would not dare 
to decide against the department or the Gene- 
ral Manager. This is also an extreme con- 
tention not supported by any authority. The 
learned counsel for the appellants placed 
strong reliance on the judgment of the Supreme 
Court in Uttar Pradesh Co-operative Federa- 
tion Lid. v. Sunder Bros. Delhi, (AIR 1967 
SC 249). It was observed after referring to 
the learned English authorities, as follows: 


“It is obvious that a party may be releas- 
ed from the bargain if he can show that the 
selected arbitrator is likely to show bias or 
by sufficient reason to suspect that he will 
act unfairly or that he has been guilty of con- 
tinued unreasonable conduct.” 


On the facts of the case before the Supreme 
Court it was held that the particular arbitra- 
tor who was a Registrar of the Co-operative 
Societies, had sufficient interest in the transac- 
tion and that, therefore, the matter could not 
be referred to him. In Union of India v. 
Coromandel Engineering Co. Madras, (AIR 
1965 Mad 488) it was held that there was 
reasonable apprehension of bias against the 
arbitrator for it was found as a fact that the 
particular arbitrator was a party to several 
documents in which he had expressed his 
opinion against one of the parties to the 
contract. In view of the fact that the parti- 
cular General Manager Mr. Lee, against 
whom bias was alleged has since, retired, there 
is no scope for any reasonable apprehension 
of bias on the part of the present General 
Manager Mr. Kaul. It is stated by the coun- 
sel for the Railway that when the General 
Manager wants to name another official as 
an arbitrator, a panel of names will be fur- 
nished to the contractor and that it would be 
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open to him to raise his objections against 
any particular individual. In C. M. A. No. 
268 of 1968, D/- 23-4-1970 (Andh Pra) a Divi- 
sion Bench of this Court (Kuppuswami and 
Sriramulu, JJ.) held that where one of the 
parties to the contract, viz. The Superintend- 
ing Engineer became the Chief Engineer, there 
can be no apprehension that an arbitrator 
who is a Superintending Engineer of another 
Circle would act unfairly in favour of his 
superior. It was further observed that in the 
absence of any particular set of facts constitut- 
ing bias a court cannot infer bias merely on 
account of one of the parties being a depart- 
mental superior to an arbitrator. In coming 
to this conclusion, the learned Judges referred 
to the decision of the Supreme Court cited 
(AIR 1967 SC 249) (supra). 


6. Lastly it is urged that the subject 
matter of the suit consists of two parts; one 
in which plaintiffs 1 and 2 as parties to the 
contract are interested and the other in which 
the 3rd plaintiff is interested. In respect of 
two contracts in which the {st plaintiff was 
interested the 2nd defendant bank executed 
guarantee bonds in favour of the Ist defend- 
ant-Railways giving a guarantee for the due 
performance of ihe contracts by the Ist plain- 
tiff. In the plaint it is stated that on account 
of the breach committed by the Ist defendant- 
Railways the Ist plaintiff rescinded one of 
the contracts and with the termination of the 
said contract it is said that the guarantee 
bonds have ceased to exist and that the Ist 
plaintiff is discharged from his obligations 
under the bonds. The 2nd defendant-Bank 
also obtained a counter guarantee bond 2x- 
ecuted by the Contractor (ist plaintiff) and 
the 3rd plaintiff an independent person who 
gave security of her properties to the bank. 
It was, therefore, urged that this bond also 
is not enforceable in view of the fact that the 
Ist defendant committed breach of the con- 
tract. 


7. The main argument of the appel- 
lants’ learned counsel is that when the suit 
really involves adjudication on several matters 
some of which only are covered by the arbi- 
tration agreement, the Court should exercise 
its discretidn and refuse stay. In support of 
this contention the following cases have been 
cited: In Abdul Quddoos v. Abdul Gani, 
(AIR 1954 Nag 332) it was observed that un- 
less the suit refers to the whole of the subject- 
matter referred to arbitration, the section is 
not attracted because the plaintiff will have 
to seek relief in a Civil Court for matters 
which are not referred to arbitration. In that 
case the disputes referred to arbitration only 
related to the settlement of accounts for two 
years i.e., 1946-47 and 1947-48 whereas the 
suit also related to a partnership formed after 
1948 in which the plaintiffs were not partners. 
In that view, it was observed that there was 
no purpose in referring the matter to arbitra- 
tion. In Central Hindustan Orange and Cold 
Storage Co. Ltd. v. Sir Brijnath Singhji, (AIR 
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1956 Nag 61) the principle in the above case 
was followed. That was a clear case where 
the plaintiff claimed two reiiefs, one against 
one set of defendants and another relief in 
the alternative for a decree against another 
set of defendants which was based upon a 
different cause of action. The second set of 
defendants were not parties to the arbitration 
agreement. It was, therefore, held that the 
entire subject-matter is not covered by the 
arbitration agreement and hence not a proper 
case for granting stay. In Printers (Myscre) 
(P) Ltd. v. Pothan Joseph, (AIR 1960 SC 
1156) the present question did not arise for 
consideration; but the court was merely con- 
cerned with the general principle as to ex- 
ercising discretion in granting stay under ‘Sec- 
tion 34. Lastly in Asiatic Shipping Co. (Pvt.) 
Ltd. v. P.-N. Djakarta Lloyd, (AIR 1969 
Cal 374) a creditor filed a suit against the 
principal debtor and the surety. There was 
an arbitration agreement only between the 
creditor and the debtor and the guarantor 
was not a party to it. The Court held that 
the liability of the surety has to be determin- 
ed separately and as he was not a party to 
the agreement the suit need not be stayed. 


8. Let us examine how far the above 
principles can be applied to the facts of the 
present case. A perusal of the plaint makes 
it clear that the reliefs claimed flow from 
a single cause of action and it is specifically 
so stated in paragraph 29 of the plaint. The 
three items of claim as per paragraph 29 of 
the plaint making an aggregate of Rupees 
1,47,085/- are claimed only by the 1st plain- 
tiff-contractor against the 1st defendant-Rail- 
ways, both of whom are parties to the arbitra- 
tion agreement. It is further stated in the 
plaint that the 2nd defendant-bank is a neces- 
sary and proper party though no relief is 
claimed by the plaintiff against the bank. The 
first prayer in the plaint only concerns the 
ist plaintiff and the ist defendant who are 
parties to the arbitration agreement. So far 
as the second prayer (b) is concerned, it is for 
a declaration that the guarantee bonds ex- 
ecuted by the 2nd defendant in favour of 
the ist defendant are inoperative and un- 
enforceable. No separate court-fee is paid by 
the plaintiffs with respect to the declaratory 
relief, This relief is wholly unnecessary hav- 
ing regard to the gist of the plaint. If the 
main question is decided in favour of the 
plaintiffs, viz., that the Railways were guilty 
of breach of the contract, it follows as a 
matter of consequence that the bank guaran- 
tee becomes unenforceable. On the other 
hand, if the ist plaintiff is found to be in 
breach, the bank guarantee becomes enforce- 
able. As prayer (b) is really not an indepen- 
dent one, the plaintiffs have not separately 
valued this relief though a decree for declara- 
tion is asked in favour of all the plaintiffs as 
regards enforceability of the bank guarantee. 
In fact the ist plaintiff and plaintiffs 2 and 3 
executed a counter guarantee bond dated 13-5- 
1969 in favour of the bank in view of the 
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guarantee bonds executed by the bank in 
favour of the Railways. No relief is asked 
by the plaintiffs as regards this bond to which 
the plaintiffs on the one hand and the 2nd 
defendant on the other are parties. It is, 
therefore, clear that the entire subject-matter 
of the suit is ccvered by the arbitration agree- 
ment and we are satisfied that there is no 
independent or distinct subject-matter de hors 
the arbitration agreement which requires ad- 
judication by the Civil Court. Strong reliance 
is placed by the learned counsel on Asiatic 
Shipping Co. (P) Ltd. v. P. N. Djakarta Lloyd, 
(AIR 1969 Cal 374) cited supra. But that 
was a suit filed by the creditor against the 
debtor and the guarantor. Though the liabi- 
lity of the guarantor is cu-extensive with that 
of the debtor it would be open to the guaran- 
tor to raise various independant pleas avail- 
able to him under law to show that noiwith- 
standing the liability of the debtor he might 
be released from the obligation. Hence the 
Court in that case should decide the defence 
of the guarantor separately. But in the pre- 
sent case the suit is filed by the debtor for 
recovery of damages under the contract and 
the guarantor is merely added as a pro forma 
party without claiming any relief against the 
guarantor. It is not open to the Ist defend- 
ant to make any independent claim in this 
suit as against the 2nd defendant and hence 
there is no scope for any adjudication of a 
dispute between defendants 1 and 2 in this 
suit. Hence the Calcutta case does not lend 
any support to the appellants’ contention. In 
Russell cn Arbitration Eighteenth Edition 
(1970) the above principle is stated at page 163 
as follows: 


“It may be desirable to stay proceedings 
as to part only, if only that part is appro- 
priate to be decided by arbitration. x x x 
x Xx Xx X X The court’s exercise of its dis- 
cretion, however, will of course deperd upon 
whether it is convenient to try the different 
parts of the dispute separately. ‘Thus a stay 
will normally be entirely refused where only 
a “subordinate and trifling’ part of the dis- 
pute is agreed to be referred, or where two 
claims one inside and one outside the agres- 
ment turn upon substantially the same facts.” 


One of the illustrations given is Ives and 
Barker v. Willans, ( (1894) 2 Ch 478), a case 
Where stay was granted in spite of the fact 
that a small portion of the claim was not with- 
in the arbitration clause. It is, therefore, 
not an absolute rule of law that in such cases 
Stay should be refused. It is a matter en- 
tirely within the discretion of the court to 
see whether it would reaily result in a conflict 
of decisions between the arbitrator and the 
Court and whether it would be more con- 
ta for the Civil Court to try the entire 
suit. 


9. It often happens that in order to 
circumvent an arbitration clause a plaintiff 
adds some unnecessary parties to the suit and 
in such cases it has been held that the Court 
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can grant stay cf proceedings. In Cekop v, 
Asian Refractories Ltd., ( (1969) 73 Cal WN 
192} it was laid down that a party to an 
arbitration agreement cannot defeat the agree- 
ment between the parties merely by joining 
a third party in the suit against whom no 
relicf is claimed. Following the said deci- 
sion, a Bench of this Court, of which one of 
us (Krishnarao, J.) was a member in C. M. A. 
No. 467 of 1966, D/- 18-12-1969 (Andh Pra) 
held that though the plaintiff added a prayer 
as against an unnecessary defendant who was 
not a party to the agreement it was neverthe- 
less a case for granting stay. We have no 
doubt that this case comes within the last 
principle stated by us. The contractor Ist 
plaintiff can get a decree for the entire amount 
even without impleading the 3rd plaintiff or 
the 2nd defendant. The addition of the 3rd 
plaintiff in the present suit does not introduce 
a different cause of action or a different sub- 
ject-matter at all. This is, therefore a clear 
case where the plaintiffs adopted the ingenious 
devise of bringing in unnecessary parties into 
the arena of dispute, obviously for the pur- 
pose of preventing the ist defendant from in- 
voking the arbitration clause. The learned 
counsel for the appellants contended that the 
joining of the 3rd plaintiff in the suit was 
quite necessary as it is provided under the 
guarantee bond executed by the 2nd defendant 
in favour of the ist defendant that as soon 
as a demand is made by the Government 
the Bank should pay the amount without any 
demur. It is therefore submitted that irrespec- 
tive of any breach on the part of the con- 
tractor the amount becomes payable by the 
bank to the Government. But the plaint again 
proceeds on the footing that the enforcement 
of the bonds is only a consequence of the 
main question as to who committed the breach. 
A perusal of the guarantee bond Ex. B-14 
does not show that the amount should be 
paid merely on demand. It says that the 
amount should be paid on demand only by 
reason of a breach by the contractors. Hence 
the question whether breach was committed 
by the contractor or not is a collateral fact 
which has got to be adjudicated either by the 
arbitrator or by the Court. It is, therefore, 
clear from the very guarantee bond executed 
by the bank in~favour of the Government 
that the question of demand and payment 
arises only in case of breach and not simply 
on a demand, for the- demand arises only 
when a breach is established. There is, there- 
fore, no independent cause of action for the 
3rd plaintiff to join-in this suit and as we 
have already pointed out there was no relief 
sought with respect to the guarantee bond 
daied 13-5-1969 executed by the plaintiffs in 
favour of the 2nd defendant. 


10. We, therefore, reject all the con- 
tentions raised by the appellants. This ap- 
' peal is accordingly dismissed with costs. . 

l Appeal dismissed. 


5. S. R. & G. O. Mill v. State (Ekbote C. J.) 


À. I. R. 
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(V 6i C 57) 
GOPALRAO EKBOTE, C. J. AND 
CHENNAKESAV REDDY, J. 


Sri Saibaba Rice and Groundnut Oil Mill 
Jaggayyapet, Appellant v. State of Andhra 
Pradesh and otbers, Respondents. 


Writ Appeal No. 488 of 1973, DJ- 17-7- 
1973 against judgment of this court in W. P.- 
No. 3567 of 1973, DJ- 4-7-1973. 


Index Note :— (A) Constitution of India, 
Art. 226 — Writ Petition — Dismissal at the 
admission stage — Other party not heard — 
No direction to authorities should be given. 

(Paras 1, 2) 

N. V. S. R. Gopalakrishna Charyulu, for 
Appellant; 4th Govt. Pleader, for Respondents, 

EKBOTE, C. J. :— While dismissing the 
writ petition at the admission stage, the learn- 
ed Judge gave the following direction: - 


“Suffice it to direct that the ‘163’ bags 
of cholam seized by the respondents Nos. 3 
and 4 from the lorries of the petitioner may 
be sold by the Government in accordance 
with the rules and the price so realised may be 
given to the petitioner on furnishing security 
for that value. With this direction, the writ 
petition is dismissed.” 


Admittedly this direction was given without 
hearing the other side. It is time and again 
pointed out by this Court that when the writ 
petition is dismissed, no direction can be given. 
It creates a very embarrassing position.. Since 
the writ petition is dismissed, the authority 
which is directed to act in a particular way 
can with impunity flout the direction, and this 
Court will not be able to take any contempt 
proceedings. 
against any authority, the elementary require- 
ment is to hear the other side before any 
such direction is given. If that principle of 
natural justice is violated, it is now fairly 
settled that the direction becomes void. In 
view of that legal position the authority to 


whom the direction is given can disregard it 


with impunity and without being held responsi- 
ble for such violation. It is therefore always 
advisable to avoid giving directions, when the 
writ petitions are dismissed at the admission 
stage and without hearing the other side, 
which is likely to be affected by such direc- 
tion. 


2. On ‘merits of the case, we agree 
with the learned Judge that there are disputed 
questions of fact which have to be decided 
first by the primary authority. The petitioner, 
the moment the jawar was seized and the 
cholam was requisitioned, came to this Court 
without approaching the appropriate autho- 
rities. It is not the function of this Court 
to take upon itself to decide the questions 
which arise in several cases without being 
first decided by primary authorities under the 
concerned statutes. The learned judge, in our 
view, was right in dismissing the writ petition 
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Secondly, in giving direction 
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at the admission stage. After hearing the 
learned Advocate for the appellant and the 
fearned Government Pleader, we are satisfied 
that the direction which was given ought not 
to have been given. We would therefore set 
aside that part of the order under appeal, but 
allow the dismissal of the writ petition to be 
sustained. 

3, Subject to the abovesaid modifica- 
tion, the appeal is dismissed. No order as to 


costs. 
Appeal dismissed. 


AIR 1974 ANDHRA PRADESH 283 
(V 61 C 58) 


CHINNAPPA REDDY, J. 


R. Radhakrishen and others, Petitioners V. 
Osmania University and others, Respondents. 


. Writ Petn. Nos. 6687, 4837, 6560 of 1973, 
D/- 19-2-1974. 


Index Note :— (A) Constitution of India 
- Art. 226 — Principles of Natural Justice — 
Entrance test cancelled by University due to 
mass copying — Decision to hold fresh test — 
Opportanity to represent their case to success- 
ful candidates not mecessary before taking 
such decision as it casts no aspersion against 
any one individually —- Announcement of 
results of test creates no vested rights in candi- 
dates — Question of estoppel does not arise 
as if is not shown that any candidate is 
damnified in any way — AIR 1970 SC 1269 
Rel. on; AIR 1962 SC 1110, Distinguished 
— (X-Ref. :— Evidence Act (1872), S. 115). 
(Paras 1, 2) 

Index Note :— (8) Constitution of India, 
Art. 226 — Writ against University — Uni- 
versity has a right to prescribe ifs own stand- 
ards — It is for University to decide whether 
to recognise a particular examination as equi- 
valent to particular degree or not. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1269 = (1970) 3 SCR 963, 
Bihar Schoo] Examination Board v. Subhash 
Chandra Sinha I 
AIR 1962 SC 1110 = (1963) 2 SCJ 509, 
Board of High School and Intermediate 
Studies v. Ghanshyam 1 


Trimbakrao Desmukh (in W. P. 6687 of 
1973; A. Pulla Reddy Gn W. P. No. 4837 of 
1973) and K. Mahipathi Rao (In W. P. No. 
6560 of 1973), for Petitioners; P. Babulu 
Reddy and Sriramulu, for Respondent No. 
1 in all petitions. 


ORDER :— The M. B. A. Degree course 
of the Osmania University is apparently much 
sought after. In 1973, - there were a large 
number of applicants for a few seats. The 
University decided to hold an entrance test. 
The entrance test was held on 29-7-1973. The 
result of the test was announced on 10-8-1973. 
The petitioners in W. P. Nos. 4837, 6560 and 
6687 of 1973 were among the thirty who 
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were selected for admission. But it was dis- 
covered that there was mass copying at the 
test. The University, therefore, on 20-8-1973 
cancelled the test held on 29-7-73 and announe- 
ed that another test would be held on 11-11- 
1973. The petitioners in W. P. Nos. 6560 
and 6687 of 1973 filed the writ petitions objec- 
ting to the decision to hold a fresh test. The 
principal argument addressed on their behalf 
was that there was violation of the principles 
of natural justice as they were not given any 
opportunity to explain why the test held on 
29-7-1973 at which thev had come out success- 
ful should not be cancelled. It was argued 
that the cancellation of the test cast an asper- 
sion on the petitioners and therefore it was 
the duty of the University to give them an 
opportunity of explanation before cancelling 
the test. The learned counsel relied on the 
decision of the Supreme Court in Board of 
High School and Intermediate Studies v. 
Ghanshyam, (AIR 1962 SC 1110). I would 
have readily agreed with the learned counsel 
if individual candidates had been picked out 
and their results had been cancelled without 
notice to them. But where there was copy- 
ing on a large scale, as is alleged in the present 
case, and the whole examination is scrapped 
I do not think that there is any violation of 
any principle of natural justice. In such a 
case it is neither desirable nor practicable to 
issue notices to all the candidates to show 
cause why the test should not be cancelled. 
It is for the University to decide that effective 
action should be taken in the interest of the 
maintenance and purity of its academic stand- 
ards. To insist on notice to all candadates in 
such a situation is to parody the principles of 
natural justice and take an unnatural form. 
When the whole examination is scrapped I 
do not see how any one can say that it is an 
aspersion against him unless, of course, as the 
Telugu proverb goes (Vernacular proverb — 
omitted—Ed.). In Bihar School Examination 
Board v. Subhas Chandra Sinha, AIR 1970 
SC 1269, the Supreme Court held, 


“If it is not a question of charging any 
one individually with unfair means but to 
condemn the examination as ineffective for 
the purpose it was held, must the Board give 
an opportunity to all the candidates to re- 
present their case? We think not. It was 
not necessary for the Board to give an op- 
portunity to the candidates if the examinations 
as a whole were being cancelled. The Board 
had not charged any one with unfair means 
so that he could claim to defend himself. The 
examination was vitiated by adoption of un- 
fair means on a mass scale. In these cir- 
cumstances it would be wrong to insist that 
the Board must hold a detailed inquiry into 
the matter and examine each individual case 
to satisfy itself which of the candidates had 
not adopted unfair means. The examination 
as a whole had to go.” 


PROT ERP ET ESHA Se eeenee d 


It would not do for the Court to say 
that you should have examined all the can- 


284 A. P.  [Prs. 1-2] 


didates or even their representatives with a 
view to ascertaining whether they had receiv- 
ed assistance or not. To do this would en- 
courage indiscipline if not also perjury.” 


2. The learned counsel tried to dis- 
tinguish this decision of the Supreme Court 
on the ground that in that case the results 
of the examination had not been announced 
while in the present case the results have been 
announced. I do not think it makes any dif- 
ference. The mere announcement of the re- 
sults of the test on the notice board of the 
University created no vested rights in ihe 
candidates. Nor was there any question of 
estoppel since it is not shown that any of 
the candidates was damnified in any way. In 
W. P. No. 6560 of 1973 the plea of estoppel 
was raised but it was only in a vague general 
way. No details were furnished as to the 
prejudice suffered by the petitioner. 


3. In W. P. No. 4837 of 1973, a dif- 
ferent question was raised. The petitioners 
in this writ petition are not graduates of any 
University but. they have passed the A. M. 
l. E. examination held by the Institute of 
Engineers (India) an examination recognised 
as equivalent to the B. E. degree examination 
by several Universities in India including the 
Jawaharlal Nehru Technological University, 
but not by the Osmania University. These 
petitioners were allowed to sit for the en- 
trance examination and came out successful. 
But admission was denied to them on the 
ground that they were not graduates of any 
recognised University. According to the con- 
ditions laid down by the Osmania University 
‘the candidate seeking admission to the three 
year Master’s degree course in Business Ad- 
ministration shall have passed a degree ex- 
amination, excluding the degree of Bachelor 
in Oriental Languages, in any Faculty of this 
University or any other university recognised 
as equivalent thereto.” The condition is clear 
that only University degree-holders are eligible 
for admission. The fact that other Univer- 
sities whose degrees are recognised by the 
Osmania University have recognised the A. M. 
I. E. examination as equivalent to the B. E. 
Gegree of their Universities does not satisfy 
the condition. Every University has the un- 
doubted right to prescribe its own standards 
and what others have done may guide them 
but does not oblige them to follow suit. It 
is for the University to decide whether to 
recognise the A. M. I. E. examination or not. 
The petitioners, under the interim orders of 
this court, have been allowed to attend classes. 
It is open to the University authorities to once 
again consider their case sympathetically, if 
they so desire. The writ petitions are dis- 
missed but without costs. Advocate’s fee 
Rs. 100/- in each. 


Petitions dismissed. 
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A. V. KRISHNA RAO, J. 


Saripalli Nookanna and another, Peti- 
tioners v. Ramisetty Venkata Rao and another, 
Respondents. 


Civil Revn. Petn. No. 384 of 1972, D/- 
7-9-1973 to revise order of 2nd Addl. Sub. J., 
Kakinada, D/- 21-1-1972. 


Index Note :— (A) Civil P. C. (1908) (as 
amended by Madras, Andhra Pradesh and 
Kerala High Courts), O. 8-A — Third party 
procedure under — Can it be invoked for the 
first time in appeal? No — (X-Ref :— Civil 
P. C. 1908), S. 107 (2)). 

Brief Note :-— (A) The third party pro- 
cedure can be invoked only when the defend- 
ant claims contribution or indemnity from 
the third party in respect of suit-claim. On 
a reading of several provisions of Order 8-A 
it is manifest- that the procedure is to be in- 
voked in the trial court only. Therefore, 
Where the procedure was not invoked and 
an application to issue notice to the third 
party is not moved before the trial court such 
application cannot be moved before the ap- 
pellate court for the first time. In such case 
even Section 107 (2) of the Civil P. C. pre- 
scribing the powers of appellate court cannot 
be applied for invoking the procedure under 
Order 8-A for the first time before the ap- 
pellate court. Even in cases where the pro- 
cedure under Order 8-A was invoked before 
the trial court the appellate court cannot take 
any action in pursuance of Order 8-A after 
the disposal of appeal because after the dis- 
posal of appeal the court becomes functus 
officio regarding controversy under O. 8-A. 
1967-2 Mad LJ 446, Dissented from; AIR 
1928 Mad 43, Referred to; (1955) 68 Mad LW 
371, Rel. on. (Paras 5 to 10) 


Cases Referred: Chronological Paras 


(1967) 2 Mad LJ 446 = 80 Mad LW 362, 
Concord of India Insurance Co. Ltd. v. 
Kaveri Ammal 9 

(1955) 68 Mad LW 371, In re Thiruvannamalai 
Adhinam Sri Daivasigamani 6 

AIR 1928 Mad 43 = 53 Mad LJ 679, 
Krishnaswami v. Raghaviah 4, 7 


Koka Raghava Rao, for Petitioner; R. V. 
Prasad Amicus Curiae, for Respondents. 


ORDER :— This Civil revision peti- 
tion raises the question whether it is open 
to a defendant, who is the appellant in the 
appeal, to invoke Order 8-A, Civil P. C. 
which provides for third-party procedure for 
the first time in appeal without any such ap- ` 
plication being made in the trial court. 


2. The necessary tacts may be stated. 
O. S. No. 163 of 1960 on the file of the court 
of the District Munsif, Peddapuram, was filed 
against the petitioners in this civil revision 
petition. The suit was filed on the foot of 
a promissory note which was resisted by the 
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petitioners on the ground that the suit promis- 
sory note was not supported by consideration 
and that on 11-5-1967 a registered mortgage 
bond for Rs. 10,000/- was executed in favour 
of the plaintiff's brother and towards excess 
interest in respect of that mortgage the suit 
promissory note was nominally executed in 
favour of the plaintiff. It was urged that the 
said mortgage was discharged and an endorse- 
ment on the mortgage bond was made that 
the suit pronote was cancelled. The trial 
court decreed the plaintiff’s suit and the de- 
fendants preferred an appeal in A. S. No. 58 
of 1965 on the file of the court of the Sub- 
ordinate Judge, Kakinada. During the pen- 
dency of the appeal, I. A. No. 2692 of 1971 
was filed by the petitioners, appellants in the 
appeal, under Order 8-A of the Code of Civil 
Procedure to implead Ramisettt Paparao, 
brother of the plaintiff, as a defendant. The 
allegations in the petition were that the suit 
promissory note was devoid of consideration 
and that it was executed only .in connection 
with a mortgage bond executed in favour of 
Ramisetty Paparao which contained an en- 
dorsement that the suit promissory note was 
discharged, that Ramisetty Paparao without re- 
turning the suit promissory note, got the 
plaintiff to file the suit against the defendants 
and that Ramisetty Paparao was liable to pay 
the said amount to the defendants in the event 
of the suit of the plaintiff being decreed on 
the promissory note. The appellate Court 
dismissed the application on the grounds; 
Firstly, that the application under O. 8-A, 
was not maintainable at the stage of the ap- 
peal; and secondly, on the facts no question 
of contribution or indemnity arose as between 
the proposed third ‘party and the defendants. 
In this revision, the conclusions of the court 
below on both the points is challenged. 


3. Point No. 1: Is it open to the 
defendant to file an application under O. 8-A, 
Civil P. C. to implead a third-party claiming 
contribution or indemnity from him at the 
stage of appeal? 


4. Order 8-A, Civil P. C. entitling the 
impleading of third party obtains only in 
Andhra Pradesh, Kerala and Madras by rea- 
son of the Amendments made by the High 
Courts. Third party procedure has been re- 
cognised for a long time in England. In 
Madras about the year 1927, Order 5-A of the 
Original side Rules was framed based upon 
the English Rules. Soon after the framing 
of Order 5-A of the Original Side Rules of 
the Madras High Court by which third party 
precedure was introduced, the rule came to 
be considered by Venkatasubba Rao, J. in 
Krishnaswami v. Raghavaiah, AIR 1928 Mad 
43. while referring to the English rules gov- 
erning third-party procedure, the learned 
Judge had observed as follows :— 


“Under the English rules it may be taken 
as settled that the application cannot be made 
until after the defendant has entered an ap- 
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pearance in the action. It should further be 
made promptly, and, as a rule, before the 
defence is delivered, so that the notice may 
be served within the time limited for deliver- 
ing the defence; See the yearly Practice of 
the Supreme Court for 1927. Vol. 1, P. 236, 
Rule 1, Order 5-A, original side rules in 
effect reproduces this provision in regard to 
the service of the notices. Defendant 2 con- 
tends that this provision has been infringed. 
For dealing with this point, it may be useful 
to glance at the rules. They provide that 
where a defendant claims to be entitled to 
contribution or indemnity over against any 
person not a party to the suit he may, by 
leave of the Court or Judge, issue a notice, 
(called the third party notice) to that effect 
sealed with the seal of the court. Such notice 
shall generally be served within the time 
limited for delivering the defence. This is 
the procedure to be adopted when the party 
against whom relief is claimed by the defend- 
ant is not a party to the suit.” 


5. The third-party procedure is enact- 
ed firstly with the object of preventing the 


‘same question being tried twice over where 


there is a substantial question raised as be- 
tween plaintiff and the defendant in the action 
and as between a defendant and a third per- 
son. Secondly, to prevent multiplicity of ac- 
tions and to enable the court to settle the dis- 
putes between the parties to the suit and the 
third-party in one action. The third party 
procedure can be invoked only when the de- 
fendant claims contribution or indemnity 
from the third-party. The third-party may 
be a defendant already on record or may be 
a person who is to be brought on record as 
a defendant. The procedure can be resorted 
to only with the leave of the court and even 
after notice is issued under Order 8-A, Rule 1, 
Civil P. C. the court under Rule 5, even after 
the third-party enters appearance has to be 
Satisfied that there is a question to be tried 
as to the liability of the third-party to make 
the contribution or pay the indemnity claim- 
ed in whole or in part. The court may after 
the third-party enters appearance refuse to 
give directions in that behalf. Further, in 
the matter of the conduct of the trial. the 
court may direct that the question of such 
liability as between a third-party and the de- 
fendant giving the notice shall be determined 
at the trial of the suit or after the trial of 
the suit as between the plaintiff and the de- 
fendant issuing third party notice, that is to 
say, the court has the discretion to try the 
question between the defendant and the third. 
party separately after the trial of the issues 
between the plaintiff and the defendant. The 
court may consider it advisable to do so, to 
avoid embarrassment or prejudice to the 
plaintiff. Ordinarily, if the conditions for in- 
voking the third-party procedure exist, the 
court will not refuse to issue third party 
notice. Even after the leave is granted for 
the issuance of such a notice to the third-party, 
the court has vot the option to reject the ap- 
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plication for the addition of the third-party 
to the proceeding. On a reading of the seve- 
ital provisions, of Order 8-A, it is manifest 
that the procedure is to be invoked during 
the trial of the suit only i.e., only in the 
original court. It is true that there is nothing 
in Order 8-A, Civil P. C. which says that at 
what stage it should be filed. But Rule 5 of 
Order 8-A makes it clear that the application 
should be made before the trial because that 
rule empowers the court to try the question 
of the liability as between the third party and 
the defendant at the trial of the suit or to 
relegate it to a stage after the trial of the 
suit if the circumstances so justify the course. 


6. In Thiruvannamalai Adhinam Sri 
Daivasigamani, In re (1955) 68 Mad LJ 371, 
Ramaswami, J. had observed as follows :— 


“There is no restriction in regard to the 
point of time when a defendant may ask for 
the issue of a third party notice under 
Order VIII-A, Civil P. C. But naturally the 
application should be made at a stage of the 
proceedings when it is possible there may 


still be a trial of action between the plaintiff’ 


and the defendant.” 


7. I adopt the aforesaid observations 
which lead me to say that it is not possible 
to contemplate Order 8-A being invoked at 
the stage of appeal when it cannot be said 
anything exists which could not called a trial 
of action between the plaintiff and the de- 
fendant. The several rules contained in 
Order 8-A clearly envisage its application only 
during the pendency of the Original suit as 
between the plaintiff and the defendant and 
not after thé trial is closed and judgment of 
the court has been delivered in the suit. That 
this is so, becomes plain when we bear in 
mind the ‘observations in the Judgment of 
Venkatasubbarao, J. in AIR 1928 Mad 43 
(Supra) to which I have referred. The English 
Rules require that after the defendant entered 
his appearance in the action, he should. act 
promptly and as a rule before he delivers his 
defence. No doubt, Order 8-A does not re- 
quire that the defendant should invoke it be- 
fore he files his written statement. Even when 
the suit is pending, the court has not a discre- 
tion whether or not to issue the notice’ or 
even after issuing a notice whether or not 
to sive the directions contemplated by Rule 5 
jof Order 8-A, Civil P. C. It has been laid 
down that if the third party proceedings will 
prejudice, embarrass or delay the trial of the 
suit, the Court’ would be exercising a proper 
discretion in refusing to allow the defendant 
to invoke the procedure laid down under 
Order 8-A. I have, therefore, no hesitation 
in coming to the conclusion that it is not open 
to a defendant in a suit either after the trial 
is concluded as between the original parties 
to the suif or at the stage of appeal from 
the decree of the original court to seek to 
resort to third-party procedure, whatever the 
result of the suit be. 


S. Nookanna v. R. Venkata Rao (A. V. K. Rao J) 


„and the suit posted for trial. 


À. LR. 


8. It was argued that under Sec. 107 
(2) of the Code of Civil Procedure, an ap- 
pellate court enjoys the same powers and 
shall perform as nearly as may be the same 
duties as are conferred and imposed by the 
Code on Courts of original jurisdiction. I do 
not think that Section 107, Civil P. C. can 
come to the aid of the petitioners because the 
whole scheme of the procedure prescribed 
under Order 8-A can only be invoked during 
the pendency of the suit in the original court. 
The whole procedure laid down under O. 8-A 
clearly manifests that the provisions were 
intended to be availed only during the pen- 
dency of the suit. 


9, It is immaterial whether the defend- 
ant is an appellant or a respondent in the 


- suit for the purpose. The appellants’ counsel 


has placed strong reliance in support of his 
contention, that the provisions of Order 8-A 
could be resorted to not only at the stage 
of appeal, but also where the appeal is dis- 
posed of, on a decision of Ramaprasad Rao, J. 
in Concord of India Insurance Co. Ltd. v. 
Kaveri Ammal, (1967-2 Mad LJ 446). In that 
case, the plaintiff’s husband was killed in a 
motor accident. A suit was filed against the 
ist defendant, the driver and the 2nd defend- 
ant the Insurance company, who was the in- 
surer of the Lorry. The plaintiff gave up 
the 2nd defendant after the issues were fram- 
ed. During the trial, the Ist defendant be- 
came ex parte and the suit was decreed. The 
Ist defendant filed an application to set aside 
the ex parte decree. An endorsement was 
made on behalf of the Ist defendant that he 
was not claiming any relief against the 2nd 
defendant. The ex parte decree was set aside 
At that stage, 
the Ist defendant filed an application for issue 
of a notice to the 2nd defendant as a third 
party under the provisions of Order 8-A, 
Civil P. C. Notice was issued to the 2nd de- 
fendant, who entered appearance and leave 
was granted to implead the 2nd defendant 
as a third party. The- suit proceeded to trial 
and there was a decree against the Ist de- 
fendant. The Ist defendant had preferred 
an appeal and the same was dismissed. Two 
days after the dismissal of the appeal, he 
filed an application for direction to the 2nd 
defendant to meet the decree amount and the 
other expenses incurred by him on the foot of 
his liability as an insurer. That application 
was resisted by the 2nd defendant raising 
several objections. It was urged on behalf of 
the 2nd defendant that by reason of the 
endorsement made in the original court that 
no claim would be made against the 2nd 
defendant, he could not seek any relief in the 
appeal; secondly, only leave was granted by 
the trial court to issue third party notice. 
but no directions whatsoever were given and 
therefore the application in the appellate court 
was incompetent and that the 2nd defendant 
was a party to the suit and therefore third- 
party procedure could not be invoked as 
against him. Yet another ground was taken F 
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by the 2nd defendant that in any case direc- 
tious for indemnity could not be taken after 
the appeal itself was disposed of. What how- 
ever concerns us in the case is what the 
learned Judge decided about the tenability of 
the, application under Order 8-A, Civil P. C. 
after the appeal was disposed of. Rama- 
prasad Rao, J. on this question, after extract- 
ing Order 8-A, Rule 5, Civil P. C. observed 
that the appeal was a continuation of the suit 
and that the defendant could ask for direc- 
tions for contribution or indemnity by a third 
party even after the appeal is disposed of. 
Reliance was placed upon the words “or at 
or after the trial of the suit” occurring in 
Rule 5, Order 8-A, Civil P. C. Apparently, 
the learned Judge meant that the words “after 
the trial of the suit” meant not only after the 
judgment of the trial court was delivered, but 
also at the stage of appeal and even after the 
appeal is disposed of. That is because even 
after the disposal of the appeal by the ap- 
pellate court, it would be a stage “after the 
trial of the suit.” JI find myself unable to 
agree with this view of the learned judge. The 
words “at or after the trial of the suit” occur 
in the context of the question to be tried as 
to the liability of the third party to make the 
contribution or pay the indemnity claimed. 
That question can be tried by the court at 
the trial of the suit between the plaintiff and 
the defendant or later. If the Court does 
not choose to try the case as between the 
defendant and the third party, it can postpone 
the trial as between the third party and the 
defendant and try that question after the trial 
between the plaintiff and the ist defendant is 
over. Ramaswami, J. in Thiruvannamalai 
Adhinam Sri Daivasigamani, In re (supra) had 
observed thus (at page 376) :— 


“If the court finds that the matters can- 
not be properly tried together with the origi- 
nal action, then it is open to the court to 
order that the questions arising between the 
third party and the assured 'be tried in such 
manner at or after the trial of the suit as 
the court may direct.” 


16. The learned Judge relied upon a 
few English decisions for this proposition. I 
am inclined to think that the words “at or 
after the trial of the suit” only meant. that 
in cases the court felt that the questions raised 
between the defendant and a third party are 
of great complexity or would embarrass the 
plaintiff in the trial of the -suit or cause any 
other difficulty, the court may try those ques- 
tions after the suit is tried between the parties 
to the original action. The construction plac- 
ed by Ramaprasad Rao, J. in Concord of India 
Insurance Company Ltd. v. Kaveri Ammal 
(supra) upon the words “at or after the trial 
of the suit” cannot be interpreted te have the 
effect stated by the learned Judge. A read- 
ing of Rule 5 of Order 8-A, Civil P. C. clear- 
ly does not support the view expressed by 
the learned Judge. Even assuming that at the 
appellate stage, Order 8-A, Civil P. C. could 
be invoked, still I find it difficult to under- 
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stand how the same could be invoked after 
the appeal itself is disposed of, when the court 
so far as the controversy in the appeal is 
concerned has become functus officio by dis- 
posing of the same. In the above Madras 
case, the Ist defendant-appellant perhaps 
would have been able to invoke Rule S of 
Order 8-A, Civil P. C. at the appellate stage 
i,e., before the appeal was disposed of, in 
view of the fact that the trial court had issu- 
ed the notice to the third party. It is of 
course very doubtful whether after he had- 
given up the 2nd defendant, he could have 
done so. Thereafter, even after the issuance 
of the notice under Order 8-A, the defendant 
did not press for any direction contemplated 
by Rule 5. In this case, I, therefore, hold 
that the application to invoke third party 
procedure is untenable at the appellate stage 
ee it was rightly dismissed by the lower 
court. 


11, The above conclusion of mine is 
Sufficient to dispose of the revision by dis- 
missing it. It is not necessary for me to deal 
in this revision with the question whether the 
defendant had established the right to invoke 
the third party procedure, there being a claim 
against the third party which could be chara- 
clerised as one for contribution or indemnity. 


12. The civil revision petition, there- 
fore, fails and is dismissed. I thank Mr. 
R. V. Prasad for the assistance rendered as 
amicus curiae. 


Revision dismissed, 
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(V 6i C 60) 
GOPAL RAO EKBOTE, C. J. AND 
LAKSHMAIAH, J. 
Andhra Pradesh Wakf Board, Appellant 
V. Mohd. Hidayatullah, Respondent. 


Writ Appeal No. 553 of 1972, D/- 7-8- 
1973, against order of Reddy, J. in W. P. 
No. 4138 of 1971, D/- 15-9-1972. 


_ Index Note :— (A) Wakf Act (1954), Sec- 

tions 43, 43-A, 16 —- Mutawalli working ef- 
fectively — No recourse to S. 43-or 43-A — 
Cannot be directed to hand over charge to 
the Board or the Managing Committee. 


Index Note :— (A) When a mutawalli re- 
cognised by the Wakf Board is effectively 
working, the Board has no power to appoint 
a committee for the Management of Wakf, 
and if there is such a committee it cannot 
order it to continue thereafter. So long as 
the mutawalli is effectively working and there 
are no proceedings pending against him the 
Board has no power to direct him to hand 
over the record to the committee without re- 
moving him. The fact that a supervisory 
committee can be appointed under Section 16 
it does not mean that the Board can direct 
the mutawalli to hand over the entire property 
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to the committee without having recourse to 
Section 43 or 43-A. (Paras 17, 18, 19) 


M. L. Ramakrishna Rao, for Appellant; 
Syed Sadatullak Hussaini, for Respondent. 


GOPAL RAO EKBOTE, C. J.:— This 
appeal is from the judgment of our learned 
brother A. D. V. Reddy, J. given in W. P. 
No. 4138 of 1971 on 15-9-1972 whereby the 
learned Judge allowed the writ petition hold- 
ing that the petitioner has a right to continue 
and act as Mutawalli and properties taken 
possessicn of from him including the account 
books etc. should therefore be returned to 
hin to enable him to manage the properties 
as the Mutawalli. 

A The facts in outline are that the 
petitioner contends that a wakf was created 
through a deed of wakf executed by the father 
of the petitioner in 1350 Fasli. A muntaqab 
was accordingly prepared. The father was the 
wakf Mutawalli himself. He looked after the 
wakf property for over 27 years. 

3. in 1962 the father of the petitioner 
with the assistance of the wakf Board con- 
Stifuted a managing committee to assist him 
in looking after the affairs of the wakf pro- 
perty. On 21-8-1966, the father of the peti- 
tioner, who was the Mutawalli filed an ap- 
plication that the petitioner should be appoint- 
ed as Mutawalli as the father had become 
very old and was not capable of managing the 
wakf property.. The Wakf Board recognised 
the petitioner as the Mutawalli by its letter 
dated 17-3-1967. The petitioner therefore 
claims that he has been managing the Wakf 
siūce he was appointed as Mutawaili. 

4. The petitioner wanted the managing 
committee to hana over the records and 
papers of the mosque and mosque properties. 
The petitioner dissolved the managing com- 
miitec and asked it to return the record. He 
also asked the Board to direct the Secretary 
of the Committee te hand over the record to 
the petitioner. Instead of directing the manag- 
ing committee to hand over the records to 
the petitioner, the Board through its letter 
dated 27-5-1968 cancelled the petitioner’s letter 
dissoiving the committee and gave extension 
to the committee until further orders. 


5. The petitioner therefore filed W. P. 
1886 of 1968 for quashing the said letter of 
27-3-1968 and an interim order was passed 
on 14-6-1968. The writ petition, however, was 
subsequently withdrawn. 


6. The wakf Board by its letter dated 
10-12-1968 directed the Secretary to the 
Managing Committee to comply with certain 
things. The Wakf Board again issued another 
letter on 16-10-1971 asking the petitioner to 
immediately hand over charge of the articles 
to the: Managing Committee headed by Sri 
Abdul Hameed Khan. It is to question the 
validity of this letter and to quash it that the 
present writ petition out of which this appeal 
arises was filed. 


T: The petition was resisted by the 
Wakf Board. The learned Judge held, as 
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stated earlier, that the Mutawalli is competent 
to manage the property and therefore he is 
entitled to have the record and accordingly 
allowed the writ petition. 


8. In this writ appeal, the self-same 
questions were argued before us. In order 
to effectively answer those questions, it is 
necessary to refer to a few provisions of the 
Wakf Act of 1954. 


9, The term “mutawalli” is defined in 
Section 3 (f) of the Act. According to that 
definition, it means “any person appointed 
either verbally or under any deed of instru- 
ment by which a wakf has been created or 
by a competent authority to be the mutavalli 
of a wakf and includes naib-mutawalli khadim, 
mujawar, sajjadanishin, amin or other person 
appointed by a mutawalli to perform the 
duties of a mutawalli and, save as otherwise 
provided in the Act, any person or committee 
for the time being managing or administering 
any wakf property as such.” 

10. We need not go into the question 
as to whether this definition recognises the 
committee which existed on the day when the 
Act came into force and it would be proper 
for the person to appoint a commitee consist-- 
ing of several persons as mutawalli because it 
is not necessary for the disposal of this case. 


íi. Section 15 of the Act lays down 
the function of the wakf Board. According 
to clauses (c) and (d) of sub-section .(2} of that 
seciion, the Board can give directions for the 
administration of wakfs. It can also settle 
schemes of management for a wakf. 


- 12. And in accordance with Section 16, 
the Board in general or for a particular pur- 
pose constitute committees for the supervision 
of wakfs. The Board can also determine the 
constitution, functions and duties of such com- 
mittees. 


13. Then we go to Section 36 which 
defines the duties of mutawalli. One of the 
obligations of the mutawalli is to allow inspec- 
tion of wakf properites, accounts or records or 
deeds and documents relating thereto. 


14, Section 41 sets out the panalties 
if a mutawalli fails to allow inspection of 
wakf properties, accounts or records or deeds 
and documents relating thereto, 


15. We then come to Section 42 which 
relates to the power to appoint mutawallis 
in certain cases. The Board can appoint a 
mutawalli when there is a vacancy in the 
office of the mutawalli of a wakf and there is 
no one to be appointed under the terms of the 
deed of the wakf. Secondly, the Board can 
appoint a mutawalli in a case where the 
right of any person to act as mutawalli is 
disputed. 

Section 43 then concerns itself with the 
removal of mutawallis. 

Section 43-A authorises the Board to 
assume direct management of the wakf in 
certain circumstances. It says :— 

“Where no suitable person is available 
for appointment as a mutawalli of a wakf 
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under Section 42 or under sub-section (2) of 
S. 43 the Board may, by notification ia the 
official Gazette, assume direct management 
of the wakf for such period or periods, not 
exceeding in the aggregate five years, may be 
specified in the notification.” 


Section 43 (5) empowers the Board in a 
case where the mutawalli has been removed 
from his office to direct the mutawalli to deli- 
ver possession of the wakf property to the 
Board or any officer thereof duly authorised 
in that behalf or to any person or committee 
appointed to act as the mutawalli of the wakf 
property. That order is treated as a decree 
of the Civil Court. 


16. These are the provisions on the 
basis of which we have to consider the ques- 
tions arising in this appeal. 


17. The first question is whether the 
so-called managing committee has been pro- 
perly constituted. The managing Committee, 
whether it is constituted by the previous muta- 
walli with the permission of the Board or it 
was constituted by the Board, can no more 
continue. After having recognised the peti- 
tioner as mutawalli, he can manage the pro- 
perties of the wakf. The only power which 
the wakf Board has is to appoint a super- 
visory committee under Section 16 of the Act. 
The learned Advocate for the Wakf Board 
could not invite our attention to any provision 
of law by or under which the Wakf Board 
can appoint a managing committee even where 
a mutawalli is recognised by the Board with- 
out removing him. Both the committee as 
well as the mutawalli cannot simultaneously 
function is conceded. What then remains to 
be seen is whether the managing committee, 
which was continued by the Wakf Board 
even after the appointment of mutawalli, was 
valid. In the absence of any express provi- 
sion authorising the Board to appoint the 
managing committee in such a case. We 
do not think that after the mutawalli was 
appointed, the managing committee could have 
continued. The order continuing the manag- 
ing committee therefore is without jurisdic- 
tion and is ineffective. The managing com- 
mittee therefore has to go. 


18. The question then is whether the 
Board can direct the mutawalli to handover 
the records either to the committee or to 
the Board. We have already seen that it is 
only in a case where the mutawalli has been 
removed by a proper order or a mutawalli 
cannot be appointed in certain circumstances 
that the Board can either under Section 43 (5) 
or under Section 43-A direct the records to 
be handed over. As long as the mutawalli 
is effectively working in office and as long 
as there are no other proceedings pending 
against him, we do not think the Board has 
any power to direct the mutawalli to hand- 
over the record to the committee or to the 
Board. No proceedings of whatever kind 
are pending against the mutawalli. The im- 
pugned order therefore directing the muta- 


= = ... +a — Siam — mee e — ee 


V. Gangadhararao v. K. 


& P. 289 


walli to hand over the record is not in ac- 
cordance with law and cannot be sustained. 

19. The Wakf Board, without assum- 
ing direct management of the wakf or re- 
moving the mutawalli, cannot keep back in 
its custody ot possession the records relating 
to the wakf. it has to hand over the entire 
property belonging to the wakf to the muta- 
walli. It is true that the Board has special 
powers of supervision directly or indirectly 
through the committee constitued under Sec- 
tion 16 of the Act. But that does not mean 
that the Board can direct the mutawalli to 
hand over the entire property to the managing 
commitee or to the Board without having 
any recourse to Section 43 or S. 43-A. 


20. For the reasons which we have 
given, we are satisfied that the learned Judge 
was right in his conclusion that the mutawalil, 
who has been recognised as such, is the only 
person who can work and the Board there- 
fore was rightly directed to hand over the 
papers which are with them to the muta- 
walli. We find no reason to interfere, The 
appeal therefore fails and is dismissed with 
costs. Advocate’s fee Rs. 100/-. 

Appeal dismissed. 


Venkateswara Rao 
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A. D. V. REDDY, J. 
Veeramachaneni Gangadhararao, Peti- 
tioner v. Kanuri Venkateswara Rao and 


others, Respondents. 


Civil Revn. Petn. No. 1061 of 1971, D/- 
30-7-1973 to revise order of Principal Dist. 
Munsif, Gudivada, D/- 5-4-1971. 

Index Note:— (A) Civil P. C. (4908), 
O. 20, R. 12 — Right to apply for ascertain- 
ment of future mesne profits, when arises — 
Suit disposed of finally in appeal — No direc- 
tion in decree as to future mesne profits — 
Relief under O. 20, R. 12 if can be granted. 


Brief Note :— (A) Though a prayer for 
future mesne profits need not and cannot be 
asked for in the plaint itself and such a relief 
can be sought by way of a petition under 
Order 20, Rule 12 at any time during the 
pendency of the proceedings, as long as the 
appeals are deemed to be continuation of the 
suits, the suit must be deemed to be pending 
and the relief sought for can be granted at 
any time during the pendency of the appeals, 
but that relief if granted, by the court, should 
be incorporated in the decree that becomes 
final. After the disposal of the appeal, if 
there is no such relief, the only recourse 
available to the parties is by way of a sepa- 
rate suit. (Case law discussed). (Para 6) 

Even otherwise this is a relief that lies 
in the discretion of the Court. Therefore 
when the plaintiff did not get either the plaint 
amended asking for a prayer for future mesne 
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profits, nor did he bring the fact of the pen- 
dency of his petition under Order 20, Rule 12 
in the trial court to the notice of the High 
Court during the hearing of the Second Ap- 
peal, he would not be entitled to this discre- 


tionary relief. (Para 7) 

Cases Referred : Chronological Paras 

1970-1 Andh WR 125 = 1970-1 Andh LT 
318, M. P. 


Suleman Shah v. PASUR 


nissa 
AIR 1967 SC 155 = (1966) Supp SCR 128, 
Gopalkrishna Pillai v. Meenakshi Ayal 4 
AIR 1965 Pat 436 = ILR 45 Pat 180, Tausif 
Ahmad v. Baharuddin 6 
AIR 1960 Andh Pra 45, Satyanarayana V. 
Mallikarjuna 4 
AIR 1958 Andh Pra 517 = 1957-2 Andh WR 
474, Atchamma v. Rami Reddi 4, 5, 6 
AIR 1958 Andh Pra 520, Krishnamma vV. 
Latchumanatidu 4 
AIR 1952 SC 358 = 1952 SCR 1133, Moham- 
mad Amin v. Vakil Ahmad 4 
AIR 1951 Mad 938 = 1951-2 Mad LJ 176 
(FB), Basavayya v. Guravayya 3,4, 6, 7 


A. Koteswara Rao, for M/s. B. Sreenivasa 
Rao and P. Rama Rao, for Petitioner; T. 
Dasaratharamaiah, for Respondent No. 1 


ORDER :— The point for consideration 
in this revision i.e., whether a relief under 
Order 20, Rule 12, Civil P. C., can be granted 
after the suit has been finally disposed of in 
appeal, without providing for that relief in 
the decree, arises under the following circum- 
stances : 


2. O. S. No. 5/55 was filed in the 
Court of the Principal District Munsif, 
Gudivada for possession of the plaint schedule 
properties and for past profits and a decree 
was passed therein for possession and for 
profits from 1952 to 1954 at the rate of 18 
bags of paddy per year. The appeal pre- 
ferred thereon A. S. No. 5/56 in the Sub- 
Court, Gudivada was allowed and the suit 
was dismissed. In the Second Appeal in the 
High Court S. A. No. 701/1959 the decree 
and Judgment of the Subordinate Judge’s 
Court were set aside and the appeal was re- 
manded for fresh disposal after giving find- 
ings on the points whether the plaintiff had 
title to the suit property and was in possession 
of the same within 12 years prior to the 
suit. After remand, the appeal came to be 
heard and was dismissed, thus confirming the 
decree and judgment of the lower court. Se- 
cond Appeal No. 415/66 was preferred and 
was pending in the High Court. During the 
pendency of the appeal, the petition I. A. 
No. 17/66 was filed in the court of the Dis- 
trict Munsif under Order 20, Rule 12, Civil 
P. C. claiming profits during the pendency of 
the proceedings, i.e. from 1955 to 1964 at 
the rate of 18 bags of paddy per year. The 
enquiry into this petition was stayed by the 
High Court. The Second Appeal No. 415/66 
came to be dismissed on 14-7-1970. There- 
after, I. A. No. 17/66 filed in the Court of 
the Principal District Munsif, Gudivada, came 
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to be taken up for enquiry. Among the other 
contentions raised, one was that the applica- 
tion is no longer maintainable. The Court 
rejected this contention and appointed a Com- 
missioner to enquire into the quantum of 
mesne profits from the schedule land for each 
year from 1955 upto the date of delivery of 
the property to the petitioner. Hence this 
petition. 

3. In the suit filed, there was only a 
prayer for past mesne profits and not for future 
profits. This is no reason for contending that 
as there was no such prayer for future profits, 
a petition under Order 20, Rule 12, Civil P. C. 
cannot lie for the future profits that had 
accrued during the pendency of the suit. In 
Basavayya v. Guravayya, 1951 2 Mad LJ 176 
= (AIR 1951 Mad 938 FB) a Full Bench of 
the Madras High Court came to consider this 
question and has stated as follows :— 


“It is necessary at the outset to distin- 
guish between three different types of cases 
in which a question of profits or mesne pro- 
fits might arise. (1) Suits for ejectment or 
recovery of possession of immovable pro- 
perty from a person in possession without 
title, together with a claim for past or past 
and future mesne profits; (2) suits for parti- 
tion by one or more _ tenants-in-common 
against others with a claim for account of past 
or past and future profits; (3) Suits for parti- 
fion by a member of a joint Hindu Family 
with a claim for an account from the manager. 
In the first case, the possession of the defen- 
dants not being lawful, the- plaintiff is entitled 
to recover ‘mesne profits’ as defined in Sec- 
tion 2, clause (12) of the Civil Procedure Code, 
such profits being really in the nature 
of damages. In the second case the posses- 
Sion and receipt of profits by the defendant 
not being wrongful, the plaintiff's remedy 
is to have an account of such profits making 
all just allowances in favour of the collecting 
tenant-in-common. In the third case, the 
plaintiff must take the joint family property 
as it exists at the date of the demand for 
partition and is not entitled to open up past 
accounts or claim relief on the ground of 
past inequality of enjoyment of the profits, 
except where the manager has been -guilty 
of fraudulent conduct of misappropriation. 
The plaintiff would, however, be in the posi- 
tion of a tenant-in-common from the date of 
severance in status and his rights would have 
to be worked out on that basis.” 


It was further pointed out that Order 20, 
Rule 12, Civil P. C. deals with the first class 
of suits above referred to, while Order 20, 
Rule 18 deals with the second and third 
categories, that there is a material difference 
between a claim for past and a claim for 
future mesne profits, as while the past profits 
can be ascertained on an approximate claim 
made, future profits cannot, as it is not possi- 
ble for the plaintiff to predicate how long 
the litigation is going to last or give even 
an approximate statement of the amount of 
mesne profits that might become payable at 
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the end, and the cause of action for future 
mesne profits is the plaintiff’s being kept out 
of possession during the suit and arises sub- 
sequent to the suit, that therefore Order 20, 
Rule 12, Civil P. C. makes an exception 
to the general rule that a plaintiff can only 
sue on such cause of action as has arisen 
on the date of instituting his suit and the 
object is to avoid the multiplicity of litigation 
that would result if persons, unlawfully kept 
out of possession of their lands were obliged 
to file suits every three years for mesne pro- 
fits eccruing after the institution of a suit in 
ejectment and during its pendency in the ori- 
ginal and appellate Courts. They further held 
that there is no express or implied prcehibi- 
tion in the Civil Procedure Code againsi 
awarding possession and directing an enquiry 
into future mesne profits by successive adjudi- 
cations in + rending suit. It has, however, 
been pointed out that this enquiry can be 
ordered either as part of the preliminary 
decree itself or subsequently as a step towards 
the passing of the final decree, and in either 
case the result of the enquiry has fo boe incor- 
porated in the final decree. This clearly 
shows that unless the relief is made a part əf 
the decree, no application would lie to as- 
certain and grant such profits. 


4, The fact that it is nol necessary 
to incorporate a prayer for future mesne pro- 
fits in the plaint itself and it can be asked 
for by way of a subsequent petition undor 
Order 20, Rule 12, Civil P. C. is now well 
established by a judgment of the Supreme 
Court in Gopalkrishna Pillai v. Meenakshi 
Ayal, AIR 1967 SC 155 where tt was held 
that in a suit to which the provisions of 
Order 20, Rule 12, Civil P. C. apply, the 
Court has discretionary power to pass a deeree 
directing dn enquiry into future mesne pro- 
fits and the Court may grant a general relief 
though it is not specifically asked for in the 
plaint. The question however is if the relief 
is not made a part of the decree. whether it 
can be agitated by way of a separate applica- 
tion after the disposal of the appeals arising 
out of the suits. The question whether in 
the judgment in Mohammad Amin v. Vakil 
Abmad, AIR 1952 SC 358 the Supreme Court 
had laid down a contrary view in tegerd to 
th^ scope of Order 29, Rule 12, Civil P C, 
fo the one held in 1951-2 Mad LI 176 = 
(AIR 1951 Mad 938) (FB) came tu be con- 
sidered in Atchamma v. Rami Reddy, AIR. 
1958 Andh Pra 517 by a Bench of this court, 
for which K. Subbarao, C. J. (as he then 
was) spoke and it was held that the Full 
Bench decision of the Madras High Court in 
1951-2 Mad LJ 176 == (AIR 1951 Mad 938) 
(FB) is still good law. That was also a case 
where in the suit for declaration of title to 
the suit properties, there was no prayer for 
mesne profits aud no elfort was made to incor- 
porate the relief in that regard in the decrees 
in appeal, though a petition under Order 20, 
Rule 12, Civil P. C. was pending iu the trial 
Court at the time the appellate Decree was 
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passed and it was held that the fact that the 
Supreme Court appeal was pending when the 
petition was filed would not help the peti- 
tioner as she did not brine the fact of the 
existence of this application to the notice of 
the Supreme Court and sae did not seek to 
get if incorporated in the decree for a direc- 
tion in regard to the said relief, that the 
Supreme Court decree has become final and 
the petitioner cannot sesk to reopen it. To 
the same effect is th> decision in Krishnamma 
¥, Latchuma Naidu, AIR 1958 Andh Pra 520 
by a Bench of this Court consisting of K. 
Subba Rao, C J. (as ha thea was) and Ranga- 
nadham Chetty, J.. In Satyanarayana 
v Mallikarjuna, ATR 1960 Andh Pra 45 
another Bench of this Court again reiterated 
that the decision of the Fuli Bench of the 
Madras High Court in 1951-2 Mad LJ 176 
= (AIR 1951 Mad 938) (FB) was good law 
and unaffected by anything contained in the 
decision of the Supreme Court in Mohammad 
Amin’s case AIR 1952 SC 358, 

5. This question came again to be 
considered in M. P, Suleman Saheb v. Habi- 
bunnissa, (1970) 1 Andh WR 125 where also 
a petition under Order 20, Ruls 12, Civil P. C, 
was pending by the time the suit was disposed 
of in appeal and no relief was incorporated 
in the appellate decree, Parthasarathi, J. 
hearing the case, thought that there is con- 
siderable force in the argument of the coun- 
sel that where there is a refusal in the terms 
of the decree to award future profits and it 
is immaterial whether th: decree is of the 
Ccurt of the first instance or of an appellate 
couri, and being of the opinion that the pre- 
cise scope of the decision in AIR 1958 Andh 
Pre 517 may be determined in an authorita- 
live manner, referred it to a Bench and the 
Bench consisting of Gopal Rao Ekboate, J. 
(as he then was) and Kuppuswami, J. held 
that once it is recognised that an application 
under Order 20, Rule 12, Civil P, C. is main- 
tainadle sə long as the suit is pending, and 
once it is admitted that the suit is not dis- 
posed of as long as an appeal is pending they 
fail to see how the application which was 
maiatainasle in the first instance when it ‘vas 
filed. will cease to be maintainable merely be- 
cause at the time of the subsequent decision 
of the appellate Court the fact is not brought 
to its notice and it was not asked to incor- 
porat> a decision regarding mesne profits in 
its derrew They however held that it is in 
the discretion of the Court to grant such 
mesne profits and in that particular case as 
the plaintifis, though in the amended plaint 
asked for the future profiis, when he filed 
the application for the amendment of the 
decree he did not ask for future profits and 
even at the time the second appeal was dis- 
missed with tho observation that the ist 
defendant was entitled to surplus income he 


did put ask thai the decree skould also con- 
tain a direciion for an enquiry into the mesne 
profits, that therefure his prayer for future 
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mesne profits should be deemed to have been 
dismissed by the lower court in the exercise 
of its discretion. 


6. Though in the above decision they 
had held that the petition under Order 20, 
Rule 12, Civil P. C. is maintainable, even 
though there is no such prayer for such relief 
in the plaint itself, they did not however, 
discuss the effect of the relief not being made 
part and parcel of the decree. What was 
stressed both in AIR 1958 Andh Pra 517 and 
also by the Full Bench in 1951-2 Mad LJ 
176 = (AIR 1951 Mad 938) (FB) was that 
the relief though can be claimed by way of 
a petition under Order 20, Rule 12, Civil P. C. 
should be incorporated in the decree of the 
appellate Court. The following passage con- 
tained in the Full Bench case 1951-2 Mad 
a 176 = (AIR 1951 Mad 938) (FB) is signi- 

cant. 


“Where a decree awarding possession is 
silent with regard to an enquiry into future 
mesne profits and the decree has not com- 
pletely disposed of the suit which, for one 
reason or another continues to be pending, 
there is nothing in the Civil P. C., prohibiting 
the decree-holder from applying to the Court 
during the pendency of such suit for an en- 
quiry into future profits or the Court from 
ordering such an enquiry. The Court may, 
in the exercise of its discretion, refuse an 
enquiry leaving the decree-holder to a fresh 
suit for such profits. If it does order an en- 
quiry it is bound to incorporate the result 
in a final decree.” 


Though a prayer for future mesne profits 
need not and cannot be asked for in the 
plaint itself and such a relief can be sought 
by way of a petition under Order 20, Rule 12, 
Civil P. C. at any time during the pendency 
of the proceedings, as long as the appeals 
are deemed to be continuation of the suits, 
the suit must be deemed to be pending and 
the relief sought for can be granted at any 
time during the pendency of the appeals, but 
|that relief if granted, by the court, should 
ibe incorporated in the decree that becomes 
final. After the disposal of the appeal, if 
there is no such relief, the only recourse avail- 
able to the parties appears to be by way of 
ta separate suit. (Vide Tausif Ahmad v. Baha- 
uddin, AIR 1965 Pat 436). 


de In the present case, the suit was 
finally disposed of in S. A. No. 415 of 1966. 
Though the petition under Order 20, Rule 12, 
Civil P. C. was filed in the trial court before 
the disposal of the second appeal. no direction 
with regard to the relief was incorporated in 
the decree of the High Court in 5. A. No. 415 
of 1966, and the petition can no longer be 
lentertained. Even otherwise this is a relief 
that lies in the discretion of the Court as 
pointed in the decision of the Full Bench of 
the Madras High Court in 1951-2 Mad LJ 
176 = (AIR 1951 Mad 938) (FB) and con- 
sistently followed thereafter. In this case, the 
[plaintiff did not get either the plaint amend- 
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ed asking for a prayer for future mesne pro- 
fits, nor did he bring the fact of the pendency 
of the petition to the notice of the High Court 
during the hearing of the Second Appeal, 
though it was the High Court that had earlier 
Stayed the enquiry under Order 20, Rule 12, 
Civil P. C. He therefore will not be entitled 
to this discretionary relief. The order of the 
lower court is therefore set aside and the 
petition will stand dismissed. 
3. This revision petition is allowed, 
but in the circumstances, no costs. 
Revision allowed. 
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GOPAL RAO EKBOTE, C. J. AND 
CHENNAKESAV REDDY, J. 


Nanda Kishore, Petitioner v. The Trans- 
port Commissioner Andhra Pradesh and an- 
other, Respondents. 


Writ Petn. No. 3956 of 1971, D/- 25-7- 
1973, decided by Division Bench on order 
of reference made by Obul Reddi, J., D/- 
26-4-1973. 


Index Note: —(A) Motor Vehicles Act 
(1939), Ss. 27, 31, 35 — Order refusing to 
record transfer of ownership in the Certificate 
A oe -—— Whether appealable under 


Brief Note:— (A) There is no place, 
either in Section 27 or in Section 35, for an 
order expressly passed under Section 31, to 
be deemed to be an order made under Sec- 
tion 27, so as to make it appealable under 
Section 35 of the Act. Unless the ownership 
of a vehicle itself is recognized under Sec- 
tion 31, the question of registration or its re- 
fusal does not arise at all. What is refused 
under Section 31 is not the registration, but 
the entry regarding the transfer of ownership 
in the certificate of registration. Hence order 
under S. 31 cannot be deemed to be one under 
S. 27, so as to make it appealable under S. 35. 
AIR 1959 Raj 175, Dissented from. 

(Paras 18, 20) 

Cases Referred: Chronological Paras 

AIR 1959 Raj 175 = 1959 Raj LW 231, Shri 

Ratan v. State Transport Authority, Jai- 
pur , 

A. Laxminarayana, for Petitioner; S. 
Rangareddy for 4th Govt. Pleader on behalf 
of Respondent No. 1. 


GOPAL RAO EKBOTE, C. J.:— This 
writ petition has come to us on a reference 
made by our learned brother, Obul Reddi, J. 
on 26-4-1973. Tne learned Judge thought that 
the judgment of Madhava Reddy. J., given 
in Writ Petition No. 1243 of 1967, is in con- 
flict with a Bench decision of the Rajasthan 
High Court in Shri Ratan v. State Transport 
Authority, (AIR 1959 Raj 175). Since the 
question involved is of considerable impor- 


KQ/LQ/E766/73/RSK 


wwe 


1974 


tance, he thought that an authoritative pro- 
nouncement is required. 


2. The facts, in brief are: that, the 
petitioner herein purchased a lorry bearing 
No. APK 4125, on 26-6-1966, for a sum of 
Rs. 10,000/-. The transferee submitted the 
necessary papers to the Deputy ‘Transport 
Commissioner, that is to say, the Regional 
Transport Authority, Hyderabad for making 
the necessary entry in regard to the transfer 
of ownership of the said vehicle. 


3. Since the Tahsildar, Hyderabad, has 
informed the Regional Transport Authority 
that the said lorry was under an attachment 
for the recovery of arrears of revenue, due 
from the transferor, the Regional Transport 
authority refused to make the necessary en- 
tries, 


4, The transferee then appeared before 
the Tahsildar. His contention before the 
Tahsildar was that the lorry, in question, was 
sold to him long prior to its attachment by the 
Tahsildar. The Tahsildar enquired into that 
claim of the petitioner, and raised the attach- 
ment, by his order dated 24-3-1967. 


5. A copy of the said order of the 
Tahsildar was then produced before the Re- 
gional Transport Authority, by the transferee. 
He requested the Regional Transport Autho- 
rity to effect the necessary entries of transfer 
of the said lorry. 

6. The R. T. A. even this time, reject- 
ed the request of the petitioner-transferee. 


T7. Writ Petition No. 1243 of 1967 was, 
consequently, filed by the transferee in this 
Court. Our learned brother, Madhava Reddy, 
J. allowed that writ petition and directed the 
Regional Transport Authority to make an 
enquiry into the question of transfer of the 
said vehicle, and then pass suitable orders. 


8. When the matter thus went back 
to the Regional Transport Authority, he; 
once again, rejected the request of the trans- 
feree, by his order dated 7-8-1971. 


9, Aggrieved by the order of the Re- 
gional Transport Authority, dated 7-8-1971, 
the transferee preferred an appeal to the 
Transport Commissioner. The Transport Com- 
missioner, by the impugned order dated 15-9- 
1971, held that the order passed by the Re- 
gional Transport Authority, was one under 
Section 31 of the Motor Vehicles Act (No. 4 
of 1939) (hereinafter referred to as “the M. V. 
Act”), and that, such an order is not appeal- 
able under Section 35 of the Act. He, con- 
sequently, rejected the appeal as not enter- 
tainable. It is this view of the Transport 
Commissioner, that was challenged in the Writ 
Petition. 


10. When the matter came up before 
the learned Single Judge, relying upon the 
above said Bench decision of the Rajasthan 
High Court, it was argued that the registering 
authority has no power to make enquiries. 
Since there was a conflict of view between the 
two courts, the learned Judge referred the 
matter to the Bench. 
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11. When the matter was argued be- 
fore us, the question which was referred by 
the learned Single Judge to us, was not argu- 
ed. Instead, it was submitted that the order 
of the Regional Transport Authority dated 
7-8-1971 comes within the purview of Sec- 
tion 27 of the M. V. Act, and as a result, it 
is appealable under S. 35 of the Act. 


12. In order to appreciate this con- 
tention it is necessary to read some of the 
provisions of the Act. Section 27 relates to 
refusal of registration. It states :-— 


“Section 27 :— The registering authority 
may refuse to register any motor vehicle if 
the vehicle is mechanically defective or fails 
to comply with the requirements of chapter 
V or of the rules made thereunder, or if the 
applicant fails to furnish particulars of any 
previous registration of the vehicle, or fur- 
nishes inaccurate particulars in the applica- 
tion for registration of such vehicle and it 
shall furnish the applicant whose vehicle is 
refused registration with reasons in writing for 
such refusal.” 


13. An analytical and close reading 
of that Section would reveal, firstly, that it 
relates to the refusal of registration, and has 
very little to do with the transfer of owner- 
ship of any vehicle. The registration can 
be refused, according to that Section, firstly 
on the ground that the vehicle is machani- 
cally, defective; secondly, when the owner 
has failed to comply with the requirements of 
Chapter V or the rules made thereunder; 
thirdly, if the applicant failed to furnish 
particlars of any previous registration of the 
Vehicle; and finally if the applicant furnishes 
inaccurate particulars in the application for 
registration of such vehicle. 


14. What is plain, therefore, is that 
the registration can be refused only on any 
one or more of the grounds expressly men- 
tioned in Section 27 of the Act. 


15. We then go to Section 31 of the 
Act, which relates to transfer of ownership. 
According to that section, where the owner- 
ship of any motor vehicle registered under 
the said Chapter, is transferred, certain obli- 
gation is cast both on the transferor as well 
as the transferee, to report the transfer to 
the registering authority, within a particular 
time. It is only when such particulars are 
furnished and report is made that the parti- 
culars of the transfer of ownership are en- 
tered in the Certificate of Registration. “The 
whole purpose of Section 31 is merely to re- 
cord, in the Certificate of Registration, the 
particulars relating to the transfer of owner- 
ship of a motor vehicle. In order to apply 
Section 31, there must be a motor vehicle, 
which is already registered. It is only in cases 
of transfer of such registered vehicles that 
the particulars of transfer of ownership are 
required to be entered in the Certificate of 
Registration. What follows is that Section 31 
of the Act has no bearing whatsoever on the 
question of registration, or its refusal. It is 
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Section 27 which concerns with that question, 
and not Section 31. The difference between 
the two sections is prominent and conspicuous, 
While Section 27 relates to the refusal of 
registration, Section 31 permits to record or 
refuse to record the transfer of ownership. 
This difference will be found to have been 
maintained in Section 35 of the Act, where- 
under certain orders are made appealable. 

16. Section 35 of the Act makes the 
following orders appealable :— 

(i) an order of refusal under Section 27 
to register a motor vehicle; 

(ii) an order made under sub-section (1) 
of S. 38 to issue a certificate of fitness; 

Gii an order of suspension or cancella- 
tion made under Section 33 or Section 34; 
and 

(iv) an order of cancellation under sub- 
section (3) of S. 38. 

The owner of a motor vehicle, aggrieved by 
any of the aforesaid orders, can appeal to 
the Transport Commissioner. 

17. The short, question, therefore, is 
whether an order, refusing to record parti- 
culars of the transfer of ownership in the 
Certificate of Registration, under Section 31 
of the M. V. Act, is appealable under Sec- 
tion 35. 

18. It was not disputed that, since 
Section 35 of the Act does not expressly or 
by necessary implication, make an order pas- 
sed under Section 31, appealable, no appeal 
is maintainable against any such order. The 
contention, however, was that since refusal to 
make entries of the transfer of ownership in 
the certificate of Registration, amounts to Te- 
fusal of registration in favour of the trans- 
feree, such an order would come under Sec- 
tion 27 of the Act. What is, however, ignor- 
ed in advancing this argument is that, unless 
the ownership of a vehicle itself is recognised 
under Section 31, the question of registration 
or its refusal does not arise at all. More 
important than that, as seen, is that for the 
purposes of Section 31 a motor vehicle must 
have been registered before the transfer of 
ownership is entered in the Certificate of Re- 
gistration. What is refused under Section 31 
is not the registration, but the entry regarding 
the transfer of ownership in the Certificate of 
Registration. We fail, therefore, to see how 
any order passed under S. 31 can be brought 
under Section 27 of the Act. 


49, Apart from the grounds men- 
tioned in Section 27 of the Act, on which 
registration of a motor vehicle can be refused, 
the court cannot take the liberty of adding 
one more ground in Section 27, by stating 
that the refusal to enter the transfer of owner- 
ship in the Certificate of Registration would 
be an order made under Section 27. That 
would amount to a legislation, a field into 
which the courts are prohibited from enter- 
ing. 


20. Section 35 also, if plainly. read, 


does not warrant the treatment of an order, 


P. B. Krishna Rao v. Govt. of A. P. 


A. I. R. 


passed under Section 31, as an order made 
under Section 27. There is no place, either 
in Section 27 or in Section 35, for an ordet 
expressly passed under Section 31, to be 
deemed to be an order made under Section 27, 
so as to make it appealable under Section 35 
of the Act. 


2i. Our attention was drawn to a 
decision of the Rajasthan High Court in (AIR 
1959 Raj 175). After going through the said 
decision carefully and with great respect to 
the learned Judges who decided that case, we 
find ourselves unable to agree with the view 
expressed therein. Their Lordships held that: 

H OPRTERS We agree with the reasoning given 
by the R. T. A. for holding that an order re- 
fusing to record the transfer of ownership 
on a registration certificate as required by Sec- 
tion 31 should be deemed to be an order pas- 
sed under Section 27 of the Act which is ap- 
pealable under Section 35........, = 
We have already given our reasons for not 
agreeing with such a view. 


22, For the reasons stated above, we 
agree with the view taken by the Transport 
Commissioner that the order made by the 
Regional Transport Authority on 7-8-1971 was 
an order made expressly under Section 31 
of the Act, and that order cannot be deemed 
to be an order passed under Section 27 so 
as to make it appealable under Section 35 of 
the Act. As a result, the writ petition is dis- 
missed with costs. Advocates fee Rs. 100/-. 

Petition dismissed. 
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GOPAL RAO EKBOTE, C. J.:— This 
appeal is from the judgment of our learned 
brother Sambasivarao, J. given in Writ peti- 
tion 4539 of 1972 on 21-11-1972 whereby the 
learned Judge dismissed the Writ Petition. 


2. The facts in outline are: The first 
petitioner was granted a permit on 29-9-1968 
on route No. 68 viz. Nainavaram gate to 
Ajitsingh Nagar by the R. T. A. 

3. After some time, the R. T. A. con- 
sidered a proposal of varying the route No. 16 
by extending it from Nainavaram gate to 


Nunna Via Ajitnagar. The R. T. A. by its 
resolution dated 27-6-1969 approved the said 
variation. 

å, The fourth respondent in the wri 
petition who is an existing operator on the 
route. Nunna to Kaleswara Rao Market was 
aggrieved by the said order of variation. He 
therefore filed a Revision Petition before the 
S. T. A. on 2-8-1969. 

5. On 28-2-1970, the R. T. A. actual- 
ly granted the variation in the route approv- 
ed by it earlier to the two permit-holders the 
first petitioner being one of them. 

: The fourth respondent was also 
aggrieved by the second order dated 28-2-1970. 
He consequently preferred a second revision 
petition before the S. T. A. on 16-5-1970. 

7. The S. T. A, allowed both the revi- 
sion petitions and set aside the orders of the 
R. T. A. dated 27-6-1969 and 28-2-1970. This 
order was passed on 23-6-1972 by the S. T A. 


8. Aggrieved by those orders passed 
in the two Revision petitions, the first peti- 
tioner filed a revision petition to the Govern- 
meni. By its order dated 28-9-1972 made in 
G. O. 2782, the Government rejected the revi- 
sion petition and confirmed the order of the 
S. T. A. It is to question the said G. O. that 
Writ Petition 4539 of 1972 was filed and out 
of which this appeal arises. 


9. The learned Judge by the order 
under appeal firstly held that both the revi- 
sion petitions were filed beyond 30 days, the 
prescribed time for filing such revision peti- 
tions. The learned Judge, however, did not 
attach much importance to the question of 
limitation as be thought that the objection 
regarding limitation was not taken either be- 
fore the S. T. A. or before the Government. 
Even in the writ petition that objection was 
not raised. It was sought to be raised only 
by way of an additional ground subsequently. 
The learned Judge felt that if this objection 
had been raised, the possibility of the S. T. A. 
exercising suo motu jurisdiction cannot be 
ruled out. No time limit is prescribed for 
such suo motu action. The learned Judge 
relied in support of this conclusion on Motor 
Workers’ Union v. Rayapwaddi Appa Rao, 
AIR 1970 Andh Pra 220. The learned Judge 
therefore held that even if the revision peti- 
tion filed by the fourth respondent before the 
S. T. A. were ignored, that authority could 
still have acted on its own motion under Sec- 
tion 64-A of the Motor Vehicles Act. 


10. The second contention before the 
learned Judge was that the Government was 
not justified in invoking the power under Sec- 
tion 6 (4) (a) (ii) of the Defence of India Act, 
1971 for endowing the Transporting Commis- 
sioner with the power of the S. T. A. The 
learned Judge held that the conferring of such 
power cannot be said to be unconnected with 
the defence of India. In cases of emergency 
such power can validly be conferred. The 
third contention was raised before the learned 
Judge on merits of the case. The learned 
Judge rejected that contention also. 
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11. in this Writ Appeal, two conten- 
tentions were raised by Sri P. Babul Reddy, 
the learned counsel for the appellants. It 
was firstly argued that the above said Revi- 
sion Petitions filed by the fourth respondent 
before the S5. T. A. were time-barred. They 
cught not to have been entertained by the 
S.T. A. 


12. Now it was a common ground that 
the first order of the R. T. A. given on 27-6- 
1969 approving the variation of the route was 
made under S. 47 (3) of the Act. That was, 
though an administrative order, revisable under 
Section 64-A cf the Act. 


13. The second order of the R. T. O. 
made on 28-2-1970 was made under S. 57 (8) 
of the Act and was also revisable under Sec- 
tion 64-A of the Act. 


14. Now under the proviso to Sec 
tion 64-A the State Transport Authority 
“shall not entertain any application frem a 
person aggrieved by an order of the R. T. A, 
unless the application is made within 36 days 
from the date of the order.” It will immedia- 
tely be plain that the proviso places fetters 
upon the power of the S. T. A. to revise the 
orders of the R. T. A. Unless a revision is 
filed within 30 days of the date of the order, 
he has no power to hear the Revision Peti- 
tions. Admittedly there is no provision either 
in the Act or in the rules made thereunder 
to excuse any delay and entertain revision 
petitions even after the expiry of 30 days 
from the date of the order. The embargo 
therefore is complete and the S. T. A. is pre- 
cluded from entertaining any revision peti- 
tion from the order of the R. T. A. filed after 
the expiry of 30 days from the date of the 
latter’s order. 


15. Rule 196, however, makes it obli- 
gatory that a revision petition filed under Sec- 
tion 64-A of the Act “shall be accompanied 
. by the original or a certified copy of the 

rder against which the application is pre- 
ferred.” 

16. It will thus be seen that while pro- 
viso to Section 64-A, which is couched in 
mandatory language, inhibits the S. T. A. from 
entertaining a revision filed beyond 30 days 
of the date of the order, Rule 196 which 
similarly is- couched in mandatory words, en- 
joins that an original or certified copy of the 
order must be filed along with the revision 
petition. 


17. We have already seen that the 
S. T. A. is not empowered to condone the 
delay and entertain revision petition after 30 
days of order. Likewise, there is no provision 
made in the rules for excluding the time spent 
in obtaining the certified copy from the com- 
putation of 30 days from the date of order 
as prescribed in proviso to Section 64-A of 
the Act on the lines of Section 12 of the 
Indian Limitation Act. It was a common 
ground that the provisions of the Limitation 
Act do not apply to revision petitions arising 
under the Act. The question therefore is that 
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in cases where the order of the R. T. A. is 
not served upon the aggrieved party within 30 
days of the order of the certified copy even 
if applied for within 30 days is not supplied 
within 30 days of the order and is given only 
after the said period is over, can the com- 
putation of the period of 30 days in the first 
case be from the date when the order is serv- 
ed on the aggrieved party and jn the second 
case whether the time spent in obtaining a 
certified copy which is required to be filed | 
along with the revision petition can be ex- 
cluded frcm the computation of 30 days. 


48. Now one may see a superficial in- 
consistency between the proviso to Sec. 64-A 
and Rule 196 both provisions being manda- 
tory. On a ciose examination however, it 
would be found that there is no inconsistency 
betwecery them. On a general principle that 
an author must be supposed not to have in- 
tended to contradict himself the court will try 
its best ta construe the language of the two 
provisions in such a way as to avoid the effect 
of inconsistency, unless of course the language 
is so plain that it is almost impossible to re- 
concile and harmonize the two apparently in- 
consistent provisions. One way in which re- 
pugnancy can be avoided is by regarding the 
two apparently conflicting provisions as dealing 
with two distinct matters or situations. Thus 
Whenever the language of the provisions admit 
of two constructions one in conflict with each 
other and the other their reconciliation, and 
if it is found that if construed in one way 
would lead to obvious inconvenience and in- 
justice, the courts act upon the view that such 
a result could not have been intended, unless 
the intention has been manifested contra in 
plain words. The same principles would ap- 
ply even to a case where one provision is 
enacted by Parliament and the other is made 
by its delegate. 


19. If we examine the two provisions 
in the light of what is stated above, it would 
be evident that while proviso to Section 64-A 
prescribes the limitation of 30 days from the 
date of the order for filing revisions, Rule 196 
when it obliges the petitioners to file the ori- 
ginal order or a certified copy of it lays 
down a rule by necessary implication as to 
how these 30 days prescribed in Section 64-A 
are to be computed. The two provisions thus 
deal distinctly with two separate matters or 
situations. In order to avoid a statutory re- 
sult that flouts common sense and justice, it 
would not be proper for this court either to 
disregard the statute or the rule or allow 
either of them to override the other. It is 
our duty to so interpret these provisions that 
they would be in accord with the judicially 
presumed Parliamentary concern for common 
sense and justice. This is thus the only way 
to reconcile the proviso to Section 64-A with 
Rule 196. We do not therefore feel that there 
is any inconsistency between the two provi- 
sions. Both can happily co-exist and thus 
carry out the intention of the authors of thel 
provisions. 
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20. We have seen that Rule 196 re- 
quires the original order or a certified copy 
of it to be filed along with the Revision Peti- 
tion and it is a plain common-sense that un- 
less the order is served upon the aggrieved 
party or a certified copy of it is provided to 
him, it will not be possible for him to file 
the revision complying with Rule 196. By 
necessary implication therefore the computa- 
tion of the period of 30 days will have to be 
so made as not to be in conflict with R. 196. 
In other words, the words “within 30 days 
from the date of the order” must mean with- 
in 30 days from the date when the order 
is served upon the aggrieved party. This 
view of ours gathers support from the follow- 
ing two decisions of the Supreme Court. In 
Harish Chandra v. Deputy Land Acquisition 
Officer, (AIR 1961 SC 1500) Gajendragadkar, 
J. who spoke for the Court said: 


“The knowledge of the party affected by 
the award, either actual or constructive being 
an essential requirement of fair play and 
natural justice, the expression “the date of the 
award” used in the proviso must mean the 
date when the award is either communicated 
to the party or is known by him either actual- 
ly or constructively. In our opinion, there- 
fore, it would be unreasonable to construe the 
words “from the date of the Collector’s 
award” used in the proviso to Section 18 in 
a literal or mechanical way.” 


21. In view of the plain language of 
Rule 196 it would be manifest that in cases 
falling under the said rule, there can be no 
question of commencing the period from the 
date of knowledge of the order either actual 
or constructive. The Supreme Court in Muni- 
cipal Board Pushkar v. S. T. A. Rajasthan, 
(AIR 1965 SC 458 (464) ) while construing the 
proviso to Section 64-A held: 


“We agree therefore that the words “date 
of the order” should not be read “as from the 
date of knowledge of the order” ”. 


As observed by the Supreme Court in (AIR 
1961 SC 1500) the date of the order in this 
case must therefore necessarily mean the date 
when the order is communicated to the party. 


22. In AIR 1965 SC 458 the same ex- 
pression fell for consideration of the Supreme 
Court. That was a case under Section 64-A 
of the Motor Vehicles Act. The question, 
however, was as to when the resolution chang: 
ing the place of a Bus Stand takes effect, whe- 
ther from the date when the resolution was 
passed or the date when it was published. 


23. According to the appellant therein, 
the date when the R. T. A. passed the resolu- 
tion was the date of the order. Against this, 
it was urged on behalf of the Bus operators 
that it is the date when that resolution was 
brought into effect by the publication of the 
notification which should be considered to 
be the date of the order. Their Lordships 
agreed with the contention of the Bus opera- 
tors and said: 
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“For, it is a fallacy to think that the date 
when the R. T. A. passed the resolution was 
the date on which the fixation of the new 
Bus Stand or the discontinuance of the old 
Bus Stand was ordered. ft has to be re- 
membered in this connection that Rule 134 
itself contemplates that the fixation or altera- 
tion of Bus Stands would be made by a noti- 
fication. It is only on such notification that 
a notified bus stand comes into existence. So 
long as the notification is not made there 
is in law’no effective fixation of a new Bus 
Stand or discontinuance of old Bus Stand.” 

24, Applying the principle thus laid 
down by the Supreme Court to the facts of 
the present case, it would be clear that in 
view of the language of Rule 196, the words 
“date of the order” must mean the date when 
that order was communicated to the party. 
It is a common ground that the second order 
dated 28-2-1970 was communicated to the 
petitioners on 20-4-1970. If one computes the 
period of 30 days from that date, it was con- 
ceded the revision petition filed on 16-5-1970 
would be well within time. 


25. We then turn to the next situation 
arising out of Rule 196, that is to say whe- 
ther the period spent in obtaining the certified 
copy can be excluded from the computation 
of 30 days period prescribed for filing the revi- 
sion. On the analogy of the original order 
which we have discussed above it is possible 
to contend that “the date of order’ in such 
cases must mean the date on which the certi- 
fied copy was ready and given to the party. 
But it makes, in our view, litle difference even 
if we are to hold that the time spent on ob- 
taining the certified copy shall necessarily be’ 
excluded because of the mandatory language 
of Rule 196 from the computation of 30 days. 
There is one advantage in adopting this ap- 
proach and that is that the time spent in ob- 
taining the certified copy shall be excluded 
only in cases where the copy application is 
made with 30 days of the date when the 
order is actually made. Such an interpreta- 
tion would be in conformity with the princi- 
ples underlying Section 12 of the Indian Limi- 
tation Act. It is true that Section 12 in terms 
does not apply to revisions filed under Sec- 
tion 64-A of the Act. The necessary implica- 
tion of Rule 196, however, is that, the time 
spent in obtaining the certified copy of the 
order without which no revision can be filed 
must be excluded from counting the period of 
30 days. It is there that we kept in view the 
analogous principles of Section 12 of the 
Limitation Act and nothing more. This is 
the necessary result of a combined reading of 
the proviso to Section 64-A and Rule 196. 
We would be giving effect to both these man- 
datory provisions and thus carry out the in- 
This is the only way 
to avoid injustice and inconvenience. It is 
sheer common-sense that dictates helpful re- 
conciliation of the two provisions without of- 
fending any principle of construction of the 
Statute. 


26. If we look at the first revision 
petition in the light of above discussion, it 
will be seen that if the time spent in obtain- 
ing the certified copy of the order is exclud- 
ed the first revision petition filed on 2-8-1969 
will admittedly be well within limitation. The 
affidavit filed by the writ petitioner before us 
gave dates as to when the copy application 
was filed and as to when it was ready and 
given. At first the correctness of these dates as 
given by the appellant was doubted but on 
verification with the record produced by the 
learned Government Pleader it was conceded 
by all the concerned Advocates that those 
dates given in the affidavit are correct. If 
that is so, then if the time spent in obtaining 
the certified copy is excluded, it could not be 
doubted that the first revision petition will 
also be within limitation. : 


27. Before we part with this aspect of 
the case we think it would be right to observe 
that the question of limitation ought not to 
be brushed aside on the ground that if the 
appellant had raised the objection before the 
S. T. A. it was possible for that authority to 
exercise suo motu jurisdiction under S. 64-A. 
It was a common ground that in truth and 
reality the S. T. A. has not exercised juris- 
diction suo motu. In fact, he ordered the two 
revisions which were filed. The possibility or 
otherwise of exercising the power suo motu 
cannot alter the position of law relating to 
the limitation on the basis of which power 
to hear revision petitions depends. It may be 
that no fetters are placed upon the powers 
of the S. T. A. to suo motu revise the order 
of the R. T. A. but that would not mean that 
even the revisions can be heard by the said 
authority in total disregard of the proviso to 
Section 64-A. 


28. In Madan Lal v. Sunder Lal, AIR 
1967 SC 1233) the Supreme Court held :— 


“Assuming that the court has power to 
set aside the award suo motu, that power can- 
not be exercised to set aside an award on 
grounds, which fall under Section 30 of the 
Act, if taken in an objection petition filed 
more than 30 days after service of notice of 


filing of the award, for if that were so the’ 


limitation provided under Article- 158 of the 
Limitation Act would be completely nega- 
tived.” 

29. In D. N. Roy v. State of Bihar, 
AIR 1971 SC 1045 (1048) Hegde, J. who 
spoke for the Court in a similar situation 
said :-— 

“The impugned order of the Central Gov- 
ernment does not show that it was made in 
the exercise of its suo motu power. It is 
purported to have been made on the basis of 
the application made by the respondent 5 
under Rule 54 of the Mineral Concession. 
Rules, 1960.” 


His Lordship further said :— 


“But in this case the difficulty is that at 
no stage the Central Government intimated to 
the appellant that it was exercising its suo 
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motu power. At all stages it purported to 
act under Rules 54 and 55 of the Mineral 
Concession Rules, 1960. If the Central Gov- 
ernment wanted to exercise its suo motu 
power it should have intimated that fact as 
well as the grounds on which it proposed to 
exercise that power to the appellant and given 
him an opportunity to show cause against 
the exercise of suo motu power as well as 


against the grounds on which it wanted to ex- 


ercise its power. Quite clearly the Central 
Government had not given him that oppor- 
tunity.” 

30. Our attention was however drawn 
to a decision of this Court reported in (AIR 
1970 Andh Pra 220). We do not however 
think it goes contrary to the decisions of the 
Supreme Court ‘referred to above. On the 
facts of that case the learned Judges held that 
the order was passed by the Government in 
the exercise of its suo motu power. That is 
clear from paragraph 10 of the judgment. 
Their Lordships did not lay down any rule 
that revision petition which was filed beyond 
30 days can be said to have been disposed of 
in the exercise of its suo motu power even 
without giving notice of such an intention on 
the part of the Government and communicat- 
ing the grounds on which the Government 
wants to exercise that power. The above 
said decision of this court therefore has to be 
confined to the facts of that case. 


31. The learned Judge, with due res- 
pect, was not right in drawing support from 
the said Bench decision of this Court for his 
view that :— 


“If this objection had been raised, the 
possibility cannot be overlooked or overruled 
that the S. T. A. might have examined the 
ea on its own motion, in other words, suo 
motu.” 


32. We have seen that the said deci- 
sion does not lay down any such proposition. 
And if that decision is to be understood in the 
way in which the learned Judge has appreciat- 
ed it, then, we are bound to say that it would 
not be a good law in view of the above said 
two Supreme Court decisions. 


33. In the instant case admittedly, the 
S. T. A. has not stated anywhere in the order 
that he is exercising his suo motu power. 
Even the learned Judge has not found that. 
In reality the impugned order was made by 
the S. T. A. in the exercise of suo motu 
power. Admittedly, no notice was given to 
the parties by the S. T. A. informing them 
of his intention to exercise his suo motu 
power. Nor any grounds were communicated 
to them on the basis of which he proposed 
to exercise that power. Al these things clear- 
ly establish that the S. T. A. has not at all, 
exercised and had no intention to exercise 
suo motu power. The mere possibility of 
his exercising such a power if objection in 
regard to limitation had been raised would not 
alter the position of fact as found or law 
relating thereto. 
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34, We are satisfied that both the 
revision petitions were not time-barred. The 
S. T. A. had not exercised his suo motu 
powers. He disposed of the revision petitions 
on merits and no faults can be found with his 
judgment on the ground of limitation. 


35. That takes us to the second con- 
tention of the appellant. It was argued that 
the Defence of India Act, 1971 came into 
force on 9-12-1971. According to Section 6 
(4) (a) Gi) of that Act, the Motor Vehicles 
Act, 1939 has effect subject to the provisions 
mentioned in sub-section (4) of that section. 
The State Government under that sub-section 
has been empowered to authorise any per- 
son “to perform to the exclusion of the 
S. T. A. or R. T. A. as the case may be, 
such functions of the S. T. A. or any R. T. A. 
under the said Chapter as may be specified 
in the notification.” 


36. The contention was that by the 
time the Defence of India Act came into 
force, Section 64-A of the Act stood amended 
in 1969 although it came into force from 
1-4-1971. According to that amendment in- 
stead of the S. T. A., the power to revise was 
conferred on the State Transport Appellate 
Tribunal. It was therefore submitted that 
since the S. T. A. was not the authority com- 
petent to hear the revision petition under Sec- 
tion 64-A, the notification in G. O. Ms. No. 72 
dated 12-1-1972 which excludes the S. T. A. 
from hearing Revision Petitions and empowers, 
instead, the Transport Commissioner to dis- 
pose of the Revisions as he did in the instant 
case, 


37. It is true that Section 64-A of the 
Act was amended in 1969. With effect from 
1-4-1971 the position under Section 64-A was 
that the State Transport Appellate Tribunal 
was empowered to hear revisions against the 
orders of the S. T. A. or R. T. A. in a case 
where no appeal lies. The S. T. A. which 
was prior to that date the revising Authority, 
ceased to have that authority. What then 
is the meaning of the G. O. Ms. 72 dated 
12-1-1972 issued by the Government under 
Section 6 (4) (a) Gi) of the Defence of India 
Act whereby the Government transferred the 
tevisory powers of the S. T. A. to the Trans- 
port Commissioner? 


38. It could not be disputed that Sec- 
tion 64-A as amended in 1969 is prospective 
in its character. It does not refer either ex- 
pressly or by necessary implication to the 
cases which were pending before the S. T. A. 
on 1-4-1971. It is now fairly settled that 
when the substantive law is altered during 
the pendency of an action, the rights of the 
parties are decided according to the law as 
it existed when the action was begun, unless 
the new Statute shows a clear intention to 
vary such rights. It cannot be doubted that 
tight to continue the action pending before 
an authority is a substantive right. It cannot 
be taken away without language express or 
implied. ‘The effect of this amended provi- 
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Sion is that while the revision petitions filed 
on or after 1-4-1971 can be heard by the 
State Transport Appellate Tribunal, the revi- 
sion petitions pending on that date shall con- 
tinue to be heard and disposed of by the S. T. 
A. as if Section 64-A was not amended. 


39. In so far as such cases were con- 
cerned, therefore Section 64-A. in spite of its 
amendment in 1969 continued to be in force 
authorising the S. T. A. to dispose of the 
pending cases. It cannot therefore be argued 
validly that since the S. T. A. was not the 
revisory authority on the day of the Defence 
of India Act, the G. O. empowering the 
Transport Commissioner to hear revision cases 
to the exclusion of the S. T. A. was meaning- 
less. Jt was in any case, effective in regard 
to the pending cases before the S. T. A. 


- Under Section 6 (4) (a) Gi) therefore the Gov- 


ernment can transfer those cases to the Trans- 
port Commissioner excluding the S. T. A. 
That is the effect of the G. O. The Trans- 
port Commissioner therefore had the neces- 
sary power to hear and dispose of the two 
revisions in the present case which were ad- 
mittedly pending before the S. T. A. on l-4- 
1971, and which were validly transferred to 
the Transport Commissioner by the said G. O. 

40. The argument advanced before the 
learned single Judge in that behalf was not 
pressed before us. Instead the above said 
argument was pressed before us. We experi- 
ence no difficulty in rejecting it. 

Al. As no other contention was raised, 
we agree with the conclusion of the learned 
Judge although for different reasons. We ac- 
cordingly dismiss the appeal with costs. Ad- 
vocate’s fee Rs. 100/-. 

Appeal dismissed. 
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(Y 61 C 64) 
CHINNAPPA REDDY, J. 


The Andhra Pradesh Agricultural Uni- 
versity, Appellants v. Begari Sayanna died 
L. Rs. 1. Begari Gangamma and others, Res- 
pondents. 

C. C. C. A. Nos. 106 to 108, 118 and 5 
of 1971, 38, 39, 114, 142, 150, 166, 187 of 
1972, 18 to 20, 31 to 34 and 37 to 39 of 1973, 
D/- 24-7-1973 against decree of Ist Additional 
Chief J., City Civil Court, Hyderabad at 
See in O. P. Nos. 426 and 427 of 


index Note :— (A) Land Acquisition Act 
(1894), Ss. 18 and 54 — Person for whose 
benefit land is acquired by Government has 
no right of appeal against order passed on 
reference under S. 18 — Grant of leave to 
appeal does not give him a right of appeal 
where he has none. | 

Brief Note :— (A) When land is acquired 
by the Government, the land vests in the Gov- 
ernment after acquisition and compensation 
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has to be paid to the claimant by the Gov- 
ernment and it is to the Government alone 
that the claimant must look for payment of 
compensation. If any issue is raised by the 
claimant the issue has to be settled with the 
Government only and none else. The lis, if 
any, is between the Government and the clai- 
mant. The person for whose benefit the land 
is acquired and who may ultimately pay to 
the Government the cost of acquisition has 
nothing to do with the lis. (Para 2) 


The fact that the land is acquired for 
the benefit of a person and who may, there- 
fore, have to meet the cost of acquisition is 
not sufficient to clothe him with the mantle 
of a party or give him the right of appeal 
so as to litigate against the claimant (erstwhile 
owner) of the land. (Para 2) 


Leave of the Court is necessary where 
a person who is not a party to the proceed- 
ing in the lower Court desires to prefer an 
appeal but a pre-condition to the grant of 
leave is that he must satisfy certain basic re- 
quirements, one of which is that he should 
have a right of appeal. (Para 4) 


Cases Referred: Chronological Paras 
AIR 1972 SC 1973 = (1972) 1 SCWR 606, 


Punjab University v. Acharyaswami 
Ganesh 6 
AIR 1972 Andh Pra 362 = (1972) 1 Andh 


LT 136, M. V. M. M. Trust v. C. SA 
raju 
AIR 1970 SC 1354 = (1971) 1 SCR 153, 
N. Sitharamaiah v. Kotiah 4 
AIR 1970 Guj 81 = 14 Guj LR 484, Gautam- 
lal v. Land Acquisition Officer 3 
AIR 1968 Andh Pra 353 = (1968) 2 Andh 
LT 23 (FB), Radhabai v. Chinnaiah 4 
AIR 1962 Andh Pra 140 = (1961) 2 Andh 
WR 204 (FB), Pulliah v. Nagabhushanam 4 
AIR 1959 Bom 297 = 60 Bom LR 94, Nagpur 
Corporation v. Narendrakumar 3 
(1954) C. R. P. No. 1235 of 1954 = ee 
= 66 Mad LW 136, 


Mad WN. 128 (Journal) 
AIR 1953 Mad 485 
Ponna Lago Ammal v. State of Madras 4 
(1909) 13 Cal WN 116 = 4 Ind Cas 332, 
Municipal Corporation of Pabna ~v. 
Jogendranarayan Raikut 3 


JUDGMENT :— Pursuant to a notifica- 
tion issued under Section 4 (1) of the Land 
Acquisition Act a vast extent of land was 
acquired by the Government in connection 
with establishing the Agricultural University 
at Rajendranagar. The Land Acquisition Of- 
ficer made his awards. The erstwhile owners 
of the land who were not satisfied with the 
compensation awarded by the Land Acqui- 
sition Officer sought references to the Court 
under Section 18 of the Land Acqui- 
sition Act. The Court made awards in 
the several references enhancing the 
compensation. The Government did not pre- 
fer appeals against the awards of the lower 
Court, but the Agricultural University for 
whose benefit the land was acquired has pre- 
ferred these appeals after obtaining leave 
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to appeal from this Court. Leave was granted 
ex parte, without notice to the claimants. when 
the appeals came up before me the claim- 
ants raised a preliminary objection re- 
garding the maintainability of the appeals. 
Though leave was granted by this Court it 
was very rightly conceded by Sri Babulu Reddy 
that it was open to the respondents to raise 
the preliminary objection since leave had 
been granted ex parte. 


2. In order to appreciate the objec- 
tion raised by the respondents it is necessary 
to refer to the provisions of the Land Acqui- 
sition Act. Section 4 of the Land Acquisition 
Act enables the Government to publish a 
notification stating that land in a locality is 
needed or is likely to be needed for a public 
purpose. On the publication of such notice 
stating that the land is needed for a public 
purpose or a company any person interested 
in the land may, under Section 5-A object 
to the acquisition of the land. The objec- . 
tion shall then be considered by the Govern- 
ment. Thereafter a declaration shall be made 
under Section 6 to the effect that any parti- 
cular land is needed for a public purpose or 
for a Company. Before taking possession of 
the land, Section 9 requires the Collector to 
give public notice that the Government in- 
tends to take possession of the land and that 
claims to compensation may be made to him. 
Claims for compensation are thereafter ré- 
quired to be considered and the Collector is 
required to make his award. On making his 
award, the Collector shall tender payment of 
the compensation awarded by him to the per- 
sons interested entitled thereto. After the Col- 
lector has made the award he may take pos- 
session of the land which will thereupon vest 
absolutely in the Government (Vide-Sec. 16). 
Any person interested who does not accept 
the award may, under Section 18, require the 
Collector to make a reference to the Court 
for the determination of the compensation. 
The Court shall thereafter determine the com- 


‘pensation to be awarded and make its award. 


Section 50 provides that where the acquisition 
is to be made at the cost of any fund con- 
trolled or managed by a local authority or 
of any company, such local authority or com- 
pany concerned may appear and adduce evi- 
dence before the Collector or Court for the 
purpose of determining the amount of com- 
pensation subject to the proviso that no such 
local authority or company shall be entitled 
to demand a reference under Section 18. It 
may not be out of place to mention here 
that the Agricultural University is neither a 
company nor a local authority. Section 54 
provides for an appeal to the High Court 
from the award of the Court hearing the re- 
ference under Section 18 of the Act. Part VII 
of the Act deals with acquisition of land for 
companies and provided for agreements to be 
entered into by the company with the Govern- 
ment for the payment of the cost of the acqui- 
sition, among other matters. This brief survey 
of the provisions of the Act shows that the 


t 
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land is acquired by the Government, the land 
vests in the Government after acquisition, 
compensation has to be paid to the claimant 


by the Government and it is to the Govern- 
ment alone that a claimant must look for 
payment of compensation.. If any issue 1s 
raised by the claimant the issue has to be 
settled with the Government only and none 
else. The lis, if any, is between the Govern- 
ment and the claimant. The person for whose 
benefit the land is acquired and who may 
Litimately pay to the Government the cost of 
acquisition has nothing to do with the lis. 
The person whose land is acquired and the 
person for whose benefit the land is acquired 
are never brought face to face. The person 
for whose benefit the land is acquired must 
look to the Government only for obtaining 
litle to and possession of the acquired land. 
The cost of acquisition required to be paid 
under the agreement with the Government 
must be paid by the person for whose benefit 
the land is acquired to the Government cnly 
and not to the person whose land is acquired. 
As I said they never meet. Clearly, there- 
fore, the person for whose benefit the land 1s 
acquired cannot be considered to be interested 
in the lis between the claimant and the Gov- 
ernment so as to enable him to be added 
as a party to the proceeding in the Court or 
to enable him to file an appeal to the High 
Court as if he were a party. It is true that 
in the case of a company or a local autho- 
rity, a right but, a very circumscribed right, 
is given to such company or local authority 
to participate in the proceedings before the 
Collector or the Court by appearing and 
adducing evidence for the purpose of deter- 
minting the amount of compensation. It is 
made clear by the proviso to Section 50 (2) 
that this circumscribed right to appear and 
adduce evidence does not clothe the company 
or local authority with the right to demand 
a reference under Section 18 of the Act. It 
is also necessary to mention here that the 
Agricultural University, the appellant herein 
does nat possess even this circumscribed right 
since it is neither a company nor a loca! 
authority. It is. therefore, clear that the in- 
tention of the legislature is to exclude the 
person for whose benefit the land is acquired 
from being treated as a party to the proceed- 
ings. The intention of the legislature, clear- 
ly. is to confine the lis to the claimant and 
the Government and not to compel the clai- 
mant fo fight legal battles with any one other 
than the Government. After all it is the Gov- 
ernment that acquires his land and it would 
be unfair to expose. him to litigation from 
other quarters. I am therefore of the view 
that the interest of the person for whose 
benefit the land is acquired and who may, 
therefore, have to meet the cost of acquisition 


is not sufficient to clothe him with the mantle 
of a party or give him the right of appeal 
so as to litigate against the claimant erstwhile 
owner of the land. 
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3. Ip Municipal Corporation of Pabna 
v. Jogendranarayan Raikut, (1909) 13 Cal WN 
116, Mitra and Caspersz, JJ. observed : 

“A company or Corporation for whose 
benefit any land may be acquired by the Col- 
lector is not a necessary party in the pro- 
ceeding and there can be no doubt that no 
proceeding can properly go on in the absence 
of the Secretary of State for India in Council, 
Under Section 50 of the Act, a company 
or a local authority for whose benefit the 
acquisition is made may appear and adduce 
evidence for the purpose of determining the 
amount of the compensation but that is in 
the nature of the addition of a party simply 
for the purpose of watching the proceedings 
or assisting the Secretary of State. Such a 
company or local authority has not the power 
to ask for a reference under Section 18 of 
the Act; neither does the Act give it the right 


of appeal.” 


“In Nagpur Corporation v. Narendrakumar, 


AIR 1959 Bom 297, Kotwal, !., observed: 
“The only parties who may be said to 
be interested in the payment of compensation 
are the Government which alone can legaily 
acquire the land, and of course the owner 
whose land is being acquired, Section 50 (2), 
in my opinion, cannot be construed fo en- 
iarge the right of the local authority or cor- 
poration beyond the right expressly mentioned 
therein namely, to appear and adduce evi- 
dence for the purpose of determining the com- 
pensation. The local authority or Corpora- 
tion do not by virtue of that right become 
parties to the acquisition proceedings.” 
In C. R. P. No. 1235 of 1954 = 1954 Mad 
WN 128 (Journal) Rajamannar, C. J., held 
that the right given under Section 50 (2) to 
a local authority or a <ecmpany for whose 
benefit the land was acquired to appear and 
adduce evidence does not extend to participa- 
tion in the arguments in the reference. in 
Gowthamalal v. Land Acquisition Officer, 
AIR 1970 Guj 81 Shaw and Sheiat, JJ. re- 
viewed the provisions of the Act and ob- 
served. 

“We think that a local authority or com- 
pany as the case may be has no status of 
a party as such for it has no right to demand 
a reference and against whom no award hav- 
ing the force of a decree can be passed. In 
other words, even if it is on record by reascn 
of its being given a right to appear and 
adduce evidence in regard to the compensa- 
tion, no order either for payment or for 
costs can be passed against it by the Court. 
Nor has it been given even a right of appeal 
against the award of the Court.” 

Later, the learned Judges observed : 

“It also follows that it has no right to 
file any appeal against the judgment of the 
Court. It would thus apear that hav- 
ing regard to the definition of the expression 
persons interested, in Section 3 (Ð and tak- 
ing into account the scheme of the Act as 
a whole, and though the funds for acquisition 
of the land were to be paid by them, they 


302 A. P. [Prs. 3-6] A. P. Agrl. University v. B. Gangamma (C. Reddy J.) 


cannot be said to be persons interested as to 
claim any right of appeal filed against any 
such award passed by the Court. They are 
not recognised under the Act as parties to 
the proceedings.” 


4. Finally, in M. C. M. M. Trust v. C. 
Varada Raju, AIR 1972 AP 362 the question 
arose whether the person for whose benefit 
the land was acquired could claim to the 
impleaded as a party to an appeal filed by 
the Claimants against the award of the Court. 
After referring to the provisions of the Act 
and the case law on the subject my brothers 
Kondaiah & Sriramulu, JJ. had no hesitation 
in holding that the person for whose benefit 
the land was acquired was not a necessary 
or proper party. Referring to the special right 
given to a local authority or company for 
whose benefit the land was acquired, the 
learned Judges have observed: 


“In our judgment, the local authority or 
company will only be a watching party in 
a proceeding before the Collector or the court 
of original jurisdiction. It can only appear 
and adduce evidence to determine the quantum 
of compensation. In other words, it can m- 
dependently lead evidence, oral and docu- 
mentary, and also cross-examine the witnesses 
examined on behalf of the claimants as well 
as the Land Acquisition Officer in determin- 
ing the quanfum of compensation. However, 
it has no right to argue either by itself or 


through a counsel in such proceedings 
as the right to argue would accrue only 
to a party entitled to be on record as a 


necessary or proper party. Further the right 
to appeal against a decision of the Collector 
or the Court of original jurisdiction would 
accrue only to a party, be it necessary or 
proper, to such proceedings but to others.” 

I have, therefore, no hesitation in arriving at 
the conclusion that the Agricultural University 
Rajendranagar had no right to prefer the pre- 
sent appeals, with or without leave of the 
Court. Leave of the Court is necessary where 
a person who is not a party to the proceed- 
ing in the lower court desires to prefer an 
appeal but a pre-condition to the grant of 
leave is that he must satisfy certain basic 
requirements. The requirements have been 
stated by a Full Bench of the Andhra Pradesh 
High Court in Pulliah v. Nagabbhushanam, 
AIR 1962 Andh Pra 140 (FB) as follows :— 


“What emerges from the above discussion 
is that if a person is deemed to be a party 
under Order 1, Rule 8, Civil P. C. and for 
purposes of Section 11, Explanation 6, Civil 
P. C. leave to appeal could be granted to him 
by the appellate Court in an appropriate case, 
if the decision rendered in those proceedings 
would adversely affect it. It is not in very 
case where a person may be remotely or indi- 
rectly affected that leave should be granted. 
But it should be granted to person who though 
not eo nomine parties would be bound by 
the decree or judgment in the proceeding and 
who could not by reason of Explanation 6 to 
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Section It, Civil P. C. agitate the same ques- 
tion in separate proceedings.” 

This was the very test which Rajamannar, 
C. J.. had earlier propounded in Ponnalagu 
Ammal v. State of Madras, AIR 1953 Mad 
485 and which was again accepted as the cor 
rect test by another Full Bench of the Andhra 
Pradesh High Court in Radhabai v. Chinnaiah, 
AIR 1968 Andh Pra 353 (FB). The decision 
in AIR 1953 Mad 485 and AIR 1962 Andh 
Pra 140 (FB) were noticed with approval by 
the Supreme Court in N. Sitharamaiah v. 
Kotiah, AIR 1970 SC 1354. 


5, Applying the tests propounded in 
these cases, it cannot be said that the Agri- 
cultural University is entitled to the grant of 
leave to appeal merely because it may ulti- 
mately have to meet the costs of acquisition 
and pay the same to the Government. 
the Courts are unanimous that the person for 
whose benefit the land is acquired is not a 
necessary or a proper party to the proceed- 
ings before the Court. The claimant in whose 
favour the award is passed gets no right to 
proceed against the person for whose benefit 
the land is acquired to recover the amount 
of compensation determined. The fact that 
the Agricultural University may have to pay 
the Government the cost of acquisition is 
neither here nor there since the person whose 
land is acquired is not concerned with such 
payment. His right is to get the compensa- 
tion from the Government whether or not 
the person for whose benefit the land is 
acquired pays the amount to the Government. 
The person whose land is acquired cannot, 
therefore, be compelled to fight a legal battle 
against the person for whose benefit the land 
is acquired. They never need join issue at 
any Stage. 


6. Sti P. Babulu Reddy, learned coun- 
se] for the Agricultural University, relied on 
the decision of the Supreme Court in The 
Punjabi University v. Acharyaswami Ganesh, 
AIR 1972 SC 1973. That was a case in which 
an appeal was filed against an award of the 
Court jointly by the Punjab Government and 
the Punjabi University. There was some 
delay in filing the appeal. The delay was 
sought to be explained on the ground that 
there was some miscalculation by the Registrap 
of the Punjabi University. The Punjab High 
Court held that right to file the appeal was 
primarily that of the Punjab Government and 
since the miscalculation was by the Registrar 
of the University there was no sufficient reason 
for condoning the delay in filing the appeal. 
The Supreme Court observed that since the 
land was acquired for the benefit of the 
Punjabi University and since it was the Uni- 
versity that was meeting the cost of acquisi- 
tion there was nothing surprising if the Goy- 
ernment had left the matters in the hands of 
the Registrar of the University. The miscal- 
culation made by the Registrar was, therefore, 
sufficient ground to condone the delay. I do 
not see how this case would possibly help Mr. 
P. Babulu Reddy. The learned Judges were 
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merely considering the question whether there 
was sufficient reason to condone the delay in 
the filing of the appeal by the Punjab Gov- 
ernment. To the extent that it goes the deci- 
sion is against Mr. Babulu Reddy. The 
Supreme Court did not say that the Punjabi 
University had the right to appeal and, there- 
fore, the miscalculation made by the Registrar 
was sufficient reason to condone the delay. 
What they said was that the Punjab Govern- 
ment was justified in placing the matter in 
the hands of the Registrar of the Punjabi Uni- 
versity and in that view, there was sufficient 
reason to condone the delay. 


7. In the result, I hold that the ap- 
peals are not maintainable. They are ac- 
cordingly dismissed but in the circumstances 
there will be no order regarding costs. 

Appeals dismissed. 


AIR 1974 ANDHRA PRADESH 303 
(Y 61 C 65) 
KONDAIAH AND LAKSHMAIAH, JJ. 


Indira Bai Patel, Appellant v. B. A. Patel, 
Respondent. 


C. C. C. A. No. 95 of 1970, DJ- 23-4- 
1973 against decree of Ist Addl. Chief J. City 
Civil Court Hyderabad, D/- 25-10-1968. 


Index Note:— (A) Civil P. C. (908), 
S. 11 — Consent decree — Principles of res 
judicata amd estoppel apply to consent decree 
also — (X-Ref:— Evidence Act (1872), Sec- 
tion 115). 

Brief Note :— (A) A judgment by con- 
sent is as effective an estoppel between the 
parties as a judgment obtained from the court 
after due contest on merits. AIR 1954 SC 
352 and AIR 1956 SC 346, Followed. 


(Para 9) 

Index Note :— (3) Hindu Adoptions and 

Maintenance Act (1956), S. 25 — Claim for 

enhanced maintenance—On ground of abnor- 
mal cost of living. 


Brief Note:— (B) Is abnormal cost of 
living a material change in the circumstances 
justifying enhancement? Yes. 

The claim for enhanced maintenance can 
be allowed even on taking judicial notice of 
the abnormal increase in cost of living. Ap- 
plicant is not disentitled to increase in main- 
tenance for not leading evidence thereon. 

(Para 15) 

Cases Referred: Chronological Paras 
AIR 1971 Mad 282 = 1970-1 Mad LJ 222, 
Thayammal v. M. Gounder 16 
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Kameswaramma v. Thammanna 14 
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Ekradeshwari v. Homeshwar 16 
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M. V. Bharati, for Appellant; M. P. Ugle 
and N. V. Deshpande, for Respondent. 


KONDAIAH, J.:— This appeal by the 
plaintiff is directed against the dismissal of 
her suit by the First Additional Chief Judge, 
City Civil Court, Hyderabad for cancellation 
of the compromise decree in O. S. No. 14 of 
1961 on the file of the 4th Additional Judge, 
City Civil Court, Hyderabad; for partition of 
the plaint ‘A’ & ‘B’ schedule immovable pro- 
perties into two equal shares and for delivery 
of possession of one such share and for a 
direction to the defendant to render an ac- 
count of the profits realised by him from the 
suit properties from 1958 till the date of deli- 
very of possession of the plaintiff’s share; or, in 
the alternative, for enhancement of the main- 
tenance payable by the defendant to the plain- 
tiff from Rs, 65/- to Rs. 500/- per month 
with effect from the date of suit; for allot- 
ment of one room in the first floor and three 
rooms in the ground floor of the plaint ‘B’ 
Schedule house to the plaintiff for her sepa- 
rate residence and for payment of Rupees 
10,000/- towards arrears of maintenance. 


2. The defendant B. A. Patel and the 
late husband of the plaintiff one Manik Rao 
Patel the sons of Maruthi alias Annaji 
Sadasiva Patel, constituted a Hindu Co- 
patcenary. Their father had settled down at 
Hyderabad in the year 1914. The defendant 
was practising as an advocate in the Civil 
Courts at Hyderabad till the year 1951 when 
he was appointed as a District and Sessions 
Judge by the erstwhile Hyderabad State 
Government. The plaintiff's husband who 
studied upto VIII Standard, was working as 
part-time clerk in the library called Marathi 
Grantha Sangrahalaya at Hyderabad and also 
doing insurance business as an agent and 
earning some decent income. The joint 
family possessed Items 1 to 9 (‘A’ schedule) 
dry ‘lands situate in Shelgaon and Navkot 
Wadi villages in the district of Parshani now 
in the State of Maharashtra. It also posses- 
sed items 10 and 11, house properties situate 
at Parbhani. The plaint ‘$ schedule pro- 
perty was claimed by the plaintiff as joint 
family property, but the defendant asserts that 
it is his self-acquired property. On August 
20, 1944, Manik Rao Patel died undivided 
leaving behind him his widow, the plaintiff 
and his only son called Madhukar and the 
defendant his undivided elder brother. After 
the death of Manik Rao, the defendant and 
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the members of his family including the plain- 
tiff and her son lived together in the plaint 
‘B` sckedule bouse situate at Sultan Bazar, 
Hyderabad till 12-1-1950 when the plaintiff's 
so: Madhukar died at the age of 11 or 12 
years. The plaintiff thereafter lived with the 
members of the defendant’s family till she filed 
©. S. 14/1961 for partition of the family pro- 
perties and for possession of her half share. 
The suit claim for partition and possession of 
her share was resisted by the defendant on 
the ground that she was not entitled to any 
share in the family properties as her husband 
and son died as members of an undivided 
Hindu coparcenary, except reasonable main- 
tenance. The suit was posted peremptorily to 
September 23, 1961 for trial. On that day, 
the parties entered into a compromise where- 
under a sum of Rs. 65/- per month was pay- 
able by the defendant to the plaintiff towards 
her maintenance and two rooms in the plaint 
‘B’ schedule house were allotted for the resi- 
dence with a charge created on some of the 
family properties. The present suit was in- 
stituted in forma pauperis on 31-10-1964 for 
cancellation of the compromise decree on the 
ground that it was vitiated by fraud, undue 
influence, coercion and misrepresentation; and 
for partition and possession of her share in 
the plaint schedule properties; or, in the alter- 
native for enhancement of the maintenance 
from Rs. 65/- to 500/- per month. The de- 
fendant resisted the claim of the plaintiff on 
the ground that the suit is barred by limita- 
tion, that the claim in so far as items 10 
and 11 of the plaint ‘A’ schedule are concern- 
ed, is barred under Order 2, Rule 2, Civil 
P. C., that the compromise decree in O. S. 
No. 14/1961 is valid and binding on the 
plaintiff but not vitiated by any fraud, undue 
influence, coercion or mis-representation, that 
there was no severance of status between the 
plaintiff’s son Madhukar and the defendant 
in 1949-50 before his death and that there 
is no justification for the enhancement of the 
maintenance awarded under the compromise. 


3. The trial court framed the follow- 
ing 10 issues and an additional issue :— 


i. Whether there was severance of status 
between the defendant and the plaintiff’s son, 
M penne in 1950 as pleaded by the plain- 
tiff? 


2. Whether items 1 to 9, 11 and 12 of 
the plaint A schedule are joint family pro- 
perties in which the plaintiff is entitled to a 
share? 


3. Whether the parties are governed by 
the Mithila School or the Mithakshara School 
of Hindu Law? 


4. Whether the compromise decree passed 
in O. S. No. 14 of 1961 on the file of the 
4th. Additional Judge, City Civil Court is not 
binding on the parties as alleged? 

5. Whether the alienation of S. No. 32 
was for a family necessity, and if so, has the 
plaintiff any right of adjustment inter partes? 
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6. Whether the suit is not maintainable 
in view of the provisions of the Hindu Adop- 
tions and Maintenance Act of 1956? 

7. Whether the valuation given in the 
plaint is correct? 

8. Whether the suit is within limitation 
as far as the relief of cancellation of the com- 
promise decree is concerned? 

9, Whether the plaintiff is entitled to any 
past or further maintenance, and, if so, to 
what amount? 

10. To what relief? 

Additional Issue: Whether the suit claim 
is barred under Order 2, Rule 2, Civil P. C. 
so far as items 10 and 11 of the plaint A 
schedule are concerned? 

4, The plaintiff examined herself as 
P. W. 1 in addition to examining P. Ws. 2 
to 5 and filing Exs. A-1 to A-6 in support 
of her claim. The defendant examined him- 
self as D. W. 1 and one Madhava Rao as 
D. W. 2 and marked Exs. B-1 to B-16 in 
support of his defence. 

5. The trial court, holding against the 
plaintiff on all the material issues, has dis- 
missed the suit. Hence this appeal. 


6. Mr. Bharathi, the learned counsel 
for the appellant, reiterated the contentions 
raised by his client in the lower Court. 

a The claim for partition of the plaint 
schedule immovable properties is based on two 
grounds. They are (i) The plaintiff’s son 
Madhukar died on 12-1-1950 as a divided 
member of the family as there was severance 
of status in the joint family in the year 1949- 
50 some time before his death. (ii) The fami- 
ly is governed by the Mithila School and 
therefore, the plaintiff, being the widow of 
the defendant’s brother, is entitled to the share 
to which her husband would have been en- 
titled if he were alive: 


8. Before examining the scope of the 
respective contentions on these two aspects, 
it is necessary to first advert to the question 
relating to the bar of the plaintiff’s claim 
on the application of the principles of con- 
structive res judicata, and also to the binding 
nature or otherwise of the compromise decree 
in O. S. No. 14 of 1961. Unless the decree 
in O. S. No. 14/1961 is cancelled, the plain- 
tiff will not be entitled to urge her claim 
for partition of the plaint schedule properties. 
The appellant’s contention that the compromise 
decree in O. S. No. 14/61 was vitiated by 
fraud, undue influence, coercion and misre- 
presentation has not been established by any 
satisfactory evidence.. It is well settled that 
the particulars of fraud, misrepresentation, 
undue influence or coercion must be given 
in the plaint and the same should be substan- 
tiated by the person who alleges them in order 
to successfully obtain the relief of cancella- 
tion of the compremise decree; see Bishundeo 
v. Seogeni Rai, (AIR 1951 SC 280). Ona 
perusal of the record, we are satisfied that 
there is no satisfactory evidence in support 
of the plaintiffs plea that the compromise 
decree was vitiated by fraud, undue influence, 
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coercion or misrepresentation. Therefore, we 
affirm the finding of the trial Court on this 
aspect. 


9, The decree between the same par- 
ties in the earlier suit, ©. S. No. 14/1961 
with regard to the same relief would also 
bar the plaintiff from reagitating the same 
question in this suit on the application of the 
principles of constructive res judicata. The 
submission of Mr. Bharati -that the earlier 
decree, being one obtained by consent and not 
after due and proper adjudication of the 
rights of the parties on the evidence on re- 
cord, would not bar the present suit as the 
principles of res judicata will not apply to 
the case of a consent decree, cannot be acced- 
ed to. In Shankar Sitaram v. Balkrishna 
Sitaram, (AIR 1954: SC 352), it was ruled 
by the Supreme Court that a consent decree 
is as binding upon the parties thereto as a 
decree passed by invitum. Therein it was 
found that the earlier compromise decree was 
not vitiated by fraud, misrepresentation, mis- 
understanding or mistake and, therefore, the 
consent decree had the binding force of res 
judicata and the plaintiff was barred from 
reagitating the question of accounts in a fresh 
suit. Applying the aforesaid ruling of the 
Supreme Court, we are of the firm view that 
the compromise decree in O. S. No. 14/1961 
had the binding force of res judicata and the 
plaintiff is barred from reagitating her claim 
for partition and possession of her share in 
the family properties and for accounts from 
the defendant in respect of the income from 
the suit properties, That apart, a judgment 
by consent or default is as effective an estop- 
pel between the parties as a judgment obtain- 
ed from the Court after due contest on merits. 
Hence, the consent decree operates as estoppel 
by judgment: see Saikendra Narayan v. State 
of Orissa, (AIR 1956 SC 346). For the rea- 
sons stated above, we have no hesitation to 
hold that the plaintiff’s claim for partition 
and separate possession of her half share 
and for accounts is barred on the application 
of the principles of constructive res judicata 
as well as estoppel by consent. 


10. That apart, there is yet another 
hurdle for the plaintiff to succeed in her 
claim. The compromise decree was passed on 
23-9-1961 and the present suit was instituted 
on 31-10-1964 which is admittedly after three 
years from the date of the compromise 
decree. The plaintiff can sue for the cancella- 
tion of the compromise decree within three 
years from the date of the decree sought to 
be cancelled or three years from the date of 
her knowledge of fraud. The plaintiff has 
not adduced any evidence as to when exactly 
she came to know of the fraud played by 
the defendant, if any, and therefore, we must 
hold that the suit is barred by limitation so 
far as her claim for partition and for posses- 
sion of her share is concerned. 

11. Even assuming that the suit is not 
barred by constructive res judicata or that 
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the previous consent decree is not binding, the 
plaintiff cannot succeed in her claim for parti- 
tion and possession of half share in the suit 
properties, unless she establishes that there 
was severance of status of the family in the 
year 1949-50 and that her son died as a divid- 
ed member of the family. The Court below 
did not accept the evidence of the plaintiff 
and her witnesses about the declaration said 
to have been made by the defendant to 
Madhukar when he was ill, to the effect that 
the family was divided in status and that 
Madhukar’s share of the family properties 
would be given to the plaintiff. We are un- 
able to believe this story of the plaintiff. 
There is absolutely no dccumentary evidence 
in support of this claim. Nor is there any 
acceptable oral evidence. We are also un- 
able to agree with the plaintiff that the de- 
fendant would have made such a declara- 
tion to Madhukar, a young boy of 11 years 
who was laid up with typhoid. There was 
no necessity for the defendant to make such 
a declaration. Nor would Madhukar, a young 
boy of 11 years who was laid up with Typhoid, 
have made a request to the defendant that 
his mother should be given, after his death, 
his share of the family properties. This 
theory is not acceptable to us. We are un- 
able to persuade ourselves to accept the plain- 
tiffs version relating to the severance of 
status. This view of ours gains support from 
the fact that the plaintiff in fact. lived with 
the defendant and the other members of the 
family in the house at Sultan Bazar, Hydera- 
bad, after the death of her son till 1961 when 
she filed the previous suit. We are, there- 
fore, satisfied that Madhukar died as an un- 
divided member of the defendant’s family and 
there was no severance of status entitling the 
plaintiff to claim half share in the family 
properties. 


12. The further submission of Mr. 
Bharati that the family is governed by Mithila 
School of Hindu Law and, therefore, the 
plaintiff is entitled to half share of the family 
properties, also cannot be acceded to. There 
is no satisfactory evidence on this issue to 
prove the plaintiff’s claim. In the previous 
suit, it was stated by the plaintiff that the 
parties are governed by Mitakshara School 
and now for first time, this new plea has 
been set up. Even otherwise, the plaintiff’s 
case cannot be accepted as it is a mixed ques- 
tion of fact and Jaw and there is no evidence 
adduced by the plaintiff in this regard. For 
these reasons the plaintiff is not entitled for 
partition and possession of half share of the 
plaint schedule properties, even assuming that 
the claim is not barred by limitation or res 
judicata or estoppel. 


13. This brings us to examine her 
claim for alternative relief of enhancement 
of the maintenance. The maintenance award- 
ed under the compromise decree is a sum of 
Rs. 65/- per mensem. She was also given 
two rooms in ‘B’ Schedule house for her 


306 A. P. [Prs. 18-16] 


residence. Now she claims to have three 
rooms in the ground floor and one room in 
the upstair. With regard to her claim for 
additional provision for her residence, we do 
not find any merit. There is no acceptable 
evidence in support of her claim. She is 
alone and she will not require four rooms in 
Sultan Bazar house. In fact, she was satis- 
fied with two living rooms at the time of 
the compromise decree. We, therefore, hold 
that the two rooms in ‘B’ schedule house al- 
ready allotted to the plaintiff would be suf- 
ficient for her residence. 


14, The only point that survives for 
our consideration is whether, on the facts and 
in the circumstances, the appellant is entitled 
to claim enhancement of the maintenance of 
Rs. 65/- per month awarded to her under the 
compromise decree in O. S. No. 14 of 1961 
and if so, what is the proper and just amount 
that should be fixed in the alfered circum- 
stances. The Court below has rejected the 
claim of the plaintiff for enhanced mainten- 
ance on the ground that the compromise 
decree is a bar. This view of the Court 
below is erroneous and unsustainable. Prior 
to the Hindu Adoptions and Maintenance Act, 
1956 (hereinafter referred to as ‘the Act’), an 
agreement by a Hiudu widow with her hus- 
band’s coparceners to receive a certain 
amount of maintenance per month or per 
annum and not to claim increase in future, 
was held to be valid and binding on the 
widow, by the Madras High Court in Moules- 
wara Rao v. Durgamba, ILR 17 Mad 308 
= (AIR 1924 Mad 687) and Kameswaramma 
v. Thammanna, (1939) 2 Mad LJ 460 = (AIR 
1939 Mad 798). But, however, this legal posi- 
tion has been altered by the enactment of 
Section 25 of the Act, which reads thus :— 


“The amount of maintenance, whether 
fixed by a decree of Court or by agreement 
either before or after the commencement of 
this Act, may be altered subsequently if there 
is a material change in the circumstances 
justifying such alteration.” 


Section 25 entitles a maintenance holder to 
claim enhanced rate of maintenance if there 
is a material change in the circumstances jus- 
tifying such alteration. The section will ap- 
ply to cases where the quantum of mainten- 
ance has been already fixed either by a decree 
of Court or by agreement between the parties. 
“A decree of Court” referred to in Section 25 
is wide enough to take in a consent or com- 
promise decree as there is no restriction with 
regard to the nature or type of the decree. 
The very intendment and object of Section 25 
being to benefit the maintenance holder and 
thereby permit her to plead higher rate of 
maintenance in altered or changed circum- 
stances, the expression “a decree of Court” 
used therein must be construed liberally so 
as to take in all types of decrees including 
a consent or compromise decree. It may be 
noticed that the provisions of Section 25 are 
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applicable to any case where the fixation of 
the quantum of maintenance was made, either 
before or after the commencement of the 
Act. The heart of the matter is that in order 
to justify enhancement of maintenance, there 
should be material change in the circum- 
stances justifying such enhancement. It may 
also be noticed that the expression used is 
“altered” but not “enhanced.” Alteration 
may be construed as enhancement or reduc- 
tion depending upon the facts and circum- 
Stances which brought out the material change 
for the claim of maintenance. Hence, it ad- 
mits of no doubt that enhanced maintenance 
due to change in the circumstances is permis- 
sible under Section 25 of the Act. We are 
fortified in this view of ours by the decision 
of a Division Bench of this Court in Chimala- 
konda Ambayamma v. Chimalakonda Gana- 
pathi, (AIR 1969 Andh Pra 213). It was 
held therein that though the widow had 
agreed under the terms of the compromise 
decree not to ask for increased maintenance, 
she was sill entitled to claim fer the in- 
crease under S. 25 of the Act. Fer all the 
reasons stated, we hold that the plaintiff’s al- 
ternative claim for enhanced maintenance is 
sustainable if there is a material change in the 
circumstances justifying enhancement. 


15, This brings us to examine whe- 
ther there is any material change in the cir- 
cumstances justifying her claim for altered 
maintenance. The ground on which the plain- 
tiff seeks enhancement is the abnormal rise 
in the cost of living. Mr. Ugle contends 
that there is no acceptable evidence for en- 
hancement of the quantum of maintenance. 
It is stated by the plaintiff and her witnesses 
that there is a marked increase in the cost of 
the daily necessities. The Court can certainly 
take judicial notice of the abnormal cost of 
living. Hence we are of the firm view that 
there is a material change in the circum- 
stances justifying enhancement of the main- 
tenance amount of Rs. 65/- fixed umder the 
earlier compromise decree. 


16. We shall now advert to the quan- 
tum of maintenance that has to be fixed for 
the plaintiff. It is well settled that the quan- 
tum of maintenance has to be fixed on a con- 
sideration of the following material facts and 
circumstances; (i) the amount of free estate 
and the net income from the family properties; 
(ii) the past life of the married parties and 
the families; (iii) a survey of the cendition 
and necessities and rights of the members of 
the family; (v) scale and mode of living; and 
(vi) age, habits, wants and class of living of 
the claimant for maintenance. See Mt. Ekra- 
deshwari v. Homeshwar, (AIR 1929 PC 128); 
Nagendramma v. Ramakotayya, (AIR 1954 
Mad 713); M. Satyanarayanamurty v. M. 
Jagamma, (AIR 1962 Andh Pra 439) and 
Thayammal v. M. Gounder, (ÁIR 1971 Mad 
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17. The plaintiff’s husband was part- 
time clerk in a library and-also an insurance 
agent and was earning some decent income. 
The defendant, who is the elder brother of 
the plaintiff's husband was practising as an 
advocate in the civil courts at Hyderabad 
prior to 1951 when he was appointed as a 
District and Sessions Judge. After his retire- 
ment as District Judge, he worked as a mem- 
ber of the Revenue Tribunal in the State of 
Maharashtra. The plaintiff was living with 
her husband and thereafter with her son in 
the ‘B’ schedule house at Sultan Bazar, 
Hyderabad. She is stated to have been a very 
orthodox Brahmin. She believes in doing cer- 
tain pujas and going on pilgrimage to some 
holy places in the country. The family pos- 
sessed about 210 acres of dry land in 
Parbhani district in the State of Maba- 
rashtra. Though the plaintiff and her 
witnesses depose that the net income of 
the family lands would be not less than 
Rs. 12,000/- per annum. D. W. 1 savs that 
the income from Items 1 to 6 of the 
plaint ‘A’ Schedule will be ranging from 
Rs. 3,000/- to 4,000/- and Items 8 and 9 
would fetch Rs. 1,000/- net income and 
another land covered by Survey No. 32 
would fetch Rs. 100/-. The net income 
from the family lands would be Rupees 
5,200/~ per annum even according to the 
evidence of D. W. 1. The neb income of 
Rs. 5,300/- as deposed to by the defen- 
dant would not work out to even Rs. 31/- 
per acre. Mr. Bharati contends that 
most of the lands are of rich black cotton 
soil and taking into consideration the high 
price of agricultural produce prevailing 
in these years, the net income would be 
not less than Rs. 10.000/- which may 
work out to Rs. 50/- per acre on aver- 
age. Just as the plaintiff and her wit- 
nesses are interested in exaggerating the 
net income of the family properties, the 
defendant is naturally interested in try- 
ing to show the income to be very much 
less. D. W. 1 has not maintained any 
accounts for the income from the family’s 
agricultural properties. However, Mr. 
Ugle relies upon the evidence of P.W.5 
in support of his claim that the annual 
net income of the family lands wouid 
than Rs. 5,000/-. It may 
be noticed that P. W. 5’s evidence, on 
which strong reliance has been: placed 
by Mr. Ugle. does not render any assist- 
ance to this claim of the defendant. 
P. W. 5 has not cultivated the lands of 
the ey. an is only a oe 

ent W. urchased some of the agri- 
ae tural produce trom the defendant in 
some vears. He can therefore speak only 
to the value of the produce purchased 


by him, but he is not the competent 
witness te speak to the annual income 
from the lands belonging to the joint 
family of the defendant and the plain- 
tiff. In the circumstances. it cannot be 
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said that what was sold to P. W. 5 was 
only agricultural produce that was ac- 
tually harvested by the defendant in the 
family lands. As pointed out earlier, 
no accounts have been produced by the 
defendant in support of his evidence. 
That apart, the value of the agricul-. 
tural produce has considerably risen in 
recent years. On a careful consideration 
of the entire material, oral and docu- 
mentary, and the circumstances, we hold 
that the net income of the family lands 
would be not less than Rs. 6,000/- per 
year. It is well settled that the plain- 
tiff, as the widow of Manik Rao or as the 
mother of the last male-holder Madhu- 
kar, would be entitled to claim mainten- 
ance on the basis of their share of in- 
come from the family properties. How- 
ever, there is no rule of thumb having 
universal application that the widow 
should: be allotted the entire share of 
income to which her husband. if alive, 
would nave been aoe age we 
are unable to agree with Mr. Bharati 
that his client’ should bo ‘allotted halt ol 
the net income from the family proper- 
ties and it should not be reduced. Taking 
into consideration the age of the plain- 
tiff, the status of the family and that of 
the defendant who worked as a District 
and Sessions Judge, the mode of living 
of the members of the familv and the 
reasonable wants of the plaintiff, we feel 
lt iust and proper to fix a monthly main- 
tenance of Rs. 185/- per mensem from 
the date of the suit. i.e. 30-10-1964. 


18. In the result. the maintenance 
amount of Rs. 65/- fixed for the plaintiff 
in O. S. No. 14/61 is enhanced to Runees 
185/- per mensem payable by the defen- 
dant from 30-10-1964. The appeal is 
allowed to the extent indicated above and 
dismissed in all other respects. There 
shall be no order as to costs. The plain- 
tiff shall pay the court-fee payable on 
the memorandum of appeal. 

Appeal allowed. 
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(V 61 C 66) 
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Gurram Subbarayudu (died) Gurram 
Subbamma and others, Appellants v. 
Moto Pothula Narasimham (died) Garre 
Venkaiah and others, Respondents. 

Second Appeal No. 595 of 1968. D/- 
17-8-1973. against decree of Sub J., Kur- 
nool in Appeal Suit No. 14 of 1968. 

(A) Index Note:— Partnership Act 
(1932), Sections 5, 18, 19, 25 — Promis- 
sory Note by managing partner of firm 
— Endorsement by holder — Suit by 
endorsee on the note against all partners 
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— Maintainability — Negotiable Instru- 
. ments Act. Section 16 (2). 


It is clear from Sections 5, 18. 19 and 
25 of the Act that’ all the partners are 
jointly and severally liable for the acts 
of one of the partners of the firm as re- 
presenting the firm. When the manag- 
ing partner of a firm executes a promis- 
sory note on behalf of a firm for the pur- 
poses of the firm, all the partners will 
be liable. Under Section 16 (2) of the 
Negotiable Instruments Act the endorsee 
stands in the same footing as the pavee, 
and is entitled to a decree in a suit on 
the pronote, against all the partners also 
for the amount due as those liable under 
the promissory note itself as makers. 
AIR 1938 Mad 377 (FB). Dist. (Para 7) 


Cases Referred: Chronological Paras 


AIR 1962 Andh Pra 255 = (1961) 2 Andh 
WR 43. Ramakrishna Reddy v. Sita- 
rama Reddy 4,6 

ATR 1951 Bom 345 = 52 Bom LR 830, 
Narayan Rajaram v. Prabhakar Pee 


AIR 1938 Mad 377 = 1938-1 Mad LJ 378 
(FB). Marumuthamuthu Naicker v. 
Kadir Badsha 4,5, 7 

AIR 1918 PC 146 = 46 Ind App 33, Sada- 
sukh Jankidas v. Sir Kishan Boreas 

5, 


T. Bali Reddy. for Appellants: N. 
Ramamohana Rao, for Respondents Nos. 
5. 6. 9 and 10. 


JUDGMENT :— The only point that 
arises for consideration in this appeal is 
whether in a suit by a transferee of a 
pronote for recovery of monies due on 
the pronote executed by the managing 
partner of a firm. the other partners of 
the firm can be made liable. 


2. One Palwadi Hanumantharao 
the 2nd defendant for and on behalf of 
the firm Palwadi Hanumaiah Son and Co. 
executed a pronote Exhibit A-2 in re- 
newal of prior pronotes evidenced by 
Exhibits X-1 to X-3 for Rs. 1.000/- on 
1-8-1949 in favour of ist defendant. The 
lst defendant transferred this pronote 
by an endorsement Exhibit A-1 for con- 
sideration in favour of the plaintiff on 
20-5-1961 and the endorsee has filed the 
suit claiming the money due against the 
transferor lst defendant and against the 
partners of the firm of Hanumaiah Son 
and Company. defendants 2 to 5. While 
the 2nd defendant the managing partner 
of the firm in his written statement ad- 
mit'ted the execution of the promissory 
note as a partner of the firm of P. Hanu- 
maiah Son and Company and passing of 
the consideration thereunder. defendants 
3 to 5, the other partners in their written 
statement contended that the 2nd de- 
fendant was not the managing partner 
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of the firm and the firm itself was dis- 
solved to the knowledge of the plaintiff 
and the 2nd defertdant had no authority 
to renew any debts of the firm. that the 
plaintiff is not a holder in due course, 
that the transfer is not valid and sup- 
ported by consideration, that defendants 3 
to 5 being non-executants under the suit 
promissory note the plaintiff is not en- 
titled to a decree as against them, that 
the suit pronote is also time barred and 
the defendants cannot be held personal- 
ly liable for the suit amount. 


8. On all the contentions, appro- 
priate issues were framed and the Court 
held against defendants in these issues 
and the suit was decreed. 


4. In appeal before the Subordi-~- 
nate Judge by defendants 3 to 5 while 
the rest of the contentions were given up. 
the only contention pressed was that the 
plaintiff who is an endorsee of the suit 
promissory note is not entitled to proceed 
against the non-executants thereto. nor 
can he plead anv liability on the part of 
the non-executants on the basis of the 
original debt, for he did not obtain the 
assignment of the debt. This contention 
was upheld by the Subordinate Judge 
relying on the decision in Maruthamuthu 
Naicker v. Kadir Badsha, AIR 1938 Mad 
377 (FB) and Ramakrishnareddy v. Sita- 
ramireddy, 1961-2 Andh WR 43 = (AIR 
1962 Andh Pra 255) and the decree as 
against defendants 3 to 5 partners of the 
firm was therefore set aside and the de- 
cree as against the firm, and the manag- 
ing partners of the firm 2nd defendant 
was confirmed. Hence this appeal by 
the plaintiff. 


5. In Sadasukh Janki Das v. Sir 
Kishen Pershad. AIR 1918 PC 146 it was 
pointed out that it is of the utmost im- 
portance that the name of a person or 
firm to be charged upon a negotiable in- 
strument should be clearly stated on the 
face or on the back of the document so 


- that the responsibility is made plain and 


can be instantly recognised as the docu- 
ment passes from hand to hand and that 


it is not sufficient that the principal's 


name should be ‘in some way’ disclosed, 
it must be disclosed in such a wav that 
on any fair interpretation of the instru- 
ment his name is the real name of the 
person liable upon the instrument. In 
AIR 1938 Mad 377 (FB) also it was point- 
ed out that it is a fundamental princivle 
of the law relating to negotiable instru- 
ments that no one whose name does not 
appear on the instrument can be held 
liable thereon. The aboye case dealt 
with the liabilitv of the members of the 
joint family for the debt incurred on a 
pronote by a karta of a family. It is in 
that connection that the above caution 


A 


a 
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was administered. It was also pointed 
out in that case that where the endorse- 
ment on the pronote is in blank it only 
operates to transfer the property in the 
instrument and does not operate as an 
assignment of the debt, but the endorse- 
ment may operate to assign the debt as 
well when it is so worded and the re- 
quirements of the law with regard to 
stamping are complied with: but un- 
less there is an endorsement of this 
nature the endorsee has rights merely 
on the instrument. -Therefore in the case 
of an ordinary endorsement, the endorsee 
cannot sue the non-executant conarce- 
ners on the ground of their liability 
under the Hindu Law. It is clear also 
from the judgment that it is open to the 
original promisee to so frame his plead- 
ings, if he is himself filing the suit. to 
make the other members of the joint 
family liable both on the original debt 
as well as on the promissory note but 
if he endorses the promissory note in 
favour of another, the endorsee can only 
sue on the promissory note. unless there 
is i specific endorsement of the debt as 
well, 


6. In 1961-2 Andh WR 43 = (AIR 
1962 Andh Pra 255) which is also a case 
of the other members of the Hindu Joint 
family being sought to be made liable 
in a suit by an endorsee for collection. 
the same principle was reiterated. and 


it was held that as an endorsement in. 


that case was merely for collection, he 
can only sue for the debt due on the pro- 
note and cannot seek to make the other 
members of the Joint Hindu family of 
the promissory liable on the basis of the 
Original] debt In Narayan Raiaram 
Keshav vy. Prabhakar Keshav. AIR 1951 
Bom 345 which is again a case of an en- 
dorsee filing a suit for the recoverv of 
the monies due on the pronote and seek- 
ing to make other members of the Joint 
family liable, it was held that where the 
original debt in respect of which the 
promissory note was passed is not as- 
signed to the endorsee of the promissory 
note, the endorsee can only sue on the 
a note itself and not on the 
ebt. l 


T: The facts in the case under 
appeal. do not attract the above princi- 
ples. Here the promissory note was ex- 
ecuted by the managing partner of a 
firm and it has been found by the trial 
Court that the debt was incurred for 
and on behalf of the firm and therefore 
its partners are liable. This was not 
challenged in first appeal. The executor 
or the maker of the pronote is always 
liable for the debt due under it. It is 
clear from Sections 5, 18 and 19 of the 
Partnership Act that the other partners 


are liable for the acts of one of the part-. 
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ners of a firm. Under Section 22 of the 
Act, an act done or instrument executed 
by a partner on behalf of the firm shall 
be done or executed in the firm name 
which will bind the firm and the other, 
partners, and under Section 25. every, 
partner is liable jointly with all the 
other partners and also severally. for all 
acts of the firm done while he is a part- 
ner. The trial Court has found that the 
suit pronote was executed by the 2nd, 
defendant as the managing partner of 
the firm and the monies drawn were uti- 
lised for the purpose of the firm. There- 
fore every partner is liable. As pointed) 
out in AIR 1918 PC 146 the liab.litv of 
the firm was made clear in the pronote 
itself under Section 16 (2) of the Negoti-| 
able Instruments Act, the endorsee stands 
In the same footing as the payee. Under 
Section $0 of the said Act. the endorse- 
ment of a negotiable instrument follow- 
ed by delivery transfers to the endorsee 
the property therein with the right of 
further negotiation: but the indorsement 
may, by express words restrict or ex- 
clude such right, or may merely consti- 
tute the endorsee an agent to endorse the 
Instrument or to receive its contents for 
the endorsor. or for some other specified 
person. There is no such restriction 
here. Therefore in this case, the plain-! 
tiff who is the endorsee has a right to a 
decree making the partners of the firm 
also liable for the amount due as those 
liable under the promissory note itself as 
makers being the partners of the firm. 
The original promisee i.e. the Ist defen- 
dant could have Jaid the suit on the note 
Exhibit A-2 as it is in renewal of prior 
debts and need not have sued on the pori- 
ginal debt and the auestion of his trans- 
ferring the original debt does not arise. 
Therefore the principles laid down in 
AIR 1938 Mad 377 (FB) have been mis- 
applied to the facts of this case by the 
Subordinate Judge in first appeal. The 
plaintiff will therefore be entitled to a 
decree as prayed for by him against de- 
fendants 3 to 5 also. The iudgment and 
decree of the Subordinate Judge are 
therefore set aside and those of the Dis- 
trict Munsif are confirmed. 





This Second Appeal is allowed with 
costs throughout. No leave. 


Appeal allowed. 
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Madras Motor & General Insurance 
Co.. Appellant v. Katanreddi Subba- 
reddy and others, Respondents. 


A. A. O. Nos. 493 and 494 of 1972, 
and Memo of Cross Objections. D/- 6-8- 
1973. 


(A) Motor Vehicles Act -(1939), Sec- 
tion 110-D — Cross-objection — Is the 
cross-objection in appeal ‘under S. 110-D 
maintainable ? No. (Civil P. C. (1908), 
QO. 41, R. 22, O. 43, R. 2). (1968 ACJ 1 
(MP); 1972 ACJ 403 (Delhi), Dissented 
from; AIR 1934 Mad 103 (2) (FB), Rel. 
on. 


The proceeding arising out of acci- 
dents is initiated by an application to a 
Claims Tribunal and not by the presenta- 
tion of a plaint to a Court. The pro- 
ceeding ends with an award and not with 
a decree. - The award is therefore, not 
a decree within the meaning of S. 2 (2) 
of Civil P. C. nor is it treated by the Act 
as such. O. 41, R. 22 which expressly 
refers to the Court below and the de- 
cree appealed against cannot apply to 
appeals under Section 110-D. Since the 
Tribunal is not a Civil Court O. 43. R. 2 
does not also apply. It cannot therefore, 
be contended that once the appeal 
reached the H. C. all the provisions in 
CPC applicable to appeals to the H. C. 
are automatically attracted. (AIR 1934 
Mad 103 (2) (FB), Relied on: 1968 ACJ 1 
(Madh Pra) and 1972 ACJ 403 (Delhi), 
Diss.) (Paras 4. 5) 


(B) Motor Vehicles Act (1939). S. 95 


(1) (b) (i) — Comprehensive policy — 


Policy requiring insurer to indemnify the 
insured against all sums legally payable 
by the insured in respect of death or 
bodily injury to any person ïn the event 
of accident — Is the policy wide enough 
to cover occupants of the car as distin- 
guished from third parties? Yes. 


The words ‘any person’ are used S. 95 
(1) (b) (i). But the second proviso to 
Section 95 (1) (b) provides that liability 
In respect of death or bodily injurv 
persons being carried in the vehicle at 
the time of occurrence need not be cover- 
ed by the policy unless the vehicle is 
ene in which passengers are carried for 
hire or reward. There is no similar ex- 
clusion in the policy in question. There 
is, therefore, no reason why the expres- 
Sion ‘any person’ should be interpreted 


* Appeal and the memorandum of cross 
objections against order of the Motor 
Accidents Claims Tribunal in the Court 
of Addl. C. J.. City Civil Court. Hyd. in 
O. P. No. 188 of 1968. 
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-AIR 1968 Mad 436 = 
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so as to exclude persons travelling in 
the car. (Para 7) 


(C) Motor Vehicles Act (1939), Sec- 
tion 110-A — If the imsurance nolicy is 
wide enough to cover occupants of the 
car, can compensation be awarded in 
proceedings “ander Section 110-A to such 
occupants? Yes, Section 96 (1) is no bar. 
(X-Ref:— Section 96-(1)). AIR 1968 
Mad 436; (1972) 1 Andh (Pra LJ 47, Rel. 
on. 


Section 96 (1) applies only to suits 
for compensation filed in Civil Courts 
and it does not control the proceedings 
before the Claims Tribunal. Moreover 
the initial object of Chapter 8 of the 
Act (to provide for compulsory insurance 
to cover risks to third parties arising out 
of the use of the motor vehicle) was no 
longer confined to compulsory insurance 
against third party risk after the intro- 
duction of Sections 110 to 110-F. It was 
enlarged so as to provide for speedier ad- 
judication of all claims for compensation 
arising out of motor accidents. AIR 1968 
Mad 436 and 1972 (D Andh Pra LJ 47. 
Relied on. _ (Para 8) 
Cases Referred: Chronological Paras 
(1972) 1 Andh Pra LJ 47 = ILR (1972) 

Andh Pra 342, Hindustan Ideal Insur- 
ance Co. v. Pokanti Ankayya 8 
1972 ACJ 403>(Delhi). Delhi Transport 
Undertaking v. Rai Kumari 3,5 


1970 ACJ 144 (C.A.). Motor Insurance’s 
Bureau y. Connell 9 
(1969) 1 Mad LJ 


49, Gopalakrishnan v. Sankara Nara- 


yanan 8 
1967 MPLJ 972. Manjula 


1968 ACJ I = 
Devi v. Manjusri 
1967 ACJ 82 (Puni). 


Parkashvati v. 
Delhi Davalbagh Dairy Ltd. 8 
AIR 1934 Mad 103 (2) = 66 Mad LJ 43 
(FB), Raiagopala Chettiar v. Hindu 
Religious Endowments Board 4. 
T. Venugopal Reddi. for Appellant in 
both the appeals: S. Dasaratha Rami 
Reddy, for No. 1. Cross-objector in 


‘A, A. O. No. 493 of 1972 and N. Subba 


Reddy. for No. I in A. A. O. No. 494 of 
1972, for Respondents. 

JUDGMENT :— On 26-6-1968. a 
motor car proceeding towards Hyderabad 
collided with a stationary motor lorry at 
a check-post about six miles from Hydera- 
bad. The car belonged to one Dasara- 
dharam Reddy who was however not 
travelling in the car at the time of the 
incident. It was driven by Srinivasulu, 
a driver employed bv the owner. Subba 
Reddy and Sundarami Reddy. two 
advocates of Nellore, friends and legal 
advisers of the owner of the car, were 
travelling in the car at the time of the 
accident. Both received injuries, Sun- 
darami Reddy not very seriously but 
Subba Reddy quite seriously — he lost the 
use of an eve. Subba Reddy and Sun- 
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darami Reddy filed O. P. Nos. 188 and 
189 of 1968 before the Motor Accidents 
Claims Tribunal claiming compensation of 
Rs. 22500/- and Rs. 4350/- respectively. 
The owner and driver of the car and the 
insurer were impleaded as parties to the 
petitions. The petitions were contested. It 
was alleged that the accident was not due 
to the negligence of the driver. The tribu- 
nal found that the accident was due to the 
negligence of the driver. That finding 
was not disputed before me. It was also 
claimed by the insurer that neither the 
terms of the policy nor the provisions 
of the Act made the insurer liable for 
injuries caused to passengers travelling 
in the motor car. The contention was 
overruled by the tribunal. The tribunal 
awarded compensation of Rs. 8.000/- to 
Subba Reddy and Rs. 1,000/- to Sundara 
Rami Reddy. The insurer’s liabilitv was 
fixed at Rs. 6,475/- and Rs. 825/- respec- 
tively. The Tribunal disallowed costs to 
the claimants on the ground that their 
claims were exaggerated. I will have 
to say something about this later. The 
insurer preferred, two appeals which are 
before me and Subba Reddy has preferred 
cross-objection. 


2. Section 110-D (2) of the Motor 
Vehicles Act prescribes that no appeal 
shall lie against any award of a tribunal 
if the amount in dispute in the appeal 
ls less than two thousand rupees. The 
compensation awarded to Sundararami 
Reddy was only Rs. 1.000/—- and the ap- 
peal filed by the insurer was therefore 
valued at Rs. 1,000/- clearly. the appeal 
was barred by S, 110-D (2). The appeal 
ls accordingly dismissed with costs. 


3. Before dealing with the in- 
surer’s appeal against Subba Reddy. I 
will deal with the cross-obiection filed 
by Subba Reddy. The learned counsel 
for the insurer raised an objection to 
the maintainability of the cross-objection. 
He argued that the Act made no provi- 
Sion for the filing of cross-objection and 
that the provisions of Order 41, Rule 22 
were not attracted to appeals under Sec- 
tion 110-D of the Motor Vehicles Act. 
The learned Counsel for the cross-objec- 
tor urged that once the appeal. reached 
the High Court. all the provisions in the 
Civil Procedure Code applicable to ap- 
peals to the High Court were automati- 
cally attracted. He also relied on the 
decision of the Madhya Pradesh High 
Court in Manjula Devi v. Manjusri. 1968 
ACJ I (Madh Pra) and that of the Delhi 
High Court in Delhi Transport Under- 
taking v. Raikumari, 1972 ACJ 403 
(Dethi). 


4. Much as I am tempted to hold 
that cross-objections are maintainable. I 
am afraid I cannot do so. A claim for 
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compensation arising out of accidents in- 
volving motor vehicles has to be made 
under Section 110-A of the Motor Vehi- 
cles Act in the form of an application. 
The application is to be made to a claims 
Tribunal. The determination of the. 
Claims Tribunal is called an award under 
Section 110-B of the Act. The appeal 
that is provided by Section 110-D is! 
against the award of the claims Tribunal. | 
Thus the proceeding is initiated not by a 
plaint but by an application. The pro- 
ceeding is before a Tribunal and not 
before a Court. The proceeding ends 
with an award and not with a decree. 
The award is, therefore. not a decree 
within the meaning of Section 2 (2) of 
the Civil Procedure Code since the pro- 
ceeding js not a suit initiated by the pre- 
sentation of a plaint to a Court. Nor is 
the award treated by the Act as the de- 
cree of a Court for the purpose of an 
appeal as in the case of awards made 
by a Court on reference under Section 18 
of the Land Acquisition Act. In Raia- 
popala Chettiar v. Hindu Religious En- 
dowments Board. AIR 1934 Mad 103 (2) 
(FB) a Full Bench of the Madras High 
Court held that an order passed by the 
District Judge under Section 84 (2) of 
Act II of 1927 on an application made 
to the District Judge to set aside the 
decision of the Hindu Religious Endow~ 
ments Board under Section 84 (1) was 
not a decree as the proceeding before 
the District Judge was not a suit, not 
having been instituted by the presenta- 
tion of a plaint. In the present case, the 
subject-matter of the appeal is not even 
the decision arrived at bv a Court but, 
the decision arrived at by a Tribunal. 
There cannot, therefore, be any doubt 
that the award of the Claims Tribunal 
cannot be treated as the decree of a 
Court. Now. the provisions of O. 41, 
Civil P. C. apply to appeals from original 
decrees of Courts. In particular. O. 41, 
Rule 22 expressly refers to the Court 
below and the decree appealed against. 
Order 41. Rule 22 cannot, therefore, 
apply to appeals under Section 110-D of 
the Motor Vehicles Act. Rule 2 of O. 43 
which deals with appeals against orders 
provides that the rules of Order 41 may 
apply to appeals from the orders speci- 
fied in Rule I and other orders of any 
Civil Court from which an appeal to the 
High Court is allowed. Since the claims 
Tribunal is not a Civil Court Order 43, 
Rule 2 does not also apply. The result 
is that the cross-objection filed by the 


respondent in C. M. A. No. 493 of 1972 


must be held to be not maintainable. 


5. In 1968 ACJ 1 (Madh Pra) the 
learned Judges of the Madhya Pradesh 
High Court held that a cross-objection 
to an appeal under Section 110-D of the 
Motor Vehicles Act was maintainable on 
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the ground that so soon as the High Court 
became seized of the appeal] all the rules 
lof practice and procedure of the Court 
became applicable. It is one thing to 
say that the rules of practice and pro- 
cedure of the Court are attracted when 
an appeal reaches the Court but it is 
quite another thing to sav that all ap- 
lpeals to the High Court must be treated 
and considered as appeals from original 
decrees. I do not agree with the deci- 
Sion of the Madhya Pradesh High Court. 
I do not also agree with the view ex- 
pressed by a learned single Judge of the 
Delhi High Court in 1972 ACJ 403 that 
the whole of Order 41. Civil P. C. is 
attracted as soOn aS an appeal reaches 
the High Court whether it is an appeal 
from an original decree or not. The 
memorandum of = cross-objections is, 
therefore, dismissed but without costs. 


6. I am. however, constrained to 
observe that the Claims Tribunal ought 
to have awarded a much higher sum than 
Rs. 8,000/- by wav of compensation to 
Subba Reddy. Subba Reddy. an voung 
man and an advocate aged 34 vears lost 
the sight of one eye completely. The 
Tribunal was of the view the loss of 
the sight of one eve would. not hamper 
his earning capacity as an advocate. On 
that ground he did not award any 
damages for the loss of future earnings. 
{ am afraid it is difficult to agree with 
this conclusion of the Tribunal. But it is 
unnecessary to pursue the matter fur- 
ther. Another observation which I am 
constrained to make is the refusal of 
the Tribunal to give costs to Subba 
Reddy on the ground that his claim was 
exaggerated. Claims for compensation 
arising out of motor accidents cannot be 
made with mathematical precision. The 
Tribunal was wholly unjustified in not 
giving costs at least on the amount of 
compensation awarded by him. 


Ta Let me now turn to the appeal 
preferred by the insurer against Subba 
Reddy, The first submission of Sri Venu- 
gopal Reddy. learned counsel for the in- 
surer was that under the terms of the 
policy the insurer was under no obliga- 
tion to pay compensation to persons 
who were travelling in the car as 
distinguished from third parties. I am 
unable to agree with the submission 
of the learned counsel for the in- 
surer, The policy is what is stvled as 
a comprehensive policy. Section IT of 
the policy deals with liability. to third 
parties. The first paragraph of Sec. II 
provides that the insurer shall indemnify 
the insured in the - event of accident 
caused by or arising out of the use of 
the motor car against all sums which 
the insured shall become legally liable 
to pay in respect of death or bodily in- 
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jury to any person. It also provides that 
the insurer shall not be liable where 


such death or injurv arises out of and 
in the course of the employment of such 
person by the insured except so far as is 
necessary to meet the requirements of 
Section 95 of the Motor Vehicles Act. 
The expression used in the first paragraph 
of Section II is ‘any person’ and there 
is no reaSon why the expression should 
be interpreted so as to exclude persons 
travelling in the car. It may be noticed 
that the expression ‘any person’ is also 
used in Section 95 (1) (b) fi), But the 
second proviso to Section 95 (1) (b) ex- 
pressly provides that liability in respect 
of death or bodily injurv to persons be- 
ing carried in or upon or entering or 
mounting or alighting from the vehicle 
at the time of the occurrence need not 
be covered: bv the Policy unless the vehi- 
cle is a vehicle in which passengers are 
carried for hire or reward. There is no 
Similar exclusion in the policy with 
which we are concerned. While adopting 
the language of Section 95 (1) (b) (i) the 
Policy expressly omitted to exclude what] 
is excluded by the proviso to that sec- 
tion. I therefore. hold that the policy) 
is wide enough to cover liability incurred: 
by the insured in respect of injury caused’ 
to occupants of the car. 


8. The next submission of Sri 
Venugopal Reddy was that even if the 
policy was wide enough to cover occu- 
pants of the car. compensation could not 
be awarded to such occupants of the car 
in a proceeding under Section 110-A of 
the Motor Vehicles Act. He submitted 
that under Section 96 (1) of the Motor 
Vehicles Act an insurer could be pro- 
ceeded against onlv in respect of the 
liability that was required to be cover- 
ed bv a policy under Section 95 (1) {b}. 
He relied on the decision in Parkashvati 
v. Delhi Dayalbagh Dairy Limited. 1967 
ACJ 82 (Puni) and certain other cases to 
a similar effect. It seems to me that 
Section 96 (1) applies only to suits for 
compensation filed in Civil Courts. The 
use of the word ‘judgment’ in Section 96 
as distinguished from the word ‘award’ 
in Section 110-B and the use of the 
word ‘court’ in Section 96 (2) as distin- 
guished from the word ‘Tribunal’ to 
which an application is made under Sec- 
tion 110-A suggest that the provisions of 
Section 96 do not control the proceeding 
before the Claims Tribunal. Further dis- 
cussion on this question is made un- 
necessary in view of the decision of the 
Madras High Court in Gopalakrishnan v. 


Shankaranaravan. AIR 1968 Mad 436 
and the decision of a Division Bench of 
this Court in Hindustan Ideal Insurance 
Co. v. Pokanti Ankavya. (1972) 1 Andh - 
Pra LJ 47. In both those cases it was 
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clearly held that Section 93 was not ap- 
plicable to proceedings before the Claims 
Tribunal. Sri Venugopal Reddy drew 
my attention to the observation at 
page 59 of the Andhra Pradesh Law 
Journal where the Division Bench ob- 
served that Section 96 (1) was a declara- 
tory provision and that but for the Sec- 
tion even today the injured could not sue 
the Insurance Company as there was no 
privity of contract between them. These 
observations were made while consider- 
ing the alternate argument raised bv the 
appellant that even if Section 96 was 
applicable to proceedings before the 
claims Tribunal the Insurance Company 
was entitled to raise pleas other than 
those mentioned in Section 96. It is in 
that context that the observations must 
be read and understood. The decision 
in 1967 ACJ 82 (Puni) and similar cases 
do not take notice of the fact that Sec- 
tion 96 does not apply to proceedings be- 
fore the Claims Tribunal. Sri Venugopal 
Reddy argued that the obiect of Chap. 8 
of the Motor Vehicles Act which was 
entitled ‘Insurance of Motor Vehicles 
against third party risks’ was to provide 
for compulsory insurance to cover risks 
to third parties arising out of the use 
of motor vehicles. It is true that such 
appears to have been the object of Chap- 
ter 8 of the Act initially. But when the 
‘Act was amended in 1956 and Sections 
(110 to 110-F were introduced the object 
| appears to have been to provide for the 
establishment of a Tribunal to adiudicate 
upon all “claims for compensation in res- 
pect of accidents involving the death of. 
or bodily injury to. persons arising out 
of the use of motor vehicles. or damages 
ito anv property of a third party So aris- 
‘ing or both.” The object was no longer 
confined to compulsory insurance against 
third party risk. It was enlarged so as 
to provide for speedier adjudication of 
all claims for compensation arising out 
of motor accidents. I do not. therefore, 
agree with the submission of Sri Venu- 
gopal Reddy. 


9. Before parting with the case I 
would like to quote the observations of 
Lord Denning in Motor Insurers’ Bureau 
v. Connell, 1970 ACJ 144 (C. A.) about 
providing for compulsory insurance for 
passengers also. 


“Many people think the Act should 
be altered so as to provide compulsory 
insurance for passengers. I think so 
too. It is very hard on a passenger that 
he should be iniured bv the negligence 
of the driver and have no recourse for 
damages. J hope that Parliament will 
soon remedy the position. Meanwhile I 
would suggest that anvone. who asks for 
Or accepts a lift should ask the driver: 
“Are vou insured for passengers or not?” 


Vincent Ferrer v. Dist. Revenue Officer (C. Reddy J.) 
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for, if he is not. and there is an accident. 
he mav be unable to get any compensa- 
tion.” 
10. In the result C. M. A. No. 493 
of 1972 is dismissed with costs. 
Appeal dismissed. 


AJR 1974 ANDHRA PRADESH 313 
(V 61 C 68) 


CHINNAPPA REDDY, J. 


Vincent Ferrer, Petitioner v, District 
Revenue Officer, Anantapur, Respondent. 


aes Petn, No. 55 of 1974, D/- 27-2- 


(A) Foreigners Act (1946), S. 3 — 
Foreigners Order, Cl. 11 — Order restrict- 
ing movements of petitioner to one district 
—Order passed by Authority arbitrarily, 
without applying its mind to the facts and 
in bad faith — Order is liable to be quash- 
ed. (Constitution of India, Art. 14). 

(Paras 7, 8) 

(B) Constitution of India, Art. 19 (1) 
(d) and (e) and Art. 14 — Foreign national 
— Not entitled to fundamental rights under 
Art. 19 (1) (d) and (e) though entitled to 
equality before the law. 


A foreign national though entitled to 
equality before the law and the equal pro- 
tection of the laws guaranteed by Art. l4 
of the Constitution, is not entitled to the 
protection of the Fundamental Rights guaran- 
teed by Article 19 (1) (d) and (e) that is, 
the right to move freely throughout the ter- 
ritory of India and the right to reside and 
settle in any part of the territory of India, 
as they are rights reserved for Indian citi- 
zens. (Para 2) 


Cases Referred: Chronological Paras 
AIR 1967 SC 1458 = (1967) 3 SCR 28, 
State of Andh. Pradesh v. Raja Reday 3 
AIR 1963 SC 1591 = (1964) 1 SCR 860, 
Bhikusa Yamasa Kshatriya Ltd. v. Union 
of India 3 
AIR 1960 SC 457 = 1960 Cri LJ 654, 
‘Kangshari Haldar v. State of West nee 


AIR 1959 SC 149 = (1959) Supp (1) SCR 


528, Baswesharnath v. Income Tax 
Commr. 3) 
AIR 1958 SC 538 = 1959 SCR 279, Ram- 
krishna Dalmia v. Justice Tendolkar 3 


D. Sivarama Krishna, for Petitioner; 
Principal Govt. pleader, for Respondent. 


ORDER:— Vincent Ferrer is a Foreign 
National. He has been in India for nearly 
20 years. He has applied for Indian Citizen- 
ship. The Government of Andhra Pradesh 
has recommended his application. The ap- 
plication is pending with the Government of 
India. While so, the District Revenue Off- 
cer acting as the Civi] Authority under the 
Foreigners Act has passed an order dated 


ER/HR/C190/74/JHS 
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24-12-1973 restricting the movements of Vin- 
cent Ferrer to the district of Anantapur and 
requiring him to obtain the written permis- 
sion of the Civil Authority if he wanted to 
leave the District, irrespective of the dura- 
tion of the intended absence from the dis- 
trict Vincent Ferrer questions this order as 
arbitrary and made in bad faith. 


2. A foreign national though en- 
titled to equality before the law and the 
equal protection of the laws guaranteed by 
Article 14 of the Constitution, is not entitled 
to the protection of the Fundamental Rights 

aranteed by Article 19 (1) (d) and (e) 

at is, the right to move freely through- 
out the territory of India and the right to 
reside and settle in any part of the terri- 
tory of India, as they are rights reserved 
for Indian citizens. On the other hand, 
clause 11 of the Foreigners Order em- 
powers the Civil Authority appointed by 
the Central Government to direct, by order 
in writing, that any foreigner shall an 
with such conditions as may be specified by 
the order in respect of his place of resi- 
dence and his movements. Clause 11 ‘gives 
very wide power to the Civil Authority but 
it goes without saying that the wider the 
power vested in the executive the greater 
the circumspection with which it must be 
exercised. Though clause 11 gives wide 
power to the Civil Authority, it does not 
mean that the power can be exercised_arbi- 
trarily or mala fide. Like other discre- 
. tionary powers vested by statute in the exe- 
cutive it must be exercised honestly and in 
ood faith. Arbitrariness and bad faith are 
the very antithesis of equality before the 
law and the equal protection of the laws. 
An order made arbitrarily or in bad faith 
is always open to challenge on the ground 
that it offends the Fundamental Right of 
equality before the law and equal protection 
of the laws. Again an order purporting to 
be made under a statutory power is no 
order under that power if it is made arbi- 
trarily, or in bad faith, or in colourable 
exercise of power or on irrelevant considera- 
tions, or without the authority applying its 
mind to the facts of the case. When a 
charge of mala fide, arbitrary, colourable or 
mechanical exercise of power is made, be it 
by a citizen or a foreign national, it is the 
duty of the Court to scrutinize the record 
and satisfy itself about the validity of the 
order. It is now well settled that even if 
a law is valid, individual orders made under 
that law may be struck down for arbitrari- 
ness or bad faith or colourable exercise of 
power or failure of the authority to apply 
its mind. 

3. In Baswesharnath v. Income-tax 
Commr., AIR 1959 SC 149 the Supreme 
Court observed that the benefit of Art. 14 
was not limited to citizens but was avail- 
able to any person within the territory of 
India. It was observed that Article 14 
was an injunction to both legislative as 


ws Wh 


. Revenue Officer (C. Reddy J.) 


.worthy purpose the 
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well as the executive organs of the State 
and the other subordinate authorities. In 
Kangshari Haldar v. State of West Bengal, 
AIR 1960 SC 457 and Bhikusa Yamasa 
Kshatriya Ltd. v. Union of India, AIR 1963 
SC 1591, it was pointed out that without 
challenging the vires of a statute it was con- 
ceivable that a notification issued under the 
statute could be successfully challenged as 
colourable or mala fide. 
Dalmia v. Justice Tendolkar, ATR 1958 SC 
538 the Supreme Court observed that if a 
law was administered “with an evil eye and 
an unequal hand” or for an oblique or un- 
Court would strike 
own such abuse with a heavy hand. In 
State of Andhra Pradesh v. Rajareddy, ATR 
1967 SC 1458 it was pointed out that 
official arbitrariness could be more subver- 
sive and destructive of equality than statu- 
tory discrimination, In these and numerous 
other cases the Supreme Court has always 
held that orders made in exercise of statu- 
tory powers are liable to be quashed on the 
ground of arbitrariness, want of good faith, 
colourable exercise of power, failure to 
apply one’s mind, etc. 


4, It is well to remind ourselves at 
this stage, of certain basic human rights. On 
December, 10, 1948 the General Assembly 
of the United Nations adopted a Universal 
Declaration of Human Rights. Forty-eight 
countries voted for and none against the 
Declaration. There were eight abstentions. 
India with her nascent freedom was one of 
the countries that proudly voted for ithe 
Declaration. The Universal Declaration of 
Human Rights was proclaimed by the 
General Assembly and was the common 
standard of achievement for all peoples and 
all nations. Every individual and every 
organ of society were called upon to strive 
to promote respect for those rights and free- 
doms and by progressive measures to secure 
their universal and effective recognition and 
observance, Article 18 (i) of the Declara- 
tion is: 

“Everyone has the right to freedom of 
movement and residence within the borders 
of each State.” 


Article 12 of the Declaration protects the 
right to privacy against arbitrary interfer- 
ence, 


5. True, the 
of Human Rights is not justiciable and the 
rights and freedoms enumerated therein can- 
not be enforced in any Municipal Court. But 
in considering the validity of an order res- 
tricting the movements of a foreign natio 
a Court may well bear in mind that the 
right to freedom of movement is a right 
which this country has accepted as a basic 
human right and which its people have 


adopted as a Fundamental right for them- 
selves, 
6 One may well imagine a variety 


of situations when an order under Cl. 11 of 


In Ramakrishna. 


Universal Declaration - 





1974 


the Foreigners Order may properly be made 
restricting the movements of a foreign national. 
Without doubt it may be made if a foreign 
national is suspected of engaging himself in 
espionage, orin subversive activities. It may 
perhaps be made if he is suspected of indul- 
ging in carrying on hostile propaganda 
against friendly nations calculated to jeo- 
pardise our relations with such friendly 
nations. It can certainly be made if he is 
suspected to have a part in clandestine cri- 
minal activities such as peddling in drugs, 
trafficking in women and smuggling of gold. 
The very nature of these activities invite 
such orders, if not orders of expulsion from 
the country. Again, an order under Cl. 11 
may be made if the foreign national is 
likely to leave the country without discharg- 
ing his obligations such as payment of taxes, 
ete. or with a view to evade criminal jus- 
tice. It is difficult to visualise all the situa- 
tions when an order may properly be made; 
hence, the wide discretion given to the Gov- 
ernment. 


7. What has Vincent Ferrer been 
up to (to) merit this order of the Civil Autho- 
rity? It is stated in the counter affidavit and 
it is admitted by the learned Government 
Pleader that the only basis for the impugned 
order is the D. O. letter C. No. 114/FR/70 
dated 20-12-1973 addressed by the Superin- 
tendent of Police to the District Collector. 
The letter states that Vincent Ferrer was 
involved in Criminal Cases, that his move- 
ments were of a suspicious nature, that it 
was necessary to keep a close watch over 
his movements and thus it was necessary to 
impose restrictions on his movemenis so 
that he should inform the Superintendent of 
Police well in advance whenever he went 
out of Anantapur town. The Superintendent 
requested that restrictions might be imposed 
on Vincent Ferrer by the Civil Authority 
under Clause 11 of the Foreigners order. No 
details of any of the Criminal Cases were 
mentioned in the letter nor was it explained 
why the movements of Vincent Ferrer were 
considered to be of a suspicious nature. The 
counter affidavit also does not explain what 
was meant by stating that the movements 
of Ferrer were of a suspicious nature. The 
Government Pleader quite frankly told me 
that he was unable to explain why the move- 
ments were considered to be of a suspicious 
nature. It appears to my mind that the 
word ‘suspicious’ was used to make an inn- 
uendo without making a specific allegation. 
The immediate reason for the letter of the 
Superintendent of Police appears from that 
letter itself. It seems Ferrer left Anantapur 
on 10-12-1973 for Bangalore and returned 
on 12-12-1978. The Superintendent of 
Police by his letter dated 14-12-1978 de- 
manded from Ferrer an explanation as to 
why he went to Bangalore without obtain- 


ing his permission. Ferrer replied stating 
that he had been to Bangalore to attend to 
his personal work and that he was under 
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no obligation to report to the Superintenden 
of Police. He pointed out that under the 
Registration of Foreigners Rules he was 
obliged to report to the Superintendent of 
Police about his absence from his re- 


gistered address only in case of con- 
tinuous absence for a period of two 
weeks or more. The Superintendent of 


Police was quite wrong in demanding an 
explanation from Ferrer as to why he left 
Anantapur for Bangalore without his per- 
mission. Ferrer was quite right in pointing 
out that he was under no obligation to in- 
form the Superintendent of Police unless he 
intended to be absent from Anantapur for 
more than two weeks. The reply of Ferrer, 
however, was the ‘billet Provicateur’ for the 
letter of the Superintendent to the District 
Collector, On receipt of the Police Superin- 
tendent’s letter the Collector forwarded ihe 
same to the Civil Authority with the en- 
dorsement, “kindly look into the Act and 
Rules and take necessary action.” This wasi 
on 23-12-1973. The Civil Authority without 
any further ado in the matter straightwa 

pat the impugned order. The file whic 

as been placed before me by the learned 
Government Pleader does not show that the; 
Civil Authority applied his mind to the facts) 
of the case. There is nothing whatever to 
indicate it. I have already mentioned that 
the counter-afidavit sworn to by the Civil 
Authority does not explain the reference to 
suspicious movements. I have also mention- 
ed that the learned Principal Government 
Pleader was also unable to explain the re- 
ference to suspicious movements. The refer- 
ence to suspicious movements was vaguely 
and ambiguously made in the letter of the 
Superintendent of Police and it continues 
to be vague and ambiguous even now. It 
was also not explained either in the counter- 
affidavit or by the learned Government 
Pleader why the involvement in some crimi- 
nal cases made it necessary for the Civil 
Authority to make the order under Cl. 11 
of the Foreigners Order. It was not whis- 
pered in the counter-affidavit or in the argu- 
ment that the petitioner at any time avoided 





the process of any Court or that he was 
likely to evade justice by running away or 
absconding. Nor is it suggested that the 


petitioner is likely to engage himself in more 
criminal activity. If there are criminal cases 
against him it is always open to the Crimi- 
nal Courts to take appropriate action to se- 
cure the presence of the petitioner if there 
is the slightest apprehension that he is 
likely to abscond or otherwise evade justice. 
But as I said, there is not the slightest sug- 
gestion that the petitioner is likely to abs- 
cond or evade justice. J have, therefore, 
no doubt in my mind that the impugned 
order was arbitrarily made by the Civil 
Authority who failed to apply his mind to 
the question whether it was necessary to 


make the order. Neither the vague state 
ment that Ferrers movements were suspici- 
ous nor the allegation that he was involved’ 
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in criminal cases unaccompanied by any 
allegation of apprehension that he may 
evade justice or that he may indulge in 
further criminal activity. can justify the im- 
pugned order. The burden of the song of 
the respondent in his counter-affidavit is 
that the CASA aid which the petitioner is 
distributing is being mal-administered by 
him. If it is being mal-administered as 
alleged by the respondent it is open to the 
appropriate authority to inform the CASA 
about it or to take appropriate steps to pre- 
vent the mal-administration. But it is im- 
possible to see how the alleged mal-adminis- 
tration of CASA aid can have any bearing 
on the issuance of an order under Cl. 11 
of the Foreigners Order. 


8. The petitioner has attributed bad 
faith to the Civil Authority. In the affidavit 
filed in support of the petition a long string 
of events beginning from January 1978 has 
been mentioned which according to the peti- 
tioner illustrate the harassment to which he 
has been subjected by the Collector and the 
District Revenue Officer, It is sufficient to 
refer to the following observations of the 
learned Chief Justice in a contempt applica- 
tion filed by the petitioner against the Dis- 
trict Officials: 


“Although there is a good deal which 
can be said against the Collector and the 
District Revenue ‘Officer who have been con- 
tinuously seizing the commodities, which are 
not controlled or regulated and in spite of 
the orders of the District Revenue Officer 
and of this Court in more than one case 
they are taking their own time to release 
the goods, we are not satistied that this is a 
fit case in which we should order contempt 
proceeding to be initiated because this mode 
should not be used for relating purpose. 
When once the Collector and the District 
Revenue Officer knew, that the goods are 
not regulated and the District Revenue Off- 
cer and this Court have been consistently 
taking that view, a good deal of care ought 
to have been exercised before any goods are 
seized. While it is open to the petitioner to 
take such action against the unauthorised 
acts, if any, of the officers we are not satis- 
fied that the respondents have committed 
any contempt in the sense that they have 
deliberately disobeyed the orders. What they 
have done is to obey the order but with 
some delay.” 


The petitioner alleges that the present order 
of the District Revenue Officer is a measure 
of retaliation for the contempt application 
filed by the petitioner against the District 
Revenue Officer and the Collector. I cannot 
but help feeling that the allegation of the 
petitioner is justified. The learned counsel 
invited my attention to certain other circum- 
stances which took place subsequent to the 
filing of the petition. When the petitioner 
sought the permission of the Civil Authority 
to go to Hyderabad in connection with the 
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affairs of the Trust founded by him the 
Civil Authority wanted to know the nature 
of the Trust, the matters in connection with 
which he wanted to go to Hyderabad, whe- 
ther the Trust was registered with the Com- 
missioner of Endowments, if so, the date of 
registration, the names of the persons whom 
he intended to meet at Hyderabad and a 
full and detailed justification for the stay for 
a week in Hyderabad. Surely this was an 
extreme and: unwarranted interference with 
the privacy of the petitioner. One could 
have understood this probing enquiry it 
there was any suspicion that the petitioner 
was engaging himself in subversive activi- 
ties or in criminal activities outside the 
District of Anantapur. As I said, there is 
not the slightest whisper about it. Again, 
when the petitioner requested the Civil Au- 
thority for permission to go to Bangalore 
for a medical check up the Civil Authority 
directed him to appear before the Superin- 
tendent of the Government Headquarters 
Hospital, Anantapur for examination. On the 
report of the Superintendent of the Govern- 
ment Headquarters Hospital that treatment 
was available at the Government Headquar- 
ters Hospital for the ailments of the peti- 
tioner the Civil Authority refused to grant 
ermission to the petitioner to go to Banga- 
ore for specialised treatment. Again, I 
find it difficult to understand the reason for 
the refusal of permission. These circum- 
stances do throw some light on the attitude 
of the Civil Authority. I am far from satis- 
fied that the order of the Civil Authority 

was made in good faith, 
Q, In the result, the Writ Petition 
is allowed with costs and the order of the 
respondent dated 24-12-1973 is quashed. 

Advocates fee Rs. 100/-. 
Petition allowed. 
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M. Appala Ramanujacharyulu, Appel- 
lant v. M. Venkatanarasimhacharyulu and 
others, Respondents. 

Letters Patent Appeal No. 135 of 1972, 
D/- 24-12-1973*. 


(A) Hindu Law — Religious endow- 
ment — Factors relevant for constituting 
valid endowment — Decision in A. S. 


Ma 69 of 1968, D/- 9-2-1972 (A.P.), Affirm- 
ed. 


Mere execution of a deed of dedica- 
tion without the donor intending to act 
upon the terms of the deed would not 
create a valid endowment. To constitute a 


valid endowment, it must be established 


*(Against the Judgment of Single Judge 
in A. S. No. 69 of 1968, D/- 9-2-1972 
(Andh. Pra.).) 
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1. A, Ramanujacharyulu v. M, Venka tanarasimhacharyulu 


spe donor intended to divest himself of 


ownership in the property dedicated. In 


P to determine whether an endowment 


- is nominal or real, the factors relevant and 


material are (i) whether, in fact, any endow- 
ment has been created or not, and (ii) the 
conduct of the parties and the surrounding 
circumstances. Where an endowment has, 
in fact, been created or a trust came into 
existence, the subsequent conduct of the 
parties with regard to the enjoyment of the 
property settled or DE) is not very 
much material, (Para 4) 


Held on facts and in circumstances of 
case that the donor has created a charitable 
endowment under the settlement deed. Deci- 
sion in A. S. No. 69 of 1968, D/- 9-2-1972 
(Andh. Pra.), Affirmed. (Para 5) 


(B) Hindu Law — Religious Endow- 
ment —- Nominal or real — Burden of 
proof. (Evidence Act (1872), Ss. 101-104). 


The onus is on the party who asserts 
that a apie endowment is nominal but 


not real, to establish the same by indepen- 
dent evidence. (Para 5 
M. Jagannadha Rao, for Appellant; 


Govt. Pleader, for Respondent No. 4. 


KONDAIAH, J.:— The only question 
that is urged for our decision is whether, on 
the facts and in the circumstances the en- 
dowment of items 65 to 78 of the plaint 
‘A’ Schedule settled by late Ramanujachar- 
yulu under Ex. A-11 dated 21st September 
1929 is nominal or real. 


2; In order to appreciate the scope 
of the question, it is necessary to briefly 
state the facts that gave rise to the same. 
Ramanujacharyulu, the grandfather of the 
plaintiff-appellant herein, who was driven 
out of his family by his father while he 
was quite young, had settled in the Agency 
areas and worked as Karnam -of several 
villages fora number of years and earned con- 
siderable properties and died in or about 
the year 1932, leaving behind him his wife 
Latchamma, a divided son the Ist defen- 
dant herein, a keep and some properties. In 
the year 1918, he created an endowment of 
Ac. 66-75 cents of rain-fed lands which fell 
to his share in the family division with his 
only son, the Ist defendant in the year 
1916, for the sole purpose of performing 
Sri Sitarama Kalyanotsavam in the temple 
of Sri Sitarama Swamy at Korukonda every 
year in the manner stated by him from 
generation to generation. He had also ob- 
tained a sale deed in the name of his wife 
Latchamma under Ex. A-10 dated 24-7-1928 
for a building in Sitanagaram for a sum of 
Rs. 600/- for the purpose of maintaining a 
choultry therein. The consideration of 
Rs. 600/- is said to have been paid from 
Latchamma’s Stridhanam. But, however the 
very sale deed Ex. A-10 indicates the pur- 
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pose of the sale being to convert the build- 
Ing into a choultry and to run the same 
for charitable purpose and for the benefit 
of passers-by poor and other deserving per- 
sons. On 21-9-1929 a registered settlement 
deed Ex. A-l1 setting items 65 to 73 of the 
plaint ‘A’ schedule comprising Ac. 33-70 
cents of wet lands in Sitanagaram was made 
by Ramanujacharyulu. The document recites 
that the property was in fact settled for the 
hee purpose of the maintenance of the 
choultry purchased in the name of his wife 
under Ex, A-10. In this document, three 
trustees who are strangers have been ap- 
pointed by the settlor Ramanujacharyulu. 
The 5th defendant contested the plaintiffs suit 
for declaration that the properties are not 
endowed to the choultry and they are joint 
family properties, on the ground that 

ey were endowed irrevocably under 
Ex. A-11 for a charitable purpose. The plea 
of the appellant has not Dean accepted by 
the trial Court as well as the learned single 
Judge of this Court. 


3. In support of his submission that 
the endowment in question is nominal put 
not real, Mr. Jagannadha Rao has placed 
reliance on the following circumstances: 
(i) that there was no mutation of patta in 
respect of the lands in question in favour 
of the choultry; (ii) that no ledgers and ac- 
counts have been maintained; (iii) that uo 
leases have been granted by the trustees; 
(iv) that no investment of the income from 
the lands has been made nor any purchase 
of property or lands has been made by the 
trustees from and out of the income of the 
lands and (v) that there is no evidence oł 


‘payment of taxes by the trustees. 


4. An endowment can be created 
by the execution of a deed of dedication by 
the donor. But however, it must be noted 
that the mere execution of a deed of dedi- 
cation without the donor intending to act 
upon the terms of the deed, would not 
create a valid endowment. In other words, 
to constitute a valid endowment, it must 
be established that the donor intended to 
divest himself of his ownership in the pro- 
perty dedicated. An endowment may be 
real or nominal. Whether a particular en- 
dowment is nominal or real, is a question 
of fact depending upon the facts and cir- 
cumstances of each case. In order to deter- 
mine whether an endowment is nominal or 
real, the factors relevant and material are 
(i) whether, in fact, any endowment has 
been created or not, and (ii) the conduct of 
the parties and the surrounding circumstan- 
ces. Where an endowment has, in fact, 
been created or a trust came into existence, 
the subsequent conduct of the parties with 
regard to the enjoyment of the prepay 
settled or endowed, is not very muc 
material. The law on this aspect has been 
succinctly summed up by the learned author 
F. B. Mukharji in his book’ ‘Hindu Law of 
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tion) i thus imee 


“The tests ‘of a bona fide or nominal 
endowment are: how did the founder treat 
the property or how have the descendants 
_ treated it; has the income of the endowed 
lands been continuously applied to the 
object of dedication?..... dla Sach In order 
to establish a valid endowment it must be 
proved that the grant was made with the in- 
tention that the profits should be applied for 
the particular religious purpose and that the 
profits have been so applied. No endow- 
ment is created if the deed was not meant 
to be acted upon and the founder had other 
or ulterior motives, e. g., tying up of pro- 
perty out, of the reach of the creditors. 

en however the acts and conduct of the 
parties show that the income of the property 
was Saye in the performance of religi- 
ous rites laid down by the founder, the 
mere fact that the members of the grantor’s 
family were nominated shebaits, or they 
were to be remunerated out of the endow- 
ed fund are not proper grounds for holding 
the dedication to be nominal.” 


While dealing with the conduct of the testa- 
tor during his lifetime and that of the 
manager of the property after his death, the 
earned author proceeded to state thus:— 


“....When an endowment is created by 
awill and is to take effect on the death of 
the testator, then unless- there is evi 
dence to show that the testator gave direc- 
tions during his own lifetime contrary to 
the terms of the will, his mode of dealing 
with the property is irrelevant for the pur- 

ose of determining as to whether the en- 
owment is real or fictitious. 
the manager after the death of the testator 
contrary to the terms of the endowment 
cannot also be regarded as reflecting the in- 
tention of the testator.” (PP. 82 and 88). 
See also para 407-A of Mulla’s Hindu Law 
(18th Edition). 


5. Applying the aforesaid principies, 
we shall presently examine whether there 
is any endowment in fact in the present 
case. The recitals in Ex. A-11 which are 
very material for the purpose of determin- 
ing whether or not an endowment has been 
created would prove beyond doubt that the 
charitable purpose of purchasing the build- 
ing under Ex. A-10 and using the same for 
choultry has been carried out for the years 
1923 to 1929. The aforesaid facts’ would 
establish that the choultry was in existence 
in the year 1929 when Ex. A-1]1 was execut- 
ed. The charity was therefore in swing 
when the settlement under Ex. A-11 of the 
property in question was made by late 
Ramanujacharyulu. In the circumstances, it 
cannot be said that the trust deed was not 
acted upon. As Ramanujacharyulu himself 
was managing the choultry and carrying out 
the charitable purpose thereof till the year 
1929, he had appointed three third party 
trustees under Ex. A-11 to manage the pro- 
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very same document. It must, therefore, 
held that there is intrinsic evidence avail- 
able in the very document in the form of 
recitals which would establish the real and 

true nature of the endowment. Where the 

trustee commits a breach of trust in not 

carrying out all or some of the objects of 

the trust, it does not in any way nullify the ° 
trust. created for a charitable purpose. When. . 
once there is evidence of divestiture of 
personal rights to the trustees, the trust is 
complete. In the case on hand, the donor 
had, in fact, handed over possession of the 
property settled by him, to the trustees as 
per the recitals in Ex. A-11. Further, aH 
onus is on the party who asserts that a 
particular endowment is nominal but not 
real, to establish the same by independent! - 
evidence. There is no positive evidence -on 

the side of the appellant to show that the 

joint family itself enjoyed the property in 

its own right either by mortgaging or by | 
selling any portion of the same or using | 
the entire usufruct therefrom. But on the.. 
other hand, there is positive evidence adduc- 
ed by the Endowments Department through 
D. Ws, 1 to 8 to the effect that the chari- 
table purposes for which the property in 
question was dedicated under Exs. A-10 and 
A-11 were, in fact, carried out and continu- 
ed till 8 or 10 years prior to the suit. The 
tial court as well as the learned single 
Judge accepted the testimony of D. Ws. 1 
to 8 and we see no reason to differ from 
the view taken by them. We may add that 
no averment that the settlement was fictiti- 
ous or nominal has been made in the plaint 
by the appellant herein. What was stated 
in para 6 of the plaint is only that in a 
fit of moods, late aa aay a had 
executed the settlement deed Ex. A-11. We 
are not depending upon the mere execution 
of the document Ex. A-11 but we have con- 
sidered the entire evidence, oral and docu- 
mentary on record, including the relevant 
and material recitals in Exs. A-10 and A-1], 
to arrive at a conclusion relating to the in- 
tention of the donor. On a consideration 
of the entire evidence, oral and documen- 
tary we have no hestitation to hold that 
the settlement deed Ex, A-11 executed by 
Late Ramanujacharyulu created a charitable 


endowment for the purpose of maintaining 


the choultry till then managed by him in 
a building purchased by him in the name ot 
his wife Latchamma under Ex. A-10 for a 
sum of Rs. 600/- on 24-7-1923 and the 
same had been acted upon by him from 
1929 till his death and thereafter, by the, 
trustees who are charged with the duty to: 
maintain the same in accordance with law. 
Even assuming without admitting that subse- 
quent to the death of late Ramanujachar- 
yulu, the trustees did not perform their 
duties in accordance with law or that they 
have neglected to manage the charitable 
endowment as per his directions, the nature 


and character of the trust property in ques- 
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tion would not alter. In other words, the 
heirs of the late Ramanujacharyulu do not 
acquire any right in the property settled by 
Ramanujacharyulu under Ex. A-11 for the 
specific purpose of maintaining the choultry 
at Sitanagaram. In the circumstances, the 
suit has been rightly dismissed and we hold 
that there is no merit in this appeal. 
6. For all the reasons stated, this 
appeal is dismissed with costs. 
Appeal dismissed. 
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VENKATRAMA SASTRY, J. 
In re Javvaji Venkateshwarlu, Appellant. 


S. R. No, 20482 of 1971 (A. S. of 
1972), D/- 80-10-1978°. 


(A) Limitation Act (1963), S. 12 — 
Exelusion of time — Time taken for filing 
copy stamps as per direction of Court — 
Can it be counted against the party? Ne. 
(Andhra Pradesh Civil Rules of Practice, 
Rr. 127, 129). 


Such time must be deemed to be part 
of the time requisite for the Court to furnish 
certified copies. Even if the party complies 
with the direction on the last day of the 
„period granted by the Court it makes no 
eee because the direction will be 
deemed to have been complied with: on 
the first day. (Paras 4A, 9) 


Cases Referred: Chronological Paras 


S. A. No. 46322 of 1963, D/- 30-6-1967 
(A.P.), Ananth Reddy v. Rajeshwar 
PV 


AIR 1928 PC 103 = 55 Ind App 161, 
Jijibhoy N. Surty v. T. S. Chettyar ji 


Triambak Rao Deshmukh, tor Appel- 


lant, 


ORDER:— I have perused the decision 
of Justice H. A. Ayyar in unreported deci- 
sion in S. R. 46822 of 1963 dated 30-6- 
1967. It relates to a case where the party 
had resorted to a combined  calcuaition. 
Even there the learned Judge says that the 
period of six days, taken by the office to 
call for the stamps for decree, should be 
allowed in favour of the appellant. The 
learned Judge says that from 10-4-1963 to 
16-4-1963, when the copy application was 
with the office, the time cannot run against 
the appellant. As this case relates to a 
combined calculation, I do not think, that 
this case has any application to the facts of 
the present case. 


9. The other cases mentioned in the 
office note saying that the six days lost, by 
Sub-J,, 


"(Against decree of Warangal, 


D/- 28-1-1971.) 
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the carelessness or the negligence of the 
party, should not be allowed in favour of 
the party, are not in any way relevant in 
this case. 


As per Rule 129 of Civil Ruies 
which says that every day pe- 
tween the hours of 3 and 5, P. M. a list 
showing the applications in which the re- 
cords have been received and the number 
of stamp papers required, shall be prepared 
and affixed to the Court’s notice Board. 
Such list shall remain suspended for three 
days, or, if the last day is a holiday, till 
the next Court day. If the required stamp 
papers have not been deposited by 3 p. m. 
on the fourth day, counting that on which 
the list was suspended or, if the fourth day 
is a holiday then on the next Court day, 
the application shall be struck off. This rule 
therefore contemplates that the copy applica- 
tion should be kept with the office until 


3. 
of Practice 


the stamp papin necessary for taking out 
copies are filed into court, by suspending 


the list for a period of three days. During 
that period the copy application is not re- 
turned to the party. Under Rule 128 (A) 
when the applications are returned for rec- 
tification of defects, a limit of seven days 
shall be fixed for their representation. There- 
fore this rule also contemplates return of 
the copy application for rectification within 
seven days. 


A, In the case of calling for stamp 
papers or calling for printing snares I do 
not think that the time stipulated in the 
notice board for calling for stamp papers 
or printing charges, can be said to be the 
time lost by the party on account of his 
‘carelessness or negligence, I think that is the 
time requisite for the court to make the 
copies ready. It must be treated to be in 
the same manner as the time taken by the 
office for calling for or ascertaining the 
necessary stamp papers or printing charges 
to be paid by the party. 


4-A. As is indicated in Rule 127 of 
Civil Rules of Practice, where the copy ap- 
plications are not accompanied by requisite 
number of stamp papers or requisite amount 
of printing charges, the Civil Rules of Prac- 
tice contemplate only calling for such stamp 

apers or printing charges within a particu- 
ar period fixed by the Court. If the stamps 
are filed or charges are paid within that 
time fixed, the party must be deemed to 
have complied with that direction of the 
Court. If the party complies with that direc- 
tion on the last date of the period (granted) 
by the Court, he is deemed to have com- 
pi with the Court direction on the first 
ay of the direction, and the time taken for 
compliance by the party shall be time taken 
by the Court as time requisite for supplying 
Copies. 


5. For analogy we may refer to 
Section 149, C. P. C., where the whole or 
any part of any fee prescribed fer any 
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document by the law for the time being in 
force relating to Court-fees has not been 
paid, the Court may, in its discretion, at 
any stage, allow the person, by whom such 
fee is payable, to pay the whole or part, as 
the case may be of such Court-fee and 
upou such payment the document, in res- 
pect of which such fee is payable shall have 
the same force and effect as if such fee had 
been paid in the first instance. 


6. Applying this analogy to 
Rule 129 of Civil Rules of Practice, when- 
ever Court calls for stamps it must be held 
that when the party complies with that re- 
quisition within the time stipulated in that 
notice, he must be deemed to have complied 
with that direction on the first day. It must 
therefore be treated as time requisite for 
preparing the certified copies. 


7. I may in this connection rely 
upon a decision of the Privy Council in 
Jijibhoy N. Surty v. T. S. Chettyar; AIR 
1928 PC 108. Their Lordships have held 
in that case, as follows: 


“The word ‘requisite’ is a strong word; 
it may be regarded as meaning something 
more than the word ‘required’. It means, 
properly required, and it throws upon the 
pleader or counsel for the appellant the 
necessity of showing that no part of the 
delay. beyond the prescribed period is due 
to his default. But for that time which 
is taken up by his opponent in drawing up 
the decree or by the official of the Court in 
preparing and issuing the two documents, 
he is not responsible.” 


8. In view of this decision the time 
taken by the Court in preparing and issuing 
the copy of the Judgment and decree is not 
time for which the party should be held res- 
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ponsible. It should be deemed to be the 


time properly required by the Court in gett- : 


ing the copy stamps from the party in order 
to enable it to prepare the certified copy. 
As stated by me already, the copy applica- 
tion is kept on the file and is not returned. 
It will be struck off only if within the time 
fixed in the notice the copy stamps have 


not been deposited or the printing charges - 


have not been pao Until then, the copy 
ali 


application is validly on the file of the Court 
and there is no carelessness or negligence 
on the part of the litigant, in prosecuting 
the same. The mere fact that he has filed 
the stamp papers on the third day or the 
last day will not make the time taken by 
him from the- date of the intimation sus- 


A. I. R.. i 


tg 
> 


pending ‘in the notice board for the deposit - 


of copy stamps. or printing charges, as the 
time spent by him due to carelessness or 
negligence. 


9. When the Court requires a party’ . 


to do a particular act by a particular time 
the party will be within his right in doing 
it within the time and he cannot be pena- 
lised for what he has done, according to, 
the directions of the Court. In this view. Ii 
am of the opinion that the time taken for, 
filing of the copy stamps or payment of 
printing charges, as per the directions of the’ 
Court, cannot be counted against the party,| 


but it must be deemed to be the part of. 


the time requisite by the Court to furnish| 
certified copies. 


10. 


In this view I am of the opin- ' 


f 
i 
i 


i 


ion that the order dated 1-8-1972 is correct | 


and it does not need any alteration. 


Order accordingly. 





END 


